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——O, 39, Rr. 1, 2.— Riot belonging to plain- 
tiff constituting compact grove comprising 
fruit bearing trees — Brick kiln started in 
adjoining plot —— Suit for injunction restrain- 
ing defendants for working their brick 


kiln — Maintainability . (Aug) 333 A 
———O, 39, R. 2 — See 
(1) Ibid, O. 1, R. 1 (Aug) 333 B 
(2) Ibid, O. 89, R. I (Aug) 333 A 


———-Q, 41, R.4 and O. 22, R. 2 — Appeal 
by one of the plaintiffs against decree pro- 
ceeding on ground common to al plaintiffs 
— Death of co-plaintiff, Impleaded as re- 
spondent — Deceased, only a.pro forma re- 
spondent — Appeal does not abate (Jan) 12 
——-©, 41, R. 10 — See Motor Vehicles Act 
(1939), S. 110-D (Aug) 286 A (FB) 
——O, 41, R. 22 — See also Motor Vehicles 
Act (1939), S. 110-D (Aug) 296 A, B (FB) 


———,' 41, R. 22 (1), Expin, to (as amended © 


by Act 104 -of 1976) — Scope of — Applies 
to decrees and not to mere findings —. Cross- 


é 
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Civil P. C. (contd.) 
abjection however can be fled against find- 
ing as well — Where decree itself could not 
be challenged, filing of cross-objection held 
not obligatory i (Nov) 474 A 
—~O, 41, R. 24 — See fbid, O. 14, R. 5 
(Jul) 246 A 
——O, 41, R. 27 — See Ibid, O. 6, R. 7 
(Jun) 218 A 


——O. 41, R. 33 — Second appeal — Lower 
appellate Court giving decree against one of 
the defendants — In appeal by aggrieved 
defendant by making other defendants ac 
respondents, High Court can pass decree 
against other defendants by varying decree 
appealed from — Plaintiff not filing cross- 
objections against other defendants — Im- 
material (Aug) 323 E 
—-O. 43, R. 1 — “See Motor Vehicles Act 


(1939), S. 110-D (Oct) 389 A 
——O. 47, R. 1 — See also 
(1) Ibid, S. 151 (Jan) 23 A 


(2) Railways Act (1890), S. 82-B 
(Mar) 68 A 
—~—QO, 47. R. 1 — Review application — Dis- 
covery of new and important evidence — 
Exercise of due ‘diligence at appropriate time 
not stated — Review application would not 


be maintainable (Sep) 355 
——-Appendix A, Form 47 — See Specific 
Relief Act (1963), S. 16 (c) (Jan) 37 B 


Constitution of India 


——Pre, Art. 226 and Part LI — Validity of 
ordinary law — Cannot be tested on touch- 
stone of basic features of Constitution 
(Jun) 226 B 
——Art. 14 — See also Essential Commodi- 
ties Act ae! S. 2 (vil) (Jun) 236 
Essential Commodities Act 
(1955), = — Sugarcane . (Control) Order 
1966, Cl. 8 — Notification dated 16-10-1980 
issued by Cane Commissioner, U. P, under 
Cl. 8 :— Not discriminative — It does not 
offend Art. 14 — Vertical power crushers 
form different class than horizontal power 
crushers (Jun) 201 E 
——Art, 14 — Grant of largess by Govt. — 
Action must be informed by reasonableness 
(Dec) 490 A 
——Art, 19 (1) (a) — See also Ibid, Art. 226 
(Oct) 388 
——Art. 18 (Í) (f) — See Municipalities — 
U. P. Municipalities Act (1916), S. 224-C 


anandan i 


(Nov) 469 
—-—Art. 19 (1) (g) — See also Ibid, Art. 309, 
Proviso (Nov) 439 
——Art. 18 (1) (g) — Essential Commodities 
Act (1955), S:3 — Sugarcane (Control) 


Order, 1986, Cl. 8 — Notification dated 16-10- 
1980 issued by Cane Commissioner U. P. 
under Cl, 8 — Notification prohibits manu- 
facture of Gur and Khandsarl by power 
crushers anly for limited period and not 
altogether —- It does not place any unrea- 
sonable restriction (Jun) 201 F 
——Art. 21 (2) — See Ibid, Art. 226 

(Mar) 76 C 
——Art, 31 (2-B) — See Munfcipalities — 
U. P. Municipalities Act (1916), S 224-C 


(Nov) 469 
——Art. 39 (c) — See Essential Commodities 
(Jun) 236 


Act (1955), S. 2 (vii) 


Constitution . of India. ‘(contd.) 
——Art. 47 — See Ibid, Art. 309 Proviso 


(Nov) 439 
——Art. 54 — See Medical Council Act (1956), 
S. 19-A (Sep) 339 


——Art. 133 — Certificate of fitness for ap- 
peal to Supreme Court — Decision based on 
principles enunciated by Supreme Court — 
Case held not fit for appeal to Supreme 
Court (Dec) 490 C 
——Art. 171 (3) (a) — See Uttar Pradesh 
Kshettra Samitis and Zilla Parishads (Am- 
endment) Ordinance (1981), S. 2 (2) 
(Jun) 226 E 
——Art. 213 — Legislative power of Gov- 
ernor under, to promulgate Ordinance is co- 
extensive with power of State Legislature to 
make laws « (Jan) 226 A 
——Art, 226 — See also 
(1) Education — U. P. State Universities 
Act (1961). S, 28 (4) (Mar) 73 
(2). eee Commodities Act (1955), Sec- 


tien 3 (Jun) 201 B 
(3). Motor Vehicles .Act (1939), S. 43-A 
(Sep) 366 B 


——Art’ 226 — Habeas Corpus — Custody 
of minor child -— Welfare of minor is the 
paramount consideration (Jan) 1 


——Art, 226 -- Writ petition challenging 
order setting aside auction sale —- Whether 
property has been auctioned for inadequate 
price is a question of fact — Question can- 
not be considered by High Court 


(Jan) 29 D 
——Art, 226 — Admission to educational in- 
stitution — Deduction of marks for more 


than one attempt ~- Attempt must relate to 
minimum eligible examination — Not giving 
examination due to illness -—- Would not 
amount to attempt (Feb) 56 A 


——Art, 228 — Educational institution — 
Admission — Refusal on ground of ir- 
relevant considerations — High Court can. 
in such case direct authorities to give ad- 
mission to aggrieved candidate notwith- 
standing change in procedure and rules for 
admisstorr i the time direction is issued 
(Feb) 56 B 
—— Art. 226 | — Education — Student indisci- 
pline — Charge-sheet involving incidents of 
which he having knowledge — Adjournment 
sought for delaying decision — Refusal 
thereof does not tantamount to denial of op- 
portunity to be heard (Mar) 76 A 
——Art, 226 — Bias — Disciplinary Com- 
mittee — Constituted by teachers ~~ Whe- 
ther members were biased (Mar) 76 B- 


——Arts, 226 and 21 (2) — Power conferred 
on Vice-Chancellor by statute to punish stu- 
dent for indisciplined: act — Not ultra vires 
~~ Freedom to read does not confer upon 
student the right- to indulge in indiscipline 
and lawlessness _ (Mar) 76 C 
——Art, 226 — Education — Punishment for 
judisciplined act of student — Quantum 
(Mar) 76 D 
-——Art. 226 — Limitation Act (36 of 1963), 
Section 5 +~- Condonation of delay in filing 
appeal —. Sufficiency of cause — Order of 
lower appellate Court passed after apprais- 
al of evidence -— Interference by High 
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Constitution of India (contd.) 
Court under Art. 226 not warranted 
(Mar) 108 A 

———Art. 228 — Laches — UWnexplained de- 
lay in filing petition — Court can reject 
petition in its discretion on. ground of 
laches (Mar) 108 C 
——Art, 226 —- Proceedings for using un- 
fair means at examination -— Proceedings 
are of quasi-judicial nature — Principles of 
natural justice must be observed 

(Apr) 123 A 
———~Art, 228 — Use . of unfair means at 
examination —- Examination Committee sug- 
gesting that bare answer to question with- 
out calculations, given by petitioner student 
not possible — High Court in writ jurisdic- 
tion, cannot interfere with suggestion 
only because different view is possible. 1981 
All LJ 565 held not good law in view of 
AIR 1979 All 209 (FB) (Apr) 123 B 


-——Art, 228 — Use of unfair. means at 
examination — Enquiry proceedings —- Pre- 
sence or examination of Superintendent 
Examinations and of ‘invigilators at the 
time of enquiry — Not material —- No pre- 
judice can be said to have been caused to 
the petitioner (Apr) 123 C 
——Art, 226 — U. P. Government Notifica- 
tion No. 9113 Sec. 1/V-G-88-78, dated Dec. 3, 
1980 cl. (4) —— Admission to Post-gruadate 
course in Psychological Medicine in Medi- 
cal College Agra —- Reservation of 74% 
seats for internal candidates and 25% for 
external candidates according to notification 
-~- Number of seats available each year fix- 
ed to two — One seat every alternate year 
would be allotted to external candidates 

| (Apr) 147 
——Art, 226 — Laches — Govt. filing writ 
petition belatedly and giving incorrect ex- 
planation for condonation — Liberal view 
cannot be taken simply because party in 
default is Govt.’ ` (Apr) 151 A 


——Art, 226 — Laches — Admission of 
writ petition — Does not take away right 
of respondent to raise question of limitation 
and laches (Apr) 151 B 


——Art, 226 —- Error of law — Determina- 
tion of surplus land under U. P. Imposition 
of Ceiling on Land Holdings Act — Land 


sold by tenure-holder prior to 24-1-71 ex-" 


cluded from surplus area u/s, 6 on basis of 
G.O. No. 3548/76-1-5 (13) 72 — Held, con- 
sideration of G. O. was not a patent error 
and State was not entitled to relief under 
Art, 226, even though transfer was invalid 

l (Apr) 151 C 
~——Art, 226 — Relief under — Transfer -of 
land by petitioner tenure-holder without 


consideration and with view to defeat ceil- . 


ing law — Choice of petitioner to give in 
transferred land as surplus land rejected by 
ceiling . authorities — Held, conduct of peti- 
tioner disentitled him to any relief under 
Art, 226 (May) 181 B 
——Art, 226 — Education — Post of House 
Officers — Appointment for six months — 
Extension of six months in same subject 
cannot be demanded_as of right —- No dis- 
crimination proved. in matter of “extension 
— Court cannot interfere (May) 192 


Constitution of India (contd.) 

——~Art. 226 — Essential Commodities Act 
(1955), S.3 — Sugarcane (Control) Order 
1966, Cl. 8 — Notification dated 16-10-1980 
issued by Cane Commissioner, U. P. under 


-Cl. 8 — To quash Notification on ground 


of policy of Govt. being faulty would not 
be within power of High Court under Arti- 
cle 226 (Jun) 201 A 
——Art, 226 — U. P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), Ss, 31 (3), 
10 (2) — Writ petition against order of Pre- 
scribed Authority declaring land as surplus 
— Fresh notice under S. 10 (2) for fresh 
determination of surplus area .— Proceed- . 
ings on basis of original notice abate — 
Writ petition consequently -abates 

(Jul) 241 


——Art. 226 — Writ petition — Locus 
standi — Education — Use of unfair means 
in examination — Chancellor setting aside 
punishment of cancellation of result of one 
of delinquents — Govt. inviting rest to 
make representations to obtain similar re- 
lief — Writ petition against order of Chan- 
cellor by teachers of University is main- 
tainable (Sep) 343 A 


——-Art. 226 — Effect of. stay order — Writ 
petition against order of State Transport 
Appellate Tribunal (STAT) — High Court 
directing stay of operation of State Govt. 
Notification dt. 30-9-1872 (about liberal po- 
licy in grant of permits) — Writ petition 
dismissed — Ad interim stay order, there- 
fore, ceased to exist (Sep) 366 A 


——Arts, 226, 351, 345, 19 (1) (a) — mn- 
stitutes of Techonology Act (59 of 1961), 
Sec. 38 (c) — Ordinance laying down ‘Eng- 
lsh’ as medium of instruction in LIT, — 
It is not ultra vires the Constitution — En- 
titlement to submit thesis for Ph D. in 
‘Hindi’ could not be claimed as fundamen- 
tal right me (Oct) 398 
——-Art. 228 — Public auction — Refusal to 
accept bid before contract is concluded ~- 
Such bidder does not get any legal right so 
as to maintain writ petition (Nov) 480 B 


——-Art. 226 — U. P. Urban Buildings (Re- 
gulation of Letting, Rent and Eviction) Act 
(18 of 1972), Sections 16, 21, 34 —— Applica- 
tion by landlord for release and allotment 
of premises under S. 16 rejected — Writ 
petition by landlord against rejection — 
Pending petition, landlord transferring pre- 
mises -— Transferee cannot continue petition 
—— Petition abates (Nov) 465 A 
——Art 226 — Grant of relief in exercise 


of extraordinary jurisdiction -—- Scope of 
i (Dec) 490 B 
——-Art, 226 Part 3 — See Ibid, Pre 
(Jun) 226 B 


——Art. 245 — See 
(1) Houses and Rents — Cantonments (Ex- 


tension of Rent Control Laws) Act 
(1957), S. 8 (Jul) 265 

(2) U. P. Water Supply and Sewerage Act 
(1975), S. 52 (Oct) 406 C 
-——Art. 248 *— See Medical Council Act 
(1956), S, 19-A (Sep) 359 


— Art, 265 — U. P, Water Supply and 
Sewerage Act (1975), S. 52 
(Oct) 408 A, D 


+ il 


‘ hence. not open to challenge 
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Constitution of India (contd.) 

——-Art. 289 —- Suit for delivery of posses- 
sion of house —~ Execution of lease in fa- 
vour of Government — Lease deed not re- 
gistered (Jul) 260 


——Arts, 308 Proviso, 19 (1) (g), (6) and 47 
—- U. P. Government Doctors . (Allopathic) 
Restriction on Private Practice Rules (1978), 
Pre, — Rules imposing restrictions on pri- 
vate practice by doctors in Government 
Service are reasonable and in public inter- 
est — They are not violative of rights of 
such doctors under Article 19 (1) @) 


(Nov) 439 
——Art, 345 — See Ibid, Art. 226 
(Oct) 398 


~uu—-Art, 351 — See Ibid, Art. 226 

(Oct) 398 
——Sch, 7, List 1, Entry 66 — See Medical 
Council Act (1958), S. 19-A (Sep) 359 


——-sch, 7, List 2, Entry 5 — See Uttar 
Pradesh Kshettra Samitis and Zilla Pari- 
shads (Amendment) Ordinance (1981), Sec- 
tion 2 (2) (Jun) 226 E 
—-——-Sch. 7, List 2, Entry 32 — See Co-oper- 
ative Societies —- U. P, Co-operative Socie- 
ties (Amendment) Ordinance (1981), Pre. 
(Jun) 226 F 


Contract Act (9 of 1872) 


~————, 2 — See Specific Relief Act (1963), 
S. 20 (4) (Jan) 37 A 
--—-§. 14 — See Hindu Marriage Act (1955), 
S. 12 (1) (c) (Jul) 242 A 
—~——§, 16 — See 

(1) Ibid, S. 25 Expl. 2 (Nov) 437 


(2) Evidence Act (1872), S. 111 
(Sep) 376 A, B 
——=-§, 17 — See 
(1) Hindu Marciage Act (18355), S. 12 (1)(c) 
(Jul) 242 A 


(2) T. P. Act (1882), S. 108 
(Jun) 215 A 


S. 18 — See Hindu Marriage Act (10 (1955), 


S. 12 (1) (c) wl) 242 A 
o, 23 — Void agreements — Agreement 
between partners of a business to conceal 
profit to evade tax — Not enforceable 

(May) 177 
——§, 25 Expl. 2 and 5. 16 — Person oust- 
ed from his -agricultural land by widowed 
daughter-in-law and her brothers ‘— Sale 
of his.entire agricultural land  ——- Inade- 
quacy of consideration — Effect — Undue 
influence if can be inferred 

(Nov) 437 


——5, 65 — Suit for recovery of money on 
pronate on allegation of plaintiff being 
holder. in due course — Pronote found to 
be forgery — Plaintiff can claim restora- 
tion under S. 65 (Aug) 323 A 


CO-OPERATIVE SOCIETIES 


~-Uttar Pradesh Co-operative Societies 
(Amendment) Ordinance 1981 


~——-Pre, — Ordinance is within legislative 
competence having been made under entry 
32 of list 2, Sch. 7 of the Constitution, and 
(Jun) 226 F 


a S A 


Criminal Procedure Code (2 of 1974) 


D, 145 — See Civil P. C. (1908), O. 6, 
R. 7 (Jun) 218 A 
——S. 388 — See Civil P. C. (1908), 8..115 
£ (May) 185 
Custom 


——~Pre-emption — Suit for — Both parties 
Muslims — Plaintiff proceeding on basis 
that making of demands for pre-emption 
under Muslim law was necessary, and 
were made — Plaintiff, held, estopped in 
second appeal from pleading that the cus- 
tom of pre-emption prevalent in town did 
not require making of demands 


(Mar) 98 A 
Dissolution of Muslim Marriages Act 
' (8 of 1939) 
m, 2 (Vili) — Word “cruelty” — What is 
not (Apr) 155 A 


Divorce Act (4 of 1869) 


S. 36 — Maintenance pendente lte — 
Object of — Application pending for long 
period — No ground for order directing 
husband to pay a large sum as arrears of 


maintenance (Jun) 194 A 
m95, 86, 41 — Petition for divorce — 
S. 36 does not provide for payment of 


maintenance for children (Jun) 194 B 
————, 41 — See also Ibid, S. 36 

(Jun) 194 B 
————§, 41 — Petition for divorce — Direc- 
tion for payment for education and main- 
tenance of children during pendency of pe- 
tition — When not. justified (Jun) 194 C 


Easements Act (5 of 1882) 


———S, 15 — See also Ibid, S. 17 (d) 
“(Nov) 468 


Ss. 17 (d) and 15 — U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 7 (aa) — Plaintiff claiming right to ir- 
rigate his field from defendants well — 
Such right cannot be acquired by prescrip- 
tion — Section 7 (aa) has no application . 
(Nov) 488 


—~—— $3, 28, 33, 35 — injanetion to restrain 
disturbance — Right to receive light and 
air — Plaintiff not establishing substantial 
injury or deprivation of his right sufficient 
to render use and occupation of house in- 
convenient or uncomfortable by construc- 
tion made by defendant — Grant of injunc- 


tion to plaintiff is erroneous (Jan) 20 
e, 33 — See Ibid, S. 28 (Jan) 20 
m9, 35 — See Ibid, S. 28 (Jan) 20 
——§, 56 — Land belonging to erstwhile 
Zamindar — Transfer of standing con- 
struction by Hcencee — Term implied in 
respect of non-agricultural village — Abo- 


lition of Zare Chaharum and Zamindari 
-- Term of Fasal Chaharum of Wazib-ul- 
Arz cannot be invoked to invalidate trans- 


fer (Apr) 158 A 
EDUCATION 


‘Admission — Deduction of marks for 
attempts — See Constitution of India, Arti- 


cle 226 . (Feb) 58 A, B 
-——Student discipline — See Constitution of 
l (Mar) 76 A, D 


India, Art. 226 
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Education (contd.) 
~-Allahabad University Ordinances: Relat- 
ing to Unfair Means (1981) 


——Ordinance No. 1-6A (i) — Charge of 
use of unfair means In examination under 
— Delinquent student found in possession 
of unauthorised material — He is guilty of 
the charge (Sep) 343 B 


—Uttar Pradesh State Universities Act 

(13 of 1961) 
——S. 29 (4) — Order debarring examinee 
fram appearing at future examination — 
Order passed without informing him of 
charges and without giving him oppor- 
tunity to defend himself contravenes Sec- 
tion 29 (4) and is also violative of princi- 
ples of natural justice ` (Mar) 73 


—Uttar Pradesh State Universities Act 
(President's Act 10 of 1973) 
——S. 13 (1) (e) — See Ibid, S. 29 (3) 


(Sep) 343 C 
——Ss, 29 (3), 13 (1) (e) — Unfair means 
, Ordinance 1.4 — Conferment of power by 


Ordinance 1.4 on Vice-Chancellor to ap- 


point unfair means committee ‘on behalf of : 


Examinations Committee — Validity 


(Sep) 343 C 
——S. 51 — See Medical Council Act (1956), 
5S, 19-A (Sep) 359 


—--5. 68 — See Constitutlon of India, Arti- 
cle 226 


Essontial Commodities Act (10 of 1955) 
—~—$, 2 (vil) — U. P. Exercise Books Order 
(1977), Cls. (2) and (4) — Manufacture of 
exercise books — Supply of concessional 
paper -~ Quota given to only manufacturers 
who were in field in- particular period — 
No quota. given to new manufacturers 
though having necessary equipments — 
Order is discriminatory and illegal 


(Jun) 236 
——5, 3 — See also 
(1) Ibid, S. 5 (Jun) 201 I 
(2) Constitution of India, Art, 14 
(Jun) 201 E 
(3) Conetitüton of India, Art, 19 (1) (g) 
(Jun) 201 F 
(4) Constitution of India, Art. 226 
(Jun) 201 A 
—9, 3 — Sugarcane (Control) Order, 


1966, Cl. 8 — Constitution of India, Art. 226 
— Notification dated 16-10-1980 issued by 
Cane Commissioner, U. P. under Çl 8 — 
Omission to state in Notification necessary 
formation of opinion for making it would 
not render it illegal — High Court under 
Art. 226 canga go into adequacy of mate- 
rial (Jun) 201 B 
——S, 3 — ` Sugarcane (Control) Order, 
1966, Cl. 8 — CL 8 is not bad for-excessive 
delegation of power to issue Notification 
contemplated by it (Jun) 201 C 
——§, 3 — . Sugarcane (Control) Order, 
1966, Cl. 8 — Notification dated 16-10-1980 
issued by Cane Commissioner, U. P. under 
CL 8 — U. P. Restriction on Sugar Cane 
Purchase Order 1966 (issued under CL 8) 
Cl. 4 —- Owner of power crusher granted 
permit under Cl. 4 — Notification dated 
16-10-1980 does not have effect of .suspend- 
ing permit (Jun) 201 D 


Sep) 343 A. 


Essential Commodities Act (contd.) l 
——S. 3 — Sugarcane (Control) Order, 1966, 
Cl. 8 — Notification dated 16-10-1980. issued 
by Cane Commissioner U, P. under Cl. 8 — 
Restriction imposed by Notification on 
power crushers without destruction of their 
using self-grown or purchased sugarcane 
for manufacturing Gur and Khandsari is 
not against ambit of Cl. 8 or irrational 

l (Jun) 201 G 
D, 3 — Sugarcane (Control) Order, 1966, 
Cl. 8 and Cl. 7 — Notification dated 16-10- 
1980 issued by Cane Commissioner U. P. 
under Cl. 8 — Distinction between Cl. 7 
and Cl. 8 — Before issuing Notification 
under Cl. 8 it is not necessary to take 
steps under Cl. 7 (Jun) 201 H 


——Os. 5 and 3 — Sugarcane _ (Control) 
Order 1966, Cl. 8 and Cl. 11 — Notification 
issued by Cane Commissioner U, P. under 


‘Cl. 8 — Power under Cl. 8 can be delegat- 
‘ed by Central Govt. both under Cl. 11. of 


1966 Order and under Sec. 5, E. C, Act — 
Power under Cl. 8 delegated by Central 
Govt. to Cane Commissioner U. P. by noti- 
fication under Cl, 11 — That notification 
can be treated as one under S..5 as well— 
Delegation is valid (Jun) 201 I 


Evidence Act (1 of 1872) 
——S, 3 —. See also Motor Vehicles Act 
(1939), S. 110-B (Jun) 198 A 


e 9 — Appreciation of evidence — 
Testimony of attesting witness 


(May) 186 B 

—5, 3 — Written statement — Eviden- 

tiary value of (Oct) 385 A 

———§, 13 — See Custom — Pre-emption — 

Sult for (Mar) 98 A 
-, 41 — See Civil P, C. (1908), S. 11 

(Apr) 138 


—--§. 45 ~— Expert evidence — Value of, 
as against direct uncontradicted evidence 
(Aug) 323 C 


= —>S, 59 — See T. P. Act (1882), S. 108 


(Jan) 44 C 
een 65 and 67 — Suit for recovery of 
dower — Contents of Nikahnama — Ad- 
missibility of in evidence — Execution and 


attestation of Nikahnama proved — Proof 

of handwriting is not necessary 
(Apr) 148 

mown, 67 — See Ibid, S. 65 (Apr) 149 


o TG — See T. P. Act (1882), S. 106 
(Jan) 44 B 
D, 92 — See Tenancy Laws — U. P, 
Zamindarl Abolition and Land Reforms Act 
(1951), S. 138 (Jul) 273 


9, II] — Registered deed — Fiduclary 
relationship subsisting. between contracting 
parties — Burden to prove genuineness of 
deed — Lies on dominating party and , not 
on person challenging it 


(Sep) 376 A. 
-——9, 111 — Fiduciary relationship — 
Meaning (Sep) 376 B 
S, 112 — Legilimacy of child — Amongst 


Hindus of Eastern. U. P. child born be- 
fore Gauna cannot be presumed. to be legi- 
timate unless parties are shown to have 
had access before marriage or Gauna 
(Aug) 335 
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Evidence Act (contd.) 
——S, 114 (e) — See Civil P, C., (1908), Sec- 
tion 39 (1) (d) (Mar) 82 
——S. 114 Ilustration’ (g) — Mortgage — 
Payment of certain amount towards mort- 
gage alleged by mortgagor relying on en- 
dorsement at the back of mortgage deed. — 
Non-production of document — Effect ~ 


(Dec) 503 D 
—~—S, 1157- See also ’ 


2 


(1) Civil P, C. (1908), S. 60 (1), Proviso- -' 


(Dec) 488 

(2) Custom — Pre-emption — Suit for 
(Mar) 98 A 
——S. 115 —- Plea of estoppel — Estoppel 


can arise only when one person has by his 
declaration, act or omission intentionally 
caused or permitted another person to be- 
lieve a thing to be true and to act upon 
such belief | (Oct) 414 B 


——5, 145 — Document exhibited in court 
of first instance without objection about its 
admissibility — Objection cannot be enter- 
tained for the first time in appeal 

(Sep) 376 C 
——S. 145 — Counsel for party endorsing 
document as “formal proof dispensed with” 
— Person relying on document is absolved 
from proving not only signature thereon but 
also contents thereof — This ig not appli- 
cable when endorsement is qualified 

(Sep) 376 D 


General Clauses Act (10 of 1897) 
——5S. 3 (31) — See U. P. Water Supply & 
Sewerage Act (1975), S. 2 (9) 
(Oct) 408 B 


——S. 3 (56) — See Limitation Act (36 of 
1963),.S. 19 (Jan) 43 


——$, 21 — See Houses and Rents — Can- 
tonments (Extension of Rent Control Laws) 
Act (1957), S. 3 2 (Jul) 285 


Guardians and Wards Act (8 of 1890) 
——5, 17 — See Constitution of India, Arti- 
cle 226 (Jan) 1 
——5. 25 — See Constitution of India, Arti- 
cle 226 j (Jan) E 
——§, 29 — See Muslim Law — Guardian- 
ship of Property 


HIGH COURT RULES AND ORDERS 


—Allahabad High Court Rules (1952) 
——Chap. 16, R. 6 — Petition for divorce — 
Counsel’s fee — When was sufficient 

(Jun) 194 D 


‘Hindu Law 


——Antecedent debt — Pious obligation — 
Partner utilising firm’s money for his own 


purposes — Not criminal breach of trust — 


Allenating his joint family ‘property to set 


‘right misappropriation — Consideration for 
alienation not immoral — His ‘sons bound 
by alienation (Feb) 60 B 


—-—Custom and usage — Solemnization of 
marriage — Proof of custom (Jul) 248 B 
——Hindu joint family property — Alliena- 
tion — Suit for cancellation —- Plea as to 
inadequacy of consideration, raised in ap- 
peal for first time — Though going to the 
root of the case, the plea was based on set- 
tied law — Decision of 1966 ALJ .107 did 


(Jan), 9 A 


Hindu Law (contd.) -- 

not bring about any change in Law during 

pendency of appeal — Plea not entertained 
res . i (Feb) 60 A 


Joint family business —- One coparcener 
separating — Joint family business does not 
come to end (Mar) 86 A 
——Joint family property — Alienation — 
See 
(1) Civil P. C. (1808), O. 6, R. 7 
i (Jun) 218 A 
(2) Limitation Act (1963), Art. 59 
ES , © (Jun) 218 B 
——Joint tamily property — Alienation — 
Undivided share of coparcener — He can- 
not .sell it without consent of other copar- 
ceners if alienation was not for family 
benefit or legal necessity (Dec) 508 
——Joint Hindu family property — Aliena- 
tion — Setting aside — See Limitation Act 





(1963), S. 6 (Jun) 218 D 
——Marriage — See Hindu Marriage Act 
(1955), S, 7 (Jul) 248 A 
. Partition — Inference of, cannot be 


drawn from transfer by coparcener of his 
unpartitioned share in joint family pro- 
perty. - (Apr) 129 A 


Religious Endowments — Shebaiti~ 
tights — Plaintiff ‘and defendant, co~. 
sharers of shebaiti rights —- Suit for per- 
petual injunction for restraining defendant 
fron: interfering with such rights — Not 
maintainable ue (Mar) 80 


Hindu Marriage Act (25 of 1955) 
—-—S. 5 (ii) — See Ibid, S. 12 (1) (c) 


(Jul 242 A 
——S, 7 — Marriage — Solemnization ~~ 
Proof -—~ Sufficiency (Jul) 248 A 


S. 1L 
(Apr) 138 


——S. 10 — Allegation by wife of illicit re- 
lationship between husband and his bhabhi 
(sister-in-law) in written statement — Must 
be deemed to have been condoned by sub- 
seguent cohabitation between husband and 
wife (Feb) 52 C 


——S, 9 — See Civil P. C. (1908), 


.—Ss. 12 (1) (c), 5 Gi) — Annulment of 


marriage — Absence of free consent —- 
Fact of annulment of first marriage of girl 
on ground that she was of unsound mind 
concealed at the time of second marriage 
—-. Marriage can be annulled under S. 12 (1) 
(c) — Free consent — Connotation 

(Jul) 242 A 


——_S. 13 — Suit for divorce by husband'— 
Allegations in written statement by wife — 
No cause of action accrues from such al- 
legations (Feb) 52 B 


——§. 13 (1-A) (i), GD — Dissolution of 
marriage by decree of divorce specified by 
els. (i) or Gi) — Cannot be sought in , pro- 
ceedings in which decree for judicial sepa- 
ration or restitution of conjugal. rights is 
passed» ; (Feb) 32 A 
——S. 13 (1) (ili) — Divorce — Insanity — 
Wife suffering from Schizophrenia inter- 
mittently but to such extent that husband 
could not reasonably live with her — Di- | 
vorce can be granted (Jul) 242 B 
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Hindu Marriage Act (contd.) 
——§, 24 -—- See Divorce Act (1869), ‘Ss. 36 


(Jun) 184 A 
——-§. 26 — See 
(1) Divorce Act (1869), S, 36 
(Jun) 194 B 


(Jun) 194 C 


Hindu Minority and Guardianship Act 
(82 of 1956) 
——§, 6 — See eoustitelen of India, Arti- 
cle 226 (Jan) 1 


Hindu Succession Act (30 of 1956) 
——S. 14 (1) — See Successttn Act (1925), 
5. 85 (May) 162 


(2) Divorce Act (1869), S. 41 


HOUSES AND RENTS 


—Cantonments (Extension of Rent Control 
Laws) Act (46 of 1957) 

——S.3 — Notification extending U, P. 

(Temporary) Control of Rent and Eviction 


Act (3 of 1947) to cantonment areas in U. P.. 


— Effect — Section 3 of Act (1957) can- 
not be challenged on ground of excessive 
delegation and abdication of legislative 
function — Extension of enactment — In- 
terpretation (Jul) 265 


—Uttar Pradesh Cantonments (Control of 
Rent & Eviction) (Repeal) Act (68 of 
1971) 

— 9, 2 — See Houses and Rents — Can- 

tonments (Extension of Rent Control Laws) 

Act (1957), S. 3 (Jul) 265 


—Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent & Eviction) Act (13 
of 1972) 

——S. 16 — See 
(1) Ibid, S. 34 (4) (Nov) - 465 B 
(2) Constitution of India, Art, 226 


(Nov) 485 A 
~———§. 21 — See Constitution of India, 
Art. 226 (Nov) 465 A 
——S. 34 — See Constitution of India, Arti- 
cle 226 (Nov) 465 A 


~—-—-§s5, 34 (4) and 16 — Proceeding under 
S. 16 for release and allotment of premises 
— Proceeding when becomes proceeding for 
eviction within S. 34 (4) (Nov) 465 B 


Institutes of Techonology Act (59 of 1961) 
. 38 (ec) — See Constitution of India, 
Art, 226 (Oct) 398 


Interpretation of Statutes 


Statement of Oblects and Reasons — 
See Motor Vehicles Act (1939), S5. 43-A (1) 
(Nov) 451 C 


Land Acquisition Act (1 of 1894) 


——§. 3 — See Ibid, S. 8, Proviso 

(Sep) 349 B 
——Ss,. 4,86 -— Acquisition of land- for 
Allahabad Development Authority — Master 
plan prepared under U. P, Act 34 of 1958 
and subsequently approved by State Gov- 
ernment — Section 59 (6) of U. P. Act 2 of 
1973 clearly saving plan prepared under 
U. P. Act 34 of 1958 — Non-preparation of 
Master plan under U. P. Act 2 of 19738 — 
Acquisition was not invalidated 
, (Sep) 349 A 


. See Houses and Rents — 


Land Acquisition Act (contd.) 

——Ss. 4 (1), 5A and 17 (4) — Notification 
u/s. 4 (1) — Notification issued u/s, 4 (1) 
with direction u/s. 17 (4) for dispensing 
with procedure u/s, 5A — Validity 


(Nov) 435 

~——S. 5A — See Ibid, S. 4 (1) 
(Nov) 435 

——S. 6 — See also Ibid, S. 4 
l (Sep) 349 A 


~-—%$s. 6 Proviso, 3 — Acquisition of land 
for Allahabad Development Authority — 
Authority created under U. P. Act 2 of 
1973 for purpose of local self Government 
— Authority entrusted with control and 
management over local fund -—- Authority 
is a local authority — Thus, compensation 
was not required: to be mentioned in noti- 
fication under S. 8 (Sep) 349 B 
——S. 17 (4) — See Ibid, S. 4 (1) 

(Nov) 435 
—-—Ss, 18, 53 and 26 — Civil P. C. (1808), 
O. ¥, Rr. 8 and 9 — Proceedings on refer- 
ence under S. 18 before District Judge dis- 
missed for default — Application to ‘set 
aside dismissal under O. 9, R.9 is main- 


fainable, AIR 1874 Kant 112 Dissent 
(Oct). 394 

———5, 26 — See Ibid, S. 18 (Oct) 304 

-——-§. 53 — See Ibid, S. 18 (Oct) 394 


Landlord and tenant 

--—Rent — See T. P. Act (1882), S. 106. 
(Jan) 44 c 
——Rent — Refusal —- See T. P. Act (1882). 
S, 106 (Jan) 44 B 

Legislation by incorporation 

Cantonments 
Laws) Act 
(Jul) 265 


(8 of 1908) 


(Extension of Rent Control 
(1857), S. 3 


Limitation Act 


——S, 28 — See also Civil P., C. (1908), 
O. 21, R. 68 (Nov) 474 E 
——Art, 138 — See Civil P. C. (1808), ©. 21, 
. (Nov) 474 E 
See Civil P. C. (1908), O. 21, 
(Nov) 474 E 


Limitation Act (36 of 1963) 
——S, 5 — See also 
(1) Constitution of India, ‘Art. 226 
(Mar) 108 A 
(2) Tenancy Laws — U. P. Consolidation 
òf Holdings Act (1954), S. 48 (1) 
(Jun) 240 B 


——S, 5 — U. P. Consolidation of Holdings 
Act (5 of 1954), S. 9A a — Delay in filing 
objections under 5. 9A (2) — Condonation 
of delay — Words ‘suffclent cause’ 
receive liberal construction so as 

vance substantial justice — Held that no 
lack of bona fides or inaction could be 
computed to opposite parties who had indi- 
cated that they were not aware earlier of 
wrong entries in favour of petitioner — 
Delay condoned (Jun) 240 A 


——S, 6 and Art. 109 — Suit to set aside 
alienation of joint Hindu family property as 
being without legal necessity —- Suit filed 
by coparcener not in existence at time of 
sale deed — Limitation (Jun) 218 D 
——S. 10 — Deposit in trust with karte of 
joint family — Person succeeding as karta 


' 22-2-1977 can be condoned —~ 
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Limitation Act (1968) (contd.) 

would be under same lability — Suit | in 
respect of the deposit is not barred by any 
length of time (Mar) 86 B 


~—=, 12 — Land celling proceedings — 
Appeal against order — Certifled copy ready 
for delivery — Failure by State Government 
to take delivery -— Preparation of second 
copy — Filing of cross-appeal on basis of 
second copy — Time up to the date when 
first copy was ready could alone be exclud- 
ed (Jan) 8 


-9 14 — U, P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 13-A — 
parte order D/- 6-1-1976, challenged 
under 5. 13-A on 17-12-1976 — Application 
rejected on 22-2-1977 — 
order of 6-1-1976 belated — Condonation of 
delay — Time actually spent in proceeding 
under Section 13-A that is 17-12-1976 to 
Two years’ 
limitation prescribed for filing application 
under Section 13-A cannot be condoned 
(Mar) 108 B 
=, 19, Sch., Art. 85 — Borrower making 
his signature on pronote and receipt — En- 
dorsement of acknowledgment to repay con- 
taining only his thumb impression — Ac- 
knowledgment not one for the purpose of 
S. 18 — Suit for recovery of amount filed 
after 3 years — It was liable to be dismissed 
-= Definition of “Sign” in Sec. 3 (56) of 
Generai Clauses Act not attracted 
(Jan) 41 
———-§, 29 (3) — Suit for recovery of prompt 
dower — Limitation (Apr) 155 B 
~ Art, 35 — See Ibid, S. 19 


Arts. 59, 1009 — Suit by Hindu to set 
aside his father’s allenation of ancestral 


property — Limitation -(Jun) 218 B 
ne —- See also Specific Relief Act 
(1863), S. 38 (Aug) 304 


m Arts, 64, 65 -—- Co-owners -——- Defendant 
- claiming adverse’ possession — Ouster should 
be pleaded and proved as a positive matter 
-—- It could not be inferred from the nega- 
tive animus (Mar) 108 B 
Arts. 64, 65 —' Licence in respect of 
superstructure —— Licensee cannot. claim ad- 
verse possession over land on which super- 


structure stands (Apr) 158 B ` 
Art, 65 — See also Ibid, Art. 84 
(Mar) 108 B; 
(Apr) 158 B 
Art., 109 — See also 
(1) Ibid, S. 6 (Jun) 218 D 
(2) Ibid, Art. 59 (Jun) 218 B 


-n 109 — Expression ‘father’ —— Mean- 


ing of Jun) 218 C> 
————Art, 119 (9) -— See Arbitration Act 
(1940), S. 14 (Aug) 318 A 
———Arts, 185 and 136 — Enforcement of de- 
crees of injunctions — Relief whether for 


mandatory or perpetual injunction how de- 
termined . (Aug) 321 
Art. 138 — See Ibid, Art. 185 (Aug) 321 

ummm ATE, 137 — See Civil P. C, (1908), 8. 47 
. Jun) 213 
Marriage 


~E ree consent — See Hindu Marriage Act 
(1953), 5. 12 (1) (c) 


Appeal against , 


(Jan) 41. 


Medical Couneil Act (102 of 1858) 


D, 19 — See Ibid, S. 19-A (Sep) 359 
OS, 19-A; 33 and 19 — Regulations of the 
Medical Council of India, Chap. 11 — Scope 
of — Conditions relating to minimum quali- 
fying marks for. selection of students to 
Medical Colleges —- Validity — Ordinances 
made by Executive Council of University 
and Regulation framed by Medical Council 
of India, whether repugnant — Ordinances 
whether bad for want of legislative compe- 
tence (Sep) 359 
m 33 — See Ibid, S. 19-A (Sep) 359 


Motor Vehicles Act (4 of 1939) 


———-§, 48-A — See Constitution of India, 
Art. 226 (Sep) 366 A 
m, 43-A (U. P) — U. P, Motor Vehicies 


(Special Provisions) Act (27 of 1976), Ss. 7,” 


8,5 — Grant of stage carriage permits — 
Grant made by authority incompetent to ‘do 
so — Grantees could not became permit- 
holders — Benefit of U. P. Act 27 of 1976, 
not open to such grantees . (Sep) 368 B 


——§, 43-A and S. 47 (1A) to (2D) — Notif- 
cation under S. 43A, D/- 10-1-1981 — S. 43A 
as inserted and amended by U. P. and noti- 
fication thereunder -—— Do not conflict with 


5, 47 as amended by Parliament in 1978 


(Nov) 451 A 
S, 43A (U. P) — Notification under, D’- 
10-1-1881 — Direction to issue free permit 
as contained in notifications — Not ultra 
vires amended sub-sec. (2) of Sec, 43A 
(Nov) 451 B 


~S, 43-A (1), (2) — Substituted sub-sec- 


tidn (2) does not take away power under. 


sub-seç. (1) to give direction for issue of 
free permits — Statement of Objects and 
Reasons for amending Act — Cannot be 
availed of, for interpreting sub-sec. (1) 


(Nov) 451 C 
~——m 5, 47 (1A) — See Ibid, S, 43-A 

(Nov) 451 A 
S, 47 (2D) — See Ibid, S. 43-A 

(Nov) 451 A 


~S. 47 (3), 48, 64 — Inter-regiona] route 
-~ Applications invited for grant of stage 
carriage permits -—~ Principle of S. 47 ap- 
plicable — Duty of appellate Tribunal 
(Jul) 276 
m, 48 — See Ibid, S. 47 (3) (Jul) 276 
————$8, 48 (1), 64 — Grant of stage carriage 
permits — Powers of State Transport Appel- 


late Tribunal (Apr) 114 
———m 5, 64 — See also 
(1) Ibid, S. 47 (3) (Jul) 278 
(2) Ibid, S. 48 (1) (Apr) 114 


—-—-S, 64 — Motor Vehicles Rules (1940), 
R. 72 — Board of Revenue appointed as 
State Transport Appellate Tribunal under 
R. 72 vide U. P. Notification dtd. 14-8-1981 
~- Authority of such Tribunals to decide 
appeals.could not be said to be outside S. 64 


(Sep) 366 C 

D, 95 — See 
(1) Ibid, S. 102 (Nov) 480 A 
(2) Ibid, S. 110-B (Jun) 198 A 
—~--——§, 95 (2) — See Ibid, S. 86 (Oot) 388 E 


~S, 95 (2) (a), 1IOAA — Interpretation of 


(Jul) 242 A 8S. 85 (2) (a) — Section is inclusive — It 
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Motor Vehicles Act (contd.) 

provides for liability of Insurance Company 
under this Act and also under Workmen’s 
Compensation Act 
——-—S. 95 (2) (b) — Limit of fifty thousand 
rupees fixed for any accident means Rupees 
50,000/- in relation to each Injured or de- 


ceased (Oct) 389 F 
SS. 98, 95 (2) — Award of Claims Tri- 
bunal — Defences open to Insurance Com- 
pany (Oct) 389 E 


eee 102, 95, 110- B — - Motor accident —- 
Compensation — Vehicle not insured — 
‘Death of owner during pendency of proceed- 
ings for compensation — Omission to insure 
vehicle does not prevent survival of cause of 
action (Nov) 480 A 
~———93, 110 and 110-B — Claims Tribuna. 
exercising powers under Sec. 110 — Hz 
jurisdiction to entertain, claim against Rail- 
way. AIR 1974’Gauhati 31, (at ‘A’) 1974 Acc 
CJ 488 (Mad) and AIR 1975 Andh Pra 222 
(Pt. 'B’), Dissented from (Aug) 310 


—~———, 110 — Proceedings before Claims Tri- 
bunal —- Ex parte order — If open to chal- 


lenge (Oct) 389 B 
~———§, 110-AA — See Ibid, S. 95 (2) (a) 
(Jun) 198 B 
——S, 110-B — See also. 
(1) Ibid, S. 102 (Nov) 480 A- 
(2) Ibid, S. 110 (Aug) 310 


598, 110-B, 95 -—- Negligent and rash 
driving of vehicle —- Driver of vehicle not 
produced — No other witness produced by 
owner of vehicle and Insurance Company — 
Conclusion to be drawn stated (Jun) 198 A 
——S, 110-B — Amount of compensation — 
Determination — Tribunal not taking into 
account income of deceased from his work 
as commission agent when justified 
f (Jun) 198 C 
E = Vicarious liability of owner 
of vehicle — When arises -—— Servant acting 
in the course of employment -~ What 
amounts to (Oct) 385 B 
——S. 110-B — Accident — Death — Com- 
' pensation — Determination (Oct) 389 C 
~S, 110-B — Accident. — Death at age of 
82 — Longevity fixed at 72 years — Com- 
pensation — Two sons and a daughter 
married and well settled in life — No com- 
, pensation is payable to them (Oct) 389 D 
——S, 110-B — Accident due to grazing of 
two buses — Passenger resting hand on 
window sill — Loss of hand of passenger — 
Drivers of two buses held negligent 

(Oct) 425 A 
ees. 110-B — Contributory negligence — 
Accident due to grazing of two buses — 
Passenger resting his hand on window sill 
- Passenger losing his hand in the accident 
— Passenger is not guilty of contributory 


negligence (Oct) 425 B 
mS. 110-B — Assessment of damages Ê- 

l (Oct) 425 C 
=, 110-B — Negligence — Burden of 


proof — Motor accident due to mechanical 
failure —- Maxim “Res ipsa loquitur” applies 
~- Burden lies on owner to prove that in 
spite of necessary care and caution accident 

could not be prevented 


(Jun) 198 B. 


- Evidence and proof 


(Nov) 480 B. 


Motor Vehicles’ Act (contd.) 
~~—S, 110-D — Appeal under Section 110-D 
filed by State Road Transport Corporation 
against award of Claims Tribunal before 
High Court —— Claimants’ cross-objections 
instead of appeal, maintainable 

(Aug) 296 A (FB) 
———S. 110-D — Civil P. Ç. (1908), Order 41, 
Rule 22 — Appeal under Sectfon 110-D 
against award of Claims Tribunal — Cross- 
objection as contemplated by O. 41, R. 22 at 
Instance of respondent — Maintainable, 1978 
All LR 862, 1979 All LJ 316, Overruled 

(Aug) 296 B (FB) 
~———§S, 110-D — Proceedings under — Inter- 
locutory order, such ag refusal to set aside 
ex parte order — Not appealable — S, 104 
and O. 43 of C. P. C., not. applicable 


oat 389 A 

Muslim Law 
~——Dower — See Limitation Act (1963), 
S. 29 (3) {Apr) 155 B 


~——Guardianship of property — Alienation 
— Minor possessing more than one property 
-~ Income not sufficient to maintain him — 
Legal guardian is not incompetent to ale- 
nate any of. properties (Jan) 9 A 
~——FJiba-bi-ivaz as understood in India — 
(Mar) 111 B 
---—-Pre-emption — See Custom —°Pre-emp- 
tion — Suit for (Mar) 98 A 
——Restitution ‘of conjugal rights — See 
Dissolution of Muslim Marriages Act (1939), 
S. 2 (viii) (Apr) 155 A 
———Waqf — Deed providing every heir of 
settler as beneficiary and also heirs of des- 
cendants — Income-was to be distributed ac- 
cording to shariyat ~~ One son dying before 
settlor — Whether his heirs are entitled to. 
income of Waqf (Dec) 611 


Negotiable Instruments Act (28 of 1881) | 
——S§. 58 — See .also Contract Act (1872), 
S. 65 {Aug) 323 A 
—-—S. 58 — Suit for recovery of amount by 
holder of promissory note in due course — 
Cannot be thrown out on basis of alleged 
motive of such holder against drawer of pro- 
note (Aug) 323 D 

MUNICIPALITIES 


—U. P, Municipalities Act (2 of 1916) 

——§, 128 (1) — Toll tax is compensatory — 
Imposition of toll tax — Not justified when~ 
no service rendered, AIR 1962 All 25 held no 


‘longer good law-in view of AIR 1975 SC 


2037 (Oct) 402 A- 


——S, 128 (1) (vii) — Toll on vehicles and 
other conveyances entering limits of Muni- 
cipality in course of their journey to point 
situate outside municipal limits and not to 
unloading laden goods or any part thereof 
within municipal limits — Cannot be levied 

(Oct) 402 B 
———§, 224-C —- Amended S. 224-C is not 
violative of Arts. 18 (1) (£) and 31 of Consti- 
tution (Nov) 468 
—Uttar Pradesh Nagar Mahapalika Adhini- 

yam (2 of 1959) 

———S. 173 — See U. P. Water Supply and 
Sewerage Act (1975), S, 52 (Oct) 406 D, E 


\ 


d 


PANCHAYATS 


U. P. Kshettra Samitis and Zilla Parishads 
Adhiniyam (33 of 1961) 
——Ss. 5, 6 (2) — Power: to nominate by 
State Government — Can be exercised even 
where Kshettra Samitis are superseded 
(Jun) 226 G 
—-—S. 6 (2) — See also Ibid, S. 5 


(Jun) 226 G 


——S. 6 (2) — Provision for nomination in 
place of co-option — Does not destroy basic 
feature of Constitution (Jun) 226 C 


—U. P. Kshettra Samitis and Zilla Parishads 
(Amendment) Ordinance (26 of 1981) 
—S. 2 — Section 2 is not open to chal- 
lenge on ‘ground that it is colourable piece 
of législation (Jun) 226 D 
——S.2 (2) — Section 2 (2) not a legisla- 
tion as regards constitution of State Legis- 
lature but squarely falls under Entry 5 of 
List 2 — Cannot be said to conflict with 
Att. 171 (3) (a) or S, 27 (2) of the Repre- 
sentation of People Act (Jun) 226 E 


—Uttar Pradesh Panchayat Raj. Act (26 of 
1947) ` 

—S. 84 — See Ibid, S. 82 (Oct) 432 

Ss. 82 and 64 — Nyaya Panchayat has 

jurisdiction to record compromise even of a 

dispute not covered by Section 64. 1955 All 


LJ 590 Approved; 1972 All WR (CHC) 31 (1), 
Overruled (Oct) 432 





Penal Code (45 of 1860) 


——S. 405 — See Hindu Law — Antecedent 
debt — Pious obligation (Feb) 60 B 
——S. 464 — Forgery — Inference of vali- 


dity (Aug) 323 B 
Precedents 
——Application of — Interpretation 
(Jan) 37 D 


Provincial Insolvency Act (5 of 1820) 
——S. 6 — Act of insolvency — Mere trans- 
fer of assets by debtor is not per se an act 
of insolvency { (May) 179 


Railway Accidents (Compensation) 
Rules (1950) '- 

——S. 27 — See Railways Act (1890), 5S. 82-B 

(Mar) 68 A 

Railways Act (9 of 1890) 

_——S. 73 — Suit for d 
dorsee of railway receipt, only entitled to 
take delivery of goods ~— Cannot flle suit 
for damages against railway (Oct) 396 
—-S. 75-A — Applicability -~— Plaintiff 
booking closed wagons for transmission of 
wheat — Closed wagons not being available, 
Railways at their convenience sent the goods 
in open wagons, covering the same with tar- 
paulin — - Held it could not be said that 
plaintiff agreed for transmission of goods in 
gpen wagons — S. 75-A was not applicable 

(Jul) 246- B 
——Ss. 82B, 82D and 82) — eras Acci- 
dents (Compensation) Rules (1950), R. 27 — 
Expression “follow the procedure ........ aakseis 
for trial of suits” occurring in R. 27 — In- 
cludes power of review — Claims Commis- 
sioner is competent to review his previous 


judgment (Mar) 68 A 


ges — Mere en- 
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Railways Act (contd) . 

——§, 82-C (1) (d) — Dependent of the 
deceased" — Application for compensation 
by minor son of deceased — He is entitled 
to compensation by virtue of S. 2 (1) (d) (i) 
Workmen’s Compensation Act even though 
he was not dependent on earnings of de- 


ceased (Mar) 68 B 
——§, 82D —. See Ibid, S. 82-B 

(Mar) 68 A 
S, 82-3 — See Ibid, S. 82-B 

(Mar) 68 A 


Registration Act (16 of 1908) 
mem, 17 — See Arbitration Act (1940), Sec- 
tion 17 (Apr) 117 A, B 
———~S, 17 (1) (b) — Partition of joint pro- 
perty already taken place and subsequently 
memorandum of shares was prepared — 
Such memorandum need not be registered — 
Applicability of S. 17 1) (b) (Dec) 503 B 
< 17 (2) (vi) — Compromise — Order 
by Consolidation Officer in terms of compro- 


mise -~ Subject-matter same as in subse- 
quent sult —— Registration held not neces- 
sary (Mar) 92 B 
9, 28 — See Arbitration Act (1940), Sec- 
tion 17 (Apr) 117 B 
=S, 25 — See Arbitration Act (1946), Sec- 
tion 17 (Apr) 117 B- 
meS, 49 -—— See Arbitration Act (1840), Sec- 
tion 17 (Apr) 117 A 


Representation of the People Act (43 of 1950) 
-D 27 (2) — See Uttar Pradesh Kshettra 
Samitis and Zilla Parishads (Amendment) 
Ordinance (1981), S, 2 (2) (Jun) 226 E 


Societies Registration Act (21 of 1860) 
9, 29 (1) — Proceedings under — Power 
of Prescribed Authority — It cannot pass 
interlocutory or interim order (May) 172 


Specific Relief Act (47 of 1963) 
9, 9 ~—- Suit for specific performance — 
Agreement dated 29-7-1984 te reconvey pro- 
perty to vendor at his instance up to 15-6- 
1966 —- Suit by vendor for specific perform- 
ance, filed on 22-12-1965 is not premature 
(Jan) 37 C 


m, 16 (Cc) — Civil P. C. (1908), Appendix 
A, Form 47 -— Question as to whether plain- 
tif! was ready and willing to perform his 
part of céntract —- Substance of matter and 
ounding circumstances to be considered. 
S.’ A. No. 543 of 1972, Dj- 4-12-1978 (Al), 
Dissent from (Jan) 37 B 
~~, 16 (c), Expla, Cl. (1) — Readiness and 
willingness on part of plaintiff — Absence 
of — Inference of _ (Jan) 47 
nome, 20 (4) — Transfer of Property Act 
(1882), S. 58 — Agreement of reconveyance 
— Specific performance of — Agreement on 
separate document and not signed by trans- 
feror — Transaction beling single mutual 
consent can be assumed (Jan) 37 A 
om, 37 — See Limitation Act (1963), Arti- 
cle 135 (Aug) 321 
m, 38 — See also ; 
(1) Hindu Law — Religious endowments 
. (Mar) 80 
(2) Limitation Act (1963), Art. 135 © 
(Aug), 321 
S, 38 — ‘B’ acquiring land from some 
co-sharera of land other than ‘A’ — Deed 
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Specific- Relief Act (contd.) 

held invalid being not registered — ‘A’ since 
not a party to deed, can challenge the allen- 
ation and can get injunction against ‘BD’ 
restraining him from making construction on 
land (Aug) 301 
——S, 38 — Valid title to land — Obstruc- 
tion as to raising construction on it — 
Injunction to be granted — Protection under 
Section 683A — Availability (Aug) 304 


—~S. 38 (3) — See Civil P. C. (1908), O. 39, 


R. 1 (Aug) 333 A 
——-5, 38 — See Limitation Act (1963), Arti- 
cle 135 - (Aug) 321 


Stamp Act (2 of 1889) 
See under Stamp Duty. 


STAMP DUTY 
—Stamp Act (2 of 1899) 
——S, 42 (2) — See Arbitration Act (1940), 
S. 17 (Apr) 117 B 


Succession Act (89 of 1925) 
——Ss. 86, 124 —- Will — Construction — 
Principles (May) 162 
—§, 124 — See Ibid, S. 85 (May) 162 
——S. 308 — See Motor Vehicles Act (19939), 
`S, 102 (Nov) 480 A 


Sugar-Cane (Control) Order (1966) ~ 
—C], 7 — See Essential Commodities Act 
(1955), S. 3 (Jun) 201 H 
——Cl. 8 — See 

(1) Constitution of India, Art. 14 
' (Jun) 201 E 

(2) Censutution of India, Art, 19 (1) (g) 
(Jun) 201 F 

' (3) Constitution of India, . Art. 226 
(Jun) 201 A 
(4) Essential ‘Commodities Act (1955), S. 3 
(Jun) 201 B, C, D, G, H 
(5) Essential. ‘Commodities Act (1955), S, 5 





(Jun) 201 I 
——C], 11 — See Essential Commodities Act 
(1955), S. 5 (Jun) 201 I 


TENANCY LAWS 
—U, P, Consolidation of Holdings Act (5 of 
1954 


—$. 5 (1) (c) (it) — Sale deed executed by ` 


tenure-holder in respect of his entire share 
without obtaining permission of authority 
concerned —- Not invalid — Later amend- 


ment requiring permission will not’ apply. 


retrospectively (Sep) 337 A 
——S. 8-A (2) — See Limitation Act (1963), 
S. 5 (Jun) 240 A 
— Ss. 12, 48 — Suit for declaration of 


plaintiff's share and separate possession — 
- Whether provisions of Unamended Act prior 
to 1988 were attracted (Sep) 337 B 
—S. 48 (1) — Revision — Deputy Director 
could very well pass order condoning delay 
although consolidation offcer: hag rejected 
the application (Jun) 240 B 
——S. 49 — See Ibid, S. 12 (Sep) 337 B 


--Utiar Pradesh Imposition of Ceiling on 
Land Holdings Act (1 of 1961) 

——S. 6 — See Constitution of India, Arti- 

cle 228 (Apr) 151 C 

PE 10 (2) — See Constitution of India, 

A 26 


(Jul) 241. 


4 


Tenancy Laws — Uttar Pradesh Imposition 
of Ceiling on Land Holdings Act (contd.) 
~——S, 12-A and Proviso — Determination of 
surplus land -—- Choice given by tenure- 
holder — Duty of prescribed authority 


(May) 181 .A 
——S, 13-A — See Limitation Act (1963), 
S. 14 (Mar) 108 B 
——S. 31 (3) — See Constitution of India, 
Art. 226 (Jul) 241 


—Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951) 

—-—5, 7 (aa) — See Easements Act (1882), 
$3.17 (a). (Nov) 468 
—-—S, § — Certain mango trees standing on 
Banjar Land declared as belonging to cer- 
tain person on ground of being nurtured by 
him — Effect on belonging of land when it 
is abadi land and when it is not abadi land 

(Aug) 307 B 
——§, 126 — See U. P. Gaon Sabha and 
Bhumi Prabandhak Samiti Manual, Para. 58 

(Nov) 460 A 
—-—S, 133 — See Ibid; S. 195 (Jan) 23 C>: 


——Ss, 138; 176 — Suit under — Recitals in 
sale deed showing that plaintiff had contri- 
buted half of consideration for suit property 
but his share was shown as 1/21 in property 
— He would be entitled to half share in 
view of S. 45 of T. P. Act — Dispute being 
between vendees no question of varying 
terms of contract contrary to S5. 92, Evl- 
dence Act, arises — Cases remanded for re- 
examination of claims of the parties 

(Jul) 273 


——S§, 166 — Family arrangement — Surren- 
der ‘of sirdart rights under -—- Validity 


(Mar) 92 A 
——S. 176 — See Ibid, S..138 (Jul) 273 


—-—Ss. 195, 133 — Sirdari rights — Grant of 
— Trial Court granting sirdari rights in 
respect of Pokhari (small pond) land with- 
out considering provisions of Ss. 195 and 
133 — It could set aside the order in exer- 
cise of its inherent powers (Jan) -23 C. 


—Uttar Pradesh Zamindari Abolition and 
Land Reforms Rules (1952) ` re 
———-R, 26-A — See 
(1) Civil P., C. (1908), S. 11 aus 307 A 
(2) Tenancy Laws — U. P. Zamindari 
A NHOR and Land Reforms Act (1951), 
S. ‘, (Aug) 307 B 
—-—R, aes S — See U, P, Gaon Sabha and 
Bhumi Prabandhak Samiti Manual, Para. 58 


Nov) 460 A 
——R. 285- D — See Civil P. C. (1908), O. 21, 
R. 84 . (Apr) 141: 
——=R, 285-E — See Civil P. Č. (1908), O. 21, 
R., 84 (Apr) 141 
——R. 285-G — See Civil P. C, (1908), O. 21, 
R. 84 (Apr) 141 
——R, 285- I — See Civil P. C. (1908), O. 21, 
R. 84 (Apr) 141 


Torts 
sada E res ipsa loquitur — See Motor 
Vehicles Act (1989), S. 110-B (Nov) 480 B. 
——-Nuisance — Special damages — Brick 
powdering mill near doctor’s consulting room 
— Sufficient dust from mill entering into — 
consulting. room giving thin red coating on 
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Torts (contd.) 
clothes — Special damage and substantial in- 
jury proved (Jul) 285 
Transfer of Property Act (4 of 1882) 

——-S. 7 — See Easements Act (1882), S. 56 

(Apr) 158 A 
——S. 21 — See Succession Act (1925), Sec- 
tion 85 (May) 162 
——S. 41 — “Good faith” — Buyer not mak- 
ing proper enquiry — Mere fact that seller’s 
name was recorded in revenue papers does 
not establish bona fides of purchaser 

(Mar) 92 C 
——S, 45 — See Tenancy Laws — U, P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 188 (Jul) 273 
——S. 52 — See also Civil P. C, (1908), 
O. 38, R. 9$ (Aug) 317 B 
—-S. 53 — Transfer of land by defendant 
during pendency of money suit in favour of 
his brother —- Transfer, sham and fictitious 
— Execution ef money decree — Applicabi- 
lity of S. 53 : (Aug) 316 A 
—-S. 53 -—— Intent to defeat or delay cre- 
ditor -—- Transfer to avoid the taking of 
property in execution of money decree in 
money suit is clearly fraudulent within 
S, 53 (Aug) 318 B 
——S. 53-A — See also Specific Relief Act 
(1963), S. 38 (Aug) 304 
——S5, 53A — "Being already in possession” 
— Sult for possession of disputed land — 
Plaintiff found to be out of possession at 
the time of the sult in proceedings under 
S, 145, Cr. P. C. — Held, plaintiff was en- 
titled to possession notwithstanding the fact 
that in proceedings under S. 145, Cr. P. C., 
defendant was found in possession 


(Oct) 414 D 
——-5. 58 — See Specific Relief Act (1963), 
S. 26 (4) (Jan) 37 A 


—Ss, 60, 76 (a) — Usufructuary mortgage 
— Redemption — Mortgagee alleging him 
to be tenant in mortgaged property at com- 
mencement of mortgage — Benefit under 
Section 76 (a) when cannot be claimed by 
mertgagee (Dec) 503 E 
——S. 76 (a) — See Ibid, S. 860 (Dec) 503 E 
——S, 91 (a) — Redemption of mortgage — 
Co-sharer in mortgaged property ‘is per- 
son interested” in such property — Hence, 
entitled to redeem mortgage (Dec) 503 A 
——5Ss. 92 and 95 — Redemption of entire 
mortgage by one of mortgagees — Co- 
mortgagor’s suit for partition of their share 
against former —- Equities of parties can 
be adjusted in it — Latter need not be re- 
legated to a fresh suit for redemption 


(Apr) 129 C 
5, 95 —- See Ibid, S. 92 (Apr) 129 C 
——S§. 105 — See l 
(1) Easements Act (1882), S. 38 
(Apr) 158 A 
(2) Specific Relief Act (1963), S. 38 
(A 


) 304 
——8. 108 — See also Civil P.C. (1908), 
O. 30, R. 10 (Jan) 44 A 


——S, 106 -—- Tenant sending rent by 
money order — Refusal by landlord — On 
application by tenant letter of Superinten- 
dent of Post Office stating that money 


(1982) All. Indexes/2 (1) (4 pp.) - 


Transfer of Property Aet (contd.) é 
order was refused — Admissible in evidence 
i (Jan) 44 B 
mS, 106 — Rent -payment of — Mera 
proof ‘by tenant that he had tendered ars 
rears of rent within time — Sufficient im 
law to establish payment (Jan) 44 0 
~———-S, 107 — See } 
(1) Constitution of India, Art, 299 me 
(Jul) 266 
(2) Specific Relief Act (1963), S. 38 | 
(Aug) 304 
Ss, 108, 109 — Lease deed executed by 
lessor having knowledge that only two days 
after its execution he will cease to be a 
lessor — Lessee also having knowledge of 
thig fact — Lessor selling the property -~ 
Transferee is not bound by lease deed 
which is outcome of fraud (Jun) 215 A 
——S, 109 — See Ibid, S. 108 | 
(Jun) 215 A 


Urban Land (Ceiling and Regulation) Act 
' (33 of 1576) 

————§, 2 (0) — Land which is mainly used 

for agriculture — Determination of 


(Apr) 145 B 
———S, 4 (9) — Applicability — Determina- 
tion of surplus vacant land (Apr) 118 


mS, § (1) — See Ibid, S. 8 (8) 
(Mar) 103 © 
——Ss, 6 (1), 8 (3) — Ceiling proceedings ~ 
Petitioners co-owners of plot — Issuance of 
draft statements under S. 8 (3) — Objee~ 
tions that areas in draft statements were 
shown incorrect and in fact petitioners held 


lesser areas — Rejection of objections if 
justified (Mar) 103 A 
——-S, 8 (3) — See also Ibid, S. 6 (1) 

) 103 A 


Sg. 8 (3), 6 (1) — Ceiling proceedings — 
Choice regarding vacant land to be retained 
and vacant land to be surrendered under 
S. 6 (1) — Can be exercised at subsequent? 
stage when objections to draft statement 
are filed under S. 8 (8) (Mar) 103 C 
__—-§. 10 — Determination of vacant land 
— Proof (Apr) 145 A 
——-S, 20 — Ceiling proceedings — AppH- 
cation for exemption under Section 20 — 
Not decided by State Government — Case 
is taken away from the jurisdiction of cem~ 
petent authority — State Government caw 
grant exemption despite orders of authori- 
ties if it so desires (Mar) 103 B 


Urban Land (Ceiling and Regulation) 
Rules (1976) 
——-R, 5, Form F, Part UI — See Urbar 
Land (Ceiling & Regulation) Act (1976), 
S. 8 (3) (Mar) 103 @ 


Uttar Pradesh Exercise Books Order (1977) 
C]. (2) — See Essential Commodities 
Act (1955), S. 2 (vii) (Jun) 238 
C], (4) — See Essential Commodities Aet 
(1958), S. 2 (vii) (Jun) 23¢ 

Uttar Pradesh Gaon Sabha and Bhumi , 


—-—-Para, 58 — Public auction — Provisiert 
about closure -of auction in favour of bigh- 
est bidder — Does not apply, in case 
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U. P. Gaon Sabha & Bhumi Prabandhak 
Samiti Manual (contd.) 
contrary directions by State Govt. issued 
under Section 126 of U. P. Act 1 of 1951, in 
view of Proviso to R. 115-S of the Rules of 
4952 (Nov) 460 A 
Uttar Pradesh General Clauses Act 
(1 of 1904) 
pS, 4 (25) — See 
(1) Land Acquisition Act (1894), Section 6 
Proviso (Sep) 349 B 
(2) U, P. Water Supply & Sewerage Act 
(1975), S. 2 (9) (Oct) 408 B 
Uttar Pradesh Government Doctors 
(Allopathic) Restriction on Private 
Practice Rules (1978) 

»——Pre, — See Constitution of India, Arti- 
cle 309, Proviso (Nov) 439 
Uttar Pradesh Land Laws Amendment 
Act (12 of 1865) 
me— S, 51 — See Tenancy Laws — U, P. 
Consolidation of Holdings Act (1954), S. 12 

(Sep) 337 B 
Uttar Pradesh Motor Vehicles Rules (1940) 
nm —Ft, 72 — See Motor Vehicles Act (1939), 
S. 64 (Sep) 366 C 
Uttar Pradesh Motor Vehicles (Special 
Provisions) Act (27 of 1976) 


~—— 3, 5 — See Motor Vehicles Act (1939), 
S. 43-A (Sep) 366 B 
~—S. 7 — See Motor Vehicles Act (1939), 
5. 43-A (Sep) 366 B 
~——-S. 8 — See Motor Vehicles Act (1939), 
8. 43-A (Sep) 366 B 
Uttar Pradesh Panchayat Raj Act 


(26 of 1947) 
See under Panchayats. 
U, P., Regulations of Building Operation 
Act (34 of 1958) 

~——5, 7 — Demolition of objectionable con- 
structions merely because they stand on 
land belonging to some other private indi- 
dual — Not permissible (Aug) 290 D 
——95, 9 and 10 and 12 (2) — Objectionable 
construction — Composition of offence — 
Effect — Action for demolition can still be 
taken (Aug) 290 A 


——Ss. 9 and 12, — Application for com- 
pounding offence rejected on ground that 
objected construction was having opening 
towards land of others — Rejection when 
not proper (Aug) 290 B 
-—S, 10 — See also Ibid, S. 9 
l (Aug) 290 A 
mie 10 — Jurisdiction under -—- Can be 
exercised by Prescribed Authority only and 
not by controlling Authority 

(Aug) 290 C 
»—S., 10 — Objectionable constructions — 
Submission of revised plan containing such 
constructions —- Such plan, if sanctioned, 
would be a material factor for not directing 
demolition 
=, 12 — See Ibid, S. 9 (Aug) 290 B 
' w——3, 12 (2) — See Ibid, S. 9 

(Aug) 290 A 
U. P. State Universities Act (18 of 1961) 
_ See under Education. 


(Aug) 280 E 


Uttar Pradesh Urban Buildings (Regulation 
of Letting, Rent and Eviction) Act : 
(13 of 1972) 

See under Houses and Rents, 


Uttar Pradesh Urban Planning and 
_. Development Act (2 of 1973) 
~-—S. 4 — See Land Acquisition Act (1894), 


S. 6, Proviso Sep) 340 B 

——S. 59 -- See Land Acquisition Act 

(1894), S. 4 (Sep) 340 A 
Uz P. Water Supply & Sewerage Act 


(43 of 1975) 
——Ss, 2 (9), 18, 52 — S, 52 empoweing Jal 
Sansthan to levy water and sewerage tax — 
Is valid — Jal Sansthan is Self Govern- 


ment body (Oct) 406 B 
——S, 2 (16) — See Ibid, S52 

(Oct) 406 G 

——S. 18 — See Ibid, S. 2 (9) pn 

Oct) 406 B 


—-—§. 52 — See also Ibid, S. 2 (9) 

(Oct) 406 B 
~——§. 52 — Water tax is tax on lands — 
Section not ultra vires on ground of legis- 
lative competence (Oct) 406 A 
———S. 52 -— Section is not invalid on 
ground of excessive delegation 

i (Oct) 408 C 


-~—§, 52 — Does not suffer from vice of 
double taxation ; (Oct) 408 D 
——5, 52 — Imposition of water tax — 
Cannot be assailed on ground that it ex- 
ceeded limit on property tax prescribed 
under Adhiniyam. (Oct) 406 E 
—Ss, 52, 54 —— Imposition of water tax 
and sewerage tax — Imposition of tax 
could not be challenged on ground of un- 


reasonableness —- Remedy was available 
under S, 54 by way of appeal 

(Oct) 406 F 
————_5s, 52, 2 (16) -— ‘Occupier’ includes 


owner — Impugned taxes under Act real- 
ised from owners of premises — No par- 
ticulars furnished of premises which were 
in occupation of tenants — Imposition _ of 
tax could not be challenged on ground that 
it was realised from owners 

(Oct) 406 G 


—-—S, 54 — See Ibid, S. 52 (Oct) 406 F 
U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951) 

See under Tenancy Laws. 


U. P. Zamindari Abolition and Land 
Reforms Rules (1952) 
see under Tenancy Laws. 
Wajib-ul-Arz 
See Easements Act (1882), S. 56 
(Apr) 158 A 
Wakf Act (29 of 1954) 
——S, 2 (1) — See Muslim Law — Wakf 


; (Dec) 511 
Words and Phrases 

—~—"Extend” — Meaning — See Houses 
and Rents —- Cantonments (Extension of 

Rent Control Laws) Act (19857), S. 3 
(Jul) 265 
Workmen's Compensation Act (8 of 1923) 
——S. 2 (1) (d) @) — See Railways Act, 
(1890), S. 82-CC (1) (d) (Mar) 68. B 


_ (For List of Allahabad cases Overruled, Re versed, see at the End of Patna—O.T) 
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AIR 1982 ALLAHABAD 1 
P. N, GOEL, J: 


Km, Sunita and another, Petitioners 
v: Smt, Shyam Kali. Respondent, 


Civil Mise, Habeas Corpus Pein. 
No. 9822 of 1981, D/~ 1-10-1981, 


Constitution of India, Article 226 — 
Habeas Corpus — Custody of minor child 
~= Welfare of minor ig the paramount 
consideration — Child of 12 or 14 years 
cannot form intelligent preference im 
matter relating to hig custody — Held 
on facts and circumstances that it was 


in the interests/welfare of minors that 


“they should. be handed over to their 
fathey — They should not any longer be 
left with maternal grandmother who is 


an old illeterate, infirm and not well to 


do woman — ( (i) Hindu Minority and 
Guardianship Act (1956), 
(ii) Guardians and . Wards Act (1880), 
Sectiong 17, 25). (Paras 11,16, 17, 19) 
Cases Referred: Chronological] Paras 


1981 All LJ 752:1981 All WC 457 12 


ATR 1978 Raj 93:1972 WLN 616 14 


AIR 1971 Andh Pra 134:;.(1971) 1 Andh 
‘Pra LJ 123 14 


AIR. 1969 Cal 573:73 Cal WN 72% 14. 


AIR 1961 Puni 51:62 Punj LR 578 14 
AIR 1960 SC 9311960 Cri LJ 164: s 1960 

SCI 31 - 12 
AIR 1955 Mad 4513 1955 Cri LJ 1192. 13 


AIR 1948 Mad 294: 49 Cri LI 3695 (1948) - 


41 Mad LJ 125 12,. 17 
AIR 1935 Mad 19511935 Mad WN412 13 


AIR 1935 Mad 363:68 Mad LJ at 13 


KY/KY/F68/81/LGC | 
1982 All./2 I G=ff{ 


Section 6 ==. 


AIR 1934 Alt 722 (2)¥1934 AIT LJ 399:3 


= All WR 787 : 15, 
ATR 1929 Mad 81:120 Ind Cas 747 12: 
AIR 1922 Bom 4055324 Bom LR 779 14 
AIR 1914 PC 41:12 AN LJ 1155:27 

Mad LJ 30 13 

-ORDER :— This is- a ibe ‘corpus: 
petition under Article 226 of the Consti- 
tution filed by two minors Km, Sunita 
and her brother Sushi] through their . 
father Kashi Prasad against Smt. Shyam - 
Kali, step mother of their deceased 
mother Smt. Tara The application is 
Supported by an affidavit of Kasbi Pra-. 
sad, Kashi Prasad is a trolley man in| 
the northern railway and lived in loco. 
colony in the city of Kanpur. Smt Shyam - 
Kali lives in the city of Allahabad, The. 
petition wag filed .on 25-8-1981. Un- 
disputedly the petitioners are living with- 
the opposite party’ and receiving educa- 
tion at Allahabad, . r 

2 The allegations! of Kashi “Prasad: 
are that he wants to keep the minors. 
with him, that he, asked the. opposite 
party to allow the minors to live ‘with 
him -and that the opposite party was 
illegally detaining them, It is undisput~ 
ed that Smt, Tara died in or about the. 
year 1974 at Aligarh. According to 
Kashi Prasad after the death of Smt, 
Tara he kept Sunita with -his brother 
and that later on he allowed Sunita tə 
live with the opposite party, Sushil re- 
mained with him, Since last year Sus 
shit was kept with the opposite party, 
He used fo meet the expenses of the 
maintenance of hig children. He had rez’ 
married, Therefore, he wanted child- 
ren back, But instead of handing over): 


2A . - 


sending the children fo him, the oppo- 
site party mis-behaveq with him and his 
second wife, 


_ 3 Smt. Shyam Kali filed counter-affi- 
davit in which she purported to depose 
that Kashi Prasad used to illtreat Tara 
Devi, that therefore Tara Devi 
mostly used to live with her at 
Allahabad along with her 3 children, 
that one child. died at Allahabad at the 
age of 4 years that the two petitioners 
were constantly living with her, that 
Sushi] lived with his father for 2 years 
only and studied in classes 3 and 4 with 
him, that Kashi Prasad did not pay for 
the maintenance of the petitioners de- 
spite notice that therefore, an applica- 
tion under. Section 125 CrP.C. was 
moved on behalf of the petitioner on 
15-12-1980 that Kashi Prasad then filed 
this petition mala fide, that Kashi Prasad 
wag never willing to keep the petitioner, 
that whenever the petitioners went to 
the place of Kashi Prasad, they were 
used to be ill-treated that she bad no 
objection jn sending the petitioners to 
Kashi Prasad provided the petitioners 
were willing to live with him, that it 
would be unjust and inhuman if the 
petitioners are forced to live with him, 
that Kashi Prasad did not venture to 
move an application under the provisions 
of Guardians and Wards Act, 1890, that 
the petitioners are not at all willing to 
live with thelr father and that it was 
not in the interest of the minors . that 
they should be’ handed over to their 
father. l 

4. Along with the counter-affidavıt 
the opposite party filed a copy of the 
application under Section 125 Cr. P. C. 
(Annexure 1). She denied the allega- 
ton that she misbehaved with Kashi 
Prasad and hig second wife, 


5. Kashi Prasad filed rejoinder aff- 
davit saying that it was wrong to say 
that the petitioners were not willing to 
live with him and that the petitioners 
were badly treated by him and his se- 
cond wife. 

6. During the hearing of this peti- 
tion, the opposite party moved an ap- 
plication on 24-8-1981 supported by her 
affidavit that the petitioners be examin- 
ed. by the Court and she be allowed op- 
portunity to lead evidence. Kashi Pra- 
sad filed counter-affidavit on 28-9-1981 
in which he contended that in these 
proceedings it was not permissible to 
take evidence and that the petitioners 
pase cea ie 
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could give statement against him under 
the influences of the opposite party with 
whom they are living, 

7. There is little variation between 
the parties with regard to the age ofthe 
petitioners. According to Kashi Parsad 
Km. Sunita ig aged about 12 years and 
Sushil 10 years. According to Smt. 
Shyam Kali Km. Sunitg ig aged 14 years 
and Sushil 12 years. 

8. In order to succeed in this case, it 
ig necess for Kashi Prasad to show 
two things (1) the petitioners are in the 
illegal] detention of the opposite party 
and (2) it ig in the interest/welfare of 
the petitioners that they should be 
handed over to him. In case of minors, 
it is the prime duty of the Court to see 
where the welfare of the minors lies, 
notwithstanding the fact that their natu- 
ra] guardian desireg to keep them. 


9. Prior to the coming into force of 


the Constitution, habeas corpus petitions 


were used to be filed under Section 491 
of the Code of Crimina] Procedure, 1898. 
It is undisputed that father of the minors 
is their natural guardian and ordinarily 
he hag a right to keep them with him. 
Therefore, a father cannot move an ap- 
plication for his appointment as guardian 
of the minors under the Guardians and 
Wards Act, 1890. But if the minors are 
not in his custody, he can move an ap- 
plication before the District Court under 
Section 25 of the said Act for obtaining 
their custody. Section 17 of the said 
Act lays down that in appointing or de- 
claring the guardian of a minor the 
court shall be guided by what appears 
in the circumstances to be for the wel- 
fare of the minor. In considering what 
will be for the welfare of the minor, the 
court shal] -have regard to the age, sex 
and religion of the minor, the character 
and capacity of the proposed guardian 
and his nearness of kin to the minor, the 
wishes if any Of a deceased parent and 
any existing or previous relationship of 
the proposed guardian with the minor 
had if the minor is old enough to form 
an intelligent preference, the court may 
consider that preference (vide sub-sec- 
tions (2) and (3) of Section 17). The 
statutory provisions contained in Sec. 17 
can be considered in an application 
moved under Section 25 of the said Act. 

10. In the year 1956 Hindu Minority 
and Guardianship Act (Act No. 32 of 
1956) came into force. 
plicable to Hindus, Jains, Sikhs and 
Budhists. During the course of argu- 


This Act is ap- - 
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ments it was said by the parties’ counsel 
that the parties were khars. It means 
that the parties are Hindus. Section 6 
of this Act provides that in the case of 
a boy Or a married girl, the father is 
the natura] guardian of a Hindu minors 
and after the death of the father, the 
mother is the natura] guardian. Section 8 
of this Act placed limitation on the 
powers of the natura] guardian to trans- 
fer immovable property of a minor, 
Section 13 of this Act provided that’ in 
the appointment or declaration of any 
person as guardian Of a Hindu minor by 
court, the welfare of the minor shal] be 
the paramount consideration. 


11. It will be seen from the above 
that the welfare of the minor is the 
paramount consideration. The learned 
counsel] for the opposite. party referred 
to the following observation in princi- 
ples of Hindu Law by Mulla, 14th Edn. 
1974 at page 976. 

‘Tn all matters relating to the custody 
and upbringing of the minor as wel] as 
the administration and management of 
the minor’s property, the primary and 
paramount consideration for the court 
must be the welfare of the minor.” 

12. The parties’ counse] have referred 
to the several precedents. The cases 
cited by the petitioners’ counse] may first 
be referred. to: 

(1) Atchayyg v. Kosaraju Narhari, 
AIR 1929 Mad 81. In this case the 
respondent’s father of a male child aged 
4 years moved an application for the 
custody of his own under Section 25, 
Guardians and Wards Act against the 
maternal grand-father of the child. The 
child’s mother had died about 3 years 
ago. It means that she died when the 
child was aged about one year. The 
child was kept with the materna] grand- 
father because his mother was suffering 
from some disease and it was thought 
advisable that the child should be sepa- 
rated from the mother. The father 
later on requested his father-in-law to 
send back the child to him. But his 
request was not met. On a considera- 
tion of the entire material the Court held 
that the refusa] of the appellant to deli- 
ver back the child to the respondent, 
his natura] guardian, when asked to do 
so by the respondent amounted in effect 
to a removal from his custody and that 
therefore the respondent could claim 
relief under Section 25. 


(2) S. Rama Iyer v. K. V. Nataraja 
Iyer AIR 1948 Mad 294. In this case the 
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‘years against her parents-in-law. 


All, 3 


petitioner moved an application under 
Section 491 Cr. P. C. to have the custody 
of his minor son aged about 13 years. 
Boy’s mother had died when he wag 
aged about 8 years. The petitioner had 
remarried about one year after the death 
of hig first wife. He had 2 children from 
his second wife. The boy was living 
with his materna] grand-parents. It was 
found that during the period the boy 
lived with the respondent, he had com- 
pletely. lost his aptitude for study. Tak- 
ing this fact into consideration along 
with other facts, itwasheld that the de- 
tention of the boy against the wishes of 
the natura] guardian amounted to illegal 
detention and that it was not necessary 
that the father should have sought his 
remedy under the Guardjans and Wards 
Act. 


(3) Gohar Begum v. Suggi Begum, AIR 
1960 SC 93: In this case the appellant 
moved an application under Section 491 
Cr. P. C. for the custody of her minor 
illegitimate daughter aged 6 years who 
was in the custody of the respondent, 
appellant’s mother’s sister. Appellant 
and respondent both were singing girls 
by profession. The appellant had de- 
veloped illicit intimacy with one Trivedi, 
a well to do person. On account of this 
relationship, the daughter was born to 
the appellant, Trivedi gave an under- 
taking to bring up the female child. The 


‘Supreme Court held that the child was 


being illegally detained by the respon- 
dent and that the welfare of the child re- 
quired that she should be given to the 
appellant, The Supreme Court repelled 
the contention that for recovering the 
custody of the child, the appellant should 
be asked to proceed under the Guardians 
and Wards Act. 


(4) Vinayak Goyal v. Prem Prakash 
Goyal, 1981 All WC 457: (1981 All LJ 
752): In this case Smt. Manju Goyal 
moved a petition under Article 226 of 
the Constitution for having the custody 
of her son Vinayak Goyal, aged ees 

e 
notwithstanding the 
Guardians 
under 


Court held that 
remedy provided under the 
and Wards Act, an application 
Article 226 waS maintainable. The 
Court also took into consideration the 
notion of welfare of a minor. On a con- 
sideration of the entire material, . the 
Court held that the detention of minor 
against the wishes of his mother was 
illegal, that she had an _ indefeasible 


4 AIL 
Tight fo fhe custody of the minor, that 
the respondents 1 and 2 did have affec~ 
tion for the minor but on this ground 
alone her demand could not be turned 
down 

13. On the AA side the learned 
counsel for the opposite party mainly 
relied on 3 cases 

(1) Mrs. Annie Besant v, G. Haraya 
niah, AIR 1914 PC 41, In this case the 
respondent brought a suit for the cus- 
tody of his two minor sons, ‘The respon- 
dent wag nof well off. The appellant 
Mrs, Annie Besant was president of 
Theosophical Society. The respondent 
being a member of the said Society was 
well acquainted with her. In the year 
1910 one son of the respondent was aged 
about 15 years ang the other son was 
aged about 12 years, As the financial 
condition of the respondent was not- 
well, the appellant offered to take charge 
of his song and defray the expenses of 
their maintenance and education in Eng- 
land and af the University of Oxford. 
The respondent agreed to her offer. The 
appellant then sent his two sons to 
England for education. In 1912 the rè- 
spondent wanted to have his sons back. 
The appellant refused to comply with 


his demand, The minors did 
not want to return’ to India. 
The Privy Council held that the 


Courts in India had no jurisdiction to 
try the case, that the order of the High 
Court directing the appellant to take the 
Song back to India could not be legally 
carried out without the consent of the 
minors, The Privy Council observed: 

‘There is No difference in this respect 
between English and Hindu Law. Ag in 
this country, so among the Hindus, the 
father is the natura] guardian of his 
children during their minorities, but this 
guardianship is in the nature of a sacred 
trust, and he cannot therefore during his 
life time substitute another person to be 
guardian in his place. He may, jt is 
true, in the exercise of hig discretion as 


guardian, entrust the custody and educa-. 


tion of his children to another, but the 
authority he thus confers is essentially a 
revocable authority, and if the welfare of 
his children requires it, he can, notwith- 
standing any contract to the contrary, 
take such custody and education once 
more into his own hands. If, however, 
the authority has been acted. upon in 
such a way as in the opinion of the 
court exercising the jurisdiction of the 
Crown over infants, :to. create associations 
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Or give rise to expectations . ‘on the part 
of the infants which it would be un- 
desirable in their interests to dis- 
turb or disappoint, such Court will inter- 
fere to prevent its revocation.” 
The Privy. Council further observed:—- 

“It was not, and indeed could not be 
disputed. that. the plaintiff remained the 
guardian of hig children notwithstanding 
that he had affected to substitute the de- 
fendant as guardian in hig place, -> The 
rea] question was whether he was still 
entitled to exercise the functions of 
guardian and resume the custody of his 
song and alter the scheme which had 
been formulated for their education. 
Again it was not and could not be dis~ 
puted that the letter of the 6th March, 
1910 was in the nature of a revocable 
authority. The question was whether in 
the events which had happened the 
plaintiff was at liberty to revoke it. 
Both questions fel] to be determined 
having regard to the interests and wel- 
fare of the infants bearing in mind, of 
course, their parentage and religion, and 
could only be decided by a Court exer- 
cising the jurisdiction of the Crown over 
infants and in their presence. The Dis- 
trict Court in which the suit was institu- 
ted had no jurisdiction over the in- 
TANS: -Geicccipedouwes n 

(2) G. P. Ponniah, Asari v. Suppiah 
Asari, AIR 1935 Mad 363. In this case 
the petitioners were father and brother 


Of. a minor gir] aged 9 years and the 
respondents were her materna] uncles. 
The girl’s mother died when she was 


about One year old. Taking into con- 
sideration the entire facts it was held 
that the father’ s right to the custody of 
the minor, a prima facie right, could be 
negatived by the circumstances showing 
either past indifference and neglect or 
tacit consent in the infant being brought 
up by other relatives. [It was further 
held that if the application for the cus- 
tody of minor was not bona fide, it can- 
not be allowed. Similar view was taken 
in the case of Muthuswamj Chettiar v, 
K. M. Chinna Muthuswamj Moopannar, 
AIR 1935 Mad 195. , 


' (3) Samuel Stephen Richard v, Stella 
Richard (AIR 1955 Mad 451) In this 
case parties were husband and wife. 
They had an infant daughter, Relations 
between the parties became strained. 
The wife (respondent) left her husband 
and took away her minor daughter. Then 
she filed a petition under Section 488 
Cr, P. C, claiming maintenance for her- 


¢ 
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self as well as for her minor daughter, 
The question of custody of- the minor 
arose. It was held that the welfare of 
the minor was the paramount consid- 
eration, It was held. that in the circum- 
stances of the case it was not for the 
welfare of the minor to transfer her cus- 
tody to her father, The relevant ob- 
servation reads ag follows (at p. 455):— 
. “Therefore, al] these considerations are 
against transferring the custody of the 
minor to the father and I have already 
pointed out how the interests of the 
minor are paramount and the. fact , that 
the father ig the natura] guardian would 
not ‘ipso facto’ entitle him to custody. 
In fact. there ig often much confusion in 
regard to clause (b) of Section .19 of the 
Act. ... .., But all that -Cl. (b) means is 
that the court cannot appoint a- father 
as guardian under the. Guardians 
and .Wards Act He is . the 
natural lawful „guardian of his own 
minor children. But if the father makes 
an application for guardianship for the 
purpose of obtaining the custody of the 
child from another, the application will 
be treated ag one under Section 25 of the 
Act, The remedy for the father to ob- 
tain the custody of the children ig an 
application under Section 25. of the Act 
and when the father makes an applica- 
tion under Sec. 25 the welfare of the 
minor ig the paramount aaa for 
deciding the custody.... 5+” 


In this case the Court auton! the 
girl and she stated that she wanteq to 
live with her mother only and not with 
her father, It was also held that -the 
application under Section 25 by ‘the 
father was a mala fide one and asacoun- 
terblast to the petition under Sec. 488 
Cr. P. C and ag such deserved no en- 


couragement, 


14. The learned counsel for the op- 
posite party urged that all the 


red to the following cases :— 


(1) Lalta Prasad v. Ganga Sahai, AIR. 


1973 Rai 93, : a 

(2) V. Ve Narasaiah vw Chintalapati 
Peddi Raju, AIR 1971 Andh Pra 134. 

(3) Suni! Kumar Chowdhary v. Smf 
Satiran; Chowdhary, AIR 1969 Cal 573.- 

(4) Rattan Amo] Singh v. Smt, Kamal- 
‘fit Kaur, AIR 1961 Punj 51, 

(5) Baj Tara’v. Mohan Lal Lallubhai, 
AIR 1922 Bom 405. . 

15. The learned counsel for the op 


‘pesite party lastly referred: to the case 


Sunitg Vi 


High ` 
Courts had taken similar view and refers 


fer affidavity states that fha 
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of Mt. Haidri Begum v. Jawwad Ali Shah 
ATR 1934 All 722 (2). In this case Mt 
Haidri Begum filed an application unde! 
clause 12 letters: patent against her hus 
band Jawwad Ali Shah for her appoint 
ment as guardian of her minor son age 
about 5-:years and for his custody. A 
question was raised that she should have 
applied under the Guardiang and Ward: 
Act. The Court observed — 

"We do not wish to lay down as £ 
genera] rule that this Court in al] case: 
take. action .under. Cl. 12, although. the 
applicant .:has. an alternative remedy 
under the Guardians and Wards Act by 
an application to the District Judge 
There may be cases in which complica- 
ted questions of fact. have to be ascer- 
tained and such cases might be more 
sultably dealt. with in the Court of the 
District Judge where witnesses could be 
examined and cross-examined, In the 
present case, however, it doeg not ap 
pear that there was any importan! 
matters of fact which have to be ascer- 
tained and we therefore see no reasor 
why we should not decide the applica- 
tion upon the materials before us,” 
The counsel for the opposite party refer- 
red to the above observation and urgec 
that the opposite party should be allow 
ed to lead evidence, On a consideratior 
of the entire factg the Court appointec 


‘Mt, Haidri Begum guardian of the per- 


son of the Minor until he attained the 
age Of ¥ years, It will be noticed tha! 
this order was passed despite the fac! 
that the respondent was in a good finan- 


Cla] position and applicant Haidri Be 


gum had small financia] resources, 
16. So far as the principles applica- 
ble to a case like the present one, there 


is practically no difference in the view: 


expressed in the cases cited by the peti- 
tioners’ cocnsel and the cases cited by 
the opposite: parties’ counsel, The mair 
consideraton is the welfare of the 
minors, It is, therefore, necessary tc 
examine the entire facts which appea 
from the affidavits of the parties, 

ft) Kashi Prasad is aged ~28 years 
There is no allegation on behalf of the 
opposite party thai he suffers from any 
disease, Therefore. Kashi Prasad ap 
pears to enjoy good health, Smt, Shyan 
Kali, opposite party has given her age 
as 50 years in her affidavits. Copy a! 
application onder Sec 125 Cr, P, C 
given by the opposite party in the name: 
of the minors (annexurg 1 to the coum 
opposite 
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party is old, that she is unable to walk 
and put in labour. This indicates that 
she is older than 50 years and she is in- 
capable of walking. In these circum- 
stances it wil] not be incorrect to say 
that she is almost a wreck. 


(2) Kashi Prasad is in the services of 
the railway as a,trolley man. He gets 
Rs. 450/-. p.m. as pay (vide annexure 1 
to the counter-affidavit). According to 
Kashi Prasad, Smt. Shyam Kali earns 
Rs. 60/- p. m. only. According to an- 
nexure 2 of the counter-affidavit (state- 
ment of Sunil/Sushi] in proceedings 
under Section 125 Cr. P. C.) the oppo- 
site party earns about Rs. 70/- p.m. by 
cleaning utensils. This amount is obvi- 
ously just sufficient for the maintenance 
of the opposite party. The opposite party 
has, therefore, no means to maintain the 


minors. Kashi Prasad has certainly 
means to maintain the minors. 
(3) It is undisputed that since the 


minors are living with the opposite party 
with the consent of Kashi Prasad, the 
latter has been paying money to the op- 
posite party for their maintenance. Kashi 
Prasad has deposed that he has in all 
paid about Rs. 12,000/- to her. This fact 
has not been specifically denied by the 
opposite party. It means not onjy that 
Kashi Prasad has been maintaining the 
minors, but it also means that the minors 
are living with the opposite party with 
his consent, 

(4) In para 4 of the counter-affidavil, 
the opposite party hag deposed that Kashi 
Prasad always ill-treated his wife Smt. 
Tara Devi, mother of the minors and 
therefore she mostly used to live with 
her at Allahabad with her children. 
Kashi Prasad has denied this allegation. 
The allegation of the opposite party does 
not inspire confidence. It will firstly be 
seen that undisputedly Smt. Tara Devi 


died in the year 1974 at Aligarh where. 
Kashi Prasad wag posted. Secondly if 


Smt. Tara Devi was living away from 
Kashi Prasad because of his ill-treat- 
ment, it is obvious that Kashi Prasad 
would not have paid any money for her 
maintenance and the maintenance of her 
children. There is no indication in the 
counter-affidavit of the opposite party as 
to how she was able to maintain her- 
self and her 3 children, one of whom 
died at the age of 4 years at Allahabad. 
Moreover even after the death of Smt. 
Tara Devi, Kashi Prasad would not have 
quietly paid money for the maintenance 
of the minors. These broad facts clearly 
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go to show that the opposite party has 
wrongly alleged that Kashi Prasad used 
to ill-treat his wife and on that accouni 


she used to live with the opposite party 
along with her children. 


(5) In para 4 of the counter-affidavit 
Smt. Shyam Kali has deposed that the 
two minorg were studying at Allahabad, 
that Sushil stayed with Kashi Prasad for 
2 years and studied in classes 3 and 4, 
that Sunitg went to her father for a few 
months along with her mother, that she- 
wanted to send the minors to Kashi Pra- 
sad but the latter was never prepared to 
keep them and that whenever the 
minors were sent to Kashi Prasad, they 
were ill-treated and badly beaten. Kashi 
Prasad has denied these allegations. It 


“will be noticed that the allegation that 


whenever the children were sent to their 
father they were ill-treated and badly 
beaten is wholly vague. The opposite 
party has not stated in which month and 
year the children were sent to Kashi » 
Prasad and he beat badly. It wil] next 
be noticed that if really Kashi Prasad 
did not like his minor children and al- 
lowed them to continue with the oppo- 
Site party he would not have cared to 
maintain them. He would not have paid 
a single penny for their maintenance 
quietly. In this situation there should 
have been proceedings for the recovery 
of maintenance soon after the death of 
Smt. Tara Devi. In para 4 of the affidavit 
given jn support of the application for 
evidence, the opposite party exaggerated 
her version. She stateq that Kashi Pra- 
sad remarried long back that Sushi] was 
sent by her to his father who lived for 
sometime only, that the second wife 


treated the boy badly, that Kashi Prasad 


mostly used to remain on duty out of 
Kanpur and that whenever he came to 
Kanpur, he too under the influence of 
his second wife and drink used to beat 
him mercilessly. Apart from the fact 
that the allegations contained in this 
paragraph are vague, it is evident that 
the allegations are highly exaggerated. 
It is wrong that Kashi Prasad remarried 
long back. According to para 5 of the 
counter-affidavit, he had remarried about 
2 years back. According to Kashi Prasad - 
he remarried in October, 1980 i e. about 
9 or 10 months before the moving of the 
habeas corpus petition. In the counter 
affidavit the opposite party hag nowhere 
alleged that Kashi Prasad used to take 
liquor. Moreover, it is undisputed that 
Kashj Prasad has been defraying all the 
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expenses of the minors who are living 
with the opposite party. Taking all these 
facts together, it is evident that the op- 
posite party has wrongly alleged that 
Kashi Prasad jill-treateqd or badly as- 
saulteqd his minor children, the petition- 
ers. 


(6) In para 7 of the affidavit given by 
the opposite party in support of the ap- 
plication to lead evidence, it was stated 
that the second wife of Kashj Prasad is 
quite young and that she wil] bear her 
own children. The opposite party’s coun- 
se] urged that in these circumstances 
minor petitioners wil] not get sufficient 
care and affection from their step mother 
as well ag father. This contention is not 
necessarily correct. So far the minors 


have not lived with their step mother. - 


Km. Sunita is aged about 14 years. The 
second wife of Kashi Prasad is quite 
young. Therefore, Sunita can easily give 
company to her step mother and vice 
versa. The step mother so far has no 
issue of her own. Instances have been 
noticed where stepmothers, particularly 
stepmothers of young age, have shower- 
ed sufficient affection and taken enough 
care of the minor children of her husband 
from the first wife. The apprehension/ 
contention of the counsel for the opposite 
party seems without any basis and mis- 
conceived, 


(7) Smt. Shyam Kali is issueless, No 
male member lives with her. Sunita is 
aged about 14 years. She is going to be 
major shortly, Smt. Shyam Kali because 
of her old age and infirmity cannot keep 
a close. supervision upon her. She can- 
Not also properly take care of Sushil 
On the other side both the minor children 
can very well be looked after.by Kashi 
‘Prasad and. his second wife. 

(8) The educational facilities af Kan- 
pur are ag good as they are at Allahabad. 


(9) The opposite party no doubt filed 
an application under S. 125 Cr. P, C. for 
the maintenance of .the minors in Dec, 
1980. The present habeas corpus petition 
was filed in Aug., 1981. It can of course 
be said that this petition has been filed 
as a counterblast. Kashi Prasad alleged 
that he asked the opposite party to send 
the children with him. The opposite 
party promised to seng them in the 
month of July after the School were 
closed. He went to the place of the op- 
posite party in June, 1981, that he paid 
Rs. 200/~ to the opposite party and re- 
- Minded her to come to Kanpur along 


Sunita v. Shyam Kali 


All. ' 


with the minors sọ that they be admittec 
in the schools in time. At that time the 
opposite party behaved badly with him 
(vide paras 8, 9, 10 and 11 of the affida- 
vit given in support of the application). 
In her counter-affidavit, the opposite 
party has simply made a vague denial 
of these allegations. As an applicatior 
under Section 125 had been moved 
claiming Rè. 250/-, p. m. as maintenance 
allowance for the minor, it is but natural 
to expect that Kashi Prasad who gets 
Rs. 450/- p. m. would have thought of 
bringing the children. In view of these 
circumstances there appears force in the 
allegations of Kashj Prasad. 

According to the opposite party, the 
two minors are aged 14 and 12 years, 


' Their mother died in 1974 ie. 7 years 


ago. At that time Sunita was aged about 
ş and Sushi] about 5. The positive case 
of Kashi Prasad is that after the death 
of his wife Smt. Tara Devi, he kept 
Sunita with the opposite party after hav- 
ing kept her for sometime with his bro- 
ther, that he kept Sushil for sometime 
with him and thereafter he kept him alsa 
with the opposite party. He married ano- 
ther woman about 6 years after the death 
of hig first wife. In these circumstances 
it ig obvious that he thought it proper ta 
keep the minorg with the opposite party 
who was issuelesg and alone. During the 
arguments the learned counsel for the 
opposite party showed two papers, one 
of them indicated that Sunita passed 
class 1-A in May, 1973 from Nagar Palika 
Primary Girls School, Allahabad. The 
other document showed that in October, 
1978 Sushil plucked in the First quarter- 
ly examination of class IV of Shishu 
Shiksha Sadan, Kanpur. The second 
document clearly shows that Sushi] was 
Kiven to the custody of the opposite party 
towards the eng of 1978 or beginning of 
1979 i.e about 4 or 5 years after. the 
death of Smt. Tara. The first document 
No doubt shows that Sunita was living 
with the opposite party from the life 
time of Smt Tara. It is, however, un- 
disputed that Kashi Prasad has always 
defrayed the expenseg of these minors, 

Taking info consideration the facts 
stated in this paragraph ag well as those 
stated in the preceding paragraph, simply 
because that the habeas corpus petition 
was filed affer the application under 
Section 125 Cr. P. G it cannot be said 
that this is a mala fide application. 

(10) Kashj Prasad ig undoubtedly the 
natural guadian of the minors, He has 
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‘throughout been maintaining them, The 
opposite party ordinarily has no right to 
keep the children with her. She has no 
meang to maintain them, She has be- 
come too old to look after them. In these 
circumstances if Kashi Prasad desires fo 
have the minors, there ig no reason not 
to accept his desire, It is apparent that 
despite the wish of Kashi Prasad, the 

opposite: party is not sending them back, 
“Therefore, it can easily be said that the 


‘and as such this petition for habeas cor- 
pus is maintainable. , l 

17. It will be noticed ‘that the op- 
posite party hag stated in her counter 
affidavit thaf she has no objection in 
handing over the minors to Kashi Prasad 
rovided the minors are willing to go. to 








d urged that because. the minors wera 
living with the opposite party, they 
would state that they would prefer to 
live with the opposite party. Buf on this 
account the right of Kashi Prasad in the 
tota] circumstances of the case to have 
the custody of the minors cannot be 
denied. He referred to the following ob- 
servation in the case of S. Rama Iyer vs 
XK. V. Nataraja Iyer, AIR 1948 Mad 294:— 

“Undoubtedly the minor - after his 
short stay with his grand-father, has ex- 
‘pressed a preference to remain there and 
his unwillingness to go back: to his father, 
‘But that we cannot say is an intelligent 

reference because the boy is under 14 
years and as it has been repeatedly held, 
a child of that fender age cannot be said 
to ba ale fo form an intelligent prefer- 
ence particularly in a matter relating to 
his custody as against the wishes of his 
natural parents,” 

In ‘my-opinion there is andene force 
in the contention of the petitioners 
counsel, . 

18. With regard fo ‘the “application for 
ascertaining the wishes of the minors and 
for allowing the opposite party to lead 
evidence, it has to he pointed out that 
the arguments inthe case. commenced on 
23-9-1981. Tha petitioners’ counse] finish~ 
ed his arguments on tha? date ‘and a part 
of the arguments of the counse] for the 
opposite party was also heard, The: argu- 
ments of the -opposite party’s ~ counsel 
were continued on - 24-9-1981, On that 
date the opposite party’s counse] moved 
the application, Thereafter -the-. argu- 
ments of the opposite - party’s counsel 
were heard. The arguments of. the op- 
posite party’s counse} continued orn 28-9- 


Dist, Judge, Fatehpur 


him, The learned counsel for Kashi Pra~ not well to do woman, 


“of the- 


A-L Ry 
198%, Then reply of the petitioners’ 
counsel was heard. After having heard 
the parties’ counsel af length, it. was fel? 
that the opposite party has come up with 
wrong allegations ang that as the minors 


.wera living with her for quite sometime, 


the minors would prefer to live with 
the opposite party, But their preference 
in the entire circumstances of the casa 
would not be sufficient to refuse relief to 


‘Sheir father. 
opposite party is illegally detaining them ~ 


18. Taking info consideration the en- 
fire facts and circumstances discussed 
above, I am of the ‘opinion that it is in 
the inferests/welfare of the minors that 
they should be handeq over to ‘their 


father Kashi Prasad and they should not 


any longer be left with the opposite 
party who is an old, illiterate, infirm and 
In view of this 
for ‘additional 


conclusion application 


evidence and for examining . the peti- 
_tioners, cannot be allowed, 


On the other 
hand the habeas corpus petition deserves 
fo be allowed, 


20. The habeas corpus petition ts, 


‘Therefore, allowed and Smt, Shyam Kali, 
oppopsite party is directed to hand over 


the minors Km. Sunita and Sushi] forth- 
with to their father Kashi Prasad. . 


Petition allowed, 
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Mahabir, Petitioner vy, 4th Additionat 


District Judge, Fatehpur and others, Re- 


spondents, 
Civil Mise, Writ Petn, No, 10073 of 


"1980, D/- 10-9-1981, 


Limitation Act (36 of 1963), | See: 12 


‘=« Land ceiling ‘proceedings’ — Appeal 


against order — Certified copy ready 


‘for delivery — Failure by State Gov- 
ernment to take. 
tion of second copy of order by depart- 


delivery — Prepara- 


ment under instructions of State . Gov» 
ernment — Filing of cross-appeal on 


‘basis of. second ° copy by State Govern- 
ment -— Limitation —~. Computation 


of — Time up to. the date . when first 


Copy was ready could. alone be exclud- 


ed, ' (Paras 5, 6) 
€, B, ‘Singh, for Petitioner, 
ORDER:— This petition. arises out 

proceedings “under the U, 'P, 

Imposition of Ceiling ' on “Land Holdings 


OV/IY/ES56/s2VNP/SNY - 


1982 


. 2, The facts, in brief, are these, The 
petitioner was treated as the tenure hol- 
der and the notice under S. 10 (2) was 
issued to him. He filed objections and 
they were. decided by the Prescribed 
Authority :by -his order- dated 30-4-1979. 
‘Thereafter, an appeal wag filed by the 
‘petitioner tenure holder, It seems that 
the cross-appeal] was filed by. the State 
on 18th August, 1980. The petitioner 
moved an application in the State’s ap- 
peal claiming that the same was time- 
barred and that 
be dismissed, This application was re~ 
flected by the appellate court -by its 
order dated 6-10-1980, a certified copy 
whereof is Annexure 4 on the record, 

3.. Feeling aggrieved, the petitioner 
has now: come up-to this Court in the 
instant writ petition and in support 
thereof, I have heard Sri C. B. Singh, 
learned . counsel for the petitioner, In 
opposition, the learned Standing Counsel 
bag made his submissions, 

4. It hag seemed to me that the im- 
pugned: order cannot ‘be allowed to re- 
main as an effective order inasmuch as 
it contains findings, which are errone- 
ous in Jaw, It should be seen that from 
the evidence On the record it is clear 
that the certified copy was ready on 
22-5-1979: What happened to the said 


copy is a matter of controversy be . 


tween the parties, The petitioner led 
evidence to show that the copy was re- 
ceived by the Ceiling Officer, Fatehpur, 
on 13-6-1979, The witness concerned, 
Sri Govind Prasad Srivastava, made the 
statement in the witness-box on the 
basis. of the copy-register maintained ‘in 
the official course, The appellate court 
found fault with the said statement on 
the ground that the witness had not 
himself prepared the register, It should 
be seen that it was a public record and, 
therefore, there wag no necessity that 
it should have been formally proved; 
The learned lower appellate court ob- 
served: - “If some clerk,’ who received 
the copy did not forward ;to'ithe’ Ceiling 
Officer then the interest of: the. State 
will nof be allowed to suffer. adversely. 
From .the fact that another copy was 
goñi prepared in the month of August, 
1980 by In charge, Ceiling, shows thai 
the first copy did not reach tha proper 
place,” . 

-§ In my opinion, tha aforesaid 
statement cannot be treated as laying 
down good law, It is obvious that the 
Stata cannot hava a higher righ} under 
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the law of limitation than the subjects 


of the land. It is only the time re- 
quisite: for obtaining the certified copy 


‘which can be excluded, under Sec. 12 


of the Limitation Act, From the mates 
rial on’ the-record; it is obvious that the 
State claimed a differential’ right by 
directing the copying department to 
prepare a second copy for its benefit.” I 
do not think that the State can be -al- 
lowed to: exercise such a privilege. As 
Ft have stated above, it has comè in the 
evidence that the first copy was ready 
On 22-5-1979. It should further be seen 
that while excluding the period under 
section 12 of the Limitation Act, what 
is material is not the date of delivery 
of the copy to the applicant but the 
date when the copy is ready, When in 
the facts of the instant case, there was 
complete Jack of diligence in getting the 
delivery of the copy, the State could 
not be allowed to get advantage of 
such Jack of diligence, 

6. Accordingly, I allow this petition 
and quash the order of the appellate 
court (Annexure 4), The appeal. shall 
be held to be time-barred and dismiss- 
ed on the said ground, There will be 
no order as to costs, 


Petition allowed. 
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Kaiser Parvez and ete, Appellants v, 
Abdul Majid and others, Respondents, 

Second Appeals Nos, 855, 858 of 1972, 
D/- 25-8-1981," 

(A) Muslim Law — Guardianship of 
property ~. Alienation — Minor pos- 
sessing more than one property — In- 
come not sufficient to maintain bim — 
Legal guardian is not incompetent to 
alienate any of properties. (Guardians 
and Wards Act (1880), S. 29). 


If the minor possesses even a single 
item of property, which is sufficient for 
hig maintenance, the. legal ‘guardian 
would not be authorised tg transfer the 
same, On the other hand, if.a minor 
possesses small items of a number of 
properties, the total income of which is 
wholly inadequate to meef hiş expen- 
ses, any one item of ithe property 


"Against Judgment end decree of A, P. 
Srivastava, Civil and Sessions Bes 
Gyanpur, D/+ 10-12-1971. 


WY/KY/E555/B1/PGS/SNV. Be wi 


10 All. 


sale proceeds of which is sufficient for 
his maintenance can be legitimately 
transferred by the legal guardian and 
such transfer would be binding on him. 
(Para 14) 

(B) Civil P. C. (5 of 1908), Ss. 100, 
101 — Second appeal — Finding of fact 
-~ Findings that income earned from 
business of natural guardian was neces- 
sary to maintain minor sons and that 
guardian invested sale proceeds of pro- 
perty of minorg in his busmess -— 
These are findings of fact which cannot 
be called in the question by High Court 


in second appeal, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 64 10 


ATR 1940 All. 74: 1939 All LJ 1023 1l 
AIR 1936 All 837: 1936 All LJ 1099 


(FB) 10 
ATR 1932 PC 76 : 59 Ja App 92: 1932 
All LJ 199 10 
AIR 1918 PC 11:45 Tna App 73:16 
All LJ 800 10 


Kamni Mohan: for Appellants: A. S. 
Srivastava and Shitla. Prasad, for Re- 
spondents, 

JUDGMENT :— These are two con- 
nected Second Appeals which are direct- 
' ed against the judgment and decree of 
the Civil and Sessions Judge, Gyanpur, 
passed in Civil Appeal No, 10 of 1968 
and Civil Appeal No. 11 of .1968. 

2. It is not in controversy that As- 
lam Parvez and Kaiser Parvez, one of 
whom is appellant in Second Appeal 


No. 855 of 1972 and. ‘the other 
is in the Second Appeal No, 858 
of 1972. are real] brothers, The 


name of their father was Mohammad 
Yasin, The suits had been filed by both 
the plaintiffs-appellants under the 
guardianship of their mother Smt. 
Roohunnisa, Abdul Razzaq was the 
grandfather of the plaintiffs-appellants. 
He gifted the properties in dispute in 
favour of the two appellants, Moham- 
mad Yasin, acting as natural guardian 
of the minor plaintiffs, executed two 
sale deeds in: favour of the defendants- 
respondents, Each of the sale deed was 
executed on January 29, 1964. 

3. The case of the plaintiffs-appel- 
lants was that Mohammad Yasin suf- 
fered from some abdominal] ailment and 
he was hospitalised on January 8, 1964. 
A major operation was performed on 
Mohammad Yasin in connection with 
his ailment and he was discharged from 
the hospital on January 27, 1964. He 
was very weak and the defendants- 
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respondents cajoled him by means of 
blandishments to execute the sale deeds 
of the plaintiffs’ property, It was also 
stated that Mohammad Yasin was also 
unconscious at the time of the ex- 
ecution of the sale deeds and it 
was only after some time that he 
came to know that he had been 
made to execute the sale deed, It was 
further stated that the Sub-Registrar of 
Bhadohi was in collusion with the de- 
fendants-respondents and acled as 


‘their too] in registering the documents. 


It was pleaded that the  plaintiffs-ap- 
pellants were Bhumidhars of the land 
by the two sale deeds’ and 
their father and natural: guardian had 
no right to transfer their Bhumidhari 
rights in the jand jn favour of the de- 
fendants-respondents without obtaining 
the sanction of the court. Mohammad 
Yasin, father of the plaintiffs-appellants, 
was also impleaded as a defendant in 
the two suits, | 

å. In his written statement, Moham- 
mad Yasin supported the case of the pla- 
intiffs-appellants. On the other hand 
the contesting defendants-respondents 
filed a joint written statement in the 
two suits, They traversed the allega- 
tiong made- by the plaintiffs in the suit 
and raised g number of pleas in their 
defence, 

5. The trial court framed a number 
of issues On the pleadings of the parties. 
It decided all the material issues against 
the plaintiffs-appellants and in consequ- 
ence dismissed their suit, The first court 
of appeal affirmed the findings recorded 
by the trial court- and refused to grant 
any relief to the  plaintiffs-appellants, - 
It is, in these circumstances, that the 
plaintiffs-appellants have approached this 
court by filing two separate second ap- 


- peals. 


6. Suffice it to say that the two 
courts below have decided against the 
plaintiffs-appellants on the questions of 
fraud and undue influence. They have 
also held that there was no evidence 
worth the name on the record to sustain 
the allegation that there was any col- 
Tusion between the contesting defen- 
dants-respondents and the Sub-Registrar, 
Bhadohi. They have also found it as a 
fact that Mohammad Yasin was hospita- 
lised on January, 8, 1964 and was dis- 
charged from there on January 27, 1964, 
They have held that he executed the 
gale-deeds in favour of the contesting 
defendants-respondents after understand- 
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ing the nature of the transaction. It 
has further been held that Mohammad 
Yasin being the natural guardian of his 
sons, who are the appellants before this 
; court, was fully competent to execute 
a sale deed of the property belonging 
to the appellants and it was not neces- 
sary for him to obtain any permission 
from ithe Court. As a result of the 
above findings, the two courts below 
have come to the conclusion that the 
Sale deed executed by Mohammad Yasin 
as guardian of  plaintiffs-appellants in 
favour of contesting defendants-respon- 
dents on ‘January 29, 1964 was legal 
and binding and could not be called in 
question, 


7 Learned counse] appearing for the 
appellants in the connected appeals has 
strongly contended that Mohammed 
Yasin had no unrestricted power ‘o-alie- 
nate immovable properties of minor 
plaintiffs-appellants, He could dispose 
of the said property only in certain 
circumstances recognised under the 
Mohammedan Law. In that connection, 
he invited my ‘attention to paragraph 362 
of Mulla’s Mohammedan Law, 15th Edi- 
tion and certain other authorities to 
which I shall presently refer, However. 
before dealing with the submission of 
the learned counsel, it is appropriate to 
refer to certain 
Mohammedan Law relating to guardian- 
ship which have a bearing on the dis- 
cussion which shall presently follow, 


8. Mohammedan Law makes a dis- 
tinction between guardians of persons 
and guardians of property, In the 
instant case we are not concern- 
ed with the guardianship of persons 
and have to focus our attention 
only to the law relating to guardian- 
ship of property. Anglo-Mohammadan 
Law recognises two principal kinds of 
guardianship. In the first category falls 
the natural guardian and they include . 
(1} father (2) the executor appointed by 
the father’s will (3) the father’s father 
and (4) the executor appointed by the 
Will of the father’s father. The right of 
legal guardianship accrues in accordance 
with the order of precedence given 
above, Another thing to be noted in 
this connection is that the lega] guar- 
dians mentioned at items 2 and 4 above 
can only be appointed in respect . of 
what is known as ‘Yatime Saghir’ (or- 
phaned minor), The rights of a guar- 
dian appointed by a court to alienate 
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the property belonging. to a minor are 
governed by the provisions of Guardians 
and Wards Act. In so far as the right 
of a legal guardian to alienate the pro- 
perty the Law is stated by Mulla in 
paragraph 362 of his book on Mohamma- 
dan Law, 15th Edition, in the following 
words : 

“362, Alienation of immovable . pro- 
perty by lega] guardian — A legal guar- 
dian of the property of a minor has no 


` power to sell the immovable property 


of the minor except in the following 
cases, namely; (1) Where he can ob- 
tain double its value; (2) Where the 
minor has no other property and the 
Sale is necessary for his maintenance; 
(3) Where there are debts of the deceas- 
ed, and no other means of paying 
them; (4) Where there are legacies to be 


paid, and no other means of paying 
them; (5) Where the expenses exceed 
the income of the property: (6) Where 


the property is falling into decay: and 
(7) When the property has been usurped 
and the guardian has reason io feel 
that there is no chance of fair restitu- 


‘ tion,” 


9, Incidently it may also be pointed 
Out that another category of guardians 
have also come to be recognised under 
Anglo-Mohammadan Law and they are 
euphemistically called as de facto guar- 
dians, A de facto guardian is a person 
who is not a legal guardian nor a guar- 
dian appointed by the court but has 
placed himself voluntarily in charge of 
the person and property of the minor, ` 

10. Learned counsel for the appel- 
lants referred to the cases of Imambandi 
v, Mutsaddi, (1918) 45 Ind App 73: 
(ATR 1918 PC 11), Mahommed Ejaz Hus- 
Sain v, Mohommed Iftikhar Hussain, 
(1932) 59 Ind App 92: (AIR 1932 PC 
76), Mt. Anto v. Mt, Reoti Kuer, AIR 
1936 All 837 (FB) and Mrs. Eishu Chu- 
gani v, Rang Lal Agarwala, AIR 1973 
Cal 64 in support of his ‘contention, All 
these cases are, however, distinguishable. 
All that has been held in the said cases 
ig that a de facto guardian had no right 
to alienate the immovable property of a 
minor or to refer a dispute on behalf 
of the minors to arbitration. 

11. Finally the learned counsel has 
referred to the case of -Asafuddula Beg 
v Ram Ratan, ATR 1940 All 74, In 
this case, Thom, C. J, stated law in the 
following words:— 

“The Jegal guardian of a Mohammedan 
minor is not entitled to alienate the pro- 
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perty of the minor except in certain 
cases, The property may be alienated 
by the guardian where the minor has 
no other property and the sale is neces- 
Sary for his maintenance,” 

12. In that case the sale ded itself 
recited that the sale was being effected 
for the purposes of providing education 
to the minor, In spite of making the 
Said Observation, the Chief Justice did 
not accept the contention advanced on 
behalf of the appellants of that case on 
the ground that the case relating to the 
minority of the person concerned ` had 
not been taken in the written statement 
filed on his behalf, 

13. The result of the foregoing dis- 
cussion is that we are left only -with 
the authority of Mulle’s Mohammedan 
Law, The case has to be viewed in the 
light of the second condition contained 
in paragraph 362 quoted above, Learn- 
ed counsel urged that the minors had 
other agricultura] property and as such 
Mohammad Yasin was incompetent to 
execute the sale deed in accordance with 
the second condition of paragraph 362 
-from Mulla’s Mohammedan Law. Car- 
ried to its logica] conclusion, the argu- 
ment urged on behalf of the appellants, 
appears to be that if a minor possesses 
more than one property, his legal guar- 


dian is incompetent to alienate any of | 


the properties possessed by the minor, 
It is true that Exts. 5, 6, 7 and 8 go to 
show that the minors did possess some 
agricultural property besides the pro- 
pérty alienated by Mohammad Yasin as 
their legal guardian. However, the con- 
- tention of the learned counse] for the 
appellants in the form stated by him 
cannot be accepted, The interpretation 
placed by him on the second condition 
enumerated in paragraph 362 of the 
Mohammedan Law is patently erroneous, 


14. On a proper reading of the 
second condition, the emphasis is on the 
maintenance of the minor, If the minor 
possesses even a single item of property, 
which is sufficient for his maintenancé, 
the lega] guardian would not be autho- 
rised to transfer the same in accordance 
with the said condition on the other 
hand if a minor possesses smal] items 
of a number of properties, the  iotal 
income of which js wholly inade~ 
quate to meet his expenses, any one 
item of the property sale proceeds 
of which are sufficient for his main- 
tenance can be legitimately transferred 
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by the Jegal guardian and such transfer 
would be binding on him, 

15. The last court of facts has found 
that Mohammad Yasin was carrying on 
cloth business which had stopped on ac- 
count of his illness,. He restarted the 
Said business after alienating the pro+ 
perty of his minor sons who are ap- 
pellants before thig court, Mohammad 
Yasin himself entered the witness box 
and stated that stock worth about 
Rs, 12,000/- was present at the shop at 
the time of his discharge from the hos- 
pital. His statement has been dis- 
believed by the first court of appeal. 
The court of appeal has, therefore, come 
to the conclusion tha the income earn- 
ed from the business of the cloth shop 
Was necessary to maintain the minors 
and that the sale proceeds of the pro- 
perty of the minors were invested in 
the said business. The findings record- 
ed by the court of appeal on this point 
are findings of fact which cannot be 
called in question, I, therefore, find no 
merit in the two second appeals, 

16. The result is that the second ap- 
peals are hereby dismissed with costs, 

Appeals dismissed, 
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Jai Shankar Pd., Appellant v, Jagdish 
Upadhaya and others, Respondents, 
Second Appeal No. 709 of 1969, DJ- 
15-9-1981.* . 
Civil] P. C. (5 of 1908), O. 41, R. 4 and 
0. 22, R. 2 — Appeal by one of the 
plaintiffs against. decree proceeding on 
ground common to all plaintiffs —- Death 
of co-plaintiff, impleaded as respondent 
=- Deceased, only a pro forma respon- 
dent.— Appeal does not abate. 


Where the decree of the trial Court 
proceeded on g ground common to all 
the plaintiffs and, thus, it was a case to 
which O. 41, R. 4 was applicable, it 
would not be necessary for the appel- 
lant who alone had appealed from the 
decree of the trial} Court dismissing. the 
suit, to implead the heirs and legal re- 
presentatives of the plaintiff-respondent 
on his death, who wag not a necessary 
party to the appeal] but .had been im~ 
pleaded merely as a pro forma respon- 


*Against judgment and decree of Om 
Prakash, ‘Civil J., Ballia, D/- 2-11-1968, 
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dent, Therefore. the appeal would not 
abate when the legal representatives 
were not brought on record within pre- 
scribed time limit on the death of such 
respondent, The appeal could be heard as 
a whole at the instance of the appellant 
and the appellate cour; in exercise of its 
power under O, 41, R.4. even reverse or 
vary the trial court’s decree in its en- 
lirety notwithstanding that the heirs and 
legal representatives of the deceased 
respondent were not before it. AIR 1971 
SC 742. Rel. on, AIR 1972 SC 1181, Ex- 
plained, (Parag 2, 3) 
Cases Referred: Chronological Paras 
ATR 1975 SC 733: (1975) 1 SCC 212 3 
AIR 1972 SC 1181: (1973) 2 SCC 9 3 
AIR 1971 SC 742: (1971) 2 SCJ 534 2, 3 
AIR 1963 All 306:1962 All WR (HC) 

388 ` I 

Triloki Nath, for Appellant; . 
Pandey and S. N, Srivastava, for Re- 
spondents, 

JUDGMENT :— Ram Das, who was 
the second plaintiff in the suit and re- 
spondent No, 8 in the appeal, died dur- 


ing the pendency'of the appeal in the: 


lower. appellate cour, but no application 
for substitution was made within limita- 
tion by Jaf Shankar Prasad, the son of 
the first plaintiff Ram Prasad who alone 
had appealed from the decree of the trial 
court dismissing the suit, After the death 
of Ram Das, an application was made 
_ by the respondents before the lower ap- 
pellate court, praying that the appeal be 
declared to have abated as a whole. Ac- 
cording to the plaintiff-appellant, Ram 


Das was a pro forma respondent and the 


appellant had the right to prosecute the 


appeal and to have it heard in spite of 


his death and without substituting his 
heirs and legal representatives, An ap“ 
plication under O, XXO, R. 9 of tha 
Civil P. C, accompanied with an applica- 
tion under S. 5 of the Limitation Act was 


also moved by the plaintiff-appellant in. 


ihe lower appellate court for setting 
aside the abatement caused by the death 
of Ram Dag and for substitution of his 

after condoning the delay in mak- 
ing the application for setting aside tha 
abatement, The fact of the death of Ram 
Das was established to the satisfaction 
of the lower appellate court, The lower 
appellate court considered the applica<« 
tion under O. XXIL. R. 9 of the Civil 
P. C., and that under S. 5 of the Limita- 
tion Act and held that there was no suffi- 
cient explanation from the sida of the 
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plaintiff-appellant to show "as fo why he 
did not apply for the prayer u/s. 5 imme- 
diately. after the application 23-C2 of 
the contesting respondent”; and that the 
application u/s. 5 wags made “about 24 
months after the respondent’s application 
23 C/2’. The lower appellate court re- 
fused to condone the delay in applying 
for setting aside the abatement of the 
appeal caused upon the death of Ram 
Das. The lower appellate court also held 
On the basis of the decision of this court 
in Sis Ram V, Asa Ram, AIR 1963 All 306 
that the appeal could not be heard and 
must be deemed to have abated as a whole. 


2 Mr. Triloki Nath, learned counsel 
for the plaintiff-appellant relied ona 
decision of the Supreme Court in Maha- 
bir Prasad v. Jage Ram, AIR 1971 SC 
742 and contended that it was open to the 
plaintiff-appellant to have appealed from 
the decree without impleading Ram Das 
as a respondent inasmuch as the decres 
of the trial court proceeded on a grouni 
common to all the plaintiffs and if the 
plaintiff-appeliant had done so, there was 
nothing in the Civil P, C, to prevent th3 
lower appellate court from reversing or 
varying the decree of the trial court in, 
favour of all the plaintiffs under O, 41, 
R. 4 of the Civil P, G. Tt wag. urged 
that in a case to which O, 41, R.'4 of the 
Civi) P. C. is applicable ag aforesaid, it 
ig not necessary for the appellant to im- 
plead the heirs and legal representatives 
Of the deceased respondent, who is 
noft a necessary party to. the appeal but 
has been impleaded merely as a pro 
forma respondent, The decision of the 
Supreme Court in Mahabir Prasad’s case 
is a clear authority in. support of the con- 
tention of Mr. Triloki Nath that the ap- 
peal did not abate on the death of Ram 
Das and could be heard as a whole at 
the instance of the plaintiff-appellant; 
and the appellate court could in exercise 
of its power under O. 41, R, 4 of the 
Civil P. CŒ, even reverse or vary the 
trial] Court’s decree in its entirety, not= 
withstanding that the heirs and legal re- 
eg ea of Ram Das were not be- 

re i 


3 Mr. S, N. Srivastava, earned coun- 
ser: for the respondents, placed before 
me another decision of the Supreme 
Court in Hari Har Prasad Singh v, Bal-. 
mik Prasad Singh AIR 1975 SC 733, 
That decision does not run counter fo the 
facts of Mahavir Prasad’s case. It appears 
that in Hari Har Prasad Singh's case one 
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of the appellants had died during the 
pendency of the appeal and his legal re- 
presentatives were not brought on record, 
Mr. Srivastava, learned counsel for the 
respondents then relied on the majority 
‘Judgment of Palekar, J. in Ramagya Pra- 
sad Gupta v. Murli Prasad, AIR 1972 
SC 1181 and pointed out that although 
Mathew, J. in hig minority view relied 
on Mahabir Prasad’s case (AIR 1971 SC 
742) (supra), the majority view is not 
consistent with the view in that case. Be 
that as it may, the facts of that case are 
distinguishable, inasmuch as the major- 
ity clearly observed (parą 17 at 1185) 
that the varioug parties in the appeals 
and the suit in that case stood both in the 
position of a plaintiff and a defendant, 
and it did not overrule or dissent from 
the view taken in Mahabir Prasad’s 
case which must have been present to 
their minds inasmuch as it was relied 
upon by Mathew, J. The case before me 
is squarely covered by Mahabir Prasad’s 
case. 

4. In the result, the ` appeal succeeds 
and ig allowed and the order under ap- 
peal is set aside. The appeal before the 
lower appellate court shali be restored 
‘to its original number. It .shal] be heard 
and decided on merits at an early date by 
the District Judge, Ballia, or any other 
court of competent jurisdiction to which 
it may be assigned bythe District Judge, 
Ballia, within his judgeship. The lower 
court record shal] be despatched to the 
court of the District Judge, Ballia, along 
with a copy of this judgment as early 
as possible, but latest within six weeks 
from today, 10th Nov., 1981 is fixed as 
the date for appearance of the parties n 
the court of the District Judge, Ballia, 
for taking orders for the further pro- 
gress of the appeal under O. 41, R. 26-A 
of the Civil P, C, 

| Appea] . allowed. 
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Arbitration Act (10 of 1940), Ss. 41 
and 20 — Proceedings under Section 20 
— Interim injunction —- When can be 
granted. (Civil P. C. (1908), O. 39, R. 1). 

It is a settled principle that to entitle 
any party to an ad interim injunction, 
it must not only satisfy the court about 
its prima facie right but also that re- 
fusal to grant injunction would result in 
irreparable injury and that balance of 
convenience lay in favour of granting 
the injunction rather than in refusing it. 
It is also well settled that in order to 
find out whether there exists any prima 
facie case in favour of party or not, it 
would be enough if it could be establish- 
ed that there was really a seriously 
arguable question and it is not necessary 
that the point be proved to the hilt at 


that stage. Showing a fair chance of 
success is good enough. (Para 6) 
In that instant case it appears that 


prima facie the stand taken by the peti- 
tioner cannot be rejected out of hand. ‘If 
that be so, the position prima facie is 
that the petitioner has been able to 
establish a case which certainly needs 
determination and his contention though 
may fail ultimately, yet it cannot be re- 
jected off hand without giving him a 
proper hearing. The balance of . con- 
venience lies-in favour of the petitioner 
and, consequently, there will be. irre 
parable injury to the petitioner. . 
l ~. (Paras 22, 23) 
Cases Referred: Chronological Paras 
AIR 1981 SC 136: (1980) 4 SCC 379 15 
AIR 1981 SC 1374: (1981) 3 SCC 251 18 
1979 All LJ 574 15, 16 
1978 All LJ 176 . = 7.16 
AIR 1975 All 29:1974 All LJ 489- 15,17 
(1971) 3 SCC 883: {1970) 1 SCWR 392 
15. 16 
S. P. Gupta and Vishnu Sahal, for Ap- 
plicant: A. P. Singh, for Respondent. 
ORDER :— The present revision is 
directed against the order passed by the 
court below rejecting the plaintiffs. ap- 
plication for issue of temporary injunc- 
tion in the proceedings under Section 20 
of the Arbitration Act. 7 
2. The relevant facts of the case are 
that the plaintiff entered ‘into a special 
agreement with the U. P. State Electri- 
city Board (herejnafter referred to asthe 
Board) on 26-9-1979 for supply of elec- 
A sum 
of Rs. 55,100/- wag deposited as security 
and the Board in pursuance of the 
agreement installed a meter for indicat- 
ing units of electric power consumed, No 


ja 


1982 


other meter for indicating the maximum 
demand was, however, installed in the 
premises at that time. In the agreement 
One of the terms thereof related to set- 
tlement of disputes of certain mature 
through arbitration. The revisionist con- 
tinued to payallthe charges in respect of 
the units consumed by it up to Apr. 1979 
in accordance with the readings recorded 
by the meter. However, on 17-4-1979 
the applicant received a bill for 
Rs. 7429-13P< pertaining to the period 
from January, 76 to August, 77. Although 
the correctness and legality of this de- 
mand was disputed by the revisionist the 
money claimed in the bill was paid 
under protest on 1-5-79. 
of April, with the permission of the au- 
thorities concerned, 
question was shifted from Dehradun to 
Agra. On 30th May, 1979 therefore a 
written request was made to the Board 
to disconnect the -supply. It was so ac- 
tually disconnected on 24-6-79. In the 
mean time, another bill for Rs. 4684/- 
for the . period from September, 77 to 
December, 78 was received and this too 
was paid by the revisionist under protest, 
Since the rolling flour mill units had 
been discontinued at Dehradun and all 
the bills sent to the revisionist already 
stood paid up, a request was made to get 
refund of Rs. 55,100/- deposited with the 
Board by way of security. 


3. It appearg that simujtaneously the. 


revisionist had also approached the higher 
authorities seeking directiion for getting 
refund of its security deposit (See An- 
nexure 16, letter of Chief Secretary of 


„the Electricity Board) due to which the 


loca] staff got annoyed. This immediatel 
resulted in two bills one for Rs. 92891/- 
for the period from 1-1-76 to April, 78 


and the other for Rs. 28243.20 P for the- 


period from 31st May, 79 to 12-7-79 þe- 
ing served on the revisionist on 1-9-79. 
It ig alleged that this action of the Board 
was mala fide as the second bill was ob- 
viously wrong in as much as the roller 
flour mil] unit of the revisionist 
itself had been closed down ‘ang shifted 


in April, 79 and the electricity supply“ 


had also been actually disconnected on 
24-§-79 (Annexure 15 dated 2-7-79) yet 
the second bili covered a perjod even 
subsequent to the date of such discon- 
nection. These bills were followed by a 
notice of demand under Section 3 of 
U. P. Government Electrica] Undertak-~ 
ings (Dues Recovery) Act 1958 (herein- 
after referred to as Dues Recovery Act) 
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demanding payment of Rs. 73,004.33 P. 
after making an adjustment of the secur- 
ity amount of Rs. 55,100/-. 

4. Since correctness of this demand 
was disputed the revisionist moved an 
application under Section 20 of the 
Arbitration Act alleging that dispute had 
arisen between the parties to the agree- 
ment which are covered by the arbitra- 
tion clause and prayed that the matter 
may he referred to arbitration. Simul- 
taneously, he moved an application for 
temporary injunction also 
under Section 41 of the Arbitration Act 
against the board restraining it from re- 
alising the amount in question as arrears 
of land revenue. This application was 
contested on behalf of the Board mainly 
on the ground that after a notice under 
Section 3 of the Dues Recovery Act had 
been served, the only way for revi- 
sionist to get any relief was to deposit 
the claimed amount first and then to file 
a suit for its refund from the Board. 
Since in this case, the money mentioned 
in the notice had not been deposited, it 
wag contended that the application was 
not majntainable. It was further stated 
that Revenue/Recovery Act, 1890 and 
U. P. Public Money (Recovery of Dues) 
Act, 1972 also barred the suit. 

5. The lower court after hearing the 
parties came to the conclusion that since 
the notice under Section 3 of the Dues 
Recovery Act had admittedly been serv- 
ed demanding payment of Rs, 73,004.33P. 
the same was required to be paid by the 
revisionist as a pre-condition to any 
proceedings challenging its liability in. 
view of Section 4 of the said Act. The 
court has further held that the amount 
was being recovered ag arrears of land 
revenue under the Revenue Recovery 
Act of 1890. According to Section 5 
thereof, the amount mentioned in the 
notice must be treated ag conclusive 
proof of the fact that such an amount 
was due. In view of the aforesaid provi- 
sions, the court below came to the con- 
clusion that the revisionist could not be 
permitted to say that the sum of Rupees 
73,004.33 P. was, in fact, either not cor- 
rect Or wags not due from it. The Court, 
therefore, refused to grant an interim 
injunction prayed for as the applicant 
had not shown a prima facie case. It also 
held that there was no balance of con- 
venience or likelihood of irreparable in- 
jury to the revisionist. Aggrieved by this 
order, the revisionist. has come up be- 
fore this Court l . : 


X6. All, 


6 It may be stated here fhat af this 

siaga I am not concerned with the ulti-+ 
mata decision on merits of the rival 
claims, but I have to confine myself to 
fhe question whether there existed good 
prima facie ground for granting tempor- 
ary injunction to the revisionisi or nof, 
It is to that. extent alone that I propose 
to examine the legality of the impugned 
- order, It iy a settled principle that to en% 
ttle any party to an ad interim injunes 
tion, it must not only satisfy the cour? 
about its prima facie right but also that 
refusal to grant injunction would result 
in irreparable injury and that balance of 
convenience lay in favour of granting 
tthe injunction rather than in refusing it, 
I ig also wel} settled that in order to 
find out whether there exists any prima 
facie case in favour of party or not, it 
would be enough if it could be establish- 
ed that there was really a seriously 
arguable question and it is mot necessary 
that the point be proved to the hilt at 
that stage. Showing a fair chance of sut- 
cess is good enough. 
‘%. In order to prove hig prima facie 
case, the learned counsel for the revi- 
sionist assailed the order of the court 
below on severa] grounds, It is first cons 
tended that the provisions of U. P. Govs 
ernment Electricity Undertaking (Dues 
Recovery) Act, 1958 (U. P. Act No, XVI 
of 1958) were not at all] attracteq in the 
present case and the reference to the 
said Act in the order was unjust and uns 
warranted, In thig connection he refers 
red to the language of Section 4 of thai 
Act which runs ag under;— 


“4, (1) Where a notice of demand has 
been served on the consumer, or his au- 
thoriseqd agent under Section 3, he may, 
if he denieg his Hability to pay the dues 


or any part thereof, and upon deposit, 


thereof with the prescribed authority 
under protest in writing, institute a suit 
for the refund of the dues or part there 
of so deposited. 


(2) The suit referred to in sub-see (1) 
may be instituted at any time within six 
months from the date of deposit with 
the prescribed authority in the Court 
having jurisdiction, but subject to the 
result of the suit the notice of demand 
shall be conclusive proof of the .dues 
mentioned therein,” 


A reading of the section. shows that the 
course open to a party against whom a 
demand had been made by issue of 
notice under Section 4 of the Dues Re- 
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covery Aci ig fo frs} deposit tha amount 
demanded with the prescribed authority 
under protest and within six monthg’ of 
doing so to file a suit for the refund of 
the said money. > If is urged that this 
section, does nof prohibit initiation of 
any other proceedings which wag no? in 
the nature of a sujt, If under the terms 
of the special] agreemenf, the parties had 
agreed to refer their disputes for decis 
sion through arbitration, the sama tan- 
not be prevented and the party would ba 
entitled to move the court by making an 
application under Section 20 of the Arbi} 
tration Act to refer the dispute for arbi+ 
tration, If such an application is moved, 
it would not be a suit envisaged under 
Section 40f the Act For his above sub= 
mussions, the learned counse] relies upon 
the case of Indian Oil Corporation v, Kis 
shore Bandhu (1978 Ali LJ 176} The res 
Spondents met this argument by submit 
ting that by filing an application under 
S. 20 of the Arbitration Act, the revi 
sionist cannot be allowed to circumvent 
the provisions of Dues Recovery Act and, 
therefore, such an interpretation should 
not be placed on the provisiong of tha 
Act, I do not agree 


8. The right to file sujt under Sea 4 
of the U., P. Act No. XVI of 1958 and to 
move the court under Section 20 of ‘tha’ 
Arbitration Act, 1940 for making a refers 
ence when disputes have arisen are two 
distinct, independent and separate rights 
and one can be exercised independently 
of the other, Filing of a suit under 
Section 4 of the Act cannog curtail Jimit 
Or otherwise circumscribe the rights. of 
the revisionist of making an application 
under Section 20 of the Arbitration Act. - 
Any of the two alternative remedies can 
be chosen by him and recourse to ona. 
would not bar the other remedy, In 
spite of the fact that the revisionist has 
chosen to move the court under Sec, 20, 
Its right to file the suit for refund, after 
depositing the dues demanded, cannot be 
adversely affected. ‘These two: remedies 
operate jin different and distinct fields, 
There is thus: no question of permitting 
the revisionist to circumvent any provin 
sion of the Dues Recovery Act If 
legally the remedy of moving the cour® 
under Section 20 of the Arbitration Act 
can be availed by the revisionist, the 
court cannot refuse it, particularly when 
there is no provision in the Dues Res 
covery Act prohibiting recourse to other 
alternative remedy. | 
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. 9. Besides:.this, where the- provisions 
of the Act are, restrictive in nature and 
curtail] the rights of an ordinary party to 
get redress from the civil courts, then 
such a restriction has to be strictly in- 
terpreted in favour of the party whose 
rights are sought to be restricted and 
against the authority in whose favour 
the restriction works. In this case, 
therefore, the consumer must get the 
benefit. Even if no strict interpretation 
be put on the provisions of Section 4 of 
the Act, it would be found that filing of 
the suit is not the only remedy open to 
the consumers. l 


10. Apart from the above, on a.plain 
reading of Section 4, it- is apparent that 
the restrictions contained therein applies 
only to filing of the suit challenging the 
liability to pay. the amount. In pro- 
ceedings under Section 20 of the Arbi- 
tration Act, however, all that the revi- 
sionist has prayed for in his application 
was that a certain dispute regarding 
the liability to pay the amount under 
the special agreement. had arisen. be- 
tween the parties and the same should 
be referred to arbitration as required 
by the terms of the said . agreement, 
There cannot be any adjudication of the 
liability to pay or not to pay in these 
proceedings which have to wait until the 
matter goes before the Arbitrator and 
the only relief which the court can ulti- 
mately grant would be to make an order 
referring the dispute for decision by. the 
arbitrator. . I „have already observed 
earlier that there is No prohibition in the 
U P. Act No. XVI of 1958 
against such a course being adopted. 
Also when parties choose to have 
their disputes resolved by an arbitra- 
tor of their own choice it is entitled. to 
get precedence over their usual right to 
file the suit. Where an Arbitration, clause 
exists, a suit, even if it be filed by any 
party to the agreement can be stated at 
the request of the opposite party. The 
predominance and pre-eminence of the 
arbitration agreement over the ordinary 
Tight of a party to get relief in a suit is 
iundisputeq and, therefore, there is no 
question . of circumventing the provisions 
of U. P. Act No. XVI of 1958 if a per- 
son chose to file a petition under Sec- 
. tion 20° of the Arbitration Act. There 
appears to be considerable force in the 
revisionist’s ‘contention that an applica- 
tion under Section 20 of the Arbitration 
Act which | is NOf a suit may be legally 
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maintainable. in -spite . of Sec. 4 . of the 
Dues Recovery: Act. 


U1. It was next contended that U. P. 
Act No. XVI of 1958 does not apply in re- 
spect of the U. P. State Electricity Board. 
It is urged that according to the pre- 
amble the Act applies only in respect of 
recovery of government dues for the 
supply of electrica] energy by govem- 
ment Undertakings. The words ‘govern- 
ment Undertakings’ have not been de- 
fined in the Act, instead ‘government 
electrica] undertakings’ have been defin- 
ed in Section 2 {c) of the said Act in “he 
following terms:— 


“2 (c). ‘Government Electrica] Under- 

taking’ includes Kanpur Electric Supply 
Administration and such other electrical 
undertakings run or controlled by the 
State Government or the Board as may 
be notified in this behalf.” 
The definition is very wide being an in- 
clusive definition but what it includes 
within the definition of ‘Government 
Electrica] Undertakings’ hag been con- 
fined to Kanpur Electric Supply Ad- 
ministration ang ‘such other electrical 
undertakings run or controlled by the 
State Government or the Board as may 
have been notified in this behalf Thus, 
apart from Kanpur Electric Supply Ad- 
ministration any such electrical] under- 
takings must (i). be. run or controlled 
either by the State Government or by 
the Board (Board here means U. P. State 
Electricity Board) (ii) such undertaking 
must have been notified to be a gov- 
ernment electrical undertaking. Unless 
there be a notification showing any 
particular electrical undertaking of the 
kind ag Kanpur Electrical Supply Ad- 
ministration had been designated gov- 
ernment électrica] undertaking the same 
cannot be regarded to. be one. 

12. Sri A. P. Singh, learned 
appearing for the Board drew 
tention to notification No.. 
XXUOIT-P-A-562 H-58 dated 6th August, 
1960, published in part I of U. P. Gazette 
dated August 13, 1960. It is a notifica- 
tion issued under Section 2 of U. P. Elec- 
trical Undertakings (Dues Recovery) 
Act, 1958 and enumerates six under- 
taking which were being run and con- 
trolled by the U. P. State Electricity 
Board as Government Electrical Under- 
takings for the purposes of the said Act, 
However, from this notification it does 
not appear that the U. P. SERE Electricity 
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Board was ever empowered or designated 
as government electrica] undertaking 
within the meaning of Sec. 2 (c) of the 
said Act. l 

` 13. At this stage, it is not necessary 
to enter into this controversy because the 
matter has yet to be decided at the trial 
of the suit itself, yet it can 
safely be stated here that the 
point raised by the learned coun- 
Sel is certainly worth consideration 
and must attract serious attention of the 
court below. It certainly provides a 
prima facie ground to the revisionist to 
say that the notice of demand itself was 
without jurisdiction. This question at 
least needs to be considered in greater 
depth by the court below. ) 

14. The learned counsel for the revi- 
sionist further contendeg that before any 
demand under Section 3 of the Act can 
be made there must be in existence some 
dues payable by the consumer to a gov- 
ernment electrica] undertaking and only 
in respect of such dues any notice under 
Section 3 can be issued. His further sub- 
mission was that the words ‘any dues 
payable’ in Section 3 of the Act do not 
mean any fanciful amount which the 
Board as an electrical yndertaking may 
demand from a consumer but must be 
such as has been properly determined 
by some method unless the same is ad- 
mitted to be correct by the consumer. So 
Jong as there is a dispute about the 
amount due either as regards the method 
of calculating, it or for violation 
of any rules, if any, framed in that be- 
half, the same cannot be said to be “dues 
payable.” 

15. The learned counsel] also urged 
that in the instant case, the Board had 
not installed the MDI (Maximum De- 
mand Indicator) meter in the premises of 
the Flour Mill until} Sept., 1977, and 
therefore, from Jan., 1976 to Sept., 1977 
there would be no valid method of deter- 
mining whether the revisionist ever ex- 
ceeded the maximum demand. He, there- 
fore urged that in such a situation when 
the liability was seriously under dispute, 
the Board could not unilaterally deter- 
mine the amount liable to be paid by the 
revisionist without affording opportunity 
to them. He hag in support of his 
submission, relied upon the folfow'ng 
cases:— 

(1971) 3 SCC 883, 1979: All LJ 574, ATR 
1975 Ali 29, AIR 1981 SC 136 to show 
‘that principle of natural justice would 
be violated if no opportunity is given to 
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the revisionist before the Board. deter- 
mined the ‘amount due’ from them. 


t 

16. In Genera] Manager NEF Rail- 
way v. Dina Bandhu Chakraborty (1971).3 
SCC 883 the respondent was Station 
Master serving under the appellant Rail- 
way. A shortage of a certain sum was 
found in remittances made by him The 
respondent retired soon thereafter and 
while paying the provident fund amount. 
due to him, the amount of shortage was 
deducted. In a suit filed by him, the Sup- 
reme Court held that the government, 
could not be a Judge in its own cause in 
the absence of any statutory provision 
empowering it to act in this manner. 
Again in -R. K. Industries v. State of 
U. P: (1979 All LJ 574) a Division Bench 
of this Court relying on Sri Bandhu's 
case (1978 All LJ 176) held that the gov- 
ernment could not make an arbitrary 
deduction from the statutory price which 
it was bound to pay for the stock of rice 
purchased. In this case also the court 
held that the right to deduct be got ad- 
judicated in a court of law. 


17. In Mirzapur Electric Supply 
Company Ltd. v. State of U. P., AIR 
1975 All 29; the Board issued g notice to 
the company to pay additiona] security. 
to the tune. of Rs. 20 lacs under Sec- 
tion 47A of Electricity (Supply): Act, 1948. 
as amended in U. P. A Division Bench 
Of this court held that before demanding. 
security from the Company it was. neces- 
sary for the Board to take into consider- 
ation various factors before determining 
the amount that should be demanded. 
For doing this, the Board could not act 
arbitrarily and must give an opportunity 
of being heard to the other party. 


18. Sri A. P. Singh, Jjearned counsel 
for the Electricity Board, however, con- 
tended that in the first. two cases relied 
on by the petitioner the liabjlity did not 
arise OUt Of a contract. Similarly in the 
third case, the liability arose from sta- 
tutory provision and therefore. according 
to him these cases were disinguishable. 
He has on the other hand relied upon 
State of Punjab v. Ajudhig Nath, (AIR 
1981 SC 1374) where it was. held that 
though an opportunity of being heard 
hag to be given to a liquor vendor when 
bis licence is sought to be cancelled, the 
game principle of natura] justice does 
not come into play. when the demand_is 
merely for payment of a sum becoming 
due under the conditions of .subject to 
which the licence was granted. 


‘1882 


19. From the above discussion of the 
case, it follows that where the liability 
ig fixed under .q contract of (sic) the de- 
mand is made in accordance with a sta- 
tutory provision and a demand for that 
‘amount is made without giving an op- 
portunity to the other side there can be 
no violation of principles of natural 
justice, Where, however, such is not the 
case the amount needs determination, may 
be in terms of certain rules, the party 
affected thereby must have notice before 
the final amount can be said to have be- 
come due or payable by him. This leads 


us to examine as to what is meant by 


the words ‘due’ or ‘payable.’ 


20. The word ‘due’ has been defined `n 
Blacks Law Dictionary as owning, pay- 
able justly owned that which law or jus- 
tice requires to be paid or done. The 
word ‘due’ therefore, always imports a 
fixed anq settle obligation or liability. 

21. Similarly the word ‘payable’ has 
been defined in Corpus Juris Secundum 
as it is an adjective of ambiguous import, 
standing above the word is not confined 
tc one single definite meaning, nor is 
there such single meaning when it is 
used in a legal sense. It is a descriptive 
word and its meaning can be determined 
only in the light of sjtuation and the cir- 
cumstances of its use. It is also defined as 
that should be paid, due, matured, legally 
enforceable. It is sometimes taken as 
‘syonymous with ‘the word ‘due’. There- 
fore due may mean that the debt or 
Claim iS now 
enforceable, or- that it matured at somc~ 
times in the past and yet remains un- 
satisfied or that it is fixed or certain but 
the day appointed for its payment has 
not yet arrived. But commonly the word 
‘due’ is restricted to the first of the above 
three meanings the second being ex- 


pressed by the word ‘over due’ and. the 
last by the word. ‘payable.’ 
22. It, therefore, follows that no 


amount can be said to ‘be due unlesg it is 
fixed or settled and becomes legally pay- 
able. But what would be legally payable in 
given case may be based on the terms 
of contract between the parties. It can 
also be on the basis of the statutory pro- 
visions in the Act or it may be fixed or 
ascertained ‘between the parties by mu- 
tual agreement. If there ‘be some kind of 
method provided for calculating the 
amount due in the agreement, the same 
shal] be binding and ‘there would be no 
need to give opportunity to the other 
side to determine the amount payable. 


` 
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For example there may be a provision 
such as is to be found in clause 10 of the 
agreement between the parties that any 
reading recorded at the point of supply 
will be entered and that reading will be 
binding on the party and any amount 
calculated on the basis of the readings 
mentioned in the card can be taken as 
the amount due. Similarly under the 
Electricity Supply Act certain restric- 
tions were placed bv the government on 
the consumers restraining the consump- 
tion of electricity by them and if any 
ccntravention thereof was made a penalty 
could be imposed as per rules on them. 
If there is a prima facie proof that a 
party has exceeded the limits placed by 
the government in consuming the electri- 
city, -penalty as provided for the viola- 
tion thereof, can be fixed in accordance 
with the rules. A demand for such an 
amount can be made and such amount 
can be said to be the amount due and 
payable. However, in the present case, 
the learned counsel] for the revisionist 
has drawn my attention. to annexures H 
and [II which are copies of the two bills 
in dispute. In Annexure I dated 1-9-79 
a demand for Rs. 28,243.30 P. has been 
Taised. The bil] shows that it is for the 
period 31st May, 79 to 12th July, 79. The 
learned counse] pointed out that on the 
face of it, the period for which demand 
has been made is incorrect. He has drawn 
my attention to Annexure XVI written 
by the Assistant Engineer to the Execu- 
tive Engineer Commercia] on 2-7-79 
wherein it hag been admitted that the 
connection in question had been actually 
disconnected on 24-6-79. The bill also 
mentions that the line was dismantled on 
12-7-79 -which again would be contrary 
tc what is contained in the letter An- 
nexure XVI. According to the revisionist, 
the bills submitted for this period had 


-already ‘been paid. It appears to be the 


admitted case of the parties that al] the 
bills of the Board stand paid including 
bills for Rs. 7429.14 P. and for Rupees 
4668/- both of the which have been de- 
posited under protest, except the last 
two bills for Rs. 28,243.30 P. and Rupees 
92,861.03 P. It appears that no amount of 
penalty was ever charged from the revi- 
sionist. Annexure II] is the statement of 
account. This assessment appears to have 
been made on the basis of government 
notification of 7th Apr., 77 and 19th 
Sept., 77. It ig urged in the application 
that no meter had been installed in the 


premises of the revisionist till Sept, 77 
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for recording maximum demand and, 
therefore, in the absence of that, it is 
Prima facie difficult to believe that the 
revisionist had indeed exceeded the 
maximum demand while consuming the 
electricity. It again wil] be a matter re- 
quiring determination by the arbitrator 







evisionist cannot be rejected out of 
d. If that be so, the position prima 
cie igs that the revisionist has been able 
to establish’ a case which certainly needs 
etermination and his contention though 
ay fail ultimately yet it cannot be re- 
ected off hand without giving him a 
roper hearing. 


23. On the question whether there 
would be irreparable injury by the grant 
of injunction or by its refusal we have 
fo consider whether any money was, m 
fact, due or not. This cannot be decided 
at this stage but prima facie there 
is enough materia] to show that the 
amount may not be due. The balance of 
convenjence lies in favour of the revi- 
sionist and, consequently, there will be 

eparable injury to the revisionist. It is 
_true that the Board will suffer but the 
revisionist cannot also be bound tm pay 
the money merely on the basis of some 
supposed amount raised by the Board. 
The interest of the Board can be secured 
if the revisionist gives sufficient security 
for the amount in question. 


24. J, therefore, allow the revision 
with costs and order of the court below 
is set aside. The application for issuance 
of injunction restraining the Board from 
realising the amount in question as ar- 
rears of land revenue shall stand allow- 
ed. The Board shall not realise the dis- 
puted amount from the revisionist either 
itself or through any other agency dur- 
ing the pendency of the petition under 
Section 20 of the Arbitration Act, 
provided the revisionist gives adequate 
security for the amount in question to 
the satisfaction of the court below with- 
in three months of the date of this Order. 
The revisionist wil] be entitled if it so 
likes to provide Bank puarantee also as 
security | 


Revision allowed, 
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Smt. Bhulwati Devi and another, Ap- 
pellants v. Munna Lal, Respondent. 

Second Appeal No. 244. of 1975, Dje 
18-8-1981.* 

Easements Act (5 of 1882), Ss. 28, 33, 
35 — Injunction to restrain disturbance 
~~ Right to receive light and air — Plain- 
tiff not establishing substantial injury or 
deprivation of his right sufficient te 
render use and occupation of house in- 
convenient or uncomfortable by con- 
struction made by defendant — Grant of 
injunction to plaintiff is erroneous. 

On an analysis of Ss. 28, 33 and 35 it 
can be held that the plaintiff must estab- 
lish a substantia] injury or deprivation 
of his right sufficient to render the use 
and occupation of his house inconvenient 
Or uncomfortable according to the .ordin- 
ary requirements of mankind. It js not 
enough to allege and prove that there 
has been a reduction in the quantum of 
air and light in the physical sense by the 
acts complained of by the plaintiffs. The 
plaintiff must further prove that the 
curtailment of right has been so sub- 
stantial ag to render a comfortable living 
or use of the residence of course judged 
by ordinary notions, impossible. 

(Para 10) 

Where the plaintiffs - claimed injunc- 
tion against the defendants on the 
ground that the construction made by 
the defendants on the western. side of 
their house obstructed their right to re- 
ceive light and air through the ventila- 
tors of their house, the courts commit- 
ted patent error of law and jurisdiction 
in’ granting a decree for mandatory in- 
junction as well as perpetual] injunction 
against the defendants without having 
regard to the settled legal position as :o 
substantial injury caused to the plaintiff, 
AIR 1971 SC 1878: AIR 1933 All 493; 
1973 All WR (HC) 173, ATR 1929 All 430, 


Foll. (Para 13) 
Cases Referred: Chronological] Paras 
1973 All WR (HC) 173 9 


ATR 1971 SC 1878: (1971) 2 SCA 61 9, 12 
AIR 1933 All 493: 1933 All LJ 1185 9, 12 
AIR 1929 All 430 9 

K. N. Upadhya, for Appellants: H. S. 
Joshi, for Respondent. 


Against Judgment and decree of R. C, 
Agarwal, 3rd Addl. Dist. J., Morada~ 
bad, D/- 6-11-1974. 
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JUDGMENT :— This second’ appeal 
and the cross-objection filed therein are 
being disposed of by a common . judg- 
ment as they arise out of the same suit. 
The suit was decreed. by the tria] court 
in its entirety. On appeal, the decree of 
the tria] court was modified. Whereas the 
decree of the tria] court for removal of 
constructions complained of by the plain- 
tiff-responderit was affirmed, the decree 
of the trial court in respect of the par- 
nala was set aside and the plaintiff- 
respondent’s guit in that regard was dis- 
missed. Aggrieved by the decree passed 
by the lower appellate court, the defen- 
dants have filed this second appeal. The 
plaintiff-respondent on the other hand, 
has filed cross-objection against the dis- 
missal of their claim in respect of 
parnala. 


2. The plaintiff-respondents came to 
the court with the allegations that they 
have five ventilators on the ground floor 
of their house in their western wall 
Through these ventilators, the plaintiffs 
were enjoying uninterrupted passage of 
light and air into their residence for 
more than 50 years. The defendants are 
constructing their house towards the 
west and if they were permitted to com- 
plete the constructions as planned by 
them free passage of the light and air 
into the house of the plaintiff-respondent 
shal] have been completely blocked. The 
plaintiff has also prescribed an easement- 


` ary right of flow. of water towards the 
house of the defendants. However, the 
house which the defendants are con- 


structing, if allowed to be completed is 
bound to interfere with the right of the 
plaintiffs to flow water from their house. 
In paragraph 7 of the plaint, it was al- 
leged that if the defendants were allow- 
ed to complete their constructions, they 
would deprive the plaintiffs of enjoy- 
ment of the air and light and there 
would be consequent darkness in the 
room of the plaintiff's house. 


3. The defence of the defendant No. I 
was that there did not exist any ventila- 
tors on the ground floors or in the upper 
storey in the western wall of the plain- 
tifs house. It was asserted that the de- 
fendant No. 1 had constructed the wall 
at the site of their old Kuchchg wall 
which was always just adjacent to the 
western wall of the plaintiffs. The said 
defendants also denied the existence of 
any rights claimed by the plaintiffs to 
flow water from their house towards the 


4 
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defendants’ :house. A plea of estoppel] was 
aiso raised in the written statement. 

4.- The defendant No. 2 also filed a 
separate written statement and - raised 
pleas similar to those raised 
by the defendant No. 1. 


5. On the pleadings of the parties 
issues were framed by the trial court. 

6. All the material issues were ans- 
wered against the defendants-appellant 
and in favour of the plaintiff-respondent. 
With the result that the suit of tae 
p:aintiff-respondent wag decreed in toto. 


T. Agprieved by the decree passed by 
the trial court, the defendants filed an 
appeal which was partly allowed. The 
decree of the trial court in regard to the 
right claimed by the plaintiffs to receive 
light and air through four ventilators on 
the ground floor and one on the upper 
storey was affirmed. A mandatory in- 
junction was issued by the lower appel- 
late court to protect that right of the 
plaintiffs. In regard to the easement 
claimed by the plaintiff-respondents to 
flow water from their house towards the 
house of the defendants, the lower ap- 
pelate court held against plaintiff- 
respondents and dismissed their sujt for 


` that relief. The lower appellate court 


took the view upon evidence that the 
plaintiff had only four ventilators on the 
ground floor and one on the first floor 
through which they could be said to have 
acquired the right to receive light and 
air. In regard to the remaining ventila- 
tors the claim of the plaintiff-respondent 
was negatived. 


7A. -So far as the question as to the 
number of ventilators through which the 
plaintiffs could be said to have been en- 
joying the right to receive light and air 
is concerned, the finding of the lower 
appellate court appears to be correct and 
calls for no interference. The said find- 
ing is affirmed and shall not be open to 
review upon remand of the case to the 
trial] court which I am proposing to do. 
Similarly, the finding of the lower appel- 
late court that the plaintiff-respondent 
has failed to prove the existence of any 
parnalg towards the house of 
the defendanta Or that he 
has prescribed an easementary right 
to flow water of his house towards 
the defendants's house also seems to be 
entirely unexceptionable. Learned coun- 
se] for the plaintiff-respondent. was un- 
able to satisfy me that the said finding 
suffers from any error of law. That find- 
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ing is, therefore, also affirmed and shall 
not be open to review. The cross-objec- 
tion filed by the plaintiff-respondents. is, 
therefore, liable to be dismissed. 


8. Now, I turn to the main question 
which was debated in the second appeal. 
Learned counse] for the appellant vehe- 
mently contended that both the courts 
below have committed a patent error 
of law and jurisdiction in granting a de- 
cree. for mandatory injunction to the 
plaintiff-respondent in regard to their 
alleged right to receive light and air 
through the ventilators in question with- 
out addressing themselves to an import- 
ant issue namely whether or not the 
plaintiff-respondent suffered any sub- 
stantial prejudice or injury by the acts 
complained of by the plaintiff-respondent 
in consequence of the construction of the 
building of the 
was submitted that in order to consti- 
tute an actionable obstruction of free 
passage of light or air through the ven- 
tilators in question into the house of the 
plaintiff, it was not enough to allege or 
prove that the quantity of light or air 
which was previously being received by 


the plaintiff-respondent had been re- 
duced or that the same is less than that . 
enjoyed earlier. In order to 
be able to claim a mandatory in- 


junction, it was Submitted, it was essen- 
tia] for the plaintiff-respondent to prove 
that there has been substantial] diminu- 
tion of light or air sufficient to render the 
occupation and use of his house incon- 
venient or uncomfortable. Neither of the 
two courts below has made any attempt 
to find out whether there has been such 
substantia] deprivation or obstruction re- 
sulting in substantia] injury to the plain- 
tiff-respondent. 

9. In support of the aforesaid conten- 
tion, learned counse] placed reliance on 
three decisions of this court and one of 
the Supreme Court. These are respec- 
tively 1973 All WR (HC) 173, (Ram Nara- 
yan Ram v. Ram Dhani Ram), AIR 1929 
All 430, (Suraj. Narain .-v. Kalyan Das), 
AIR 1933 All 493, (Shambhu Prasad v. 
Mahadeo Prasad) and AIR 1971 SC 
1878 Paras 19, 22 and 23 (Chapsi 
Bhai Dhanji Bhai Dand v. Purushottarn). 

10. Having heard learned counsel] for 
the partjes at some length on the above 
coniroversy, I find that the contentions 
raised by the learned counsel for the de- 
fendant-appellants is fully supported by 
the aforesaid decisions. The view of this 
court on this controversy appears to be 
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unanimous. On an analysis of Ss. 28, 33 
and 35 of the Easements Act, this court 

clearly held in al} the aforesaid 
cases that the plaintiff must establish a 
Substantial] injury or deprivation of his 
right sufficient to render the use and oc- 
cupation of his house inconvenient or un- 
comfortable according to the ordinary 
requirements of mankind. These cases do 
lay down in clear terms that it is not 
enough to allege and prove that there 
has been a reduction in the quantum of 
air and light in the physical sense by 
the acts complained of by the plaintiffs. 
The plaintiff must further prove that the 
curtailment of right has been so sub- 
stantial] as to render a comfortable living 
Or use of the residence of course judged 
by ordinary notions, impossible. 

11. There is no manner of doubt that 
both the courts below have issued tha 
injunction as qa-matter of course without 
calling their attention to this vital 


aspect of the case. They have issued the ~ 


injunction on a mere finding that the 
plaintiff-respondent has 
light and air through the ventilators for 
a certain length of time. This was clearly 
insufficient to entitle the plaintiff-respon- 
dent to a decree for injunction, in view 
of the provisions of Ss. 33 and 35 of the 
Easements Act as interpreted by this 
court in the aforesaid decisions. 

12. Learned counsel for the respon- 
dent submitted that the view taken by 
this court in the aforesaid decisions re- 
quires reconsideration as it seems to have 


Overlooked the impact of clause of S. 23. . 


I cannot agree. In the case reported in 
ATR 1933 All 493, Shambhu Prasad v. 
Mahadeo Prasad, the Division Bench did 
notice the effect of S. 28. However, the 
Division Bench observed that S. 28 could 
not be read in isolation and that if Ss. 28, 
33 and 35 were read together. it was 
clear that the intention was that an in- 
junction could be issued only upon the 
plaintiff's satisfying the court that there 
had been substantia] interference with 
his physical comfort. I find myself in 
complete agreement, with respect, with 
the view expressed in each One of these 
decisions. In any case, the pronounce- 
ment of the Supreme Court in the case 


reported in AIR 1971 SC 1878 para- ” 


graphs 19, 22 and 23 puts the issue be- 
yond any controversy. 


13. The courts below. have in my 
opinion, committed a patent error of law 
and jurisdiction in granting a decree for 
mandatory injunction as well as per- 


been receiving - 
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petual injunction against the defendant- 
appellant in regard to the right claimed 
by the plaintiff-respondent to receive 
light and air through the ventilators in 
question without having regard to the 
aforesaid settled legal position. The de- 
crees passed by the court below are there- 
fore, liable to be set aside subject to the 
affrmance of the findings of the lower 
appellate court mentioned above. 

14. For the reasons stated above, 
whereas the cross-objection fails and is 
dismissed, the second appeal] succeeds and 
is allowed. The judgments and . decrees 
passed by the courts below are set aside. 
The suit is remanded to the trial court 
for being disposed of according to law, 
having regard to the observations made 
in this judgment. The parties shal] bear 
their own costs of this court as wel] as of 
the courts below. The parties shal] also 
bear their own costs of the cross-objec- 
tion. 

15. The trial court may also permit 
the parties to lead fresh evidence on the 
issue mentioned above, namely, whether 
the plaintiff has suffered any substan- 
tial injury Or inconvenience ag a result 
of the constructions of the defendants. 
The fresh evidence shall, of course, have 
to be within the specific cases pleaded 
by the parties. f 

Appeaj allowed. 
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K. P. SINGH, J. 
Surajdeo, Petitionėr v. Board of 
Revenue, U. P. Allahabad and others, 
Respondents, 


Civil Misc. Writ Petn, No. 4271 of 
1973, D/- 25-8-1981. 


(A) Civil P. C. (5 of 1908), S. 151, 
0. 9 Rr. 9, 13, O. 47 R. 1 — Ex parte 
decree — Setting aside of — Stranger 
claiming that ex parte decree is obtain- 
ed by fraud and collusion —— Applica- 
tion to set it aside — Competent if he 
is vitally interested m subject matter. 
1974 Rev. Dec. 298 (B. R.) Overruled. 


Where a stranger who was not a 
party to a suit alleges that the decree 
passed therein is obtained by fraud and 
collusion, he can bring a regular suit 
for the reliefs claimed by him but there 
is no hard and fast rule that he can- 
not bring the correct facts to the notice 
of the court concerned that fraud had 
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been practised upon the Court and that 
the Court had committed patent illega- 
lity in passing the ex parte decree in 
favour of the plaintiff in that suit spe- 
cially when'he was likely to be affected 


by the ex parte decree in favour of the 
. plaintiff in that 


suit, If a person has 
two remedies open to him, -he can pur- 
sue either, There may be cases where a 
third person can bring correct facts to 
the notice ‘of the courts concerned and 
the courts concerned will be fully jus- 
tified in acting upon the information 
received and in exercising powers un- 
der S. 151 C. P. C. When stranger is 
vitally interested in the subject matter 
of the suit decreed ex parte application 
by him to set aside the ex parte decree 
is competent, Even assuming that a 
stranger has no locus standi to move 
the application for setting aside the ex 
parte decree, it cannot be said that the 
trial court had no jurisdiction to set 
aside the ex parte decree which was 
against the provisions of law and was 
the result of collusion and fraud practi- 
sed by the plaintiff and the defendants 
in that suit. 1974 Rev. Dec. 298 (B. R) 
Overruled, Case law discussed. 

(Paras 11, 14, 21. 25) 

Where a stranger claimed taat 
the disputed land was in nature of a 
Pokhari (small pond) and that decree 
granting sirdari right in respect of that 
land was obtained ex parte by fraud 
and collusion, thus hampering his right 
of irrigation, application by him to set 
aside the ex parte decree could be 
granted by the Court in exercise of its 
powers under S. 151, C. P. C. The 
Stranger could have easementary right 
and therefore his application was main- 
tainable. Provision of O. 47, R. 1, C.P.C 
would not be applicable in such case. 

(Paras 11, 14, 21, 25, 28) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Revision — Interference in — Scope — 
Lower Court passing illegal order — 
Not sufficient ground, 

A revisional court should not exercise 
itg powers to set aside even an illegal 
and wrong order if it results in restor- 
ing another illegal and wrong order. 

(Para 28) 

(C) U. P. Zamindarj Abolition and 
Land Reforms Act (1 of 1951), Ss, 195, 
133 —- Sirdarj rights — Grant of — 
Trial Court granting = sirdarj rights in 
respect of Pokhari (small pond) land 
without considering provisions of Ss. 195 
and 133 — It could: set aside the order 
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in exercise of its inherent powers. 
(Civil. P. C. (1908). S. 151). 

l (Paras 18, 21) 
Cases. Referred; Chronological Paras 
' 1977 Tax LR NOC 8: 1976 All LR 216: 


1976 All LJ 460 9, 21 
1974 Rev Dec 298 (B. R.) 9, 13, 23 
AIR 1969 Mad 462 190 
AIR 1960 All 360: 1959 All LJ 818 
É 9, 12 
AIR 1957 All 820 9. 10 
1955 Rev Dec 335 (B. RJ 22, 23 
ILR (1949) 1 Cal 153 26 
AIR 1925 Cal 1145 © 24 


S, N. Srivastava, for Petitioner; K. S. 
Garg, for Respondents. 
` ORDER :— This writ petition arises 
out of proceedings for setting aside ex 
parte decrees obtained by the contesting 
opposite parties Nos. 3 to 5. 

2. The disputed land is in the 
nature of a Pokhari (small pond), The 
contesting Opposite parties had filed suits 
claiming Sjirdari right 
were decreed on 7-9-1962 by the trial 
Court. It appears that after a lapse of 


five years, the contesting opposite par- 


ties asserted their right based On ex 
parte decrees and started saying that 
they would not permit anybody to 
irrigate their fields from the disputed 
land which led the petitioner to make 
enquiries with regard to the claim of 
the contesting opposite parties and 


thereafter the petitioner filed an appli- ` 


cation on 20-9-1967 for setting aside the 
ex parte decrees dated 7-9-1982. A true 
copy of the application filed by the pett- 
tioner for setting aside the ex parte 
.decree is attached with the writ peti- 
tion and has been marked as Annex- 
ure ‘I’, The petitioner had sought the 
relief of setting aside the ex parte decrees 
in favour of the contesting op- 
posite parties on the allegations that 
the contesting opposite parties had ob- 
tained ex parte decrees collusively and 
fraudulently, It had also been alleged 
that the pradhan of the Gaon Sabha 
was in ‘collusion with the contesting op- 
posite parties and had wrongly and 
illegally helped the contesting opposite 
parties in obtaining the ex parte decree. 

'3.- The contesting opposite ‘parties 


' ` filed objection against the allegations 


made by the petitioner’ in the applica- 
tion ‘for setting aside ex parte decrees 
-and asserted that the’-petitioner:had no 


right to file the application for setting. 


aside the. ex parte decrees: and that no 
fraud was practised upon ; the- court’ in” 


-` Surajdeo v; Board of Revenue 


therein which - 


’ posite 


VACL R 


obtaining the ex parte: decrees and that 
valid decrees have been obtained which 
could not be set aside at the instance 
of the petitioner, 


4, The ‘trial court, through its ieee 
dated 10-6-1969, set aside the decree in 
favour of the contesting opposite parties 
as is evident from Annexure “tI” 
attached with the writ petition. Against 
the judgment of the trial court dated 
10-6-1969 the contesting opposite parties 
fled two revision petitions which were 
allowed by the revisional court through 
its judgment dated 7-3-1973. A certified 
copy of the judgment of the revisional 
court has been attached with the writ 
petition and has been marked as 
Annexure “IH”, Against the judg- 
ment of the revisional court the peti- 
tioner has approached this Court under 
Art, 226 of the Constitution, 


5 On 26-9-1979 I allowed the writ 
petition and quashed the impugned 
judgment of the revisional -court and 
had observed as below:— 


- “To my mind, the approach of the 
earned Member is not correct. More- 
over, the learned Member has not con- 
sidered an important aspect. that if 
fraud has been ‘practised upon the court 
by a party in obtaining ex parte decrees 
and if those. decrees . have been’ set 


- aside, there was no occasion for. the re- 


visiona] court ‘to interfere with the 
orders of the trial court .setting aside 
the ex parte decrees, It has often been 
Observed that even if the trial court had ` 
acted illegally or without jurisdiction 
but its order ‘has done justice, it does 
not call for interference in the exercise 
of -revisiona] jurisdiction, Since: the 
learned Member. has. approached. the 
problem from . wrong angle, his judg- 
ment deserves to be quashed,” 


6. I had allowed the writ petition 
in the absence of the counsel for the 
contesting opposite parties whose name 
did not appear in the cause list on the 
relevant date, hence I recalled my order 
dated 26-9-1979 and I .have heard the 
learned counsel for the contesting op-. 
parties. The main grievance of 
the learned counsel for the contesting 
opposite parties before me is that the 
petitioner was not a party to.the suits . 
in which ex parte decrees- had. been 
passed in favour. of. the contesting op- ` 


posite ‘parties, hence she -hað no right to ` 
-make —an application. -for oe aside = 


Tei “parte : decrees, . i 


í | . fraud and misrepresentation he 
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` 7.. Secondly: “he. has contended” - that 
there :were two suits, hence one writ 
petition could: not. be -entertained to 
grant requisite reliefs to the -petitioner, 

8. The learned counsel for the peti- 
tioner deposited a court-fee of Rs. 100/- 
to meet the technical 
‘On behalf of the contesting opposite 
parties to the effect that one writ peti- 
tion was not competent for the purpose 
of quashing two orders passed by the 
revisional court relating to two suits. I 
accepted the court-fee paid by the peti- 
tioner and.the learned counse] for the 
contesting opposite parties has no seri- 
Ous objection now in this regard, 

9. As regards the main contention 
raised on behalf of the contesting op- 
posite parties that the petitioner had no 
right to get the ex parte decrees set 
aside as he was not a party in the suits, 
the learned counsel has invited my at- 
tention to the rulings reported in AIR 
1957 All 820, Laraiti Devi v. Sia Ram; 
1959 All LJ 818: (ATR 1960 All 360), 
Uttar Pradesh State v. Shib ‘Saran 
Agarwal. 1974 Rev. Dec. 298. Sukhdeo 
v. Jagdhari. and 1976 All LR 216: (1977 
Tax LR NOC 8) (All), Lalli Tandon V, 
Union -of India, 

10. In AIR 1957 All 820 Laraity Devi 
'v, Sia Ram it has been observed as 

vee vide paragraph 8 :—- 

If it was his case that the com- 
promise was voidable at his option on 
the ground of fraud or misrepresenta- 
tion he has his remedy in a regular ‘suit. 
‘In any case he had no right-to pray for 
the quashing of the . compromise. and 
setting aside the decree on an applica- 
tion under S.. 151 Code of Civil Proce- 


eon tee 


dure. This contention appears to us to. 


be well founded. It is well settled that 
it is not open to any party to invoke the 
inherent jurisdiction of the Court when 
he had another remedy open to him but 


. . did not pursue it.” 


11.. In the present case, it has been 
contended that the petitioner was not 
‘a party to the sults in which ex parte 
‘decrees were obtained, hence he had 
no right to apply for setting aside ex 
parte: decrees and on the ground of 
could 
= file a regular suit and obtain requisite 
reliefs but at his instance the applica- 
-tion under. O. 9 R, 13 C, P. C. read with 
-S. 151 -C.-P. C. was not maintainable, It 
is- true that the petitioner could bring 
-la regular suit. for the. reliefs : claimed 
“ley him -but there is.no. ‘hard and. fast 


' Surajdeo::y¥. ‘Board of Revenue >’ 
- rule that.the petitioner could not bring 


objection raised ` 
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the correct facts to the notice of the 
court concerned that fraud had been 
practised upon the Court and that the 
Court had committed patent illegality 
in passing the ex parte decrees in fav- 
our. of the contesting opposite. parties 
specially when the petitioner was likely 
to be affected by the ex parte decrees 
in favour of the contesting opposite 
parties, When the disputed land is con- 
verted into cultivatory fields, the irriga- 
tion facilities available to the petitioner 
would be put in jeopardy. To my mind, 
it is not correct to contend that the 
trial court could not exercise powers 
under S, 151 C. P. C. in the circum- 
stances of the present case. The aboye 
mentioned ruling is distinguishable and 
is not quite applicable to the facts and 
circumstances of the present case, If a 
person has two remedies open to him, 
he can pursue either. I will give my 
Own reasons later how the petitioner 
could invoke the jurisdiction of the trial 
court under S. 151 C. P. C. in the pre- 


sent case, 
12. In 1959 All LJ 818: (AIR 1960 
All 360), U, P. State v. Shib Saran. 


Agarwal, it has been held by a Division 


- Bench of this Court that a Court has 


no power outside under O. 9 R. 13 
CPRO to set, aside an ex parte 
decree passed by itself, Relying 
on this case the learned counsel for the 
contesting opposite parties has contend- 
ed before me that the trial court had 
no powers to set aside ex parte decrees 


under S, 151 C. P. C. and it had only © 


powers to set aside ex parte decrees 
under O. 9 R. 13 C. P. C. It is note- 
worthy that the petitioner was not a 
party to the suits in which ex parte 
decrees were passed in favour of the 
contesting opposite parties, hence he 
could not approach the Court concerned 
ander O. 9, R. 13 of the Civil P.C. 
I think this case is also distinguishable 
and inapplicable to the facts and cir- 


. cumstances involved in the present casa 


under my consideration, 


13. In 1974. Rev. Dec. 298 Sukh- 
deo v. Jagdhari a learned Mem- 
ber, Board of Revenue, has held -thus :— 

“It is only a party to the suit who 
can apply for — restoration of the suit, 
and ‘not a third. person, The revisionist 
being. not aparty to the suit; he had no 


right toapply for restoration of the suit.” 


14: . No doubt the observations made 


‘to the above ;case support the contention 


y, 
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raised’ on behalf of the contesting op- 
posite parties. To my mind, the obser- 
vations made by the leamed Member 
are too wide and they cannot be accept- 
ed as laying down quite correct law. 
There may be cases where a third per- 
SOn can bring correct facts to the notice 
of the courts concerned and the courts 
concerned will be fully justified in act- 
ing upon the information received and 


C, P, C. In the present case I think that 
the petitioner was fully justified in 
bringing correct facts to the notice of 
the trial court which rightly proceeded 
On the information received and has 
ightly set aside the ex parte decrees 
in favour of the contesting opposite 
parties, 


15. In this connection it is note- 
worthy to mention that the contesting 
opposite parties had alleged in their 
plaint that the disputed land was in 
the nature of Pokharj and that they had 
claimed Sirdari right in the disputed 
land. The trial court through its judg- 
ment dated 7-9-1962 had declared the 
contesting opposite parties as Sirdars 
of the disputed jand, 

16. According to S 195 of the 
U. P. Z. A. and L. R, Act the Land 
Management Committee with previous 
approval of the Assistant Collector in 
charge of the Sub-division shall have 
the right to admit any person as Sirdar 
to any land (other than land falling im 
any of the classes mentioned in Sec- 

tion 132)...... 3 . 


17. The relevant portion of S. 132 
of the U. P. Z. A. and L. R. Act reads 
as below ;— 

“Notwithstanding anything contained 
in S. 131, but without prejudice to the 
provisions of S. 19, Sirdari right :shall 
not accrue in — 

(a) pasture lands or lards covered by 
water and used for the purpose of grow- 
ing singharg or other produce or land 
in the bed of a river and used for cas- 
ual or occasional cultivation,” 

18. The perusal of the judgment 
“dated 10-6-1969 delivered try. the trial 
court indicates that the trial court has 
set aside the ex parte decrees on the 
ground that fraud had been practised 





upon the Court and that there was no. 


previous approval of the Assistant Col- 
lector in charge of the Sub-division for 
aliotting the disputed land to the con- 
testing opposite parties as Sirdars, To 


Surajdeo v. Board of Revenue 


in exercising powers wader § 151. 


A.L R. 


my mind, the trial court has set aside 
the ex parte decrees in favour of the 
contesting opposite parties on the ground 
that the ex parte decrees were passed 
in favour of the contesting opposite par- 
ties without looking into the provisions 
of law, hence the Court had committed 
an error of law in passing the ex parte 
decrees in favour of the contesting op- 
posite parties which deserved quashing 
and were rightly set aside by the trial 
court through the order dated 10-8-1969. 
Thus a wrong committed by the trial: 
court on 7-9-1962, in passing ex parte 
decrees in favour of the contesting op- 
posite parties has been set right by the 
trial court through its later order dated 
10-6-1989. 

19. In ATR 1969 Mad 462 Weavers 
Mills Ltd. Rajapalayam v. Balkis 
Ammal. the following observation has 
been emphasized by the learned coun- 
sel for the contesting opposite parties 


before me :— 
“ee 


ice „Suppression Of evidence and 
even negligent conduct in the prior liti- 
gation would not be proper grounds for 
setting aside an earlier order.” 

20. According to the learned counsel 
for the contesting opposite parties on 
the basis of the aforesaid case even per- 
jured evidence to support the earlier ` 
judgment cannot be a ground for setting 
aside’ the earlier judgment, The observa- 
tions made in the aforesaid ruling are 
in different set of facts mentioned in the 
aforesaid judgment. However, even in 
this case it has been mentioned that ex- 
trinsic fraud alene can be a ground for 
setting aside an earlier judgment, hence 
in the present case when the trial court 
arrived at the conclusion that fraud had 
been practised upon the Court, I think | 
it was fully justified in setting aside the 
ex parte decrees passed in favour of the 
contesting oppesite parties on 7-9-1962. 
The aforesaid ruling of the Madras. High 
Court is not an authority that a Court 
has no jurisdiction to set aside its earlier 
order if it arrived at the conclusion that 
relevamt provisions were not complied 
with or ware not noticed while passing 
the decrees in favour of a party and 
that if the trial court arrived at the con- 
clusion that fraud had been practised 
upon the Court itself. Rather, it” has 
been observed that in order that fraud’ 
may be a ground for vacating a judg- 
ment, it must be a fraud that is extrinsic 
or collateral to everything that has been 
adjudicated upon, but net one that has 
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been or must be deemed to have been 
dealt with by the Court, In my opinion, 
the ruling of the Madras High Court re~ 
lied upon by the learned. counsel for 
the contesting opposite parties does not 
stand in the way of the trial court in. 
exercising its powers under S. 151. of 
‘the Civil P. C, 


21. My attention has also beer drawn 
to the ruling reported in 1976 AH LR 
216: (1977 Tax LR NOC 8) Lalji Tandon 
v. Union of Indig wherein a learned 
Single Judge of this Court has observed 
that it is a settled position in law that 
an order cannot be set aside at the in- 
stance of a stranger and he must be 
interested in the subject matter, In the 
present’ case, the petitioner is no doubt 
stranger ‘to the suits in which decrees 
were passed in favour of the contesting 
opposite parties but he is very much 
interested in the subject matter. If the 
disputed land is converted into cultiva- 
tory fields, thé petitioner’s right of ir- 
rigation from, the disputed land shall 
be vitally affected, hence in. my opinion, 
the petitioner cannot be- characterised. a. 
rank stranger. Rather. he could have 
easementary right in the disputed land 
on the allegations made by him. Thus, 
in my Opinion having some right in the 
nature of easementary right, the peti- 
tioner was fully entitled to bring. eor- 
rect facts to the notice of the courts 
(concerned which had passed decrees in 
favour of the contesting opposite parties 
without looking to the relevart provi- 
sions of law. In the present case, the 
petitioner was also fully entitled to 
bring to the notice of the courts con- 
cerned the collusion and fraud practised 
by the contesting opposite parties and 
the Pradhan of the Gaon Sabha in re- 
cognizing the claim of the contesting. 
opposite’ parties in the disputed land im 
which Sirdarj right -would either not 
accrue at all or would accrue in special 
circurnstances mentioned in S. 195 of the 
U. P, Zamindari Abolition and Land 
Reforms Act. It was the duty of the 
laintifé and the defendants both to 
ring relevant provisions of law to the 
notice of the court concerned and it was. 
atso the duty of the Court itself to look 
into the relevant law before passing the 
decrees in favour of-the contesting op- 
posite. parties, Since the Court ard. the 
parties. to the suits: did not pay due re- 
gard to the statutory provisions of Iaw 
when the decrees in favour of the eon- 
testing opposite parties were passed, the 








Suraj deo. v. Board 


of Revenue All. 7 


triat court rightly set aside the ex parte 
decrees in. favour of the contesting op- 
posite parties through its order dated 
10-6-1969. 

22. It is noteworthy that in 1955 Rev. 
Dec. 335. Srinath y, Hardwar Rai a learn- 
ed Member, Board of Revenue, in Para- 
graph 2 of his judgment has observed 
as below :-— 

ne Pasa. Section 151 Code of Civil Pro- 
cedure may properly be employed by 

a Court to set aside a decree when that 
decree has been obtained as a result of 
fraud practised upon the Court, It is a 
well settled rule of law that fraud 
vitiates all proceedings and, therefore, 
fraud is a matter of such fundamental 
and serious importance that anybody 


may bring it to the notice of the Court 
E is true that the decree was not 
passed against them but the considera- 
tion cannot be overlooked - that their 
interests were affected by the decree 
since they are land-holders and tenants 


in possession, In my opinion the view 
cannot correctly be taken that the relief 
of S. 151, C P. C. was barred to the ap- 
Plicants because, their only remedy was 
to file a separate suit,” 

(Emphasis is mine) l ° 

23. Here it would not be out of place 
to mention that the learned Member, 
Board of Revenue in 1974 Rev. Dec. 298° 
Sukhdeo vy. Jagdharj did not notice the 
eartier decision of the Board reported 
in 1955 Rev. Dec. 335 Srinath- 
v, Hardwar Rai and has made too 
wide observation that. it is only a party 
to the suit which can apply for restora- 
tion of the suit and not a third person. - 
In a declaratory suit tenants who seek 
declaration. of their right as well as the 
land-holders are necessary parties. If 
either a tenant has not been impleaded 
in the suit by his co-tenant or if one 
of the landholders has been left out in 
the suit, in my opinion, the left out 
tenant or the landholder, though being 
not party to the suit, hes a right to in- 
voke the jurisdiction of the Court to set 
aside the order passed by it without 
hearing either of them. In such a cir- 
cumstance I do not. agree that a person, 
not party to the suit, cannot apply for 
restoration of the suit or setting aside 
the ex parte decree, The true test is 
that the person applying for restoration 
of the suit or for setting aside the dec- 
ree should have some interest in the 
subject matter. of the litigation, 


98 All, 


24. In AIR 1925 Cal 1145, Rash 
Bihari Majumdar v. Kusum Kumari 
Guha, a learned single Judge of that 
Court has observed as below :— 

‘**......Lhe application being one under 
S. 151 Code of Civil Procedure invoking 
the inherent powers of the Court to 
make an order necessary in the ends of 
justice the question as to the 
standi of the applicant can hardly arise, 
The petitioner was no doubt not a party 
to the mortgage suit but it cannot be 
urged for a moment that he is not vital- 
ly interested in the order which had 
been passed and which he seeks to ba 
vacated,” 

25. Placing reliance upon the afore- 
said observations I think that in the pre- 
sent case the petitioner was vitally in- 
terested in the decree passed in favour 
of the contesting opposite parties which 
he wants to be vacated, If the decrees 
in favour of the contesting oppasite 
parties remain intact, the petitioner’s 
right of irrigating his fields from the 
disputed land shall be vitally affected. 
In such a circumstance even: if the 
petitioner is assumed to have no locus 
standi to move the application for sett- 
ing aside the ex parte decrees in favour 
of the contesting opposite parties, it 
annot be said that the trial court had 
no jurisdiction to set aside the ex parte 
decrees which were against the provi- 
sions of law and were the result of col- 


lusion and fraud practised by the plain- 


tiff and the defendants in the suits in 
which decrees recognizing the claim of 
the contesting opposite parties in the 


disputed land as Sirdar were passed. I 


have a strong feeling that the trial court 


while passing decrees in favour of the’ 


contesting opposite parties had blatant- 
ly ignored the provisions of S. 132 read 
with S. 195 of the U. P. Z. A. and L, R. 
Act, hence it acted rightly in setting 
right its own wrong through the order 
dated 10-6-1969, 

26. My attention has also been drawn 
to ILR (1949) 1 Cal 153 Mahmud Ismail 
Salehji v. Ahmad Ismail] Salehji where- 
in it has been held :— 

RE is there is inherent jurisdiction 
to set aside ex parte orders against 
persons whose rights have been affected 
by such orders although they are not 
parties to the proceedings in which such 
orders are made,” 

27. In the present case the learned 
Member Shri H, S. Haq, I. A. S. in the 


Suraideo v. Board of Revenue 


locus - 


the order of the trial court dated 10-6- 
1969 under the wrong impression that 


thé ex parte decrees could be set aside 


only by way of review application along 
with the application under S. 5 of the 
Limitation Act. He ` observed ‘iy his 
Judgment as below:— ` 

“In short, the: Court had no jfurisdic- 
tion to set aside the judgment and the 
decree dated 7~2-62 on the application 
Of the Opposite parties filed on 20-9-67 
and purporting to be under Section 151; 
which was not an application for review 
duly supported by an application under 
Section 5 of the Limitation Act. The 
reference made by the learned Commis- 
sioner is, therefore, accepted and the 
applications for revision are allowed. with 
costs and with counsel’s fee which is 
fixed at Rs, 25/-. In consequence the 
trial. court’s order dated June 10, 1969 
is set aside,” 

28. The perusal of the judgment of 
the revisional court indicates that the 
learned Member has patently erred in 
appreciating the scope of the provisions 
of S. 151 of the Civil P. C. To my mind, 
the provisions of O. 47 R.1C. P. C. 
have no application to the facts and 
circumstances of the present case, The 


only provision relevant and applicable 


to the facts and circumstances of the 
present case is the provision contained 
in S. 151 of the Civil P. C. It is well 
known that arevisiona] court should not 
exercise its powers toset aside even an 
illegal and wrong order if it results in 
restoring another illegal and wrong 
order, I find that the above salutary 
rule has escaped the notice of the revi- 
sional court and it -has failed to approach 


the problem involved in the present 


case from the correct angle, Moreover 
I have already indicated that the trial 
court rightly set aside the ex parte dec- 
rees in favour of the contesting opposite 
parties through its order dated 10-6-1959, 

29. In the light of the above discus- 
sions, the writ petition succeeds and the 
impugned judgment of the Board of 
Revenue dated 7-3-1973, deserves quash~ 
ing which hereby I quash. The contest- 
ing Opposite parties may implead the 
petitioner in the suits already filed so 
that the correct facts may come before 


the courts or they may bring fresh suits | 


under O. 1 R. 8 C. P. C. against the re- 
sidents of the village, also including the 
petitioner so that the trial] court may 
know correct facts and pass valid and 


A.L R. ` 
exercise of revisional ‘powers; set aside 


y? 
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effective decrees after looking into the 
relevant provisions: of law. Parties are 
directed to bear their own costs. 


Petition allowed, 
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K. N. MISRA, J. 
Munni Lal, Petitioner v. 
and others, Respondents. 
Civi) Misc. Writ No. 10164 of 1979, pi 
11-9-1981. 


(A) Civil P. C. (5 of g. O. 34, Rr. 5, 
6 and O. 21, Rr. 89, 982 — Decree wrong- 
ly prepared under O. 34, R. 5 instead of 
0. 34, R. 6 by mistake of Court — Pro- 
. perty attached and sold in auction — 
Auction purchaser, held, was entitled to 
confirmation of sale. 


Smt. Sona 


A party to a case cannot be made to 
suffer by 
Where a decree holder, his earlier de- 
cree passed under O. 34, R. 5 not having 
been fully satisfied, applied for a per- 
sonal decree to be passed under O. 34, 
R. 6 for remaining amount but the 
Court inadvertently prepared q decree 
for the remaining amount under O. 34, 
R. 5 instead of under O. 34, R. 6, the 
bona fide auction purchaser of the pro- 
perty sold in execution of such decree, 
held, could not be made to suffer by the 
mistake of the Court. He was entitled to 
get the sale confirmed: The attachment 
and sale of the property in question 
could not be said to be invalid and it 
` could not be struck down as void auc 
tion ‘sale. (Paras 19, 21 and 24) 

Since already a decree under O. 34, 
R. 5 was prepared and the same was also 
put into execution, a decree under O. 34, 
R. 6 alone could be prepared under law 
and not another decree under O. 34, 
R, 5 C. p. C. The error in preparation of 
the decree under O. 34, R. 5 jnstead of 
O. 34, R. § was merely a clerical] error 
and the party to a case could not be made 
to suffer by the mistake of the court it- 
self. AIR 1967 SC 608, Followed. 

(Para 19) 

(B) Civil P. C. (5 of 1908), S. 152 — 
Error in preparation of a decree — Held, 
could be corrected in exercise of power 
undér S. 152. 

Where the decree under O. 34, R. 5 
was already passed and the uMpaid de- 
creta] amount was sought to be realis- 
ed by a decree sought to be prepared 
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the ‘mistake of the Cour#.. 


All. 29 


under O. 34. R. 6, held, the error, which 
crept in, the preparation of the decree 
under O. 34, R. 5 instead of O. 34, R. 6 
could very well be said to be a clerical 
error Or an error arising out of an acci- 
dental slip or omission unintentionally 
made which could‘be corrected in exer- 
cise of power under S. 152 C. P. C. 
(Para 22) 
(C) Civil P. C. (5 of 1908), O. 21, R. 89 
— Setting aside auction sale — Deposit 
must be made within 30 days from date 
of auction — Time cannot be extended 
by Court. (Para 23) 
(D) Constitution of India, Art. 226 — 
Writ petition challenging order setting 
aside auction sale — Whether property 
has been auctioned for inadequate price 
ig a question of fact — Question cannot 
be considered by High Court. (Civil P. C. 
(1908), O. 21, R. 89). (Para 25) 
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A. N. Bhargava, for Petitioner; San- 
katha Rai, for Respondents. 

ORDER :— This writ petition, under 
Art. 226 of the Constitution of India, is 
directed against the order dated 14-9- 
1977, contained in Ann. ‘3’, to the writ 


petition, passed by the District Judge, 
Mirzapur, opposite party No. 4. by 
which he allowed the appeal and 
set aside the auction sale, held on 13th 
of May. 1969 wherein the petitioners had 
purchased plot No. 44 area 1 bigha 1 biswa 
situated in village Tarkapur, Pargana 
Kantit, tahsi] and -district Mirzapur. 

2. Brilefty stated the facts of the cose, 
giving rise to this writ. petition, are that 
the opp. parties Nos, 2 and 3, namely, 
Shiy Shanker and Smt. Karora, had filed 
a suit No. 282 of 1956, against the de- 
ceased opp. party No. 1, Smt. Sona alias 
Sonia, for the recovery of certain money 
on the basis of a simple mortgage deed. 
The suit was decreed on 25th Apr., 1957 
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and a preliminary decree, under O. 34, 
R. 4 C. P. C., was passed and a final de- 
cree for the. sale of mortgaged property 
was prepared on 16th May, 1958. That 
decree was put in execution, but it was 
not fully satisfied as the entire amount, 


due under the decree, could not ‘be re- 


alised by the sale of the mortgaged pro- 
perty. Thereupon, an application was 
moved by the decree holder on 23rd of 
Feb., 66, > under O. 34, R. 6. a copy of 
which has been annexed as Ann. ‘I’ to 
the supplementary rejoinder affidavit. In 
this application jt was averred that a 
sum of Rs. 2749.75 P. has remained un- 
paid, which could not-be realised by the 
sale of the mortgageq property, hence 
a persona] decree be passed under O. 34, 
R. 6. Although a prayer, in the body of 
the application, to the effect that a de- 
cree be passed under O. 34, R. 6, was 
made but, at the end of the application it 
was mentioned in the prayer that ‘a de- 
cree be prepared ~ under O. 34, R. Ð, 
which apparently was mentjoned by in- 
advertence. This application was. allow- 
ed on 21-9-66 and the decree holder, on 
16-8-67, applied for the execution of that 
decree by sale of the properties other 
than the mortgaged property and in ex- 
ecution of the decree, plot No. 44 area I 
Bigha 1 Biswa, situated in village Tar- 
kapur, district Mirzapur, was attached 
on 31st of March, 1969 and it was sold 
a sum Of Rs. 1000/~ in auction sale held 
on 13-5-69. 


3. The judgment debtor filed an ob- 
jection under S. 47 C. P. C., inter alia, 
on the grounds that the execution 'can> 
not proceed against the aforesaid plot in 
question as the same was not a mortgag- 
€d property and the decree. which was 
prepared, was under O. 34, R. 5 and not 
under O. 34, R. 6: hence the execution 
application be rejected and the execu- 
tion should not proceed against the 
aforesaid plot in question. This applica- 
tion was rejected by the trial court on 
25th Jan., 1969. The judgment debtor, 
aggrieved by the said order, preferred 
First Appeal No. 64, of 1969 which was 
allowed by the District Judge, vide its 
- order dated 23rd July; 1969, on the 
` ground that as no decree, as a matter of 
fact, was prepared under O. 34, R. 6, 
hence the decree holder could not pro- 
ceed against the non-mortgaged pro- 
perty. A Second Execution Appeal 
No. 1513 of 1969 was, thereupon filed by 
the decree holder which was allowed by 
this court. vide its judgment and order 
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dated 4-4-72, atrue copy of which isan- 
nexed as Ann. ‘4’ to the writ petition, 
The case was remanded tothe executing 
court with the direction that it be kept 
pending and the decree holders were 
afforded opportunity to have the decree 
rectified by getting the mistake removed 
in preparation of the aforesaiiqd decree 
which was wrongly prepared under O. 34, 
R. 5 instead of O. 34, R. 6. 

4. After passing of the aforesaid order, 
the decree holders moved an applica- 
tion for the correction and rectification 
of the decree under Ss. 151/152 C. P. C, 
On 18-4-72. This application was allowed 
by the trial court on 18-5-74. Ann. ‘I’ 
te the writ petition, is a true copy of the 
said order. It was observed by the trial 
court that “it is obvious from record that 
the decree-holder had actually intended 
to apply for preparation of a decree 
under O. 34, R. 6 C. P. C., but by a typ- 
Ing mistake the application contained a 
prayer for preparation of a decree under 
O. 34, R. 5 C. P. C. There can be absolut- 
ely no doubt that the decree holder 
wanted to apply for preparation of a de- 
cree under O. 34, R. 6. Even the High 
Court, by its order dated 4-4-72, had 
made observations to that effect.” The 
tria] court, on these . facts, allowed the 
application and directed preparation of 
the proper decree under O. 34, R. 6 and, 
in pursuance of that order. the decree 


under O. 34, R. 6 was drawn on. 3rd 


July, 76, a true copy of which has been 
annexed as Ann. ‘6. to the supplementary 
affidavit, filed on behalf of the judgment- 
debtor, opp. party No. 1/1. 

5. The opp. party No. 1 filed revision 
challenging the preparation of the afore- 
said decree; but the revision was dis- 
missed by the District Judge. The opp, 
party No. 1 also came: to this court 
against that order in revision but tha 
same was also dismissed. 


‘6. The opp. party No. 1, thereafter. 
filed another objection under S. 47 
C. P. C. challenging the decree prepared 
under O. 34, R. 6 on the ground that the 
mortgaged property still exists to satisfy 
the debt and in that decree the rate of 
interest, which wag awarded, was at 
three per cent, but now six per cent had : 
been awarded in the aforesaid decree 
dated 3-7-76. The objection was rejected 
by the trial] court and the appeal, filed 
against that order, was also rejected by 


the District Judge. The opp. party No. 1 


had, thereupon, again approached this 
court by filing the revision. Thig revis 
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sion, No. 849 of 1977, was dismissed by 
this court, vide its judgment and order 
dated 27th April, 1978, a true copy,of 
which is annexed as Ann. ‘5’ to the writ 
petition. 

7. Now reverting to the facts, regard- 


_ing the auction sale of the land. which 


= 


© auction 


was attached on 31-3-1969 and sold in 
auction sale held on 13-5-69 to the peti- 
tioner, Munnj Lal, who was the highest 
bidder. The petitioner’s bid was accepted 
and he was declared to be purchaser of 
the property and he made deposit of 
twenty five per cent of the amount of 


purchase money the same day and the, 


remaining amount was deposited by him 
within fifteen days from the date of 
sale of the property in the said auction 
sale. 

8. The judgment debtor, oppo. party 
No. 1, after the said auction sale did not 
apply for setting aside the auction sale 
under O. 21, R. 98 C. P. C. The judgment 
debtor, however, filed an objection under 
S. 47 C. P. C. challenging the executabil- 
ity of the decree and sale of the non- 
mortgaged plot No. 44 on the ground 
that the decree was not prepared under 
O. 34, R. 6. 


9. The judgment debtor, after the 
decision by this court in the Execution 
Second Appeal No. 1531 of 1969, arising 
out of the earlier proceedings u/s. 47 
C. P. C. initiated by him, withdrew, un- 
conditionally on 8-9-73, the money which 
he had deposited on 3-6-69 for satisfac- 
tion of the decree. 


10. After about three years of the 
Said withdrawal, the judgment debtor, 
opp. party No. 1, deposited a sum of 
Rs. 4,146-70 p. on 30th July, 1976. This 
amount deposited was not the full 
amount, as contemplated under O. 21, 
R. 89. Later on the opp. party No. 1, 
after a lapse Of about two years, again 
deposited on 5-7-78 the balance amount 
cf\Rs. 1,600/-. This deposit, he made after 
the decision of this court dated 27-4- 
78, by which his revision was rejected. 
After making the aforesaid deposit, in 
two instalments, the oppo. party No. 1, 
for the first ime, moved an application 
on 20-9-78 for setting aside the aforesaid 
sale under O. 21, R. 89 
riw Ss. 57 and 151 C. P. C. No applica 


- tion under O. 21, R. 89 was earlier filed 


by the dpp. party No. 1 seeking setting 
aside the auction gale. 

11. The said application wag rejected 
by the tria] court, vide order dated 28-2- 


Munn; Lal 
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79, contained in Ann. ‘2’ to the writ peti- 
tion, holding that since the aforesaid de- 
posit was not made within the period of 
thirty days, as required under O. 21, 
R. 92 (2) C. P. C., hence the application 
deserves to be rejected. The opp. party 
No. 1, aggrieved by the said order, pre- 
ferred an appeal which was allowed by 
the District Judge, Mirzapur, vide its 
order dated 14-9-79 (Annexure TII) hold- 
ing that ‘the non-mortgaged property 
could not be attached and sold in execu- 
tion of the decree which, in fact, did not 
exist under O. 34, R. 6: hence, the sale, 
made jn execution of the decree, was ` 
invalid and could not be sustained on 


V. Sona i : 


-the decree which was prepared, later on, 


under O. 34, R. 6 on 3-7-1976. The opp. 
party No. 4 further observed that “since 
the decree, under O. 34. R.6 GC P.C. 
Was non-existent when the sale was held, 
the sale was invalid and ineffective and 
did not pass title to the purchaser and, 
on these findings, the appeal was allow- 
ed and the auction sale, held on 16-9-69, 
was set aside and it was further ordered 
that since the entire decretal amount has 
been deposited by the judgment-debtor, 
the execution be struck off in full satis- 
faction. The auction purchaser shall be 
entitled to recover poundage deposited 
by the judgment-debtor.” This order, 
passed by the opp. party No. 4 hag been 
challenged in this writ petition. 

12. I have heard the learned counsel 
for the parties and have gone through 
the impugned order and also the aver- 
ments contained in the writ petition as 
well as the counter affidavit, rejoinder 


affidavit and also the supplementary 


affidavits, filed on behalf of the opp. 
party No. 1. 

13. The learned counsel for the peti- 
tioner argued that the lower appellate 
court has wrongly held that it was not a 
case of correction of clerical error in the 
decree, but it was a case of substitution 
of decree from ane under O. 34, R. 5 
with that of under O. 34, R. 6 and on this 
erroneous ground erred in holding that 
the property other than the mortgaged 
property could Not be put to sale. In 
support of this contention the learned 
counse] for the petitioner referred to the 
decision of thig court dated 27th April, 
1978 passed in aforesaid Civi] Revision 
No. 849 of 1977 (Annexure ‘5’) wherein 
it was held that: 

“the facts indicate that the order 
directing the preparation of the decree 
was passed on 23rd Feb., 1966 and the 
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Same became- final . and it -was due to 
' some clerical mistake that -insteaqd of 
Rule 6, Rule 5 was mentioned. By the 
order dt, 18-5-74 the court ‘corrected 
that mistake and rectified that decree 
and that order being just and correct 
was not open to interference in revision.” 
The learned counsel further pointed 
Out that this court had further observed, 
while repelling the contention of the 
judgment debtor regarding the executa- 
bility of the decree that: - 


“It would appear, therefore, that the 
applicant did file certain objection re- 
‘garding the executability of the decree 


made under Order 34 Rule 6. Those ob- 
jections were rejected. I do not think 
that now it is again open to the appli- 
cant to challenge the executability of 
that decree. Hence the view taken by 
the court below is absolutely just and 
correct and there is no scope for any 
interference”. - 


The learned counsel for the petitioner 
- thus submitted that this order, dated 27th 
April, 1978, passed by this court in Civil 
Revision No. 849 of 1977. upholding the 
executability of the decree would ope- 


rate as res judicata between the parties . 


and the learned lower appellate court 
erred- in holding that the decree, being. 
not a decree under Order 34, Rule 6, 


would not be executed against the non 
mortgaged properties in question. 


14. The learned counsel for the peti- 
tioner has further contended that’ the 
decree-holder had applied for the pre- 
paration of the- decree on 23-2-1966. a 
copy of which has been annexed as An- 
nexure ‘Il’ to the supplementary affidavit 
filed by the opp. party No. 1 wherein 
it was specifically mentioned that a sum 
of Rs. 2.749-75-p. has remained unpaid 
and the same cannot be realised with- 
out the decree being passed under O. 34, 
R. 6, and this application was allowed 
by the court after notice of hearing to 
the judgment debtor on 21-9-1966. But 
due to clerical error the decree was pre- 
pared: under O. 34,.R. 5 instead of O. 34, 
Rule 6 on 17-11-1966. He further con- 
tended that the earlier decree, under 


Order 34, Rule 5, was executed. against. 


the mortgaged. property and the ` afore- 


said sum. of Rs. 2,749-75 p. had remained . 


unpaid, the decree-holder ‘had, therefore, 
applied for the preparation.. of a decree 


wider Order 34, Rule 6. Since a decree 
‘under Order 34..Rule § was already pre- - 
pared and executed and. the: aforesaid . 
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Argued that the -petitioner -béing 
fide auction purchaser is’ entitled to get ` 


even by setting aside novation or 
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amount remained unpaid, theré was no 
occasion for preparing another ‘decree 
under Order 34 Rule 5. It was merely 
by clerical error or accidental slip ‘or 
omission that a decree was wrongly 
pyepared under Order 34, Rule 5 instead 
of under Order 34, R. 6. The ‘petitioner, 
therefore, cannot be made to suffer due 
to the mistake of the court itself. . 

| 15. The learned counsel for the peti- 
tioner further argued that when by order 
dt. 18-5-74 the aforesaid error, in prepara- 
tion of the decree, was ordereg to be 
corrected and the error in the ‘decree 
was rectified in pursuance of the order 
passed by this court dt. 4-4-1972. the 
amendment made in the decree would 
relate back to the date of decree, which 
was wrongly prepared under . Order; 34, 
Rule 5 instead of Order 34, Rule 6 ‘on 
17-11-1966. The learned counsel 
contended that the aforesaid order. dated 
18-5-1974 correcting the decree was 
validly passed in exercise of the power 
under Sections 151 and 152 C. P. C. The 
learned counse] further submitted that, 
although the lower - appellate court 
agreed on principles that an amendment 
made in the decree would relate back to 
the date Of origina] decree, but he erred 
in holding that this was not a case of 
amendment of the' decree,’ but was a 


` cease Of novation or substitution of the 


decree. The —iéarhed further 


bona 


counsel’ 


the’ sale confirmed `as he had ‘deposited 


the amount of purchase ‘money within 
the prescribed- period. That ‘auction 
sale, made in favour of the: petitioner 


would not be affected ‘in any manner 
sub- 
stitution of the decree. In support of 
this contention he placed reliance upon 
the decision in :— 
' (1) Zain-ul-Abdin Khan v. Muhammad 
Ashghar Ali Khan (1887) ILR 10 All 166 
(PC) a l 
(2) Janak Rai v. Gurdia] Singh AIR 
1967 SC 608 
(3) Mani Lal v. Ganga Pd. AIR 1951 
All 832 a o 
16. He furthér contended that the 
trial court had rightly observed that 
“the judgment debtor had. failed ‘to de- 
posit the entire money due within 
thirty days from the date of auction 
Sale; hence he was not entitled to get 
the sale set aside under, Order 21, R. 89 
C. P.C. He also. contended. that the 


time prescribed for. making deposit under . 


“next. 


P 
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Order 21, Rule 89 was thirty days, as 
_ prescribed under Article 127 (166-old) of 
the Limitation Act and the time for 
making deposit could not be extended, 
In support of it he placed reliance upon: 

(1) Smt, Matrani Devi v. Chhathu Pd. 
AIR 1972 Pat 55. 

(2) Rameshwar Misser v. Sureshwar 
Misser AIR 1917 Pat 344 

(3) ‘Vannisami. Thevar v. Periaya- 
swami Thevar AIR .1917 Mad 176. 

17. In reply, the learned counsel for 
the judgment debtor argued that -since 
there was no decree in existence under 
Order 34, Rule 6 G P. C; hence the 
property other than- the mortgaged pro- 
perty could not be attached and sold in 
execution for realising the ‘unpaid 
amount, The sale, thus, made was in- 
valid and cannot be confirmed, He fur- 


ther argued that it was not a case of. 


correction of clerical error in the decree 
itself but a fresh decree came into exist~ 
ence under Order 34, Rule 6 on 3-7-76 
with varied terms as regards the rate 
of interest, which was raised from 3% 
to 6% and, ag such, it cannot be said to 
be merely an amendment in the earlier 
decree, prepared on 17-11-66 which was 
sought to be executed by the attachment 
ang sale of the unmortgaged property. 
The learned counsel for the opp. parties 
further urged that although a decree 
could be amended under the provisions 
of Section 152 G. P, C, but the amend- 
ment will not relate back to the decree 
itself and, ag such the decree dated 
17-11-1966, which was prepared under 
Order 34, Rule 5, cannot be treated to 
be one under Order 34, Rule 6 by order 
dated 18-10-74 from its inception. Ac 
cording to him, the decree, which was 
prepared and signed on 3-7-76 in pursu- 
ance of the aforesaid order dated 18-5- 
V4 was a fresh decree under Order 34, 
Rule 6 and the sale made on 13-5-69 
cannot be held to be a valid sale ag the 
property other than the mortgaged pros 
perty could not be attached and sold in 
a decree prepared under Order 34, R. 5, 
The learned counsel further argued that 
tthe plot in question has been sold for an 
inadequate amount and the judgment 
debtor would stand to suffer by confirma- 
tion of the sale The learned counsel 
further contended that the 4udgment 
‘debtor has depogited the entire money due 
against him. He had deposited a sum 
of Rs. 4,146-75 p. on 30-97-76. and a sum 
pf Rs. 1,600/- on 5-7-1978. The second 
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fo have been made under 
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deposit was iade fo cover up his liabi- 
lity with regard to the enhanced rate of 
interest in the aforesaid decree. He thus. 
contended that since the entire amount 
hag been paid, the learned lower appel- 
late court hag rightly refused to confirm 
the sale and there was no error in the 
impugned order in striking off the execu- 
tion: in full satisfaction of the decree, 
The learned counse] lastly contended 
that since the subsequent decree, pre- 
pared under Order 34 Rule 6 was not 
put into execution and the property in 


‘question wag not auctioned and sold in 
‘pursuance thereof, hence there was no 


question of making deposit under O. 2], 
Rule 89 for setting aside of the execu- 
tion sale of the property, made on 13-5- 
1969, ag the said execution sale was ins 
valid and vojd. 

18. I have considered the aforesaid 
arguments very carefully. The first 
question, which crops up for considera- 
tion in the present case, ig that whether 
any amount had remained unpaid by the 
execution of the decree prepared under 
Order 34, Rule 5 by executing it agains 
the mortgaged property and an applica 
tion was moved by the decree holder for 
getting a decree prepared under O, 34, 
Rule 6 in respect of the remaining unt 
paid amount under the decreg or not, 


19. It is not disputed during tha 
course of argument by the learned coun= 
se] for the petitioner that a decree 
under Order 34, Rule 5 was prepared on 
16-5-58 and the same was put into ex 
ecution and the mortgaged plot No. 45 
was sold for Rs. 1,000/- on 4-6-62. 
Thereafter the decree holder moved an 
application On 23-2-66 for the prepara- 
tion of a decree under Order 34, Rule 6 
for the realisation of the unpaid amount 
of Rs, 2,.749-75 p. but he urged that 
since in the prayer, at the end of the 
application, it was written that the de 
cree be prepared under Order 34, Rule 6, 
hence the application cannot be treated 
Order 34, 
Rule 6 GP.C, I have gone through 
the sald application, a copy of which 
has been annexed ag Annexure ‘I’ to the 


. supplementary affidavit, filed by the 


fudgment debtor, The following. aver- 
ments, contained in the said application 
would indicate that the decree. holder 
kad applied for the preparation of the 
decree under Order 34 Rule 6 ` although 
in the prayer clause Order 34 Rule 5 was 


34 ‘All. 
mentioned, which appears to be an ap- 
parent mistake. 

“Atah Jaidad marhoong se motalbe de- 
cree wasdo] nahi ho sakta hai Aisi 
soorat me matalba decree ke wasuli ke 
Vive decrea Order 34 kaida 6 murratab 
hone jaruri wanyay-sangat hai. Atah 
prarthna Hai ki decree hasb O. 34 kalda5 
murratab farmaya jane ki agya pradan 
ki jawe”, 

The application was allowed on 21-9-1966 
by the following order: 

“Case called out, -No one responded 
on behalf of the O. P, although already 
sufficiently served, The applicant-plain« 


tiff ig present along with his learned. 


counsel Sri R. R. Kashyap since no ob« 
fection hag been filed against the appli- 
cation 3/C the same is allowed. while 
ordering the fina] decree to be prepared 
in accordance with law within the time 
prescribed.” 
The aforesaid facts indicate that a den 
crea under Order 34 Rule 5 was already 
‘prepared on 14-5-58 and when the de- 
creta] amount could not be realised, in 
full by sale of the mortgaged property, 
the decree holder had applied for the 
preparation of the decree under O. 34, 
Rule 6 and the court had ordered to 
prepare the decree according to law. 
Since already a decree under Order 34, 
ule § was prepared and the same was 
also put into execution, hence a decree 
under Order 34, Rule 6 alone could be 
pared under law and not another de~ 
jeree under Order 34, Rule 5 G P.G 
us there could be no occasion nor it 
‘would be conceivable that by the afore- 
said order dt. 21-9-66 the court had 
directed preparation of decree again 
under Order 34, Rule 5 on the said ap= 
»plicatjon of the decree holder. In these 
= ances, in my opinion the error 
' in preparation of the decree dt. 17-11- 
1966 under Order 34, Rule 5 instead of 
Order 34, Rule 6 was merely a clerical 
‘error and the party to a case cannot be 
-made to suffer by the mistake of the 
court itself, 


20. The aforesaid order dated 
21-09-66, allowing the application, would 
be attributed to be an order passed for 
preparation of the decree under Order 34, 
Rule 8, which alone could be passed in 
the given set of facts stated above. The 
decree, which was wrongly prepared 
_ under Order 34, Rule 5, would thus be 
attributed to be a decree which could be 
passed under the powers exercisable by 


Munni Lal y. Song 


ALR 


the authority, namely, under Order: 34, 
Rule 6 under which alone a decree ` m. 
the aforesaid circumstances could ‘be 
prepared. There ig thus no escape from 
the conclusion that it was nothing else ~ 
but a case of clerical] error that had 
crept in inadvertently in preparation . of 
decree due to accidental slip or 
to notice the said fact ‘The error in 
preparation of the decree under Order 34, 
Rule 5 was subsequently corrected and 
the decree stood rectified after a pro- 
longed litigation, already referred to 
above. I, therefore, find that the pro- 
perty in- question was rightly attached 
in execution of the decree dt 17th 
Nov. 1966 which, as a matter of fact, 
should have been prepared under O. 34, 
R. 6, although wrongly prepared under 
Order 34, Rule 5. i 


21. Tha learned counsel for the judg- 
ment debtor next argued that the sale 
of the land in question which. was not 
the mortgaged property, would be illegal 
and void ag no decree under Order 34, 
Rule 6 was then in existence and he 
placed reliance on a decision of the Cal- 
cutta High Court in Ariatullah Ve Sashi 
Bhushan (AIR 1920 Cal 99) This case, 
however, does not apply to the facts of 
the present case. The said case was 
referred to in the aforesaid decision of 
the Supreme Court in Janak Raj’s case 
(AIR 1967 SC 608) (supra) and if was 
held to be not applicable in similar set 
of facts, In the aforesaid case the sale 
wag held in execution of the decree for 
an amount in respect of which ‘there 
was no decree existing at that time and, 
it was after the sale of the property was 
made, the decree holder had obtained a 
decree entitling him to the amount for 
which thg sale was held and in view of 
these facts it was observed in the said 
casa that the fact that subsequent to the 
sale the decree holder obtained the de~ 
creg entitling him to the amount for 
which the sale was held, would not valls 
date the sale, In the present casa thera 
was already a decree standing against 
the judgment debtor, The decree under 
Order 34, Rule 5 was executed and only 
a sum of Rs. 1,000/- wag realised by the 
sale of the mortgaged property. The de- 
cree holder had, thereupon, applied on 


23-2-66 for preparation of the decree 


under Order 34. Rule 6 in respect ofthe 
remaining unpaid decreta] amount of 
Rs. 2,749-75, which was allowed as afore- 
gaid but instead of preparing the decree 
under Order 34, Rule 6 itwas wrongly, 
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prepared under Order 34, Rule 5. In 
these circumstances the attachment and 
sala of the property in question, could 
ot be invalid and it cannot be struck 
_|down as void auction sale merely be~ 








said argument of the learned counsel for 
the judgment debtor. 


22. The learned counsel for the judg- 


ment debtor next argued that there was 


No error, accidental slip or omission n 
preparation of the decree and, as such, 
it could not be corrected in exercise of 
the power under Section 152 C. P, C. 


and the decree passed in pursuance ` of- 


the order dt. 18-5-74 was rather a fresh 
decree and it was not passed to remove 
the error in preparation of earlier de- 
crea due to any clerical error, accidental 
Blip or omigsion. I do not fing any 
substance in thig argument, A clerical 
mistake is a mistake in writing or typing 
and an error arising out of or occurring 
from an accidental slip or omission is 
an error due to careless mistake or 
omission unintentionally made, The. acs 
cidental slip unintentionally made by 
the court which, obviously, occurs by 
omitting to embody in the decree some- 
thing which the court, in fact, ordered to 
be done or which could mot be done on 
the given set of facts, In the present 
case, as already noticed above, the de- 
cree-holder had, in effect, applied for 
the preparation of decree under O. 34, 
Rule 6 and the court had passed. an 
order for the preparation of the decree 
in a accordance with law. Since tha 
decree under Order 34, Rule 5 was al- 






cise of power under Section 152, C. P. G 
and it stood corrected by the aforesaid 
subsequent order and by it no fresh de~ 
cree would be construed to have been 

This court had, vide earlier 
order dt. 4-4-72 directed the correction 
to be made in the decree by holding 
that there was mistake by the court in 
not having a proper decree prepared and 
no party should be allowed to suffer for 
ha mistake of the court, This court 
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had also, by subsequent order, dated 
27-4-78, upheld the executability of the 
decree which was challenged by. the 
judgment debtor, J, therefore, find no 
illegality in the attachment and sale of 
property in question ang the opp, party 
No. 1 cannot be permitted to urge 
against the executability of the de= 
Cree in view of the aforesaid earlier 
decision of this court. : 


_23. The next question for con- 
sideration is whether the qudg~ 
ment debtor can: seek setting 


aside of the auction sale on the basis of 
the deposit made by.-him on 30th July, 
1976 and 5th July, 1978. Admittedly, 
the auction sale took place on 13-5-69, 
In order to seek cancellation of the sale, 
under Order 21, Rule 89. the deposit 
should have been made within a period 
of thirty days from the date of auction 
sale, Thig period cannot be extended 
as held in Rameshwar Misser v, 
Sureswhar Misser (AIR 1917 Pat 344] 
wherein it hag been held that; 

“Under O, 21, R. 89 a judgmént-debtor 

may obtain a reversal Of a sale by de- 
posit of money in Court, but such deposit 
must be made within 30 days of the sale, 
The court hag no jurisdiction, -except 
with the consent of parties, to extend tha 
time, nor can it set aside a sale by allows 
ing the judgment-debtor to deposit tha 
decreta] money after the period of limi» 
tation hag passed.” 
Similar view has been taken by Madras 
High Court in the case reported in Vane 
hisamj Thevar v., Pariayaswamji Thevar 
(AIR 1917 Mad 176) where it has ‘been 
held that-— 

"Unless the deposit itself is made with- 
in 30 days of a sale, the court hag no 
power to entertain an application for 
setting it aside presented within tha 
period, the requirements of Order 21, 
Rule 92 (2), Civil P. C, not being merely, 
directory but mandatory’, 

It was further held thaty 

“The words ‘on hig depositing’ in O. 21, 
R. 89, Civil P. G, qualify the term 
“apply” and a deposit ig a condition pre- 
cedent to the making of an application 
for setting aside a gale.” 

The court has no power to exteng the 
time for making the deposit prescribed 
by the Code and their inherent powers 
under S. 151, C, P. C, cannot be invoked ` 
for the purpose. Patna High Court in a: 
decision reported in Smt, Matrani Devi ' 
Ve Chhathu Pd, (ATR 1972 Pat 55) held. 


26° All. 
“Where a judgment-debtor applying 
for setting aside a sale under O. 21, R. 89 
has failed to deposit the amount ‘within 
time prescribed by Art. 127, Limitation 
Act (1963), the Court has no powi to 
extend the time either under 5S, 148 or 
S. 151 of the Code,” 
t is thus well settled that the judgment- 
ebtor for seeking setting aside the auc- 
jon sale under O. 21, R. 89 has to make 
the deposit within a period of 30 days 
from the date of auction sale and the 
fime cannot be extended by the court. 
he aforesaid deposit made by the judg- 
ment-debtor on 30th July, 1976 and 5th 
July, 1978 cannot, therefore, ba taken to 
have been made within 
contained under O. 21, R. 89. The deposit 
of Rs. 3120-50 P. made by the judgment- 
debtor on 3-7-1969 will also not enura 
to his benefit as he had subsequently 
withdrawn the same unconditionally. 
The judgment-debtor hag also not ap~ 
plied for setting aside the auction sale 
under the aforesaid provision. The afore- 
said deposit, therefore, cannot have any 
bearing on the question of setting aside 
fne auction sale. 


24. The learned counsel’ for the judg- 
ment-debtor has further argued that the 
petitioner cannot be said to be a bona 
fide purchaser ag he could have very 
well noticed that the property was not a 
mortgaged property; hence jit could not 
be attached and sold in execution of the 
decree dated 17-11-1966 under O. 34, 
R. 5, C. P. C. and even igs notionally it 
may be takén to be a decree under O. 34, 
R. 6, the auction held would be invalid 
and ‘the petitioner, who is the auctions 
purchaser, cannot claim its confirmation, 
I do not find any merit in this submis- 
sion, Tha petitioner, who is the auction- 
purchaser, is not a decree-holder nor he 
was a party to the case, and nothing has 
beén urged to indicate that be cannot be 
treated to be a bong fide purchaser and 
without notice of the aforesaid error, in 
preparation of the decree in execution of 
which the property in question was at- 
tached and put to sale, The petitioner is 
the stranger to the case, hence it cannot 
be attributed that he was knowing the 
aforesaid technica] error in the prepara- 
tion of the decree nor he could be said to 
be aware that the property: put to auc 
tion sale was not capable of being at- 
Keched or sold, on the grounds now urged 
on: behalf of the judgment-debtor. The 


fudgment-debtor had also not got stayed’ 
r the sale of the attached property in 
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question which was sold in open auction 
held on 13-5-1989, In these circumstances 
the petitioner is apparently a bona fide 
purchaser in the auction sale, and would 
be entitled to claim confirmation of sale 
8s no action was taken within the time 
by the judgment-debtor under the pro- 
visions of O. 21, R. 89 for setting aside 
sale made in favour of the petitioner in 
the said auction sale duly made, The 
petitioner’s right to claim confirmation 
of sale would not be affected at all. Even 
if, instead of making correction in the 
decree dt, 17-11-66 itself, a fresh decree 
wag prepared on 30th July, 1976, it 
would not affect the petitioner’s right to 
claim confirmation of sale. The Hon’ble 
Supreme Court in Janak Raj’s case (AIR 
a SC 608 at p. 618) (supra) has held 


“The auction purchaser was entitled to 
a confirmation of the sale notwithstand= 
ing the fact that after the holding of tha 
sale the decree had been set aside, Tha 
policy of the Legislature seems fo ba 
that unless a stranger auction purchaser 
ig protected against the vicissitudes of 
the fortunes of the suit, sales in execu~ 
tion would not attract customers and if 
would be to the detriment of the interest 
Of the borrower and the creditor alike if 
sales were allowed to be impugned mere+ 
Iy because the decree was ultimately sef 
aside or modified.” 


Thus even if the decree in question ba 

faken to have been modified by enhance- 
ment of rate of interest from 3% to 6% 
and a fresh decree was prepared, “the 
auction sale in question cannot be can- 
celled merely because thg decree in 
question was ultimately modified or sub= 
stituted. Under the Code of Civil Proce- 
dure the court is bound to confirm the 
sale and direct the grant of a certificate 
vesting the title in the purchaser as from 
the date of sale when no application, as 
is referred to in O. 21, R. 89, is made or 
when such application ig made, is dis- 
allowed. In the. present case no applica- 
tion, under O. 21, R. 89 wag moved hence 
the auction sale deserves to be confirmed 
under O. 21, R. 92. This court in Mani 
Lal v. Ganga Pd. (AIR 1951 All 832) has 
held that (at p. 833): 


"mere fact that the judgment ‘debtor 
had filed an appeal against the decree in 
which the sale was held would not affect 
the bone fide nature of the sale even if 
a decree was ultimately reversed,’ 
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The Privy Council] had an occasion to 
consider the said matter in a case report~ 
ed in Zain-ul-Abdin-Khan v. Moham- 
mad Asghar - Ali Khan ( (1887): ILR: 10 


All 166) (PC) wherein it has been held 


that: 
“Certain. sale. has: been held in execu 


fion of ex parte decree and some of the 


properties were bought by the bona fide 
purchaser and the decree wag modified 
afterwards as a result of an appeal to 
Her Majesty in Council and it was found 
that ag the decree finally stood, it would 
have been satisfied without sale in ques- 
tion having taken place. The judgment 
debtor sued the purchaser of some of the 
sales including holders of the decree and 
bong fide purchaser, It was held by the 


Judicia] Committee that ag against the 


‘bong fide purchaser who were stranger, 
the suit must be dismissed.” 

This décision of the Privy Council was 
approved by the Hon’ble Supreme Court 
in Janak Raj’s case (AIR 1967 SC 608) 
_{supra), In the present case, the peti 
tioner, as already stated above is a bona 
fide purchaser and is stranger to the suit, 
He js, therefore, entitled to get the sale 
confirmed notwithstanding the fact that 
a fresh decree was prepared after the 
sale instead of incorporating correction 


in the earlier decree, which was wrongly 


prepared under O, 34, R. 5 instead of 
under O. 34, R. 6 as aforesaid. 

25. The learned counse] for the judg- 
ment debtor in the end argued, that the 
property hag been sold for inadequate 
amount and as such the sale should not 
be confirmed, I do not find any merit in 
this submission, The judgment debtor 
had not challenged before the courts 
below that the property in question was 
sold for inadequate amount nor tha 
lower appellate court has cancelled tha 


auction sale on the ground. He cannot, . 
therefore, be permitted to urge, this. -` 


ground for the first time in this court, 
Besides that the determination of -ques~ 
tion would involve the consideration of 
various factors, The auction sale held. -by 
the court cannot fetch a price which 
voluntary sale will fetch and the auction 
sale cannot be struck down on. the 
. ground of alleged inadequacy of the 
price. If has been held by the Division 
a agai 

Gopal (AIR 1933 All 218) that “in the 
absence of the proof to the canteens the 
presumption is that the price fetched at 
a court sale, which any and every person 
. k entitled to bid, Is: adequate,” . Hon’ble 
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Supreme Court in Kayjay Industries (P} 
Ltd. v. Asnew Drums (P) Ltd. (AIR 1974 
SC 1331 (at p. 1333) ) held that “the 
court sale cannot fetch g price which a 
voluntary sale .will fetch.’ I thug find 
that the auction sale cannot be set aside 
merely on that -ground. Such question 
could be urged and determined. if the 
judgment debtor would have applied for 
setting aside the sale. under O. 21, R. 90 
C, P. C. which has not been done in the 
present case. Whether the property has 
been auctioned for inadequate price or 
not is purely a question of fact which 
cannot be considered by this court under|_ 
Art, 226 of the Constn. of India. This 
question was also not raised by the judg- 
ment debtor before the courts below. : 

26. In view of what has. been said 
above, I find that the impugned order 


dt. 14-9-77 passed by the District Judge, 


Mirzapur in refusing to confirm the sale 
of the property in question in favour of 
the petitioner, a certified copy. of which 
has been annexed to the writ petition, ig 
per se wrong and suffers from manifest 
error Of law apparent on the fact of the 
record and has resulted in grave mis- 
carriage of justice 
27. In the resulg the writ petition 
succeeds and is, accordingly, allowed. 
The impugned order dated 14-9-77 pass- 
ed by the District Judge, Mirzapur, opp. 
party No, 4 is hereby quashed and he is 
directed to pass appropriate orderg re- 
garding the confirmation of sale and issue 
a sale certificate to the petitioner in re<_ 
spect of property in question. Let a writ 
of mandamus be issued accordingly. In 
the circumstances of the case, the par- 
ties Shall bear their own costs, 
Petition allowed, 


f 
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(A) Specifle Relief Act (47 of 1963), 
S. 20 (4) — Transféy of Property Act 
(1882), S. 58 — Agreement of. reconvey- 
ance — Specific performance of — Agree- 
ment on separate document and not 


FAcains’ Judgment ahd decree of N. B. 


Asthana, Civil I at Etawah, D/- 2-4- 
1971. 
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signed by transferor — Transaction þe- 
ing single mutual consent can be as- 
sumed. (Contract Act (1872), S. 2). 
_ Where a sale deed ig executed by a 
and a separate agreement is 
executed by thea transferee to reconvey 
the property, the transaction cannot be 
deemed to be mortgage by conditional 


gale. The sale deed and agreement are 


two separate documents, In spite of the 
fact that two documents are executed 
the transaction is nevertheless a single 
transaction to which both the parties are 
consenting parties. Therefore, though the 
. agreement ig not signed by the transferor, 
his consent can be assumed and specific 
performance of the agreement cannot 
be denied for want of mutuality. 
(Para 8) 
(B) Specific Relief Act (47 of. 1963), 
S. 16 (c) — Civil P. C. (1908), Appendix A 
Form 47 — Question as to whether plain- 
tiff was ready and willing to perform 
his part of contract — Substance of mat- 
ter and gurrounding circumstances to be 
considered. S. A. No. 543 of 1972 D/- 
4-12-1979 (All), Dissented from. 


. If from the averment made in. the 
plaint and the surrounding circum- 
stances it ig established in substance that 
the plaintiff was and remained through- 
out ready and willing to perform. his. 
part of the contract, it would not be. pro- 
per to non-suit him on a verbal omis- 
sion here and there. The institution of 
the suit for specific performance of con- 
fract and prosecution .of the case with 
due diligence shows the readiness and 
willingness of the plaintiffs; to perform 
their part of the contract. AIR 1971 SC 
1238, Relied on. S. A. No. 543 of 1972, 
D/- 4-12-1979 (Al), Dissented from. 

(Paras 12, 13) 

(C) Specific Relief Act (47 of 1963), 
S. 9 — Suit for specific performance — 
Agreement dated 29-7-1964 to reconvey 
property to vendor at his instance up to 
15-6-1966 — Suit by vendor for specific 
performance, filed on 22-12-1965 is not 
premature, (Para 9) 


(D) Precedents — Application of — 
Interpretation. 


A case is an authority for the proposi- 
Hon of law it lays down. On facts how- 
ever, no two cases may be alike and ob- 
servations made on a . particular set of 
facts in a case cannot be relied upon to 
support @ case based on totally different 
facts, i (Para 11) 
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Cases Referred: Chronological Paras 
(1979) Second Appeal No. 543 of 1972, 
_ D/~ 4-12-1979 (AIL) 10 
AIR 1978° All 463: 1977 All Rent Cas 
/ 210 > 10 
AIR 1977 All 36 10 


AIR 1974 All 294: 1974 All LJ°378° ` 10 
AIR 1971 SC 1238: (1970) 3 SCC 140 II 
(1969) 3 SCC 539 10 
AIR 1967 SC 868: (1967) 1 SCR 227 10 
K. N. Tripathi and M. B. Saxena, for 
Appellant: Ajai Kumar, S. M ee 
B. Dikshit, Gopal Singh and K, B. Sri- 
vastava, for Respondents, : 


JUDGMENT :— Har Vallabh plaintif- 
respondent No, 2, was the Bhumidhar of 
plot No. 417 measuring 1-20 acres. The 
said plot is situated in village Kandeshi 
Pachar, District Etawah. On July 29, 
1964, Har Vallabh executed a sale deed 
of the said plot in favour of the defen- 
dant-appellant for a sale consideration of 
- On the same date, it is alleged 
by the plaintiff, the defendant-appellant 
executed an agreement to transfer the 
property in favour of Smt, Saraswati 
Devi, plaintiff-respondent No. I, and Har 
Vallabh or any one of them. The plain« 
tiffs-respondents served a notice on the 
defendant-appellant on Oct. 26, 1965, re- 
quiring him-to execute a sale deed of tha 
said plot in’ favour of Smt. Saraswati 
Devi alone as Har Vallabh was not pos< 
sessed of sufficient means. The defen- 
dant-appellant replied to the said notice 
stating that he had only agreed to trans- 
fer the land in favour of Har Vallabh 
and he was under no lega] obligation to 
do the same in favour of Smt. Saraswati 
Devi. On receipt of this reply, the plain- 
tiffs-respondents sent another notice 
dated Nov. 24, 1965 to the defendant= 
appellant to execute a sale deed {fointly 
in favour of Har Vallabh and Smt 
Saraswati Devi. The defendant-appel- 
Tent did not reply to the said notice. 

2. The above is a resume’ of the facts 
which have been concurrently found by 
the two courts below and these facts 
have not been rightly challenged before 
me. It is not in dispute, and it is also 
borne out from the record, that the plain= 
tiffs-respondents instituted the suit for 
specific performance of the _ contrac# 
dated July 29, 1964 in the Court of 
Munsif on Dec. 22, 1965. 

3. It may be stated that if was urged 
before the courts below on behalf of the 
defendant-appellant that the plaintiffs- 
respondents had failed to allege and 
prové that they had-always been ready, 
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and willing to perform the agreement 
dated July 29, 1964 and were ready and 
willing to perform the same at the time 
of the institution of the suit. On this 
question, the two courts found in favour 
of the plaintiffs-respondents. In conse- 
quence of the said finding and the find- 
ing of fact summarised above, the trial 
court decreed the suit of the plaintiffs- 
respondents for specific performance and 
the said decree was maintained by 
the court of appeal. 


4. On behalf of the defendant-appel 
Tant, it hag been urged that the docu- 
ment dated July 29, 1964 was not-a con- 
tract and, as swch, was not legally en- 
forceable. It was- further contended by 
him that the suit instituted by the -plain- 
tiffs-respondents on Dec. 22, 1965 was 
premature and was not legally maintain- 
able. Lastly he repeated . the submission 
which was made before the two courts 
below that the plaintifis-respondents 
having failed to comply with the require- 
ments of law contained in S. 16 (c) of 
the Specific Relief Act, 1963 and Form 47 
contained in Appendix A of Civil P. G, 


the suit should have been dismissed in 


limine, I shal] presently deal with each 
of the submissions urged on behalf of the 
' defendant-appellant. 


5. In support of his first submission, 
Tearned counsel drew my attention to 
Ext. 1, the agreement dated July 29, 
1964. He submitted that the document 
had been executed only by the defen- 
dant-appellant and it did not contain the 
signatures of the plajntiffs-respondents, 
In other words, his argument was that 
the agreement Ext, 1 in order to be ens 
forceable should. have been a bilateral 
document; and since if was only mi- 
lateral, it could not be deemed to be an 
agreement, In support of the firsh sub= 
mission, he referred to the provisions 
contained in S, 2 of the Indian Contract 
Act. 


6. After considering the submission 
of the learned counse] I find myself 
wholly unimpressed by his reasoning. As 
already pointed out above, two docu~ 
ments. were executed on July 29, 1964. 
One of these documents was a sale deed 
by Har Vallabh in favour of the defen- 
dant-appellant and other, which is 
the basis of the present su, was an 
agreement to reconvey the properly in 
favour of Har Vallabh and Smt. Saras- 
wati Devi, either jointly or severally. 
The execution of tha two documents was 
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a single transaction and in that view of 
the matter. it is not possible to urge with. 
any legitimacy that the agreement 
dated July 29, 1964 was not an agree- 
ment enforceable at law, . 


7%. In this connection, what should 
also be borne in mind is the provision of 
Isaw contained in sub-sec. (4) of Sec. 20 
of the Specific Relief Act, 1963. The said 
provision of law specifically lays down 
that want of mutuality by itself cannot 
be made a ground for throwing a suit 
of specific performance. 


8 Section 58 of the Transfer of Pro- 
perty Act deals with various kinds of 
mortgages, One of the mortgages con- 
templated by the said section ig a mort~ 
gage by conditional] sale. The mortgage 


~by conditional sale hag been defined, 


inter alia, to mean. that when a mort- 
gagor ostensibly sells the mortgaged pro- 
perty on condition that on payment of 
mortgage debt, the buyer shal] transfer 
the property to the seller. There Is a 
proviso added to the definition of mort~ 
gage by conditional sale which lays down 
that no guch transaction shall be deemed 
to be a mortgage unless a condition is 
embodied in the document which affects 
or purports to affect the sale. It, there- 
fore, follows that where a sale deed is 
executed by a transferor and a separate 
agreement {is executed by the 


perty 
deemed to be a mortgage by conditional 
sale The deed is a deed of sale outright 
whereas the agreement executed by the 
transferee ig an agreement of reconvey- 
ance, Nevertheless the position remains 
that in spite of the fact that two docu- 
ments are executed in such a case, tne 
fransaction js nevertheless a single 
transaction to which both the parties are 
consenting parties, Thig completely dis- 
poses of the first submission of the learn-|. 
ed counsel for the appellant, 


9 Tha- second submission of the 
learned counser for the appellant is 
equally: without substance, A fair read- 
ing of the agreement dated July 29, 1964 
goeg to show that the defendant-appel- 
lant wag under an obligation to reconvey 
the property in favour of the plaintiffs- 
respondents only up to June 15, 1966. On 
the expiry of the said date, no liability 
to reconvey the property subsisted, and 
the defendant-appellant could not bef 
compelled to specifically perform the 
agreement if the plaintiffs-respondents!: 
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were unable to purchase the property by 
the said date. The submission that the 
it was premature and could only be 
ed after the expiry of July 15, 1965 is 
wholly without substance and cannot be 
ustained. 


10. The last submission hag heen 
urged with some force by the learned 
counsel for the defendant-appellant and 
he has invited my attention to a number 
of authorities of this court and also of 
the Supreme Court to buttress his argu- 
ment. He hag referred to the decisions 
of the Supreme Court in the case of 
Gomathi Nayagam Pillai v. Pelan; Swami 
Nadar AIR 1967 SC 868 and Ouseph Verm 
ghese v. Joseph Aley (1969) 3 SCC 539, He 
has also placed reliance on the single 
Judge decision of this court Rajendra 
Prasad Raj v. Rajdeva Rai, AIR 1974 All 
294, Manohar Lal v. Smt. Rajeswari Devi 
ATR 1977 All 36, Mahommed Khan v 
Ayyub Khan AIR 1978 All 463 and 
Second Appeal No. 543 of- 1972 Hari 
Shanker v. Channa decided by a single 
Judge of this Court on December 4, 1979. 

11. It may be pointed out at the very 

utset that a case is an authority for the 

roposition of law it lays down. On facts, 
owever, no two cases may be alike, 
and- observations made on a particular 
et of facts in a case cannot be relied 
n to support a case based on Totally 
ifferent facts. Except for the single 
Judge decision reported in the last case, 
al) other cases cited on behalf of the de- 
fendant-appellant ‘are distinguishable on 
facts and do not lend any assistance fo 
the appellant. The last. case referred fo 
by the learned counsel] which js an mm- 
reported decision of a single Judge lays 
down the law rather too broadly and 
with due deference to the learned Judge, 
I am unable to share ‘his views. In con~ 
nection with the submission of the learn- 
ed counsel on this aspect of the -case, it 
would be proper to bear in mind the ob-~ 
servations of the Supreme Court in 
Ramesh Chandrg Chandiok v. Chunni 
Lal Sabharwal AIR 1971 SC 1238. 
Grover, J. speaking for the court ob- 
served (af p 1242): | 

"The very fact that they promptly 
filed the suit shown their keennesg and 
readiness in the matter of acquiring the 
plot by purchase. It must be remember- 
ed that the appellants had not only put 
ar advertisement in news-papers about 
the existence of the agreement but had 
also sent a letter Ext. P-13 on Septem- 
ber 12, 1956 declaring their readiness 
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‘purchase price on the 


and willingness fo pay the balance of the 
respondents pro~“ 
curing sanction.” i 

IA. Immediately after the passaga 
quoted - above, Grover, J. stated (af 
p. 1242): E 

“Readiness and willingness cannot be 
treated as a strait-jacket formula, These 
have to be determined from the entirety 
of facts and circumstances relevant to 
the intention ang conduct of the party 
concerned, In our Judgement, there was 
nothing to indicate that the appellants 
at any stage. were not ready and willing 
to perform their part of the contract.” 

12. The observations of the Supreme 
Court, referred to above, make it clear 
that the requirement of S. 16 (c) and of 
Form 47 of Appendix A to Civil P. C, 
and are nof to be interpreted narrowly 
and in a hypertechnica] manner, It 1s 
the substance of the matter which is of 
importance, If from: the averment made 
in the plaints and the surrounding cir- 
cumstances, it is established in sub- 
stance that the plaintiff was ready and 
willing to perform his part of the con- 
tract and had remained ready and | will- 
ing to perform the same throughout, tE 
would not be proper to non-suit him on 
a verbal omission here or there, 
It has to be remembered that Section 16 
(c) or Form 47 of Appendix A of | Civil 
P. C does not provide for booby trap of 
which an imscrupuloug litigant should be 
allowed to take advantage. 


13. A reading of the plaint makes it 
clear that the plaintiffs-respondents have 
clearly stated that .they made repeated 
attempts to get the sale deed executed in 
terms of the agreement dated July 29, 
1964. The defendant-appejlant, fn -his 
written statement, does not dispute the 
receipt of the notice dated Oct. 10, 1965. 
Tha reply to the said notice has been 
found to be patently incorrect. No doubt 
the defendant disputed the receipt of the 
notice dated Nov. 24, 1965. But the ser~ 
vice of the same has been found to have 
been duly proved on the defendant- 
appellant, In para 5 of the plaint, it has 
further been stated that the plaintiffs were 
willing for the execution of the sale deed 
in favour of both of them or any one of 
them. Maybe that the plaintiffs’ wit- 
nesseg have not stated in so many words 
that the plaintiffs were willing to get the 
sale deed executed on payment of Rupees 
800/~. It is nevertheless to be remember- 
ed that the. defendant-appellant hag not 
disputed this fact in hig written stata: 
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ment or hig testimony before the trial 
court, The very fact that the plaintiff 
instituted the suit for specific perform- 
ance of the contract dated July 29, 1964 
and prosecuted the case with. diligence 
goes to. show that they. were ready and 
Willing to perform their part of the con~ 
tract. The last submission urged on be- 
half of the appellant also fails. 

14. No other point hag been pressed 
in support of this second appeal The 
second appeal is accordingly dismissed 
with costs, 
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Maqsoon Khan, Appellant v, 
Balwant Prasad, Respondent, — 
Second Appeal No, 581 of 1974, Dj- 
10-8-1981," 


Limitation ‘Act (36 of 1963), S. 19, 
Sch., Art, 35 — Borrower making his 
signature on pronote and receipt — En- 
dorsement of acknowledgment to repay 
. containing only his thumb impression — 
Acknowledgment not one for the pur- 
pose of S, 19 — Suit for recovery of 
amount filed after 3 years — It was 
liable to be dismissed —- Definition of 
“Sign” in Sec: 3 (56) of General Clauses 
Act not attracted —. (General Clauses 
Act. (1897), Sec. 3 (56).) 

Where the borrower had - ‘actually 
made his signature i, e, written out his 
name on the pronote and the receipt 
which signified that he could actually 
write, but the alleged endorsement of 
acknowledgment of Jiability to repay 
bore only his thumb impression below 
it, that the borrower could not be said 
fo have made any acknowledgment in 
writing for the purpose of S, 19 of the 
Limitation Act, Consequently, when the 
suit for recovery of the sum was filed 
beyond three years the period prescrib~ 
ed by Art, 35 of the Sch, to the Limita~ 
‘Hon Act, it was [able fo be dismissed 
being beyond limitation, By reason of 
payment alone within the period of 
limitation the suit could not be said fo 
be within limitation when there was no 
acknowledgment by the borrower in 


Lala 


writing signed by him, Further in such. 


SAgainst judgment and decree of Chan- 
. dra Prakash, Dist, J. Saharanpur, 
D/- 16-11-1973, / 


£Y/TY/E138/81/SMA/SNV, 


Cal 


Maqsoon Khan v, Lala 


Appeal dismissed, 
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a case efinition of the word “sign” 
contained in S, 3 (56) of the General 
Clauses Act by making of a mark would — 


© not be applicable, AIR 1951 SC 477, and 


AIR 1967 SC 526-Rel on. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1967 SC 526 9, 11 


AIR 1951 SC 477; 1952 All LJ 46 5. 
; 7, 12 

(1881) ILR 6 Cal 340 - &g 
©, A, Khan, for Appellant: A. D, Pra- 

bhakar, for Respondent, 

JUDGMENT ;— This is: a defendant’s 
Second - Appeal who is aggrieved by a 
decree for recovery of a sum of 
Rs, 8,400/- with pendente lite and future 
interest at the rate of 6% per annum on 
Rs, 4,000/- borrowed by him from the 
plaintiff, The lower appellate Court con- 
firmed the decree passed by the trial 
Court, 

-2, The finding which has ‘been. arriv- 
ed at by the courts below concurrently 
is that after borrowing’ a sum of 
Rs, 4.000/- on Feb. ‘8, 1967 from the 
plaintiff, the defendant acknowledged 
his liability for re-payment of the 
amount by paying to the plaintiff a sum 
of Rs. 300/-‘on Jan, 1, 1970. There was 
an endorsement about ‘this. payment 
made at the back of the promissory note 


‘and the receipt through which the de- 


fendant acknowledged his liability, The 
defendant affixed his thumb mark below 
it, Both the courts disbelieved the plea 
of the defendant that he had not bor- 


- rowed any money or that the promissory 


note and the receipt had been fabricated 
by the plaintiff, 

3. The courts below did not accep? 
the defendant's plea that the suif was 
barred by limitation, According to 
them, the suit was well within limita- 


“tion as acknowledgment of his liability 


had been made by the defendant by. the 


‘payment and endorsement dated Jan T, 


4. Appearing for the defendant-ap~ 
pellant Sri, S, A, Khan, his learned 
counsel], has urged that even on the find- 
ing recorded by the courts below, the 


Suit could not be said to be within limita- 


tion, His submission is that the endorse- 
ment. which was treated to be an ac- 
knowledgment extending the period of 
limitation in the filing of the suit, was 
not an acknowledgment in the eye of 
law, The precise submission -is. that 
even according to the court below the | 
defendant had made hig signatures also 
on the promissory nofe and the receiph - 
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The endorsement at the back of the 
promissory note, acknowledging the 
liabillity for the amount of loan, did 
not contain the defendant’s signature. It 
only had his thumb mark affixed below 
“it; Since the defendant could make his 
Signatures, affixation of his thumb mark. 
below the endorsement could not be 
treated in law to be signing by him. of 
the. endorsement acknowledging his 
liability having regard to. the meaning 
of the word ‘sign’ contained in S, 3 (58) 
of the General Clauses Act, 

5. In Santlal v, Kamla Prasad, (AIR 
1951 SC 477), if was observed by the 
Supreme Court (in Paragraphs 9 and 10 
of the judgment) as follows: 

"9 It would be clear, we think, fron 
the language of Sec, 20 Limitation Act, 
that to attract its operation two condi- 
tions are essential: first the 
payment must be made within the 
prescribed period of limitation and se- 
condly it must be acknowledged by 
some form of writing either in the hand- 
writing of the payer himself or signed 
by him, We agree with the subordinate 
Judge that it is the payment which 
really extends the period ‘of limitation 
under Sec, 20, Limitation Act, but the 
payment has got to be proved in a par- 
ticular way and for reasons of policy 
the legislature insists, on a written or 
signed acknowledgment as the only 
proof of payment and excludes oral tes- 
timony. Unless, therefore, there is ac- 
knowledgment in the required form, 
the payment by itself is of no avail, 

10, But while if is not necessary that 
the written acknowledgment should be 
made prior to the expiry of the period 
of limitation, it is, in our opinion. 
essential that such acknowledgment 
whether made before or after the period 
of limitation must be in existence prior 
to the institution of the suit, ......... To 
claim exemption under Sec, 20, Limita- 
tion Act, the plaintiff must be in-a posi- 
‘tion to allege and prove not only that 
there was payment of interest on a debt 
‘or part payment of the principal, but 
that such payment had been acknow- 
tedged in writing in the manner con- 
templated by that section, The ground 
of exemption is not complete without 
this second element and unless both 
these elements are proved to exist af 
the date of the filing of the plaint, the 
suif would be held. to be time barred.” 

6. Tt may be noticed that the Sup- 
geme Court was dealing in the afore- 
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said case with Sec, 20 of the Limitation 
Act, 1908 which is in pari materia with 
Sec, 19 of the Indian Limitation Act, 
1963 which governs the present cases, 

7. Section 19 of the Indian Limita- 
tion Act, 1963, in so far as it is material, 
is in the following terms, 

“19 Effect of payment on account of 
debt or of interest on legacy — Where 
payment on account of a debt or of in- 
terest on a legacy is made before the 
expiration of the prescribed period by 


. the person Hable to pay the debt or 
legacy or by his agent duly authorised 


in this behalf, a fresh period of limita- 
tion shall be computed from the time 
when the payment was made, 

Provided that, save in the case of pay- 
ment of interest made before the ist 
day of Jan, 1928, an acknowledgment 
of the payment appears in the hand- 
writing of, or in writing singed by- the 
person making the payment, 

Explanation ...... in 

In view of the Supreme Court deci~ 
sion in the case of Santlal, (AIR 1951 
SC 477) (supra) it is clear that before 
the period of limitation could: be said 
to have been extended on account of 
acknowledgment of liability made by 
the defendant, it had to be established 
that some amount was paid by him be- 
fore the expiry of the period of limita- 
tion and an acknowledgment about it 
was made by the defendant in his hand- 
writing or in a writing signed by him, 
The finding that the court below has 
recorded in the instant case, as noticed 
earlier, ig that the defendant paid a sum ~ 
of Rs, 300/- to the plaintiff before the 
expiry of the period of limitation for 
recovery of the amount taken on loan 
by him, 

8. The Courts below Have faken the 
view that an acknowledgmenf of his 
Hability was made by the defendant in 
a writing signed by him. The question 
is whether this view is sound in law, 
The defendant was found to have made 
his signatures on the pronote and tha 
receipt in his handwriting, Obviously, 
he was capable of writing his name, Be- 
low the endorsement, which has: been 
treated to be acknowledgment by the 
defendant of his liability, is a thumb 
impression said to have been made by 
the defendant, The defendant denies 
having made that impression and the 
lower appellate court found if difficult 
to say whether it was a thumb impres+ 
sion made by him on account af ig į 
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blurred nature, It is clear that even 
on the assumption that the thumb im- 
pression was that of the defendant, the 
endorsement acknowledge liability can- 
not be treated to be one signed by the 
defendant, 


9. S. 3 (56) of the General Giane 
Act, 1897 lays down that unless there is 
anything repugnant in the subject or 
context, the word ‘sign’, with its gram- 
matical variations and cognate expres- 
sion, shall with reference to a person 
who is unable to write his name, include 
‘mark’, with its grammatical variations 
and cognate expression, The Supreme 
Court had occasion to refer to this pro- 
vision in Hindustan Construction Co. 
Ltd, v. Union of India (AIR 1967 SC 
526). It observed (in paragraph 6 of the 
report) as follows.: 


“This brings us to the tananing of the 
word ‘sign’ as used'in the expression, 
‘signed copy’, In Websters New World 
Dictionary the word ‘sign’ means to 
write one’s name-on, as in acknowledg- 
ing authorship, authorising action etc,” 
To write one’s name is signature, 
Section 3 (56) of the General Caluses 
Act, No, 10 ‘of 1897, has not defined the 


word ‘sign’ but has extended its mean- 


ing with reference to a person who is 
unable to write his name to include 
‘mark’ with its grammatical variations 
and cognate expression, This provision 
indicates that signing means writing 
one’s name on some document or paper, 
In Mohesh Lal v, Busunt Kumaree, 
(1881} ILR 6 Cal 340, a’ question, arose 
as to what ‘signature’ meant in con- 
nection with S, 20 of the Limitation Act, 
No, IX of 1871, It was observed that 
“Where a party to a contract signs his 
name in any part of it in such a way 
as to acknowledge that he is the party 
contracting, that is a sufficient signa- 
ture,” It was further observed that the 
document must be signed in such a way 
as to make it appear that the person 
signing it is the author of it, and if that 
appears it does not matter what the 
form of the instrument is or, in what 
part of it the signature occurs,” 
(Emphasis supplied, 


The Suprema Court thus ruled that 

making of mark would amount fo mak- 

ing of a signature by a person who is 

unable to write his name, Else, sign- 

ing means writing one’s name on some 
document or paper,. 
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10. The Supreme” Court thus seems to 


have approved the view taken by a Divi- 


sion Bench of the Calcutta High Court 
in Sadanand Pal v. Emperor (ILR -(1932) 
Cal 550) though -it did not expressly. no- 
tice that decision in its, judgment: In 
that case a person, who was able to write, 
was gaid to have made a confession be- 
fore the Magistrate which ‘was not 
signed by him but . contained a thumb 
mark near the printed words “signature 
or mark of the accused” at the place 
where he was to place his signature in 
case he had signed it. The view taken 
by the Bench was that the mark so 
made could. not be treated to be a 


signature within the meaning: of S. 3 (52) 


of the General Clauses Act under which 
it could be considered to be a signature 
ae che eos ee 
write -his -name. 

11. My attention was drawn to some 
decisions by the learned counsel ‘for: the 
plaintiff-respondent in which it was. 
held that having regard to the context 
in which the mark was made. it amount- 
€d to a signature by the maker thereof 
even though he was able to write his 
name, These decisions not only were 
of a period prior to the Supreme Court 
decision in Hindustan Construction Co. 
Lid.’s case (AIR 1967 SC 526) but were 
generally rendered on the basis that it 
was established before the court that 
customarily signature were made by the 
authors thereof by making the marks . 
in question, In view of the clear pro- 
nouncement of the Supreme Court, it 
is not necessary to refer to them or 
deal with them in any detail in this 
fudgment, No decision, subsequent to 
that of the Supreme Court in Hindus- 
tan Construction Co, Ltd.’s case, was 
cited by counsel for the parties before 


12. The facts found in this case, as 
noticed earlier, are that. the 
had actually made his signature i, e, 
written out his name on the . pronotë 
and the receipt, Clearly, therefore, he 
was not a person who was unable to 

write his name, The extended defini- 
tion of the word ‘sign’ contained in the 
General Clauses Act by making of a 
mark was not applicabla in his case. 
The- acknowledment 





pression below it which, according, -to 
the plaintiff, had been made by the de- 
fendant, _ The defendant ‘thus had ‘not 


ee NR aa. 
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made any acknowledgment in writing 
signed by him for purpose of S, 19 of 
the Limitation Act. 1963. 


The suit out of which arises the pre~, 


sent appeal, was admittedly filed beyond 
three years the period prescribed by 
Art, 35 of the Schedule to the Limita- 
tion Act, 1963 ‘for such suits, It was 
held to be within limitation on account 
of the acknowledgment of his liability 
by the defendant by payment of Rs, 300 
and on account of the endorsement made 
by him on the reverse of the promissory 
note on Jan, 1, 1970. By reason of pay- 
ment alone within the period of limita- 
tion the suit could not be held to be 
within limitation for there was no ac- 
knowledgement by the defendant in 
writing signed by him which was néces~ 
sary before the second condition, -laid 
down for such acknowledgement by the 
Supreme Court in Santlal’s case (AIR 
1951 SC 477) (supra) could be said: to 
have been satisfied. There was thus no 
acknowledgment within the meaning of 
S. 19 of the Limitation Act. 1963.. The 
suit was clearly beyond . limitation and 
deserved dismissal] on that ground, The 
courts below misdirected themselves in 
law in decreeing it, The - decree can- 
not be upheld, 


13. In consequence, the appeal suc- 
ceeds and is allowed, The 


plaintiff’s suit is dismissed. In the cir- 
cumtances of the case, however, it ap- 
pears just to direct that the appellant 
- shall pay the plaintiff’s costs throughout 


_ Appeal allowed. 
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Shiv Narain Chaudhary, Appellant v, 
M/s, Naug and Company, Allahabad, 
Respondent, 

Second Appeal No, 2406 of 1971, Dl- 
26-8-1981." 

(A) Civil P. C. (5 of 1908), O. 30, 
ER. 10 — Suit by or against firm — Busi- 
ness carried on by tenanta in name of 
company — Notice under Section 106 
of Transfer of Property Act served 
on company — Tenancy in name of 
tenants as private persons -- Frame of 


®Against Judgment and decree of M, Ci 
Agarwal Addl, Civil. J., Allahabad, D/- 
10-5-1971, 


Tyv/Jv/#173/81/JIS 
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‘suit not defective. 


decree of 
the courts below is set aside and the ` 


(Transfer of Pro- 
perty Act (4 of 1882), S. 106). 

O, 30, R. 10 clearly envisages filing 
of a suit against a person who is carry- 
ing on business in any name treating 
it to be a firm. By fiction contained in 
the order the business is not converted 
into a firm or a partnership but it en- 
ables such business to be treated as an 
artificial person for the purpose of filing 
or defending a suit, (Para 2) 

So where notice under S. 106 of T. P. 


Act was served in a company, having a- 


commercial name by which business was 
carried on by tenants and the tenancy 
was in the name of tenants as private 
persons, 

Held that the frame of suit was not 
defective, (Para 2) 

-“(B) Transfer of Property Act (4 of 
1882), S. 106 — Tenant sending rent by 
money order — Refusal by landlord — 
On application by tenant, letter of 
Superintendent of Post Office stating 
that money order was refused ~- Ad- 
missible. in evidence, (Evidence Act 
(1872), S. 74).. (Landlord and tenant — 
Rent — Refusal), 

The tenant tendered: the rent. by 
Money Order which was refused | by 
landlord. In the court, the tenant pro- 
duced a letter by Superintendent of Post 
Office, which was issued on an applica- 
tion filed by tenant that the money 
order sent by him to the landlord was 
returned as ‘refused’, 
returned to him .and the 
closed in the office, 

Held that, such letter was admissible 
in evidence. The records maintained in 
the Post Office are public records, The 
entries in these records therefore can 
bë produced in a Court of law as a 
part of public record. The Superinten- 
dent sent the reply based on entries in 
the public record, AIR 1928 Oudh 155 
Disting, (Para 35 

(C) Transfer of Property Act (4 of 
1882), S. 106 — Rent payment of — 
Mere proof by tenant that he had-ten- 
dered arrears of rent within time — 
Sufficient in law to establish payment. 
(Evidence Act (1872), S. 59); (Landlord 
and tenant — Rent). 


matter was 


In a rent and eviction case, the mere 


proof that arrears of rent as demanded 
by the landlord is sent within time was 
sufficient in law to establish the pay- 
ment of rent, (Para 6) 

The oral evidence of tenant 


A.L R. 


‘Therefore it was’ 


stating _ 
that he had tendered the rent in time’ 


y 
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by money order, supported by money 
order receipt and letter of Superinten- 
dent of Post Office stating that money 


order was refused by landlord, is suffi-. 


cient to prove that the payment of rent 


was in time, (Para 5) 
Even if it is assumed that money 
order did not reach the landlord it 


would not make any difference in law 
because if it was tendered within time 
it would amount to discharge of obliga- 
tion on the part of tenant, ATR 1974 All 
368 (FB) Foll. (Para 5) 
Cases Referred’: Chronological Paras 


AIR 1974 All 366 : 1974 All LJ 470 (FB) 
6 


(1969) FAFO No, 166 of 1965, D/- 2-1- 
1969 (All) - ° 5 


1969 Ren CJ 334 (Delhij 4 
AIR 1928 Oudh 155 | 3 
JUDGMENT :— In this plaintiffs 


second appeal, arising out of a suit for 
ejectment from the house in dispute let 


Out in 1944, it has been found by the 


two courts below that alterations made 
after 1947 did not result in bringing 
out a new construction, Therefore, pro- 
visions of Act II of 1947 were applic- 
able to it, The finding being on ques- 
tion of fact has not rightly been seri- 
ously challenged on behalf of appellant, 


2. Admittedly, one Qadir who was 
the owner of the premises in dispute 
entered into a contract of tenancy with 
the defendant in 1944, After he migrat- 
ed to Pakistan it became evacuee pro- 
` perty and the Custodian transferred its 
ownership to the plaintiff's father (since 
deceased), In the document of transfer 
an endorsement was made in favour of 
Naug and Company, the Commercial 
name in which business is being run by 
the defendants since the time of their. 
father, Rent has also been paid by Naug 
and Company, When it became in arrears 
of three months the appellant's father 
gave a notice u/s 106 of the Transfer 
of Property Act and filed the svit for 
ejectment, One of the pleas raised was 
that tenancy being in the name of re- 
spondent’s father the notice could not 
be served on Naug and Company and 
for the same reason the frame of suit 
was also defective. None of the courts 
accepted these objections and held that 
the suit was maintainable by virtue of 
O. XXX, R. 10 C. P. C. Service of notice 
was also held to be sufficient, A num- 
ber of decisions have been cited for 
_gxespondents to support the judgment on 
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the defective frame of suit. An effort 
was also made to suggest that this pro- 
vision applies only to firm, partnership 
business act. The argument does not 
appear to have any substance, It clearly 
envisages filing of a sult against a per- 
son who is carrying on business in any 
name treating it to be a firm, By fic- 
tion contained in the order the business 
is not converted into a firm or a part- 
nership but it enables such business 
to be treated as an artificial person for 
the purposes of filing or defending a 
sult, 

3. The principal question, however, 
lg whether respondents committed any 
default, On this. the two courts have 
differed, The appellate court found that 
after the receipt of notice the defendant 
within time sent the money order to the 
plaintiff and, therefore, even if it did 
not reach the plaintiff it did not make 
any difference in law and it shall be 
deemed that as arrears of rent was ten- 
dered there was no default, In order 
to substantiate its plea the respondents 
had. - fled a receipt which contain- 
ed the name of payee and the amount 
demanded. The post-man was also ex- . 
amined who stated on oath that a 
money order of the aforesaid amount 
was taken by him to the appellant’s 
father but he refused to accept the same, 
His statement was disbelieved as the 
coupon which was filed in this case was 
denied by him to be the coupon which 
was taken by him to appellant’s father, 
The appellate court further placed re- 
lance on a letter issued by Superinten- 
dent of Post-Offices on an application, 
filed by the respondents that the money 
order sent by him to the appellant’s 
father was returned as ‘refused’, There- 
fore, it’ was returned to him and the 
matter was closed in the office, Can it 
be said that this letter issued by the 
Superintendent of Post-offices was inad- 
missible in evidence? Reliance was 
placed on Abdul Halim Khan v, Raia. 
Sdadat Ali Khan (AIR 1928 Oudh 155) 
where a Civil Surgeon’s expert opinion 
on official call from the District Magis- 
trate was held not to be an actor a record 
of his act as a public officer. This deci- 
sion does not apply as in this case the 
money order had been sent through 
Post-office, As it was not accepted by 
appellant’s father it was returned to the 
respondent, Under the act the responsi- 
bility of accepting the money: order deli- 
vering it to the person concerned and 
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in case of refusal to return it to the 
sender is the responsibility of the Post- 
office, The entry of sending the money 
order, of its refusal and its return are 
to be made in the record maintained by 
the Post-office, It cannot be disputed 
that records maintained in the Post- 
Office are public records, The entries in 
these records, therefore, can be produc- 
ed in a court of law as a part of a pub- 
lic record, The respondent gave an ap- 
plication to the Superintendent of Post- 
office about the money order sent by 
him to the appellant’s father, It was 
on this application that the Superin- 
tendent of Post-offices sent the reply 
based on entries in the public record, It 
cannot, therefore, be said that the let- 
ter wag inadmissible in evidence, 

4, The other argument on inadmis~ 
sibility was regarding the money order 
coupon paper No, 50 it is true that if 
does not contain the seal of Post-office, 
The Post-man also denied it to be the 
coupon which was taken by him for 
delivery to the appellant’s father. It 
may be suspicious and may be ignored, 
This is exactly what the appellate 
cour; did. It did not place any reliance 
on it. Even if it may be assumed for a 
moment that the letter sent by Superin- 
tendent of Post-offices could not be 
utilised the finding of the appellate 
court that the money order was sent 
within time based on the money order 
receipt and the evidence of defenant- 
respondent, cannot be said to be vitiat- 
ed by any error of law. It is true the 
receipt by itself doeg not prove that the 
amount sent was the arrears of rent 
but the receipt . along with statement 
does not leave any room for doubt that 
the amount sent’ was towards arrears 
of rent. In Man Mohan Chawla v. 
Jaswant Singh (1969 Ren CJ 334) (Delhi] 

it was held: 

' “That no presumption could arise by 
mere production of receipt that amount 
was sent to the landlord and to no other 
person,” 

In this decision the presumption was 
refused to be drawn as the receipt did 
not contain the complete address of 
the landlord. No exception can be 
taken to it, But the question is whether 
where the tenant appears in the witness- 
box and states that on the date men- 
tioned the amount demanded by the 
landlord was sent by money order and 
tn support of it he produces the receipt 
ig cannot be said that the sending of 


i pe 


Shiv Narain v, M/s, Naug & Co, 


OTA A RL ee A le 
ec mm 


A.L E. 


money order or its tendering is not 
established. If the tenant would nof 
have appeared in the witness-box thea 
mere filing of the receipt could not have 
been sufficient, The decision, therefore, 
is of no help to the appellant, 


5. It may not be out of place to men~ 
tion that after the suit was decreed by 
the trial Court the respondent made an 
application before the appellate Court 
for summoning the entire documents 
from the postal department to establish 
that money order was sent on the date 
mentioned in the receipt, This applica- 
tion was allowed but unfortunately as 
the appellate Court while allowing the 
application and remanding the case, sef 
aside the decree for arrears of rent also, 
this Court in F.A.F.O. No, 166 of 1965, 


decided on 2-1-1969 set aside the order 


and directed the Court to decide the 
appeal on merits, The respondent there- 
fore, did whatever was possible on his 
part to prove that money order was 
tendered within time, In fact it was 
plaintiff who obstructed the production 
of clinching evidence. A fact may ba 
proved by oral or documentary evidence, 
Even if no document would have been 
filed the Courts below could have decid- 
ed one way or the other on the evidence 
led by the parties, The filing of receipt, 
coupon ete, is corroborative evidence 
strengthen the statement made on oath, 
It is not the case that. there was no evi- 
dence, The utmost that could be said 
was that the tenant should have taken 
precaution fo produce the document 
which could conclusively establish th 
money was sent but as pointed above 
the mere non-production of all the 
documents or even the money order 
could not result in drawing an adverse 
inference against him. If the appellate 
Court believed the oral evidence which 
was supported by money order receipt 
and the letter of Superintendent of 
Post-offices it cannot be said that it com- 
mitted any error of law and the finding 
of fact recorded by him is vitiated, 


6. Even if if is assumed that money 
order did not reach the appellant’s father 
it would not make any difference in law 
as if it was tendered within time it 
would amount to discharge of obligation 
on the part of respondents, In Bhika 
Lal v. Munna Lal (1974 AlI LJ 470): 
(AIR 1974 All 366) (FB) it was observed 
by a Full Bench of this Court (at pp. 370, 
371) : 
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- “The principle deducible from these 
decisions is that where a creditor has 
authorised explicitly or. impliedly pay- 
ment by cheque through the Post~office 
and the debtor does despatch a cheque, 
the answers to the questions as to whose 
agent the Post-office is for the purposes 
of the transaction and as to what is 
the time and which is the place of pay- 
ment are not dependent on the existence 
of a power in the remitter and drawer 
Of the cheque to stop encashment there- 
of, In such an event unless by the ex- 
ercise of the power the drawer of the 
cheque brings about the dishonour there- 
of the Post-office will be the creditor’s 
agent and the time and place of pay- 
ment will be the time and place of its 
The mere rooi therefore that arrears 
of rent as demanded by the landlord 
was sent within time was sufficient in 
law to establish payment and the lower 
appellate court did not commit any 
error in dismissing the suit of the ap- 
pellant, 
7. In the result this second 
fails and is dismissed with costs, l 
Appeal dismissed, 


appeal 
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Second Appeal No, 931 of 1974, D/- 
30-7-1981*, 
` Specific Relief Act (47 of 1963), S. 16 
(c), Explo, Ci, (1) — Readiness and will- 
ingness on part of plaintiff — Absence 
of — Inference of — Plaintiff filing suit 
for specific performance of contract for 
reconveyance after serving notice — 
Depositing Court-fee within period 
stipulated in agreement -~ Seeking per- 
mission for filing sult in forma pauperis 
initially does not warrant inference of 
absence of readiness, 

Where the suit for specific perfor- 
mance of agreement for re-corveyanca 
followed serving of notices on the de- 
fendant. and the Court-fee was paid 
within period stipulated in the agree- 
ment, the fact that initially permission 


to file suit in forma pauperis was sought 


"Against judgment and decree of B. I. 
Goel, 2nd Addl, Dist, Jọ„ Varanasi, 
D/- 6-1-1971. 
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would not warrant inference of. absence 
of readiness and willingness on the part 
of plaintiff to perform his part of the 
contract, The plaintiffs statement while 
seeking permission to file suit in forma 
pauperis that she did not have the 
means to pay the court-fees could under 
the circumstances be ignored as-she did 
pay the court-feeg soon thereafter and 
well before the expiry of the five years 
period fixed for re-conveyance, How- 
ever, where payment of interest on the 
amount stated in the agreement was 
provided for, the plaintiff would be 
liable to pay interest til} the amount 
was actually deposited in the court. 
(Case law discussed), (Para 12) 


The words ready and willing in cl. (c) 
of S: 16 are simple words and al] that 
they mean is that a plaintiff, in order 
to succeed in a suit for specific perfor- 
mance must aver and prove that he has 
performed or has throughout been pre- 
pared to do his part under the contract, 
that preparedness may not, however be 
mere verbal show of readiness to do his 
part, It should be backed by the means 
to perform his part of the contract when 
called upon ta do so, The plaintiff does 
not have in such a case to go about 
fingling money to demonstrate his capa- 
city to pay the purchase price, all that 
the plaintiff has to do in such a situa- 
tion is to be really willing to purchase 
the property when the time for doing 
so comes and to have the means to ar- 
range for payment of the consideration 
payable by him, (Para 11) 
Caseg Referred : Chronological Paras 
AIR 1980 All 52 8 
(1979) Second Appeal No, 2385 of 1974, 

D/- 26-9-1979 (All), Ram Roop Pandey 

v. Surya Narain Upadhyaye 8 
{1978) Second Appeal No, 2642 of 1971, 


D/- 26-9-1978 (All), Ram Prasad v. 
Urmila Devi 8 
(1969) 2 SCC 539 8 
AIR 1964 Cal 556 8 
AIR 1962 SC 77 8. 9 
AIR 1950 PC 90 - 8, 10 


Sankatha Rai, for Appellant; R, N. 
Singh, for Respondents, 

JUDGMENT :— This is a defendants 
second appeal in a suit for specific per- 
formance of a contract of re-cOnveyance 
of two houses at Varanasi. The trial 
court dismissed . the suit but the lower 
appellate court has decreed it on pay- 

ment of Rs. 3000/- as the amount of 
price agreed to be paid, Rs, 1800/-'as 


49 AH, 
interest thereon for five years and 


Rs, 30/- on account of unpaid house and 
water taxes total Rs, 4830/-, 


2. The main question which arises in 
this appeal is whether the  plantiffs 
could be said to be ready and willing to 
perform their part of the contract with- 
in the meaning of S, 16 (c) of the Spe- 
cific Relief Act, 1963, i 


3. Kali Das, husband of the first 
plaintiff-respondent and father of plain- 
tiff-respondents Nos, 2 to 5 sold that 
property in dispute to one Pera Lal on 
15th May, 1957 reserving to himself the 
right to re-purchase the same, Kali Das 
was, however, unable to arrange for the 


necessary funds to re-purchase the pro- - 


perty from Pera Lal within the time 
limited by the agreement with Pera Lal, 
rather, he seems to have been in need 
of-more money, The property being 
obviously worth much more, Pera Lal 
and Kali Das ‘sold it to the defendant- 
appellant Ganesh Prasad for Rs. 3000/- 
by a sale-deeq dated 23rd October, 1962 
and Ganesh: Prasad, the defendant-ap- 
_pellant, agreed to recovery the pro- 
perty to Kali Das on payment Rs. 3000 
with interest at the rate of 1% per 
mensem aS also expenses on repairs and 
Municipal taxes and other expenses with 
interest thereon as well, at the rate of 
1% per mensem within 5 years by & 
separate agreement also dated 23rd Oct, 
1962, Both the sale-deed and the ag- 
reement for re-conveyance were pre- 
sented for ‘registration on 24th 
October, 1962 and duly regis- 
- tered in accordance with law. The certi- 
‘fled copy of the agreement of re-con- 
veyance ig Ext. I, while the original 
Sale deed in favour of the defendant- 
appellant is Ext, A-2. Kali Das also ex- 
ecuted a rent note in favour of the de- 
fendant-appellant agreeing to pay him 
Rs, 30/- per month as rent of the pro- 
perty for being allowed to continue to 
remain in possession thereof as a tenant. 


4, Kali Das appears to have died 
sometime in the year 1966 or,so, and 
after his death when the period of 
5 years limited by the agreement was 
to expire, the first plaintiff-respandent, 
widow of Kali Das, served a notice 
dated 30th May, 1967 Ext. 9 on the de- 


fendant appellant requiring him to re- 


convey the property to her within 
` 380 days of-the receipt of the notice on 
payment of the entire sale consideration, 
The, defendant-appellant sent a reply 
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dated 30th June, 1967, Ext. A-9, where- 
in he denied the right of the first plain- 
tiff-respondent to purchase the pro- 
perty or that there was any agreement 
of re-conveyance with her. In deed, the 
very existence of the agreement of re- 
conveyance was denied and it was urged 
that Kali Das was merely a tenant on 
payment of Rs, 30/- per month which 
he had not paid. To this, a notice by 
way of rejoinder dated 26th July, 1967 
was served by the first plaintiff-respon- 
dent, Reference was made to the fact 
that the agreement for re-conveyance was 
registered and even the volume and 
book number etc., were given and also 
the date on which the agreement was 
registered by the Sub-Registrar,. It was 
asserted that first plaintiff respondent, 
was the widow and heir of Kali Das, | 
The defendant-appellant’s claim that 
Kali Das was a tenant and after him 
the  plaintiff-respondent was a tenant 
(sic) about the tenancy had been got ex- 
ecuted from Kali Das, the defendant was 
not bound by it inasmuch as Kali Das 
never paid any rent to the defendant 
nor did the plaintiff ever do sa, -A de- 
mand was made that the property 
should be conveyed within 15 days, 
The defendant does not appear to have 
made any reply to the rejoinder notice, 
Ext. 8, and did not re-convey the pro- 
perty. The plaint was thereupon pre- 
sented in forma pauperis on 9th Sep- 
tember, 1967 and although the first 
plaintiff made a statement while pre- 
senting the plaint that day that she did 
not have the means to pay the court~ 
fees, the full court-fee was paid on 
19th September, 1967, It may be here 
noticed that all this happened before 
the expiry of the 5 year period fixed 
for re-conveyance, 


_ 5 It is unnecessary in this case to 
detail the pleadings of the parties except 
for the fact that the plaintiffs pleaded 
specifically that they were always ready 
and willing fo purchase the property 
in accordance with the terms of the 
contract dated 23rd October, 1962, and 
that it was the defendant who refused 
to do so in spite of notices dated 30th 
May, 1967 and 26th July, 1967, ; The 
defendant denied that allegation and as- 
serted that the plaintiffs did not have 
ready money for taking the sale and 
could not be thus said to be ready and 
willing to purchase the property. The 


trial court raised issue No, 2 “whether 


the plaintiffs were ready and willing 


—_ 
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to purchase the house in suit within the 
stipulated period? The third issue rais- 
ed by the trial court was “To. what 
amount; if any, in case the. performance 
is allowed, is the defendant entitled ? 
These are ‘the only two issues which 
now survive between the parties, 


_ 6. On the second issue the trial court 
held that “there was no evidence at 
all that the plaintiffs were ever ready 
to pay to the defendant the amount due 
to him and obtain the transfer of the 
house in suit” and that “the plaintiffs 
were never ready to repurchase the 
houses in suit.” On the third issue, the 
finding of the trial] court was that if 
the plaintiffs want to seek the enforce- 
ment of the agreement the amount 
which they must. pay to the defendant 
was Rs. 3000/~ on account of the agreed 
price, Rs. 1800/- on account of interest, 
Rs. 1800/- on account of rent and 
Rs, 422-50 p. on account of taxes, total 
Rs. 6722-50 p. In view of its finding on 
issue No, 2 the trial court dismissed the 
suit with costs. 

7. On appeal by the plaintiffs idant 
the trial: court’s decree, the learned Ad- 
ditional District Judge, after an elabo-. 
rate discussion, held that there was suf-. 
ficient evidence'on the record to: prove 

that the Plaintiffs were ready and will- 


ing to get the properties re-conveyed and 


that having máde such an averment in 
the plaint they had proved it also, and 
ultimately that the plaintiffs were ready 
and willing to get the properties re- 
conveyed in accordance with the terms 
of the agreement executed by the de- 
fendant in favour of Kali Das on 23rd 
October, 1962. On the third issue, the 
learned Additional District Judge held 
that the defendant was not entitled to 
interest after the ‘expiry of 5 years as 
it was he who prolonged the matter by 
refusing to re-convey the property ‘in 
spite of the first plaintiffs request, and 
thus was entitled to Rs, 1800/-- only as 
interest, that the amount of house and 
water taxes due was only Rs. 30/- and 
further that the payment of the amount 
of rent, if any, could not be made ‘a 
condition for re-conveyance of the pro- 
perty to the plaintiffs, 


8. The finding of the lower aphalla 
court on the second issue was criticised 
as illegal by the learned counsel: for the 
appellant, - The -plaintiff, he urged did 
not have any money even to ‘pay the - 
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completing, the sale.. 
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,court-fees. when they presented the 
plaint on 9th September, 1967. The 


demands made by the first plaintiff by. 
her notices Exts. 8 and 9 for re-con- 
veyance of the property were mere Pe- 
shbandi, She could not be said to have 
the capacity to pay the money payable 
by the plaintiffs under the agreement 


‘and that being so, the plaintiffs could 


not be said to have been ever ready to 
perform their part of the agreement. 
Two of my decisions (1) Har Pratap 
Singh v, Surya Narain Misra (AIR 1980 
All 52); and (2) un-reported judgment 
dated 26th September, 1979 in Second 
Appea} No. 2385 of 1974 (Ram Roop 
Pandey v, Surya Narain Upadhyay) have 
been cited in support of the proposition 
that a plaintiff who files the suit for 
specific performance of a contract - of 
sale in his favour, in forma pauperis, 
and thus is proved on his own admis- 
sion, not to possess sufficient funds even 
for payment of court-fees payable on 
the institution of the suit, cannot be 
said to ready to perform the essential 
term of the contract to be performed 
by him, namely, the payment of the 
purchase price. It is true that in both 
the said cases the fact that the plaintiff 
filed the suit in forma pauperis was 
taken aS a circumstance showing that he 
could not be said to be ready to per- 
form his part of the contract. But that 
was one of the several circumstances 
and not the only basis. The facts and 
of those cases are es- 
sentially different from the facts and 
circumstances of the present case and 
since every case is determinable on its 
own fact, I need not discuss the facts 
of those cases. Suffice it to say that 
in Har Pratap Singh’s case the allega- 
tions in the plaint were that the plain- 
tiffs were somehow managing to live 
by beggary and nothing was due and 
payable by them for the reconveyance. 
In Ram Roop Pandey’s case the plaintiff 
was .the creditor who-had, instead of 
taking a sale of the house and agreeing 
to re-convey the property to the debtor, 
taken an agreement to sell the property 
in his’ favour for four times the amount 
of Rs. 3000/- which was advanced at the 
time of the execution of the agreement, 


and had expressly said in the agreement 


that he did not have the balance amount 
Of sale consideration, and the parties 
had by- agreement. . fixed an year -for 
‘The | “agreement 


“a 
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was found in that case to be an agree- 
ment to secure a loan made by the pla- 
intiff to the defendant but was made 
in that form to evade the provisions of 
S. 164 of the U. P. Zamindari Abolition 
and Reforms Act. Indeed, the present 
Case is governed not by any of these 
two cases cited by the learned counsel 
for the appellant, but by a third case, 
decided by me on 26th September, 1978, 
namely, Ram Prasad v. Smt, Urmila 
Devi (Second Appeal No. 2642 of 1971). 

In that case also the plaint was origi- 
nally presented on deficient court-fees 
but the deficiency in  court-fees was 
made good after some time by the pla- 
intifigs by raising funds by selling some 
other land belonging to them. As held 
by me in that case, in the present case 


also the plaintiffs could be said to have. 


in fact filed a suit by presenting a duly 
stamped plaint capable of being acted 
upon for the first time on the date when 
ful] court-fees was paid, inasmuch as 
it is only by a fiction of law under Sec- 
tion 149 C. P. C. that the plaintiffs’ 
plaint may be deemed to have the same 
force and effect as if it was presented 
On the date on which it was first pre- 
sented, for such purposes as limitation 
etc, There is no question of limitation 
involved in the present case and since 
time, is not’ generally of the essence m 
contracts relating to the sale of immove- 
able propery, the fact that the court-fees 
is not paid when the plaint is first pre- 
sented but is paid later is not of much 
significance. The learned Additional 
District Judge has relied on the decision 
of the Supreme Court in International 
Contractors Ltd. v. Prasanta Kumar 
Sur (AIR 1962 SC 77) and that of the 
Privy Counci] in Bank of India Ltd. v. 
Jamsetii A. H. Chinoy and Messrs Chinoy 


and Co. (AIR 1950 PC 90) and has em- 


phasised the fact that the defendant 
wrongfully repudiated the 
reply to the first plaintiffs first notice 
Ext. 9. He further observed that the 
decision in Saral Kumar v. Madhusudan 
(ATR 1964 Cal 558) and another case of 
Ouseph Verghese v. Joseph Aley ( (1969) 
2 SCC 539), were distinguishable. . I 
do not agree with the learned Additional 
District Judge when he says that on 
proof of repudiation of the contract by 
the defendant, it is no -longer necessary 
for the plaintiffs to prove their readi- 
ness and willingness to perform their 
part of the contract or that the plain- 


tiffg could in such circumstances be said 
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to have been prevented from perform- 
ing their part of the contract, yet on the 
facts of the present case the conclusion 
arrived at by the learned Additional 
District Judge that the plaintiffs had 
proved that they were ready and will- 
ing to perform their part of the econ- 
tract in the present case is correct. 


§ The case of International Contrac- 
tors before the Supreme Court was a 
case under the Specific Relief Act, 
1977 (sic) and not a case under the Speci- 
fic Relief Act. The case was decided on 
the principle enunciated by S. 38 of 
the Contract Act and it was held there- 
in that “in a case of a sale with an 
agreement for re-purchase on or before 
certain specified date, if the seller of the 
property offers to repurchase it before 
the due date but the purchaser denies 
the agreement to reconvey, it amounts 
to a repudiation of the contract and in 
a case of this kind no question of for- 
ma] tender of the amount to be paid 
arises, and the question to be decided is 
not whether the seller had any money 
within his power but whether the pur- 
chaser had so refused to perform his 
part of the contract and had intimated 
that the money will be refused even if 
tendered.” So far as S. 16 (c) of the 
Specific Relief Act, 1963 is concerned, 
clause (i) of the Explanation thereto says 
that “where a contract involves the pay- 
ment of money, it is not essential for 
the plaintiffito actually tender to the de- 
fendant or to deposit in court any 
money except when so directed by the 
court,” The said clause shows that in 
order to express their readiness and 
willingness to perform their part of the 
contract for re-conveyance of the pro- 
perty, it was not necessary for the plain- 
tiffs to have actually tendered the 
amount of the consideration to the de- 
fendant at the time of making the de- 
mand for re-conveyance or to deposit 
it in court at the time of filing the suit. 
The question is whether the  plamtiffs 
not having done so, is the other evidence 


- On the record sufficient for holding that 


they had always been ready and willing. 
to perform their part of the contract. 


10. The judgment of the Privy Coun- 
ci] in Bank of India Ltd.. v. Jamesetii 
A. H. Chinoy and Messrs Chinoy and 
Co. (ATR 1950 PC 90) is more helpful. 
It was said therein (at p. 96) : l 


“It is true that plaintiff 1 stated that 
he was buying for himself, that he had 
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not sufficient ready money to meet the 
price and that no definite arrangements 
had been made for finding it at the time 
of repudiation. But in order to prove 
himself ready and willing a purchaser 
has not necessarily to produce the 
money or to vouch a concluded scheme 
for financing the transaction.” 


and the Privy Council endorsed che fol- 
lowing observations of Chagla A. C. J. 
in the judgment under appeal before 
them (at pp. 96, 97) :. | 

“In my opinion, on the evidence al- 
ready on record it was sufficient for the 
Court to come to the conclusion that 
plaintiff I was ready and willing to per- 
form his part of the contract. It was 
not necessary for him to work out ac- 
tual figures and satisfy the Court what 


specific amount a bank would have ad-- 


vanced on the mortgage of his property 
and the pledge of these shares, I do 
not think that any jury if the. matter 
was left to the jury in England would 
have come to the conclusion that a man, 
in the position in which the plaintiff 
was, was not ready and willing to pay 
the purchase price of the share which 
. he had bought from defendants- 1 and 2.” 


11, According to the Websters II 
New International Dictionary being 
ready meang “prepared for something 
about to be done or 
equipped or supplied with what is need- 
ed for some action or event...... FAY 
prepared in mind or disposition so as 
to be willing and not reluctant: not 
hesitant : inclined,. disposed.” Willing 
means according to the same dictionary : 
inclined or favourably disposed in mind.” 
“The words ready and willing are to my 
mind simple words and all that they 
mean is that a Plaintiff, in order to 
succeed in a suit for specific performance 
must aver and prove that he has per- 
formed or has throughout been prepar- 
ed to do his part under the contract, 
that preparedness may not, however be 
mere verbal show of readiness to do 
his part. It should be backed by the 
means to perform. hig part of the con- 
tract when: called upon to do so, The 
plaintiff does not have in such a case 
to go about jingling money to demon- 
strate his capacity to pay the purchase 
price, all that the plaintiff has to do 
in such a situation is to be really will- 
ing to purchase the property when the 
time for doing so comes and to have 
the means to arrange for payment of 
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the consideration: payable by him. One 
cannot also forget that most of these 
cases of contracts for re-conveyance of 
property, or a device to secure a loan 
by needy persons in the present day 
Situation when people are reluctant te 
advance money on mortgage on account 
of the dilatoriness, expense and trouble 
Of litigation. Contracts of re~conveyance 
are heritable and assignable. It is, open 
to the original owner of the property 
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-who has such a contract in his favour 


to sell it for consideration and the trans- 
feree can in such a case enforce the 
contract, There could, therefore, be no 
objection if' the original owner raises 
the money for payment when the time 
for doing so comes, by assigning the 
whole or a part of the benefit under 
the contract to a third person, Cl, (1) 
Of the Expin, to S. 16 (c) clearly enacts 
that money need be produced only when 
directed by the court, 

12. The fact that the notices were 
served by the first. plaintiff followed, 
by the suit is sufficient proof of the 
plaintiffs willingness to purchase the 
property. No doubt the Plaint was pre- 
sented originally in' forma pauperis, but 
the court-fees were paid well before the 
expiry of the five year period limited 
for the re-conveyance, By not paying 
the court-fees initially the plaintiffs were 
probably trying to bring pressure on 
the defendant to execute the re-con- 
veyance, by informing him that if he 
did not do so they would pursue the 
matter in court. “It was probably when 
they found that the defendant was re- 
calcitrant in his attitude that they paid 
the court-fee and went ahead 
with the suit. The first plaintiffs state- 
ment made on 9th September, 1967 that 
She did not have the means to pay the 
court-feeg could under the circumstances 
be ignored as she did pay the court-fees 
soon, thereafter and well before the ex- 
piry of the five year period fixed for 
re-conveyance, It is unfortunate that 
the first plaintiff should have made such 


a statement as she did in support of 


the application to sue in forma pauperis. 
But these are facts of life and anyone 
having the slightest acquaintance with 
our law courts would take no further 
notice of that statement. 

13. In view of all the facts and cir- 
cumstances of the case and the fact that 
the plaintiffs did deposit the money 
when they were called upon to deposit 
it, under the decree of the lower ap- 


- conveyance, 
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pellate court, 1 hold.in agreement with 
the. learned -~ Additional District Judge 
' that the plaintiffs have proved that they 
were always ready and willing to do 
‘their part under the contract of re- 
On the third issue, the 
learned Additional District Judge was 
in my opinion harsh on the defendant 
when he held that the defendant shall 
- pot be entitled to any more interest 
' after the expiry of five years as it is he 
- who prolonged- the matter when re- 
. quested by the first plaintiff Smt, Saras- 
- wati Devi. Civi] cases are decided on 
the basis of the rights of the parties, 
Under the contract of re-conveyance the 
plaintiffs were entitled to interest at 
1% per mensem on the amount of 
Rs, 3000/-. - Obviously interest was pay- 
able upto the date of payment of the 
amount of consideration to the plaintiffs. 
_ Since the amount of Rs. 3000/- was not 
. tendered to the defendant by the first 
plaintiff along with her notice Ext. 9 or 
. even the rejoinder notice Ext, 8, ıt can- 
not be said that her readiness and will- 
. ingness to purchase the property on pay- 
ment of the purchase price that was ex- 
pressed by the said notices amounted 
to payment of the purchase price. The 
purchase price could be said to have 
‘been paid only when the amount was 
paid into court under the decree of the 
. lower appellate court.. According to the 
order of the lower appellate court dated 
17th July, 1971 the amount was actually 
deposited on 18th January, 1971. The 
deposit was -held to have been made 
within time and a revision against that 
order being Civil Revision No. 770 of 
1971, appears to have - been dismissed 
by this Court on 21st December, 1972. 
In my view further interest amounting 
to Rs. 1,165/- at the rate of 1% per 
mensem simple is payable on the sum 
Of Rs. 3000/- from 23rd October, 1967 to 
18th January, 1971 in addition to the 
amount of: Rs, 4,830/- by the plaintiffs 
tothe defendant for specific performance 
of the contract dated 23rd October,. 1962 
' for the re-conveyance of the two houses 
in suit by the defendant jin their favour. 
This Point was not specifically taken in 
the appeal but I think it is necessary to 
modify the decree to this extent in 


order to do complete justice between the 


parties, I would, therefore, dismiss the 
appeal subject only to the modification 
of the decree appealed from by direct- 
ing that the plaintiffs shall further pay 
by.. depositing in the executing 
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. within three months from today. the fur- 


ther sum of Rs. 1.165/- towards interest 
from a3rd Oct. 1967 to 18th Jan. 1971 
on the principal amount of consideration. 


Imay further clarify that the deed of re- . 


conveyance shall not be executed until 
the said amount of Rs. 1,165/- is deposit- 
ed by the plaintiffs in the court. The 
defendant~appellant shall, however. bear 
his own costs of appeal in this Court 
and pay full costs of the paintiffs in this 
Court which shall be set off at the time. 


of refunding the amount deposited in. 
court to the defendant- - 


the executing 
appellant. 
Order accordingly. 
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Sadan Singh, Appellant vy. 
Resham, Respondent, 

Second Appeal No. 2125 of 1978, D/- 
27-7-1981.* 

{A) Hindu Marriage Act (25 of 1955), 
S. 13 (1-A) (i), (ii) — Dissolution of 
marriage by decree of divorce specified 
by cl. (i) or (ii) ¢ 
proceedings in which decree for judicial 
separation or restitution of ` conjugal 
rights is passed, 


Smt. 


The relief of dissolution of. marriage 


by a decree of divorce, specified by 
either of the cls. (i), (ii) of sub-sec. (1-A) 
of S. 13 cannot be obtained in the same 
proceedings in which the decree for 
judicial separation or restitution of con- 
juga] rights has been passed. A fresh 
suit has to be instituted for obtaining 
relief on either of the said grounds after 
the decree for judicial separation or for 
restitution of conjugal rights has become 
final in an earlier proceeding. (Para 8) 

(B) Hindu Marriage Act (25 of 1955), 
§. 13 — Suit for divorce by husband — 
Allegations in written statement by wife 
— No cause of action accrues mo such 
allegations, l 


A fact in order to afford a cause of 
action for any relief, must precede the 
initiation of the action. Consequently, 
any allegation made by the wife in her 
written statement could afford no cause 
of action for any relief on the husband’s 
petition for divorce. (Para 10) 
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*Against judgment and decree passed by 
Chadra Gupta Garg, 2nd Addl, Dist, Ji, 

Mathura, D/- 11-5-1978. 
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'S. 10 — Allegation 


between husband and wife, 


. (C) Hindu Marriage Act (25. of 


relationship between husband. and his 
bhabhi (sister-in-law) in written -state- 


-ment — Must be deemed to have been 


cohabitation 
(Para 10) 


.S. P. Gupta. and S. N, Tewari, for 


condoned by subsequent 


= Appellant; V. K. Gupta and A. K. 

Gupta, for Respondent, | 
- JUDGMENT:— This is a husband’s 
dissolution 


. &econd- appeal in a suit for 
. af his marriage with the respondent, by 


upto 10-10-1969. 
_ ig then described as short-tempered who 


said to use abusive language, 


a decree of divorce and in the alterna- 
tive for judicial separation, 


2. The appellant is captain now a 
major in the army. His case was that 
the parties were married on 26-4-1959 
when he was about 17 years of age and 
the respondent was only 14. They lived 
.and cohabited together at their village 
"home where they last resided together 
The respondent wife 


sometimes becomes violent and who is 
She was 
alleged to be short-statured and hard of 
hearing. It was then said that one day 
the respondent wife hurled a Belen and 
used to beat his nephews and abused 


* the petitioner’s mother as also his bro- . 
' ther’s wife. This is followed by the 
- complaint that 
‘falsely accused the husband of “com- 

-` plicity with his Bhabhi who 
“18 years older than him” and has 8 jis- 


the respondent wife 
is, about 


sues, the eldest ‘of them being 27 years 


"old and whom petitioner, “respects like 


” - hig mother,” 
‘fer indignity and humiliation before his 


The husband had to. suf- 
family and neighbours. His life became 


-~ very miserable so that “he became im- 


potent towards her”. This is followed 


-by the allegation that “he: could not as- 
--.sociate with her in the advanced society 


to which the petitioner belongs as a. 
commissioned officer of Indian army.” 


.. Lastly’ he alleged that the respondent 
:-wife collected people, defamed the peti- 


g ` tioner 
tioner’s house and went to her father’s . 
-, house in or about Febuary 1970 and had 
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for 5 years”: | 


and ultimately left the peti- 


not returned to the petitioner there- 


. after. A Son was said to have been 


born on 12-5-1970, but died ten days 


‘thereafter on 22-5-1970. On these facts, 


the husband alleged that the respondent 


wife had “deserted the petitioner now. 
‘that “she has treated the 
petitioner with such cruelty as to cause i 
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by wife of illicit - 
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Teasonable apprehension in the . mind: cof 
petitioner that it will be harmfui ...and 


. injurious: for the petitioner to live. with 


her”; and that “she had almost disrupt- 


'ed the joint family life of the petitioner 


with his parents, brother and: his sons 
and has thus caused incalculable mental 
torture to petitioner’, A petition for 


. divorce was said to have been filed by 


the husband on 11-10-1969 on which an 
ex parte decree for divorce was passed 
On 23-4-1970, but was set aside and 
thereafter the suit was dismissed for 
default of parties on 14-2-1974. The 
petitioner Stated that he came to know 
about it only a few days -before from 
leave (sic). 

3. Having stated the facts narrated 
in the petition, I must observe that even 
if all the facts that the petitioner has 


- stated were accepted at their face, no 


case, whether of cruelty or desertion, 
could be said to be made out against the 
respondent and the petition was liable 
to the dismissed. Be that as it may, 
the respondent filed a written statement 
and the matter went to trial on the 
following issues :— 

“I. Whether cruelty .was committed 


by the respondent on the petitioner ? 


2. Whether the respondent maligna- 
ntly blamed the petitioner to. have..illi- 
cit relations with his ‘Bhabhi and «thus 
brought him to disrepute, if so its effect ? 

3. Whether the petitioner has- be- 
come impotent towards her on account 
of her continuous maltreatment? 

‘4, To what relief, if any, is the peti- 


. tioner entitled ? 


5. Whether the respondent has de- 
serted the petitioner without any re- 
asonable and probable cause?” 7 
- 4, On an appraisa] of the evidence, 
the trial court found on issue No. 1 that 
the respondent is not guilty of having 
committed cruelty or of such conduct 
as to give rise to an apprehension in 
the petitioner’s mind that co-habitation 
with her would be injurious or harmful 
on issue No, 2, that a false charge of 
adultery was made by the respondent 
against the petitioner which caused him 
mental agony and that amounted to. 
cruelty within the meaning of S. 10 (1) 
(b): on issue No. 3, that the petitioner 
was. not impotent and was capable of 
sexual intercourse with the respondent 
when she. left the village in October, 
1969 or thereafter on issue No. 5.. that 


_the petitioner himself - -was tobe pblaimed. - 


“Yor causing desertion of. the. respondent 


s 
à 


= accordingly......... the respondent is 
not at all guilty of desertion’: and on 
issue No, 4, that in view of the findings 
arrived at on issue No, 2 the petitioner 
was entitled to a decree for judicial 
separation, as no ground for dissolution 
of the marriage by divorce had been 
made out. In the result, the learned 
Civil Judge who tried the case origi- 
nally, passed a decree for judicial sepa- 
ration but at the same time awarded a 
sum of Rs. 190/- per month as mainten- 
ance allowance to the respondent “during 
the statutory period of judicial] separa- 
tion.” 

5. On appeal by the respondent wife 
the lower appellate court corrected the. 
errors into which the trial court fell 
and set aside its judgment, and dismissed 
the petition in its entirety. The lower 
appellate court held that the petitioner 
husband was residing “in such an atmos- 
phere where false charge of unchastity” 
of women members of the family was 
not unknown and that “in view of the 
proved habits of the petitioner the false 
charge of unchastity between him and 
his wife does not constitute such cruelty 
so as to warrant a decree of judicial 
separation,” The lower appellate court 
further held that the charge made by 
the wife against. the husband had been 
condoned by the latter, and lastly that 
even if the wife’s charge against the 
husband of adultery between him and 
his Bhabhi was false, that did not 
amount to cruelty. l 

6. The question of law on which no- 
tice was issued by the Court after hear- 
ing under O. 41, R. 11 C.P.C., was :— 


' “Whether the fact that the respondent ` 


consistently accused the appellant of 
having illicit relations with his sister- 
in-law amounted to ‘cruelty’ within the 
meaning of S.'10 of the Hindu Marriage 
Act,” i 

This case had. been before me off: and 
on, for some months now. One cf the 
reasons was that no notice was taken 
of the amendments made in the Hindu 
Marriage Act by the Matrimonial Laws 
(Amendment) Act, 1976 either in the trial 
court or in. the lower appellate court, 
nor even in this. Court when the appeal 
was heard under O. 41, R. 11 C.P:C. 
The amendments made are retrospective 
and S. 39 of the Amendment Act re- 
quired that the court should give the 
parties an opportunity to amend their 
pleadings in the light of the amend- 
ments made in the Hindu Marriage Act, 
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‘for a period of one year or 
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I gave that opportunity to the parties. 
An application dated 19-10-1980 for 
amendment was consequently made. 
That was rejected by my order dated 
14-11-1980 as “plainly misconceived”’, I 
gave the  petitioner-appellant- snother 
opportunity to make a proper applica- 
tion. An application dated 12-11-1980 
was made for expenses of the appeal 
On which notice was issued to the hus- 
band for filing objections, Efforts were 
also made to have the parties before me. 
The- husband appeared on a few occa- 
sions, but the wife persistently refrained 
from appearing in Court, and. from her 
attitude it was clear that marriage tie 
at any costs, even at the cost of having 
to live as a grass. widow at her parents’ 
house for the rest of her life. 

7. Another application for amend- 
ment of the petition was made on 18-11- 
1980. In the meanwhile, repeated at- 
tempts were made to enable the wife 
to appear in Court to bring about a 
settlement between the the parties, but 
they failed, 

8. The application for amendment of 
the petition, which was filed on 18-11- 
1980, is also wholly misconceived, By 
the proposed amendment, a divorce is 
sought on the ground that. a period of 
more than one year had elapsed. between 
the decree. of judicia] separation grant- 
ed by the trial court and the decree 
of the lower appellate court, whereby 
it was set aside. The petitioner has 
purported to base the plea on sub-sec- 
tion (1-A) of S. 13.of the Hindu Marri- 
age Act, as amended by the Matrimo- 
nial Laws (Amendment) Act 1976, which 
reduced the period of waiting from. two 
years to one year. The ground for 
divorce, prescribed thereby, is that there 
has been no resumption of cohabitation 
as between the parties to the marriage 
upwards 
after the passing of the decree for judi- 
cial separation .in a proceeding to 
which they were parties, The decree for 
judicial separation, which could be the 
basis for divorce, must be a subsisting 
decree, even if it is assumed that where 
a decree of judicial separation has been 
passed by the trial court and confirmed 
by the appellate court or courts it is the 
date of the decree of the trial court from 
which the period of one year is-to be re- 
ckoned, unless of course, the operation 
of the decree was. stayed by the .appel- 
late court. In the present case, the 
decree for judicial separation, that was 
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passed by the trial court, was set aside 
by the lower appellate court. There was 


no decree for judicial separation when: 


the application for amendment of the 
original petition was made and none at 
all when the original petition was filed. 
Indeed, the relief of dissolution of mar- 
riage by a decree of divorce, specified 
by either of the cls. (i), (ii) of sub-sec- 
tion (1-A) of S. 13 cannot be obtained 
in the same proceedings in. which the 
decree for judicial separation or restitu- 
tion of conjugal rights has been passed. 
A fresh suit has to be instituted for ob- 
taining relief on either of the said 
grounds after the decree for judicial 
separation or for restitution of conjugal 
rights has become final in an earlier 
proceeding, It was for these reasons 
that before proceeding on to hear the 
appeal on merits, I had indicated to the 
counsel for the parties that the applica- 
tion dated 18-11-1980, for amendment 
of the petition, would be dismissed. 


9. The application under Sec. 24 of 
the Hindy Marriage Act, that had been 
filed by the wife for a direction to pay 
her the sum of Rs, 3,000/- towards the 
expenses of the appeal on 12-11-1980, 
was pending when the hearing commen- 
ced. after a counter-affidavit had been 
filed in that application on 18-11-1980, 
I had permitted the respondent wife to 
file a rejoinder affidavit by 18-12-1980, 
to which date the hearing of the appeal 
was adjourned, Some money was there- 
after paid or sent to the wife in order 
to enable’ her to appear in Court, But, 
as indicated above, she avoided appear- 
ing in Court on one pretext or the other 
and instead sent letters by post which 
showed that she was receiving a sum 
of Rs. 185/- per month through court, 
obviouslly under the decree that had 
been passed by the trial court. Mr. 
V. K. Gupta, learned counsel, who was 
appearing for the respondent wife in 
this Court, did not express his inability 
to continue appearing for her or in 
pleading her case for any want of in- 
structions. Under the circumstances, I 
did not consider tt -proper to further 
adjourn the hearing of the appeal on 
merits in order to put the respondent 
wife into funds for contesting it, as the 
doing so appeared to be unnecessary. 
As regards the costs incurred by the 
wife so far, they shall obviously abide 
the result. It was for these reasons that 
I had indicated to the parties’ learned 
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counse] that application would also be 
rejected, 


10. Having heard learned counsel 


for the parties on the merits of the ap- 


peal, I find that it hag none. I have al- 
ready recited in some detail the allega- 
tions made by the husband in ‘his origi- 
nal petition and even indicated that 
even if all the facts, stated by the peti- 
tioner in his original petition, were ac- 
cepted on their face, no case whether 
of cruelty or -desertion, for judicial 
separation or divorce could be said to 
be made out against the respondent. 
The lower appellate court has recited 
certain statements, made by the res- 
pondent wife in her written stalement, 
while discussing the point whether the 
allegations made by the wife regarding 
the husband’s intimacy with his Bhabhi 
are false and whether they amount to 
cruelty in law. Now, I must observe, at 
the very outset, that a fact in order to 
afford a cause of action for any relief, 
must precede the initiation of the action. 
Consequently any allegation made by 
the wife in her written statement could 
afford no cause of action for any relief 
on the husband’s petition. Therefore, I 
do not think that the statements, made 
by the wife in her written statement, 
could afford any ground for granting 
relief to the husband in the present case 
and need not have been discussed by 
the lower appellate court. With regard 
to the facts preceding the presentation 
of the petition, I agree with the find- 
ing reached on assessment of the evi- 
dence by the lower appellate court that 
none of them could amount to cruelty 
and, at. any rate, the allegation of illicit 
relations between the husband and his 
Bhabhi, which is said to have been hur- 
led by the wife at him, must be deemed 
to have been condoned by the .co-habi- 
tation between the husband and the 
wife in the year 1969, which resulted]: 
in the birth of a child on or about 12-5- 
1970. after which the parties did not 
live together, 

11. As to desertion, the point does 
not seem to have been raised before the 
lower appellate court, obviously be- 
cause the finding of the trial court on 
this point was in favour of the wife. 

12. The appeal fails and is dismissed 


with costs. 
Appeal dismissed. 
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. Shashi Kant Mall, Petitioner vy. Vice- 
Chancellor and others, Respondents, 

Civil Misc. Writ Petn, No. 7294 of 
1980, D/~ 15-9-1981. l 

(A) Constitution of India, Art, 226 
— Admission tọ educational institution — 
Deduction of marks for more than one 
attempt — Attempt must relate to 
minimum eligible examination — Not 
giving. examination due to illness — 
Would: not amount to attempt — (Edu- 
cation - — Admission -— Deduction of 
marks for attempts), 

Passing of Intermediate Science ex- 
amination was the minimum qualifica- 
tion -prescribed for admission to B. Tech. 
course, Further the regulations provid- 
ed that 3% of the aggregate marks 
could be deducted in case any candidate 
‘passed the minimum eligibility — ex- 
amination not in one but in two at- 
‘tempts, A candidate passed High School 
examination in 1977. Due to illness 
he did not appear in 1978 for First Year 
Intermediate examination but passed the 
same in the year 1979 and Second Year 
Intermediate. examination in ane year 
1980. 

Held that as the candidate had gased 


the Second Year Intermediate examina- 


tion in one attempt, 3% marks could 
not be deducted from his aggregate 
marks, Merely because he passed High 
school examination in 1977 and _ Final 
Intermediate in 1980 i.e, within 3 years 
instead of 2 years, the conclusion that 
he did not pass Intermediate Examina- 
tion in one attempt could not be drawn. 
Failure to appear at an examination 
due to some reason (illness in instant 
case) could not be equated with making 
an attempt and failing therein. - 
(Para 11) 
In the absence of any relevant column 
in the prescribed application form, the 
candidate was not duty bound to men- 
tion in it that he took two years to 
clear First Intermediate examination 
due to his illness. 
the authorities to call] for explanation 
and get the doubt cleared, 
: (Paras 12, 13) 
Further, when’ the. final intermediate 
examination was the minimum eligible 


examination for admission to B. Tech. . 
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Petitioner; Dinesh Kakkar 


It was the duty óf- 
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and: the- marks obtained in Final In- 


termediate Examination are only takèn -` 


into ‘consideration and not the marks 
obtained in the First Intermediate Ex- 
amination, the number of attempts in 
which the First Intermediate Examina- 
tion was cleared would be wholly irre- 
levant. (Para 14 

(B) Constitution of India, Art. 226. 
— Educational institution — Admission . 
— Refusal on ground of irrelevant con- 
siderations — Includes malice, personal . 
dishonesty as well as mistaken inter- — 
pretation of relevant rules by concerned 
authorities — High Court can in such 
case direct authorities to give admission 
to aggrieved candidate notwithstanding 
change in procedure and rules for ad- 
mission by the time direction is issued 
— (Educational institution —— Admis- 
sion — Power of High Court to issue 
direction), (Paras 15, 18) 

R. N. Pandey and U. K. Misra, for 
and S. N. 
Varma, for Respondents, 

K. C. AGRAWAL, J.:— Shashi 
Kant Mali the petitioner, passed 
Intermediate Examination conducted by 
the U. P. Board of High Schoo] and In- 
termediate Education in Science in First 
Division securing 75.6% marks in the 
subjects offered by him. He applied 
for admission in Bachelor of Technology 
(Civil) in G. B..Pant Krishi Evam Pra- 
tiyogik Vishwavidyalaya, Pantnagar 
(Naini Tal) (hereinafter referred to as 
the ‘Pantnagar University’). 


2. On 28-7-1980. the petitioner learnt 
that he had not been admitted to the 
Course. Immediately, the petitioner 
confacted the University Authorities 
and found that as the petitioner had 
passed the Intermediate Examination, 
which is the prescribed minimum eligi- 
bility examination, in two attempts 3 
per cent marks were liable to be de- 
ducted from the overal] percentage of 
marks secured by him in the eligibility 
examination for determining his merit 
for admission, The petitioner submmitted 
an application clarifying that he had 
not- passed the prescribed minimum 
eligibility examination in two attempts. 
He pointed out that after passing the 


High Schoo] examination in 1977, the 
petitioner joined intermediate in 1978. 
In that year, the petitioner could not 


. examination 
Subsequently, he - 
and - Second. Year 


appear at the First. Year | 
due to his illness. 
passed First. Year 


the . 
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auccessively in 1979 and 1980 respec- 
tively, As the petitioner was’ not ad- 
mitted he filed the present penton in 
this Court on 2-9-1980; 


3. The ground taken mainly in this 
‘petition was that the admission had 
been refused to the petitioner by 
wrongly deducting 3 per cent marks 
from the over-all] percentage of marks 
secured by him in the eligibility ex- 
amination for determining his merit for 
admission, 


4, A counter-affidavit has been filed 
on behalf of the Pantnagar University. 
The fact that the University Authorities 
acted mala fide or maliciously in deduct- 
ing 3 per cent marks, was denied as 
incorrect. The plea taken was that 
as the petitioner had not passed the 
Intermediate examination in a single at- 
tempt, the University could deduct 3 
per cent of the aggregate marks secured 
by him, In this’ connection, the Uni- 
versity further pointed out that as the 
explanation offered by the petitioner for 
having not appeared in the year 1978 


at the First Year Examination was not’ 


given within the time allowed for fill- 
ing in the forms for admission, the peti- 
tioner could: not subsequently supply 
the said information and get the ad- 
mission. ` 


5. The sole controversy. in the pre- - 


gent writ petition is whether the Pant- 
nagar University was entitled to de- 
duct 3 per cent marks on -the plea 
. that as the petitioner had not passed 
the prescribed minimum eligibility ex- 
amination in one attempt, 
cent marks were liable to be deducted. 


6. For appreciating the point which . 


arises for decision in this writ petition 
we may make brief ' reference to the 
‘Regulations dealing with admission.” 
Paragraph 4 of the Regulations provides 
that the academic 
was to be divided into three academic 
terms, roughly, of fourteen weeks dura- 
tion each, known as trimesters. Para- 
graph 5 provides that admission to 
every degree programme shall be made 
at the commencement of the First Tri- 
mester of each academic year, except 
in the cases enumerated in this para- 
graph. Since we are not 


with those exceptions, the same may. 
not be dealt with. Parapraph :6 -lays 
down the requirement. of making an | 


application -for .admission -to. -a.. degree .. 
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his 3 per 


year July to June. 


concerned - 


programme to the Registrar in the pre- 
scribed form. Paragraph 10 provides. the 
minimum eligibility . qualifications for 
admission to.the various academic pro- 


grammes to be laid down by the Aca-"' 


demic Council every year in advance.” 
7. In the present case, the minimum) 
eligibility examination provided for ad- 
mission is to be found at page 26.of 
the Information Brochure for Under 
Graduate Students 1980-81. Under 
Head (B)  Civil/Electrical/Mechanical, 
the minimum eligibility examination - 
was as under:— a 
Group 1 
60 per cent marks in aggregate in any 
pne of the following examinations, 
(a) Intermediate Science with Phy- 


- sics, chemistry and Mathematics, 


(b) = * * 
(c) * * * 
(di) * * Or * * 
(fe) * * Or * * 

8. Item 75 deals with the prepara- 
tion of merit lists for the purposes of 
‘admission. At item 74 on page 26, the 
aforesaid Brochure lays down the mini- 
mum eligibility qualification. Jt reads— 

.“Candidates who - have passed -the 
qualifying examination in more than 
two attempts shall not be eligible ‘for 
admission.” 

9. The other Televi provision 
under which the University has deduct- 
ed. 3 per cent marks of the petitioner - 
is to be found at page 19. Item No. 54 
deals with the controversy. It reads as . 
under -— | l l 

“No candidate who fails. more than 
once in the prescribed minimum eligibi- 
lity examination shall be admitted to 
any degree programme of the Univer- 
sity. In case any candidate has passed 


Or * 
Or * 


. the prescribed minimum eligibility ex- 


amination in two attempts, 3 per cent 
marks shall be deducted from the 
Over all percentage of marks secured 
by him in the eligibility examination 
for determining his merit for admission.” 

10. The argument of the petitioner’s 
learned counsel was that Item 54, under 
which 3 per cent marks of the petitioner 


had been deducted from the -overall 
percentage of marks secured by’ him 
-in the eligibility examination (Inter- 


mediate, Science) ‘did not apply to the 
petitiioner inasmuch as the petitioner 
had made only one attempt for passing 
the Intermediate. examination and not 
-;two:.so. ag to entitle the-- University -- to 
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deduct 3 per cent marks. ‘The 
submission of the petitioner's learn- 
ed counsel was that merely because the 
petitioner had passed the High School 
Examination in 1977, the University 
authorities arbitrarily and without mak- 
Ing any enquiry arrived at qa wrong de- 
cision that the petitioner had appeared 
‘in the Intermediate examination (both 
First Year and Second Year) in more 
than one attempt, 


. 11. The question that needs ‘con- 
sideration is whether the petitioner 
could be said to have passed the pre- 
scribed minimum examination in two 
attempts, In case the petitioner passed 
the said examination in two 
then the University authorities were 
entitled to deduct 3 per cent marks from 
the overall marks secured by the peti- 
tioner in the eligibility examination. 
The petitioner, admittedly had passed 
the High School examination in the 
year 1977. But, there was nothing 
either before the University or before 
us to come to the conclusion that the 
{Intermediate Final Examination had 
been passed by the petitioner in two 
attempts, Merely because the peti- 
tioner passed the High School in 1977, 
the University authorities were not 
right in jumping at the conclusion 
‘Ithat he could not be said to have passed 
the Intermediate examination in one 
attempt. Failure to appear at the ex- 
amination due to some reasons cannot 
be equated with making of an attempt 
and failing therein, For judging the 
merit of a candidate, 3 per cent marks 
could be.deducted if he made two at- 
tempts for passing the Intermediate 
examination, but if that candidate does 
not appear in that examination at all, 
it is not possible to say that he has 
made any attempt in that year. Making 
of an attempt means appearing at an 
examination and failing therein. Noth- 
ing of the sort happened in the present 
case, 


12. Learned counsel appearing for 
the Pantnagar University emphasised 
that in the application form filled in for 
admission, the petitioner was required 
to disclose this fact and as he had not 
mformed the University about the rea- 
gon for not appearing in 1978 in First 
year, the University acted bona fide in 
concluding that the petitioner passed 
the Intermediate Examination in more 
than one attempt. On being asked, 
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the learned counse] for the University `. 


could not show us any column as 
against which the petitioner was 
required to make this mention. 
Since there was no requirement 


of mentioning this fact, the presump-| 


tion drawn by the University was un- 
justified and illegal. If the University 
had any doubts, the petitioner should 
have been called upon to explain. In 
the absence of any explanation sought 
for the action of the University appears 
to us to be arbitrary, For applying 
Item 54 printed at page 19 of the Infor- 
mation Brochure, there should have 
been definite evidence before the Uni- 
versity that the petitioner had passed 
the prescribed minimum eligibility 
examination in two attempts. 
when the petitioner learnt about the 
reason On account of which he had not 
been admitted the petitioner immediate- 
iy informed the Registrar about the 
reason due to which he could not ap- 
pear in 1978. Instead of promptly act- 
ing upon the said information and ad- 
mitting the petitioner to the course to 
which the admission had been sought 


for, the matter was delayed. This com- 
' pelled the 


petitioner to rush to this 

13. At this place, we wish to men- 
tion that the Registrar of the Univer- 
sity, who was present in the Court, jn- 
formed us that Item 54 on-page 19 of 
the Information Brochure could not 
apply to a candidate who does not ap- 
pear at the examination on account of 
illness etc, This item used to be ap- 
plied only to those cases where a can- 
didate had actually appeared at the ex- 
amination more than once. He admit- 
ted that in those cases 3 per cent marks 
had not been deducted from the overall 
percentage of marks secured by such 
candidates. The plea, however, taken 


‘wag that since the petitioner sent the- 


requisite information of his non-appear- 
ing in the examination of 1978, the Uni- 
versity thought that the petitioner must 
have failed and, therefore, it deducted 
3 per cent marks. This conclusion of 


‘the University was unwarranted and 


unjustified. As we have said above, 
either the University should have pro- 
vided a space in the form for giving of 
such an information or should have 
sought for the same on a confusion 
arising. It was not justified in presum- 
ing against the petitioner without get- 
ting the information. The reasons of 


In fact | 
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passing an examination in three years 
and not two could be many. The Uni- 
versity was not justified in acting on its 
imagination and in denying the admis- 
sion to which the petitioner was entitled 
to, -Admittedly, the candidates secur- 
ing less marks than the petitioner had 
been admitted in 1980-81. 

14. To us, it. also appears that non- 
appearance at the first year Examina- 
tion of Intermediate was wholly imma- 
terial for the purpose of applying Item 
54. Admittedly, the marks secured in 
the two examinations i.e. First year and 
Second year, are not totalled and the 


minimum marks secured by a candidate ~ 


only at the. Intermediate Final Examina- 
tion are taken into account for judging 
the merit for admission. Since the First 
Year marks are not taken into account, 
the sensible interpretation can only be 
that if a candidate has failed more than 
once in the Intermediate Final Examina- 
tion, ‘Which is also the minimum eligi- 
bility examination, his 3 per cent marks 
would. be liable to be deducted from the 
overal] percentage of marks secured 
by him. Failure of such a candidate to 
appear at the First Year examination 
or not passing it in one attempt is 
wholly immaterial To us, this appears 
to be an irrelevant consideration, 


15. Having thus found that the peti- 
tioner had been whgngfully denied the 
admission, we are of opinion that the 
Pantnagar University was guided by 
irreleyant considerations in refusing to 
admit the petitioner. Exercise of a 
power for an improper purpose includes 
not only a case of malice or personal 
dishonesty on the part of the officials 
but also that of mistaken interpreta- 
tion by a public authority of what it is 
empowered to. do. The petitioner was 
not admitted on account of mistaken in- 
terpretation and due to wrong action 
of the University authorities. 


16. The question that’ arises now is 
about the relief which may be granted 
in this petition. The petitioner had ap- 
plied for admission for the academic 
year 1980-81. That academic year is, 
admittedly, over and the next academic 
year 1981-82 bas started. Sri S. N. 
Verma, learned counsel appearing for 
the Pantnagar University, pointed out 
that the method of admission now ap- 
plicable for the year 1981-82 is different 
from that of the previous year. In 
the previous years, admissiong were 
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to be made in accordance with the merit 
lists prepared on the basis of the marks 
secured at the eligibility examination, 
whereas from the year 1981-82 every 
candidate is required to appear at the 
written test. The relevant provision is 
to be found in the Information Brochure 
of the year 1981-82 the relevant por- 
tion of which is as under: 

“Note: Admissions to B. Tech Pro- 
gramme in all branches at this Univer- 
Bity as given above will be made on 
the basis of joint competitive entrance 
examination to be conducted by the 
Motilal Nehru Regional Engineering 
College, Allahabad,” 

17. Relying upon the aforesaid 
changed method, counsel urged that the 
petitioner since had not appeared at 
the entrance examination, the writ peti- 
tion could not be allowed, At this place, 
another difficulty pointed out by the 
learned counsel for the University was 
about the minimum class attendance. 
He referred to us, Regulation 30 (a) 
and pointed out that each student is 
required to have minimum of eighty 
five per cent attendance in each Course 
in each Trimester. It was urged that as 
the present session, ie, 1981-82 has 
commenced, the petitioner would not 
be able to complete the minimum class 
attendance and, therefore, admitting 
the peittioner at B. Tech, (Civil Engi- 
neering) would be meaningless. In that 
connection counsel also pointed out that 
the Dean concerned could condone 
shortage in attendance up to 5 per cent 
and in special cases the Vice-Chanceljlar 
had power to condone -: shortage in at- 
tendance up to 10 per cent, But in the 
present case, the petitioner’s attendance 
Since ig not likely to qualify him for 
the examination the petitioner was not 
entitled to any writ being issued to 
him. 

18. There is no doubt that a change 
has been brought about in the method 
of admission from the academic sessions 
1981-82, It is also correct that the peti- 
tioner has not appeared at the Entrance 
Examination in this year, But, the ques- 
tion is should the petitioner be made 


to suffer on account of the mistake of 


the University. By making a wrong in- 
terpretation of the Regulations and de- 
duction of marks, the petitioner was 
denied the admission in the year 1980- 
81. . Had the University not committed 
this mistake, the petitioner would have. 
been admitted in that year. Since the 


“ - 


— 


~ should not come 
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petitioner had- been denied admission 
due to the mistake of the - University, 


the interest of justice requires a direc- 
tion to be issued to the University for 
admitting the petitioner in the academic 
year 1981-82. This may. be against the 
present system of admission, but the 
case of the petitioner is exceptional, in 
-ithe circumstances pointed - out above. 
He is entitled to a direction being issued 
to the University. The Registrar ag- 
reed before us that on a‘ direction be- 
ing issued by this Court, the University 
shall abide by it and admit the peti- 
tioner to the course for which he ap- 
plied in 1980-81. 
"19. So far as the attendance is con- 
cerned, the University session started 
on 24-8-1981. Hence, that difficulty 
in the way of the 
petitioner in getting the relief in this 
' Writ. 

20. In the result, the writ petition 
succeeds and is allowed. The Govind 
Ballabh Pant Krishi Evam Pratiyogik 
Vishwavidyalaya, Pantnagar (Naini Tal) 
petitioner in 
Bachelor of Technology (Civil) in the 
Session 1981-82 forthwith In the ar- 
cumstances, there shall be no order as 
to costs. 
~. B21, Let a copy of this judgment be 

issued to the petitioner today to enable 
him to get the admission in the Pant- 
nagar University at the earliest on pay- 
ment of usual charges, 

Petition allowed. 
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‘SATISH CHANDRA, C. J. AND 
R. R. RASTOGI, J. 
Lala Sri Ram, Appellant vy. Lala 
Parshadi Lal (Deceased through his 
L. Rs.), Respondent. i 


First Appeal Nos 56 and 478 of 1956, 
D/- 16-9-1981* - 


(A) Hindu Law — Hindu joint family 
property — Alienation — Suit for can- 
cellation — Plea as to inadequacy of 
consideration, raised in appeal for first 
time — Though going to the root of 
the case, the plea was based on settled 
Law. Decision of 1966 ALJ 107 (FB) did 
not bring about any change in Law 


*Against the decree of Vidyanath Misra, 
Addl. Civil J. Pilibhit, D - 4-11-1955. 
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Sri Ram v. Parshadj .Lal 


firms 


A.I. R:. 


during pendency of appeal — Plea. not- 
entertained, (Civil P, C. (1908), Ss.- 96 
100), Case law discussed, (Paras 15; 19) 
(B) Hindu Law — Antecedent.debt 
— Pious obligation — Partner utilising 
money for hig Own purposes — 
Not criminal breach of trust — Alienat- 
ing his joint family property to- 
set right misappropriation — Considera- 
tion for alienation not immoral — His - 
sons bound by alienation, (Penal Code i 
(1860), Sec. 405). i 
A partner has undefined ownership 
in all the assets of the firm, and it can- 
not be said that there is any vice-in- 
herent in his taking or retaining -the 
money of the firm and if he misap- 
propriates the same, he renders him- 
self liable to’ an accounting only. He 
does not take the money in any fidu-` 
Clary capacity and there being no en- 
trustment or dominion over the pro- 
perty he cannot be held liable for any 
criminal breach of trust, Even in res- 
pect of the amounts for which jt is 
found that the partner has utilised 
them for his own purposes, there would 
be no taint of immorality attaehed. 
Therefore, on being detected that a 
partner has utilised the irm’s -fund 
for his own purposes, ifhe alienates some. 
of his joint family property to make 
good the amount owed by him to other 
partners, it cannot be said that the 
alienation is tainte® with immorality 
consequently, the alienation would not 
be void ab initio and his sons could 
not claim that the alienation be can- 
celled, Case law discussed, (Paras 27, 29) 
Cases Referred: Chronological Paras 
AIR 1968 SC 534: (1968) 2 SCJ 231 22 
AIR 1967 SC 1342: - 1967 All LJ 325: 
1967 SCD 858 26 
AIR 1966 All 315: - 1966 All LJ 107: 
1966 All WR (HC) 26 (FB) 15, 19 
AIR 1965 SC 1433: 1965:-(2) Cri LJ 431: 
(1965) 2 SCJ 186 23, 25 
AIR 1963 Andh-Pra 425: (1963) 1 Andh 
WR 308 (FB) 27 
AIR 1959 SC 282: 1959 SCJ 719 21 
AIR 1959 SC 577: 1959 SCJ 437 19 


AIR 1946 <All 349: 1946 All LJ 
216 15, 17, 19 
ATR 1941 FC 5 É 19 3; 

AIR 1929 All 199 18 


AIR 1926 PC 68: ILR (1926) 48 All 
443: 24 Al LJ 622 15, 19 


A. N: Bhargava ‘and J. N.: Chaterji, 
for Appellant; S. N: -Agarawal, for Res~ 
pondent, . 
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'R. R. RASTOGI, J.:— . These. two 
appeals are jnter-linked and’. may be 
conveniently taken up together, 

2. The following . pedigree is rel- 
evant for the appreciation of the case. 
(See below for Pedigree table) 

3. Sahu Har Prasad and Raja Radha 
Raman of Pilibhit had an oi] mill at 
Pilibhit, At the same time Ghasi Ram 
and Bhikhari Das was a firm carrying 
on business in food grains of a long 
standing at Pilibhit, This firm entered 
into a partnership with Sahu Har Pra- 
Sad and Raja Radha Raman under an 
instrument of partnership executed on 
20-1-1926. The management of the oil 
mill was entrusted to the firm. It ap- 
pears that the business did not prosper 
and there were losses and as on 12-5- 
accounts were taken the 
share of the firm in the losses came to 
‘Rs, 21046/13/-. Thé firm executed a 
pronote in respect of that amount in 
‘favour of Sahu Har Prasad and Raja 
Radha Raman. Sometime thereafter 
partnership was formed between this 
firm and the aforesaid two’ gentlemen 
for running the oi] mil) 
Ram Swarup was entrusted with the 
job of looking after that- business, From 
the profits of that business some pay- 
ments were made towards the afore- 
‘Said pronote and on 31-3-37 it was re- 
newed for Rs. 20046/13/- and again on 
21-1-40 for Rs. 16900/-. 

4, The business of the oil mil] again 
‘ran into difficulties because Ram 
some withdrawals for 
payments’ on behalf of the partnership 
firm but did not debit those amounts 
in the books of the firm. Further, he 
. made some realisations on behalf. of 
the firm but did not credit those 
‘amounts in the books of the firm. Ul- 
timately when Sahu Har Prasad came 

(Contd, on Col. 2) © 
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. to know of the sorry state of affairs in 
. which this business was, he asked for 


-sOn Sri Ram and the 


business and + 
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accounts, On‘ 30-8-40 some sort of ac- 
counting was done and Sri Ram one 
of the sons of Ram Swarup who was a 
major at that time wrote out the ac- 
counts and it was found that a sum of 
Rs. 26398/-10/3 which had not been 
credited in the books of the firm had 
been. misappropriated by Ram Swarup. 
By that time the family comprised of 
Genda Mal his son Ram Swarup grand- 
three sons of 
Madho Ram, as adult members, Fur- 
ther,' this family was possessed of ele- 
ven items of immoveable properties. 
They agreed to sel] all these .proper- 
ties to Sahu Har Prasad and Raja 
Radha Raman for a total sum of 
Rs. 44100/-. the consideration being. . 
comprised of the amount due on the- 
pronote dated 21-1-1940 and the 
amount which was found to have been 
misappropriated by Ram Swarup. The 
remaining amount appears to have been 
given up by Sahu Har Prasad and Raja 
Radha Raman. This sale deed was 
executed on 3-9-1940. 


5. On the very next-day i. e; 4-9- 
1940 Sahu Har Prasad and Raja Radha 
Raman sold properties Nos. 8, 9 and 
10 to Lala Parshadj Lal, who is: father- 
in-law of one of the sons of. Madho 


-Ram, The consideration was Rs. ~7006/-. 


Property No, 8 is the residential] house 
of Genda Mal and Ram Swarup. 

6. It appears that these persons did 
not vacate that house and Parshadi Lal 
filed a suit against them being suit 
No. 4 of 1942. That suit was decreed 
ex parte and in the execution of. that 
decree Parshadi Lal} obtained actual 
possession over this property, on 22-5- 
1944, On 5-7-1944, Sri Ram and the other 
three sons of Ram Swarup who were 
noticed filed an objection under. O. 20 
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R. 100 C. P. C, being Misc, Case 
No. 117 of 1944. Their claim was ac- 
cepted and it was held in those pro- 
ceedings that the sale deed dated 3-9- 
1849 aforesaid being in lieu of embez- 
zled amount was not binding on the 
sons of Ram Swarup. Restoration of 
possession was directed to be made. 
Parshadj Lal filed a revision against 
that order in the High Court and ob- 
tained an interim stay order, The re- 
vision was not admitted and Parshadi 
Lal filed suit No.‘ 8 of 1945 against Sri 
Ram and his brothers for declaration 
that he was owner of house No, 3 and 
was entitled to remain in proprietary 
possession thereof, 

7. The suit has been contested by the 
sons of Ram Swarup and the main de- 
fence is that the sale deed having been 
executed in respect of embezzled 
amounts was void ab initio, In regard 
to the earlier liability due under the 
pronote aforesaid, it was contended 
that there was no such legal liability. 
Another contention raised: was that the 
disputed property had been purchased 
by Genda Mal and 
the name of Parshadj [Tal and that 
Genda Mal. and Ram Swarup had ad- 
verse interest in that suit and did not 
represent the defendants and they also 
allowed the suit to be decreed ex parte. 

8. Sri Ram, major and his three 
minor brothers, filed g regular civil 
suit as well before filing the objection 
under O. 20 Rule 100 C. P. C. That 
suit was filed on 29-4-1944 with an 
application for permission to sue as 
indigent persons, That prayer was al- 
lowed and the suit was registered as 
suit No, 5 of 1946. The case taken up 
by them in the plaint was almost 
the same which was. taken by them in 
written statement in Parshadi Lal's 
suit except with this difference that 
about Sitaram it was said that since 
his consent was not obtained for this 
alienation he was not bound by it. 


9. The defendants to the suit were 
Lala Har Prasad and Raja Radha 
Raman, defendants 1 and 2, Defen- 
dants 3 to 10 were subsequent trans- 
fereeg of the disputed properties. De- 
fendants 11 and 12 were Genda Mal 
and Ram Swarup. Since in the mean 
time proceedings under the Provincial 
Insolvency Act had been taken against 
Ram Swarup, the official receiver was 
impleaded as defendant No, 13. 


others benamj in. 
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10. The suit was contested by de- 
fendants 1 and 2 who filed one written 
statement defendant No, 3, filed an- 
other. Defendants 4 to 8 and 9 also 


- filed their written statements. The de- 


fence taken by defendants 1 and 2, in- 
ter alia, was that the disputed sale deed 
had been made for legal necessity and 
for the benefit of the - family. It was 
for consideration, inasmuch as ru- 
pees 16,900/-. It was for payment of 
the earlier pronote and the remaining 
consideration was in Heu of the amount 
found due against the firm when ac- 
counts were taken on 30-8-40. It was 
claimed that the defendants gave up 
their claim to the remaining dues be- 


' Cause Genda Mal and others had exe- 


cuted the sale deed in respect of all 
their immoveable properties, It was 
also claimed that since defendants 1 
and 2 had sold away all these proper- 
fies, they were not necessary parties 
to the suit, 

11. The defence of Lala Parshadi 
Lal was the same as were the allega- 
tions made by him in his suit No.’ 8 of 
1945. The contesting subsequent trans- 
ferees apart from filing the written 
statements did not participate in the 
subsequent proceedings, 

12. Sahu Har Prasad died during 
the pendency of the suit and his legal 
representative was brought on record, 
who filed a separate written statement 
but raised the same defence as had 
been raised by his father. 

13. A large number of issues were 
framed in both the cases by the court 
below, With the consent of the parties 
the two suits were consolidated and 
decided by a common judgment, The 
main finding recorded by the court be- 
low are as under, 

1, The business was originally started 
by Ghasi Ram, Some of the disputed 
properties were acquired by him and 
the rest were acquired from the pro- 
ceeds of that business and in this way 
the entire properties in dispute were 
ancestral. 

2. That the pronote dated 21-1-1940 
for Rs. 16900/- being in respect of dues 
payable by M/s Ghasi Ram Bhikhari 
Das, was valid and it was ultimately 
get off in the consideration of the sale 
deed dated 3-9-1940. l 

3. That both the first and second 
partnership which were entered into 
between Ghasi Ram Bhikhari Das on 
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the one hand and Sahu Har Prasad and 
Raia Radha Raman on the other, did 
not represent the exclusive -business of 
Ram Swarup. 

4. That Ram Swarup had no permis- 
sion to take out money from the oil 
mill business and invest the same in 
firm Ghasi Ram Bhikhari Das, that he 
did not debit the following three 
amounts in the books of the partner- 
ship business :-— 

(i) Rs, 4,050/- debited in the name of 
Banwari Lal Ratan Lal. 

(ii) Rs, 2000/- debited in the name of 
Garib Das Harnam Das and 

(iii) Rs, 2.200/- debited in the name 
of Pursottam Saram Ram  Rakshpal. 
Similarly there were numeroug receipts 
made by him on behalf of the partner- 
ship business which hè did not credit 
in the books and thus taking out of the 
money of the business amounted to an 
act of misappropriation, 

5. The learned Civil Judge has, fur- 
ther, found that the consideration of 
the impugned sale deed was made up 
of Rs. 16900/- which was legally due 
under and earlier pronote -and 
Rs, 26398/10/3 which had been misap- 
propriated by Ram Swarup. Out. of this 
latter amount he invested some of it 
in augmenting the family business 
which was in a poor condition and such 
investment wag for the benefit of the 
family, He also invested some amount 
in forward transactions but it had not 
been proved that they were specula- 
tive in nature and that they could not 
have been done by the firm itself, The 
alienation was, thus, binding on the 
plaintiffs, | 

6. As regards Sri Ram, it has been 
held that he was a major on 3-9-1940 
but the fact that he did not join in the 
sale deed was not of much’ consequence 
because he being joint with his father 
and grandfather jt would be taken that 
the alienation made by them was on 
his behalf as well. 


7. The learned court below has also 
held that Parshadj Lal was not the 
benamidar of Gendg Mal and others 
but he was the real purchaser of pro- 
perties Nos, 8, 9 and 10. 

The remaining findings are not of mh 
consequence, Ultimately the suit of Sri 
Ram and others being suit No, 5 of 
1946 has been dismissed with costs to 
the contesting defendants. Suit No. 8 
of 1945 of Parshadi Lal has been de- 
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creed for declaration that he is owner 
of the disputed house i. e. property 
No. 8 and he is entitled to remain 
in proprietary possession of it. He has 
also been awarded the costs of the suit. 
Aggrieved these two appeals have been 
filed, one by the plaintiffs of suit No. 5 
of 1946 and the other by the defen- 
dants of suit No. 8 of 1945 who are 
none else but Sri Ram and his 
brothers, sons of Ram Swarup. 


' 14.. Two contentions were urged on 
behalf of the plaintiffs appellants by 
their learned counsel Sri G, P. Bhar- 
gava, firstly that the entire property 
in dispute having been found to be 
ancestral, burden lay on the alienees 
to justify the alienation and that in the 
present case it being admitted that the 
transfer was made in consideration of 
moneys misappropriated by Ram Swarup, 
there can benoroom for any doubt that 
the alienation wasvoidab intio. Accord- 
ing to the learned counsel] the debt, if 
any, was immoral] or Avayaharika. The 
gecond submission was that the trans- 
fer, having been made for inadequate 
consideration, is liable to be set aside 
even if it is found that it was for legal 


‘necessity, 


15. We-may first take up the second 
submission, As for inadequacy of con- 
sideration, there was no plea taken by 
the plaintiffs-appellants either in their 
suit for cancellation -of the sale deed 
or in their written statement filed in 
the case of Parshadi Lal. No issue was 
framed on any such plea, Evidently, 
therefore, thig plea cannot be enterta- 
ined at this stage. Nonetheless it was 
contended by Sri Bhargava that he can 
raise such a legal point because of the 
fact that such is the law laid down by 
Full Bench of this Court in Dudh Nath 
v. Sat Narain Ram, 1966 All LJ 107: 
(AIR 1966 All 315), This decision was 
not available to the plaintiff-appellants — 
at the time when they filed the suit 
for cancellation of the disputed aliena- 
tion or when they (filed their written 
statement in Parshadj Lals suit, Ac- 
cording to the learned counsel this Full 
Bench decision has made a change in 
the law applicable in this behalf and, 
therefore, it should be taken notice of 
and since this plea goes to the very 


root of the case, the plaintiffs-appelants 


should be allowed to raise it, We are 
not inclined to agree with this learned 
submission, It may be that this plea 
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goes to the root of the case but it is 
neither a pure question of facts nor 
can it be said that for the first time 
any change in law has been made by 
the Full Bench in Dudh Nath’s case. 
The question referred to the Full Bench 
in Dudh Nath’s case was:—~ (at p. 315). 


“Whether an alienation of ancestral 

joint family property by a Hindu 
father is not binding on his son if it 
was made for inadequate consideration, 
even if there was legal necessity.” 
The answer given to this question by 
the Full Bench is that an alienation of 
ancestral] joint family property by a 
Hindu father is not binding on his son 
if it was made for inadequate conside- 
Tation even though it was made for 
lega] necessity, Their Lordships have 
referred to severa] earlier decisions 
of this Court on this point, In Kailash 
Nath vy. Tulshi Ram, AIR 1946 All 349, 
it was laid down that an alienation 
by.a Hindu father of joint family pro- 
perty would be valid only if in ad- 
dition to the lega] necessity it was also 
proved that the property was not alie- 
nated for wholly inadequate considera- 
tion: In that case property worth 
Rs. 40,000/- was sold for Rs. 30,000/-. 
The consideration was held to be in- 
adequate and the sale was set aside, In 
Kailash Nath’s case reliance was pla- 
ced on the decision of Judicial Com- 
mittee in Ram Charan Lonia v. Bhag- 
wan Das Maheshri. ILR (1926) 48 AN 
443: (AIR - 1926 PC 68). The Judicial 
Committee observed in this case :— 


“In these circumstances, a . transac- 
tion even: involving the disposal by 
Gopal Das of this entire immovable 


family property might well be justifi- 
able and be binding on the whole 
family provided the property was not 
Sacrificed for an inadequate price and 
provided the consideration was calcu- 
lated: to relieve the necessity, the exist- 
ence of which called. for the disposi- 
tion.” 

Referring to these observations it was 
Observed in Kailash Nath’s case (AIR 
1946 Al] 349) (supra).” . 

“It is, therefore obvious that the 
adequacy of the price was a factor em- 
phasized by their Lordships and that it 
was not merely enough that the con- 
sideration was calculated to relieve the 
necessity, Both conditions were to exist. 
Their Lordships, therefore, proceeded 
to’ consider the ‘market 
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value of the 
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property ` and to seé~ whether Ram 
Narain agreed to 
value or sacrificed. it for on inadequate 


consideration, . 


16. D. F. Mulla in his srinciples of 
Hindu Law, 14th Edition. in para 245 
at page 308 has stated the principle as 
below :-— - 

“Although there may be legal neces- 
sity justifying alienation, it is not open 
to a father or other manager to sacri- 
fice family property for an inadequate 
consideration. A transfer in such 
cases is liable to be set aside at the 
instance of other coparceners. 

17. As for this principle reliance 
has been placed by the Jearned Author 
upon Kailash Nath’s case (AIR 1946 
All 348) (supra), 


18. There is yet another earlier. Hes 
cision of this Court which throws 


Some light on this question. It. is in. 
Bankey Lal v. Natha Ram AIR. 1929.. 
All 199. 

In that case Sulaiman J. was of the.. 
Opinion i- 


"I am not prepared to say that once 
necessity has arisen for the transfer of 
ancestral] property the 
father is always binding on the minor 
members no matter whether the consi- 
deration is grossly inadequate or not.” 
However Ashworth J. expressed some 
doubt and observed -— 

"I consider it open to doubt- whether 
when once it is shown that a sale by a 
Hindu father and manager is necessary, 
any suit, will lie against the vendee on 
the ground of insufficiency of price, 
inasmuch as the father is empowered 
to make arrangements for the sale and 
the vendee can scarcely be expected 
to see that the price is inadequate, 
According to his Lordship unless there 
is fraud or collusion imputed, a suit 
‘will not lie for cancellation of an alie- 
nation of a joint Hindu family pro- 
perty made by a father on the ground 
of inadequacy of price, 


19, Any how, after the decision of 
Kailash Nath’s case which in turn was 
decision of the Judicial 
Committee in Ram Charan Lonia’s case, 
(AIR 1926 PC 68) so -far-as this Court 
is concerned jt had become a settled 
alienation by a. Hindu 
father: of a joint family property would 
be valid: only. if in addition to the legal 


' necessity ‘it was “also -proved- that -the 


sel] it for its. proper” 


sale by the - 


y= 


t 
a 





1982 
property’ was not alienatéd for wholly 
inadequate consideration: It is, there- 
fore, not correct for Sri Bhargava to 
urge before us that it was Dudh Nath’s 


ease (AIR 1966 All 315) which -made a 


change in the law in this behalf and 
that the decision in Kailash Nath’s’ case 
(AIR 1946 All 349)- (supra) was only 
an obscure decision and hence he can- 
not be estopped from taking this plea. 
No doubt, it is well settled that an ap- 
pellate Court is entitled to ‘take into 
consideration any change in the law, 
vide Lachmeshwar Pd. Shukul v. Kesh- 
war Lal Chaudhuri, AIR 1941 FC 5 and 
Kotturuswami v, Veeravva AIR 1959 
SC 577, but, as discussed above, it was 
not a subsequent change in the law 
made in Dudh Nath’s case. We, there- 
fore, decline to entertain this submis- 
sion, 


20. We now pass on to consider the 
first submission advanced before us by 
Sri Bhargava, Before examining this 
contention on ‘merits, we have to be 
clear about the legal aspect applicable 
to this question, Under the ‘Mitakshara 
system of Hindu Law sons, grand~sons, 
great: grand-sOns are bound to pay all 
debts contracted by the father, grand- 
father or great-grand-father unless they 
are tainted with immorality or illega- 
‘lity. This liability is based on the pious 
obligation of the sons which continues 
to exist in the lifetime and after the 
death of the father, It ‘does not come 
to an end even if there is a partition 
of the joint family property unless . a 
provision had been made for the pay- 
ment of the just debts of the father, 
‘grand-father or the great-grand-father 
as the case may be. 


21. 
immoral or illegal. debts, better: de- 
scribed as Avyavaharika in the Hindu 
texts, -Various definitions of this ex- 
pression have ` been D 
translation ` by Colebrooke as’ “a debt 


for a cause repugnant to good morals” 
has been. taken to represent ‘its’ correct. 


meaning by the Supreme Court jn 
S. M: Jakati v.-S. M. Borkar, AIR 1959 


SC 282. An attempt has also’ been made’ 
by Mulla in ‘his “Principles: ` ‘of: ` Hindu ` 
‘Law,. Fourteenth ` Edition’ to illustrate 
- at “page “385 as ‘under: ` 


a al 


(1) debts for spirituous liquors: = 


- (8: debts -due : for —— z at Play, 7 


> 54989" “AIT /5 | mir 
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A question arises 'as to what are 


attempted but ‘its 


; . of -the consideration, 
in mind that Ram. Swarip was a part-` ` 
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(3) debts due for promises made with- 
out consideration: 

(4) debts contracted under the influ- 
ence of lust of wrath; 


(5) debts for being surety for the ap- 
pearance or for the honesty of another; 


(6) unpaid fines: 
(7) unpaid tolls, and 


(8) ‘any debt which is avyavaharika 
which is rendered by Colebrooke as 
equivalent to a debt for a cause “re- 
pugnant to good morals,” 


22. It may, however, be noted that 
the burden of proving that the debt is 
Avyavaharika or illegal lies on the son, 
vide Sita Ram v.. Radha Bai AIR 1968 
SC 534 at p. 538, In the present case 
the consideration of the disputed aliena- 
tion was made up of two items (1) 
Rs, 16900/- in respect of pro note dated 
21-1-1940 and (2) the remaining amount 
represented the money belonging to the 
partnership firm which was misap- 
propriated by Ram Swarup. So far as the 
first item is concerned, there is no dis- 
pute that as early as in 1926 this family 
had entered into a partnership with 
Sahu Har Prasad and Raja Radha 
Raman for running the oil mill busi- 
ness, That’ business suffered some’ 
losses and when accounts were taken 
On 12-5-1934 it was found that the share 
of the family firm in those losses was 
Rs. 21046/13/-, The partners of the 
firm executed a pro note for that 
amount on 12-5-1934. It was renewed 
On 31-3-1937 and again on 21-1-1940. 
Ultimately the amount due on that ac- 
count as on 21-1-1940 was Rs. 16,900/~. 
There is absolutely no suggestion 
whatsoever from the side of the plain- 
tiff-appellants that any embezzlement 
or misappropriation had been commit- 
ted by Ram Swarup during that first 
parthership. That was, therefore, an 
antecedent debt. i, e, antecedent in fact 
as well as in time. It was entirely in- 
dependent: of the transaction now im- 
pee Therefore, so far as this part 

of ‘the consideration is concerned, the 
finding recorded by the learned court 
below is absolutely correct in law ‘and 
on facts; ` 
- 23. _ Now. coming. ‘to the ‘second Sart 
it has. to be kept 


nér in this partnership firm and what- 
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ever amount he received on behalf, of 
the firm or whatever amount he with- 
drew from the funds of the firm for 
meeting the expenses or for making 
the payments for and on behalf of the 
firm, ‘was as a partner of the firm. The 
question arises as to whether when 
subsequently he misappropriated those 
amounts, the liability arising out’ of 
such misappropriation can be enforced 
against the joint family estates and 
the sons can be held liable for it. There 
is a clear ‘distinction which is to be 
borne in mind in this behalf and it is 
that unless the entrustment of dominion 
over the disputed property and crimi- 
mal breach of trust in respect of the 
same, were not established. this mis- 
appropriation which only created civil 
liability will not become a criminal 
liability in law. In order to make out 
an offence under: Sec, 405 L P. C. it 
must be established that the person ac- 
cused of such ‘ance was either en- 
trusted with or entrusted: with domi- 
nion over that . property which he is 
said to have converted into his own 
use. As observed by their Lordships of 
.the Supreme. Court in Velji, Raghavji 
Patel v. State of Maharashtra, AIR 1965 
SC 1433 “In order to establish ‘en- 
trustment of dominion” over property 
to an accused person the mere exist- 
ence ‘of that person’s dominion over 
property is not enough. It ‘must be 
further shown that his dominion ` was 
the result of entrustment.” 


24. It was further observed that “in 
the case of a partnership, every part- 
ner has dominion over the partnership 
property by reason of the fact that he 
is a partner, This is a.kind of dominion 
which every owner of property has 


over his ‘property. But it is not domin- | 


ion of this kind which satisfies the re- 
quirements of S. 405. The prosecution 
must further establish that 
over the. assets or a particular asset of 
the partnership was by a special 
agreement between the parties, entrust- 
ed to the accused persons, If in the ab- 
sence of such a special agreement 
partner receives money belonging to 
the partnership he cannot be said to 
have received it in a fiduciary capacity 
or, in other words, cannot be held to 
have been ‘“*antrusted”’. with dominion 
over partnership properties, Where, 
therefore, under an agreement ‘between 
the partners the working partner is 


~ 
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the dues of the 
partnership and to spend the money for 
the business of the partnership, he can- 
not be said to have been guilty of cri- 
minal breach of trust even with respect 


to the dues realised by him from cer- 


tain person by not depositing them in 
i bank, as alleged by the prosecu- 
ion. 


25. This proposition is based on the - 


principle that a partner has undefined 


ownership along with the other part- 


ners over all the assets of the partner- 
ship, If he chooses to use any of them 
for his Own purposes he may be ac- 
countable civilly to the other partners. 
But he does not thereby commit any 
misappropriation. In the  preserit case 
as well Ram Swarup being a partner 
of the firm had undefined ownership 
On the monies received by him for the 
firm or taken out by him for payment 
for the firm, If, however, he chose to 
use some of those amounts for his pur- 
pose, he would have been called upon 
to render: the accounts, It- cannot be 
Said that he 
breach of trust in respect- of such 
monies, The decision in Velji Raghav ji, 
therefore, is a complete answer to the 
objections taken by Sri Bhargava, 
learned counsel for the plaintiff-appel- 
lants. 

26. There is yet another decision of 


the Supreme Court. apposite to the fact- 


of the present case to which our atten- 
tion has been invited by Sri Jagdish 
Swarup, learned counse] for 
fendants~respondents, It was rendered 
in the case of Prem Ballabh Khulbe v. 
Mathura Datt Bhatt, AIR 1967 SC 1342. 
Briefly stated the facts of that case 
were that the appellant, the respondent 
and two other persons: carried on busi- 
ness.in partnership. The respondent was 
the managing partner and was in 
charge of the partnership assets, The 
firm was dissolved and a suit was in- 


stituted by the appellant for the taking © 


of the accounts of the dissolved firm. 
Eventually a final decree was passed 
in the suit in favour of the appellant 
against the respondent for recovery of 
certain sums of money. In execution 
of that decree reliance was placed on 
behalf of the respondent on 


cl. (cf of the proviso to Sec. 51. of the . 


Civil P. C. That proviso empowers the 
Court to order execution of a money 
decree by detention of the judgment- 


committed arly criminal). 


the de- . 


r~ 
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debtor in prison if it is satisfied that 
the decree is for a sum for which the 
judgment-debtor was bound in a fi- 
duciary capacity to account. That con- 
tention was. repelled by the executing 
court but on appeal was accepted by 
the High’ Court. That view was affirmed 
on further appeal by the Supreme Court. 
Their Lordships referred to Halsbury’s 
‘Laws ‘of England, 3rd Edition Vol. 38, 
Art, 1363 -page 820 where in regard to 
the nature of business between the 
partners it has been stated :— - 


‘Partnership itself does not create a 
fiduciary relation between the partners 
or make one of them-a trustee for: the 
Other or for his representatives, The 
relation may, however, arise on the 
' death of one of them or be created by 
other special circumstances.” 


This statement of law was held by the 
Court to be consistent with the. provi- 
sions of the Indian Partnership Act, 
1932 and the Indian ‘Trusts Act. 1882. 
What comes out, therefore, is that 
though a partner must observe the ut- 
most good faith in his dealings with 
the other partners but, inter se the 
partners there is no fiduciary relation- 
ship created, A partner is bound to 
render accounts of the partnership 
assets in hig hands. But in the absence 
of special circumstances he cannot ‘be 
regarded as a kind of trustee for the 
other partners or liable to render ac- 
counts to them in a fiduciary capacity. 

27. We may also refer to a Full 
Bench decision of the Andhra. Pradesh 
High Court in Sri Venkateswara and 
Channakeswaraswamj Temple y. Ben- 
dapudj Radhakrishna. AIR 1963 Andh 
Pra 425 (FB). In that case two suits 
were filed by the Temples for recovery 
of certain amounts collected by the 1st 
defendant who wasone ofthe hereditary 
trusteeg of those institutions and was 
also elected. as managing trustee. He 
had collected the disputed sums be- 
tween the period when he had ceased 
to be managing trustee, He failed to 
account for the sums and the two ac- 
4 tions were laid against him, His minor 
sons and his undivided brother were 
impleaded as defendants and their main 
defence, was that since they were not 
benefited by those amounts and as the Ist 
defendant might have used them for 
his own illegal purposes, they were not 
Hable to discharge the debt from out 
of the family properties, The trial 
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court dismissed the suits but on 
appeal they were decreed by the High 
Court, After referring fo various auth- 
orities cited at the bar, their Lordships 
concluded : 

“What emerges ton these rulings | 
ig that a son could claim immunity 
only where the debt in its origin was 
immoral by reason of the money hav- 
ing been obtained by the commission 
of an offence, but not where the father 
came by the money lawfully but subse- 
quently misappropriated it, It is only 
in the former case that the debt ans- 
wers the description of an avyaharika 
debt, If originally the taking was not 
immoral i, e, if it did not have a cor- 
rupt beginning or founded upon fraud, 
it could not be characterised as an 
avvavaharikg debt and the son could 
not be exempted from satisfying that 
debt, The supervening event namely, 
the misappropriation later on would not 
change the ‘nature of the debt, The 
vices should be inherent in the debt 
itself.” 


Thus it is clearly established that if 
the debt is in itg inception not immoral 
or founded upon fraud, subsequent dis- 
honesty of the father will not exempt 
the son. The. son can; claim immunity 
only when the father’s conduct is ut- 
terly repugnant to good- morals and is 
grossly unjust or flagrantly dishonest. 
In the case of a partner who has un- 
defined ownership in all the assets of 
the firm, it cannot be said that there 
is any vice inherent in his taking or 
retaining the money of the firm and 
if he misappropriates the same, he ren- 
ders himself liable to an accounting 
only, He does not take the money in 
any fiduciary capacity and there being 
no entrustment of or dominion over the 
property he cannot be held Hable for 
any criminal breach of trust. If this 
distinction is kept in mind, even jn 
respect of the amounts for which it was 
found that Ram Swarup had utilised 
them for his own purposes, there would 
be no taint of immorality attached. 


28. In brief we may refer to the 
evidence which is on record in this 
behalf, All that has come on record is 
that Ram Swarup used to supervise the 
ojl mill business and he received certain 
amounts for and on behalf of the firm 
and took out certain money from the 
funds of the firm for making certain 
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payments but: he did not credit and debit 
the same. ‘When the state of business 
noticeably deteriorated, a sort of ac- 
counting was done on 30-8-40. Those 
accounts were written by Sitaram one 
Of the sons of Ram Swarup who was 
major at that time and it was. found 


that a sum of Rs. 26398/10/3 was due 


to Sahu Har Prasad and Raila. Radha 
Raman from Ram Swarup and the other 
members of his family. It has, of course, 
been said in evidence that this amount 
had been misappropriated by Ram 
Swarup and for this our attention was 
invited to certain~statements given by 
Sahu Har Prasad and ‚his agents on 
earlier occasions, Sah Har Prasad in 
Suit No. 1453 of 1942 Hari Shanker v. 
Lala Ram Swarup gave a statement on 
17-1-1943. a copy of- which is at 
pages 235-236 of the appellant’s paper 
book. In that statement Sahy Har Pra- 
sad said that “Ram Swarup committed 
embezzlement in the accounts of the 
firm of the mill, I had invested 
Rs. 18,000/-. He embezzled all of it.” 
He further went on to say that when 
he started making preparations for 
bringing a criminal case against : Ram 
Swarup, these persons offered to sell 
all their property in their favour and the 
sale deed executed in his favour was im 
lieu of the embezzled amount and some 
previous debts. 


28A. Sahu Har Prasad was dead by 
the time the trial in the two suits un- 
der consideration began, This was, of 
course an admission of Sahu Har 
Prasad but a question arises as to whe- 
ther it hag any binding effect on the 
defendants-transferees, Any how the 
use of words “misappropriation” or 
“embezzlement” would not render an 
action a criminal breach of trust, un- 
der Sec. 405 L P. C. Therefore, even if 
this admission be regarded as substan- 
tive piece of evidence; it does not make 
much of a difference in view. of the legal 
position discussed above, Almost to 
the same effect were the statements of 
Hori Lal who appears to be Standing 
Counse] for Sahu Har Prasad, given in 
Misc. Case No, 1 of 1940 a copy 
which is Ex, 13, of Nanhe Mali Munim, 
Ex. 14 and Shiv Saran, Private Se- 
cretary of Sahu Har Prasad, Ex. 15. 
All these statements were — recorded 
in the aforesaid Misc case. It ig not 
known whether these persons were 
alive or dead at the time when the evi- 
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dence was recorded in thèse two suits 
urider ‘consideration and in our ‘opinion 
no evidentiary value can be attached to 
them. 'On the basis of this evidence 
it ig not possible to say that there was 


no debt and‘if there was any’ debt it 
was avyavaharika, 


29. The Court below on a considera- 
tion of the evidence on. record has 
found that the amounts taken out by 
Ram Swarup from the funds | of the 
firm were misappropriated by him, AS 
noted aboye that will not change the 
nature of the debts. Any how it has 
been further found and rightly so that 
most of the amount was invested by 
Ram Swarup in supplementing’ his 
family business fortunes which were 
in a poor state and all that investment 
was for the benefit of the family, Some 
of the amounts, of course, he lost in 
some forward transactions, but the 
plaintiff-appellants withheld the books 
of the family firm and failed to est- 
ablish the extent of such losses, In our 
opinion therefore, there was no taint of 
immorality or jllegality attached to the 
two parts of the consideration of the 
disputed alienation and the plaintiffs- 
appellants could not claim cancellation 
of the same. 

30. The result in Parshadi Lal’s suit 
ig consequential to the findings in the 
suits of the sons of Ram- Swarup and 
we, thus,. confirm the decrees passed 
in both the suits; 


31. In the result these EREE fail 
and they are dismissed with costs. 
Appeals dismissed, ; 


ra 
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Union of India, Petitioner v. -Vinod 

Prakash Singh and others, Respondents. 

Civil Misc. Writ Petn. No, 9441 of 
1975, D/- 18-8-1981. 


(9 of 1890), 


(A) Railways Act 
Ss. 82B, 82D and 823 — Railway Ac- 
cidents (Compensation) Ruleg (1950), 


R, 27 —. Expression “follow the proce- 
dure .. «for trial of suits” occurring 
in R. 27 — Includes power of review — 
Claims Commissioner is competent to 
review his previous “judgment, — (Civil 

P. C. (1908), 0O. 47, R. 1. r 
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Rule 27 proyides that in so far as these 
Rules make no provision or make in- 
sufficient provisjon, the Commissioner 
shall follow the procedure laid down in 


the Civil P. C. for the. trial 
of suits, The trial of — the 
suit does not ' necessarily conclude 


with a judgment. The Code itself con- 
templates an application for review and 
grants a power of review. To restrict 
the meaning of the words “trial of suits’ 
to the time of the signing of the judg- 
ment would unnecessarily curtail] their 
scope when the Code itself contemplates 
review proceedings after the delivery 
of judgment, (Para 13) 

Thus, where an Ad hoc Claims Com- 
missioner was appointed u/s. 82-B, he 
wag entitled to review the previous 
judgment. He was not a regular Civil 
Court, as such in the absence of express 
conferment of powers of review he 
could not have reviewed hig judgment 
under any inherent power. However, 
the power of review had been conferred 
upon him by necessary intendment by 
virtue of R. 27. AIR 1958 SC 153 and 
AIR 1958 SC 79 Rel on, (Paras 13, 14) 

(B) Railways Act (9 of 18%), 
S. 82-C (1) (d) — “Dependant of the 
deceased” — Application for compensa- 
tion by minor s0n of deceased —~- He is 
entitled to compensation by virtue of 
S. 2 (1) (d) (i). Woerkmen’s Compensa- 
tion Act even though he was not depen- 
dant on earnings of deceased, (Work- 
men’s ‘Compensation Act (1923), S. 2 (1) 
(d) (i).) (Para 21) 
Cases Referred : Chronological Paras 
AIR 1979 AN 110 : (1978) 2 Rent CJ 

569 14 
= AIR 1970 SC 1273 : 1970 UJ (SC) 418 


AIR 1958 SC 79 : 1958 SCJ 255 
AIR 1958 SC 153: 1958 SCJ 557 _ .. 

Lalji Sinha, for Petitioner: G, P, 
Mathur, for Respondents, 

B. N. SAPRU, J.:— 66 Down Janta 
Express collided with M-5 Up Goods 
Train at Katghar near Moradabad on 
the night intervening 20/21-2-1974. In 
that accident one Smt. Rama Devi, wife 
of Sheetla Bux Singh and mother of 
Vinod Prakash Singh, major and 
Awadhesh Kumar Singh, minor died. 
An application under S. 82-C of the 
Railways Act was filed by Vinod Pra- 
kash Singh and Awadhesh Kumar 
Singh, under the guardianship of his 
brother Vinod Prakash Singh, for com- 


: Vinod: Prakash Singh AH. 69 
pensation for the. death of their 
mother. 


2. The case of the two claimants was 
that Smt. Rama Devi was travelling 
with her husband Sheetla Bux Singh on 
the ill-fated day in the train and Smt: 
Ram Devi died as a result of the acci- 
dent. Jt was asserted that Smt. Rama 
Devi was doing dairy business at the time 
of -the accident and that the claimants 


were the sole surviving heirs of the 
deceased Smt, Rama Devi and they 
were entitled to claim the compensa- 


tion for the death of their mother. 


3. The claim petition was resisted on 
behalf of the Union of India and jt was 
pleaded that Smt. Rama Devi was not a 
bong fide passenger on the train at the 
time of accident, It was also asserted 
that the claimants were not dependent 
On the deceased Smt. Rama Devi and 
the claim was barred by time. 


4. The Ad hoc Claims Commissioner, 
Sri P.. Chandra, held that Smt. Rama 
Devi was travelling on the ill-fated 
train and died as a result of the acci- 
dent, It was further found that she 
was a bona fide passenger on the train 
at the time of the accident and that the 
claim petition was filed within time. © 
The Ad hoc Claims Commissioner - went 
on’to hold that Vinod Prakash Singh 
was a major and as such he could not 
get any compensation for the death of 
his mother.. It went on to consider 
whether Awadhesh Kumar Singh was 
entitled to get compensation. Jt re~’ 
jected the claim that the deceased Smt. 
Rama Devi had an independent business 
and found that she was not an earning 
member of the family. On the basis of 
this finding, it was held that since both 
the claimants were not dependent on 
Smt, Rama Devi, they were not entitled 
to receive any compensation. It accord- 
ingly dismissed the claim petition by 
its order dated 3-4-1975. 


5. An application for review was 
filed on behalf of Awadhesh Kumar 
Singh and Vinod Prakash Singh. The 
review was sought on the ground that 
in the case of a minor it was not neces- 
sary that the minor should be depen- 
dent upon the person for whose death 
the compensation was claimed. It’ was 
pointed out that Awadhesh Kumar Singh 
being a minor. his, case was covered 
under S. 2 (1) (d) (i) of the Workmen’s ` 
Compensation Act which is applicable 
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to the proceedings before the Claims 
Commissioner, It was urged that it 
was clear from the Janguage of- the Act 
that in respect of the heirs mentioned 
in S. 2 (1) (d) (i) of the Workmen’s 
Compensation Act it was not necessary 
that they were wholly dependent on 
the earnings of the deceased. It was 
pointed out in the review application 
that the legal distinction was not notic- 
ed by the Court and as such the review 
was sought. 


=. 6 The review nani was contested 
by the petitioner. The argument ad- 


vanced on behalf of the petitioner was 


that the Ad hoc Claims Commissioner 
had no jurisdiction to review his earlier 
order ejther under O. XLVII R. 1 or 
under his inherent powers. 


7. The Ad boc Claims Commissioner 
held that the Ad hoc Claims Commis- 
sioner was a court which .had been 
created by a notification of the Central 
‘Government under S. 82B of the Rail- 
ways Act. It then observed that S. 82C 
specified the persons who were com- 
petent to file a claim petition and the 
time limit within which such claim 
petition might be made. S. 82D lad 
down the powers of and procedure to 
be followed by the Claims’ Commis- 


sioner, Sub-sec, (1) prescribed that “in - 


inquiring into and determining any 
claim for compensation payable under 
S. 82A, the Claims Commissioner may, 
subject to any rules that may be made 
in this behalf, follow such summary 
procedure as he thinks fit.” Sub-sec. (2) 
Jaid down that the Claims Commissioner 
shall have all the powers of a Civil 
Court for purposes of taking evidence 
on oath _ and of enforcing the attendance 
of witnesses and compelling the dis- 
covery and production of documents and 
material objects and the Claims Commis- 
sioner shal] be deemed to’ be a Civil 
Court for all purposes of S. 195 and 
Chapter 35 of the Criminal P. C. S. 82J 
gave powers to the Centraj Government 
to make rules to carry out the objects 
of Sections 82A to 82H. In pursuance 
of that power the Central Government 
had made rules known as Railway Ac- 
cidents (Compensation) Rules, 1950. 
These rules were amended by the Rail- 
way Accidents (Compensation) Amend- 
ment Rules,’ 1974. However, R. 27 of 
the Railway Accidents (Compensation) 
Rules, 1950 remained unaffected by the 
amendment, If runs ag -under - 
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“In so far as these rules make no pro- 
visions or make jnsufficient provisions 
the Commissioner. shall follow the pro- 
cedure laid down in the Civil P. C. 
1908 for the triaj of the suits,” 


8. The Ad hoc Claims Commissioner 
noticed that the Rules and the Act 
were silent on. the powers of the Ad 
hoc Claims Commissioner to review his . 
order. The Ad hoc Claims Commission- - 
er held that the Claims Commissioner 
was a Court and as such it had inherent 
powers to review its order under 
O. XLVII R. 1 of the Civil P. C. The 
Ad hoc Claims Commissioner then went 
on to consider whether on the facts of 
the case review could be granted 
within the meaning of O. XLVI R. 1 
It found that as far 
as the claim of Awadhesh Kumar Singh 
was concerned, the provisions of the 
statute clearly indicated that the ques- 
tion as to whether Smt, Rama Devi was ' 
an earning member of the family, was 
irrelevant, The statute was clear, ac- 
cording to the Ad hoe Claims Commis- 
sioner, that Awadhesh Kumar Singh 
was entitled to receive compensation, It 
accordingly reviewed its order and al- 
lowed compensation of Rs. 50,000/- to 
Awadhesh Kumar Singh, It, Ree 
dismissed the review application in so 
far as ‘the relief was claimed by Vinod 
Prakash Singh. 


9. Against the order of the ve hoe 
Claims Commissioner the Union of India 
has preferred the present appeal. 


10. The first submission of Sri Lalji 
Sinha appearing on behalf of the peti- 
tioner is that the Ad hoc Claims Com- 
missioner had no jurisdiction to review 
its order. S. 82A of the Railways Act 
provides that where in the course of 
working a rail accident occurs, the 
railway administration shall be liable to 
pay compensation to the extent set out 
in sub-see, (2). S. 82B provides for ap- 
pointment of a Claims Commissioner, 
S. 82C provided that an application for 


' compensation under S. 82A arising out 


of any accident of the nature vo 
therein, may be made, 
(A) TO AG): E sys ve 


(df where death has resulted from 


‘the accident, by any dependent of the 


deceased, 


11, Sub-section (2) provides the limita- 
tion for presentation of the application 
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for compensation. The Explanation to 
S, 82-C is important, It provides that 
the word ‘dependent . has the meaning 
assigned to it in clause (dř of S. 2 of 
the Workmen’s Compensation Act ‘1923. 
S. 82-D provides that the Claims Com- 
missioner may, subject to the rules 
framed, follow a summary procedure as 
it thinks fit. Then sub-sec. (2) provides 
that the Claims Commissioner shal] have 
al] the powers of a Civil Court for the 
purpose of taking evidence on oath 


(which the Claims Commissioner is here- 


by empowered to impose) and of en- 
forcing the attendance of witnesses and 
compelling the discovery and production 
of documents and material objects and 
the Claims Commissioner shall be deem- 
ed to be a Civil Court for all the pur- 
pose of S; 195 and Chapter XXXV of 


the Criminal P. C., 1898. S. 82-F (1) pro-- 


vides that any question as to the liabi- 
lity of the railway administration to 
pay compensation under S. 82-A, or as to 
the amount thereof, or as to the person 
to whom such compensation is payable, 
shall be decided by the Claims Commis- 
sioner, S, 82-F (2). runs as follows :— 

“Any person aggrieved by a decision 
of the Claims Commissioner refusing to 
grant compensation, or as to the amount 
of compensation granted to him, may 
prefer an- appeal to the High Court 
having jurisdiction in the place where 
the accident occurred : 

Provided that nothing in this sub-section 
shall be deemed to authorise the High 
Court to grant compensation in excess 
of the limit specified in S. 82-A”. 

12. Section 82-J provides that the 
Centra] Government may by notification 
in the Official Gazette, make rules to 
carry out the objects of Ss. 82-A to 82-H 
inclusive. Sub-sec. (2) provides that in 
particular and without prejudice to the 
generality of the foregoing power, such 
rules may provide for various matters 
specified in the Rules. Sub-sec, (3) re- 
quired that the rules made shall be laid 
before the House of Parliament. 

18. The argument of Sri Lalji Sinha 
‘ig that only certain provisions of the 
Civil P. C. have been made applicable 
to the proceedings before the Claims 
Commissioner by virtue of $S. 82-D of 
the Railways Act and as the power of 
Teview is not mentioned therein, there 
is no power ofreview, Sri Lalji Sinha’s 
argument does not take into considera- 
tion R. 27 of the Rules which provides 





Union „of India Y. 


Vinod Prakash Singh `AH. 71 
that in so far as these Rules make no 
provision or make insufficient provision, 
the Commssioner shal} follow the pro- 
cedure laid down in the Civil P. C, 
1908 for the triał of suits, The Civil 
P. C. provides review in S. 114 and 
under O. XLVII R. 1. The tria] of the 
suit ‘does not necessarily conclude with 
a judgment, The Code itself contem- 
plates on application for review and 
grants a power of review. To restrict 
the meaning of the words trial of suits 
to the time of the signing of the judg- 
ment would unnecessarily curtail their 
scope when the Code itself contemplates 
review proceedings after the delivery 
of judgment. In view of the provisions, 
it is clear that the Ad hoc Claims Com- 
missioner was entitled to review the 
previous judgment, 

14, Sri Lalji Sinha has urged on the 
basis of a decision of this court in the 
case of Kailash Singh Rajput v. Ram 
Prakash (AIR 1979-All 110) that the 
power of review must be expressly con- 


-ferred on a Civil Court arid there is no 


inherent power of review. The learn- 
ed Judge reached this conclusion on the 
basis of a judgment of the Supreme 
Court in the case of Patel Narshi 
Thakershi v. Pradyumna Singhji (AIR 
1970 SC 1273). The Ad hoc Claims 
Commissioner is not a regular Civil Court 
and its authority flows from the Rail- 
ways Act, as such in the absence of 
express conferment of powers of review 
he could not have reviewed his judg- 
ment under any inherent power. How- 
ever, as pointed out earlier, the power 
of review has been conferred upon him 
by necessary intendment by virtue of 
R. 27\of the Railway Accidents (Com- 
pensation) ‘Rules, 1950. f 

15. In the case of Sree Meenakshi 
Nilis Ltd, y, Their. Workmen, (AIR 1958 
SC 153) the Supreme Court held that as 
the Civil P. C. applies to the proceed- 
ings before the Labour Appellate Tribu- 
nal, the provisions of the Code must 
apply to those proceedings. In para- 
graph 11 of the judgment it was observ- 
ed as under : 


“That takes us to the two other points 
raised by the appellants in Appeal 
No. 217 of 1956. The first point which 
has been raised in this appeal by the 
appellants is about the jurisdiction of 
the appellate tribunal to review its own 
orders in appropriate cases under O. 417 
of the Civil P. C. Thig court has re-s 
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cently had occasion to consider the ques- 
tion about the applicability of the Civil 
P, C. to the proceedings before. the Lab-. 
our Appellate Tribunal in Martin Burn 
Lid. v. R. N. Banerjee, C. A. No. 92 
of 1957: (AIR 1958 Sc 79). S. 9 (1) 
and S, 10 of the Industria] Disputes 
(Appellate Tribunal) Act, 1950, as well 
as the relevant rules and orders framed 
under the Act were considered and it 


was held that the Civil P. C. applies to Ėt 


the proceedings before the appellate 
tribunal with the result that the appel- 
late tribunal can exercise its powers 
under ©. 41, R. 21 as well as under 
S. 151 of the Code, [t is true that in 
this case there was no occasion to con- 
sider the applicability of the provisions 
of O. 47 of the Code but that does not 
make any difference. If the Civil P. C. 
applies to the proceedings before the 
Labour Appellate Tribunal, it is clear 
that the provisions of ©, 47 would apply 
to these proceedings as much as S. 151 
of the Code or -the provisions of O. 41. 
We must accordingly hold that the ap- 
pellate tribunal erred in law in coming 
to the conclusion that: it had no jurisdic-. ' 
tion to review its own order under the 
provisions of O. 47 of the Code.” 

16. A somewhat similar. question 
came up before the Supreme Court in 
the case of Martin Burn Ltd. v. R. N. 
Banerjee (AIR 1958. SC 79). In that 
case S. 9 of the Industrial Disputes (Ap~ 
pellate Tribunal) Act provides that 

(1) The Appellate Tribunal - shall 
have the same powers as are vested in 
a Civil Court, when. hearing an appeal, 
under the Civil P. C., 1908. 


(10) The Appellate Tribunal shali 
follow such procedure as may be pre- 
scribed, and subject thereto, it may, by 
order regulate its practice and proce- 
dure and the. provisions of the Civil 
P. Œ: 1908 shall so far as they are not 
inconsistent with this Act, or the Rules 
or Orders made thereunder, apply to all 
proceedings before the Appellate Tribu- 

nal.” £ ki 
17. The Labour Appellate Tribunal 
in exercise of: the powers. conferred on 
it by sub=sec. (10) of -S. 9 had. made 
„orders to’ regulate its practices and proz 
.eedure’ and O; 3, R.-4 runs as follows :=+ 

"Nothing. in‘ these rules shal] be deem- ` 
ed to limit or otherwise affect’! the in- : 
herent power of the Tribunal ta make ` 
such order as may be_ hecebsary’ for thé 
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ends of justice’ or .to prevent the abuse’ 


of process of the Court.” À 
The Supreme Court held that 
Order 'XLI, Rule 21 of the Code 
would apply by virtue of S. 9. It 
also held that by virtue of O. I. .R. 4 
the provisions of S. 151 of the Civil 
P. C. were applied. and even apart from 
the provisions of O. XLVII, R. 1 of the 
Civil P. C. it enabled the.court to make 
the order dated 11-5-1956 
necessary to do so in the ends of jus- 
tice or to prevent the abuse of the pro- 
cess of the court. It accordingly held 
that the Labour Appellate Tribunal had 
jurisdiction to set aside the ex parte 
order dated 14-10-1955 and restore the 
appellants application under $S. 22. 
18. This case is also an authority 
for the proposition that the Tribunal’s 
power did not end with the ex parte 
order as by virtue of S., 9 (1), the Civil 
P. C. had been applied and the appeal 
could be restored under O. XLI, R. 21 
of the Civil P. C. It followed that by 
necessary implication.O,,XLVII, R. 1 of 
the Civil P. C. will also apply even 
after the original. order dismissing the 


claim petition by the Ad hoc Claims 


Commissioner was passed, 


19. Sri Lalji Sinha’s next argument 
is that since Awadhesh Kumar Singh 


was not dependant on his mother who 
had no income, he could not claim com- 
pensation. S. 82-C of-the Railways Act 
provides that any application for com- 
pensation ‘under S. 82-A arising out of 
an accident of the anung specified 
therein, may be made. oe 
(a) to (c) 
(d) - where death has scant .from 


OGG GRe wa ean oe 


the: accident, by any Gependani: o£ the 


deceased. 

Thereafter there is an Explanation 
which runs as under, 

“In this section, the word “dependent” 
has the meaning assigned to it in cl. (d) 
of S. 2 (1) of the Workmen’s Compen- 
sation. Act 1923 (8 of 1923)”. 2 

20. The word ‘dependent’ has- been 
defined in S. 2 (1) (d). of the Workmen's 
Compensation Act as..under :— 

(d). “dependent” .means any-of- the 
following relatives of a deceased work, 
man. namely i=- » : 

G) a widow, a minor- . Jegiti z son, 
and unmarried legitimate , da ighter,. :Or.@ 
widowed; mother,. and 





> - (i) > “If -wholly dependent- on | the gare nee 


ings of the workman ‘at the time of his 


as it was. 


a ars 


ay 
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death, a-son or a daughter who has at- 
tained the age of 18 years and. who is 
infirm :— 

(iii) if wholly or in pan “depandan 
on the earnings of the workman at the 
time of his death. 

(a) a widower, 

(b) a parent other 
mother, ` 

(c) a minor illegitimate son, an un- 
married illegitimate daughter or a 
daughter legitimate or illegitimate if 
married and a minor if TORNO and 
a minor, 

(d) a minor Sair or an unmarried 
sister or widowed sister if a minor, 

(e) .a widowed daughter-in-law, ` 

(f) a minor child of a pre, -deceased 
son. 

(g) a minor child of a EARE 
daughter where no parent ‘of the child 
is alive, or 


(h) a- paternal grandparent 
parent. of the workman is alive,” 


21. Thus, persons who are entitled 
to file an application for compensation 
under S. 82-A of the Railways Act, . 
must be dependent on the ‘deceased 
workman within the meaning of ‘S. (1) 
(d) of the Workmen’s Compensation Act. 
For the category of persons falling with- 
in Clause (i) of S. 2 (1) (dì) of the Work- 
men’s Compensation Act- only . specified 
relationship with the deceased -work- 
man is required: and nothing more. The 
question of being dependent on. the 
earnings of the deceased workman arises 
only in cases covered by Clauses (ii) 
and (ili) of S. 2 (1) (d) of the Workmen’s 
Compensation Act. Awadhesh . Kumar 
Singh: being a minor son of the deceased 
was entitled to receive the compensation 
and the: Ad hoc . Claims. Commissioner 
rightly decided so, -This 
Sri. Lalji Sinha cannot also be accepted. 


22. We may add that: had -the ‘order 
of review of the Ad hoc: Claims Com- 
‘missioner been without . jurisdiction: (We 
have, however, held-it to- be within: his 
jurisdiction), we would have: - been: re~ 
luctant to interfere with it -under Arti- 
cle 226 of-the Constitution: of ‘India . as 
it had done. mainfest justice, > ~. 

23. The petition is ‘accordingly dis: 
missed’: with costs.: The interim order 
dated 26-8-1975 shall: stand vacated. . . 


| Petition ‘dismissed: * 
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‘Shailendra Kumar Singh, Petitioner v. 
Avadh University, Faizabad and an- 
OLASI; Opposite parties, 


Writ- Petn. No. 1394 of 1981, D/- 
2-4-1981. . l 
U. P. State Universities Act (13 of 


1961). S. 29 (4) — Order debarring ex- 
aminee from appearing at future ex- 
amination — Before imposing such a 
penalty, Examinations Committee must 
record its satisfaction that the examinee 
was guilty of using unfair means — 
Order passed without informing him ‘of 


_ charges and without giving him oppor- 


tunity to defend himself contravenes 
S. 29°(4) and is also violative of princi- 


ples of natural justice. (Constitution 
of India Art, 226), (Paras 4, 5) 
T. S. MISRA, J.:— The petitioner 


was a student of Bajrang Degree Col- 
lege, Kunda, district Pratapgarh. The 
examination of B. A. Part I was conduct- 
ed by the Avadh University. Faizabad, 
and the petitioner appeared in the same. 
He was assigned a roll number bearing 
2055 for that examination, However, as 
a result of the recommendation of the 
Sub-Committee constituted by the Ex- 
amination Committee the examination 
of the petitioner for the year 1980 was 
cancelled and he was debarred from 
appearing at the 1981 B. A. Part I ex- 
amination. The petitioner . being ag- 
grieved has filed the instant writ peti- 


‘tion. Initially, he had challenged the. 


aforesaid order in its entirety but at the 
time of the hearing of fhe petition the 
learned counsel for the petitioner stated 
that the petitioner ig aggrieved by the 
latter part of the order whereby he has 
béen debarred from appearing at the 
1981 B. A, Part I examination and seeks 
the quashing of the same. He also stated 


that the. petitioner does not now chal- 
lenge the: first- part of the order where- 


by -his éxamjnation for the year 1980 
‘was cancelled. We have, therefore, - to 
consider as to whether the order of the 
_ University. debarring the petitioner from 
appearing -at. the 1981 B. A. Part I ex- 
amination.is valid. The petition has 


- been opposed and Sri S. L. Verma~ has 


put -in APPRAKANCE: 
‘University, 


Binmas 


- on~behalf-of the 
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2. We have heard the learned coun- 
Se] for the petitioner as also for the 
University. For the petitioner it was 
urged that no charge-sheet was 
On him and he was not given any oppor- 
tunity to defend himself: hence -the 
penalty imposed against him in debar- 
ring him from 
examination is invalid. We find force 
in the contention. ` It was not disputed 
by the University that no charge-sheet 
was . ever served on the peti- 
tioner nor was he ever asked to 
show cause as to why the penalty in 
question should not be imposed on 
him. The submission on behalf of the 
University, however, was that the peti- 
tioner had’ reproduced verbatim para- 
graphs after paragraphs from a book 
captioned Vishwa Hi Prachin Sabhtyain’ 
by Sri Ram Goyal while answering the 
questions set in the examination, hence 
his examination for the year 1980 was 
cancelled and he was debarred from ap- 
pearing at the future examination for 
the year 1981. i 


3. Sub-section (1) of S. 29 of the 
Uttat Pradesh State Universities Act 
providės that there shall be an Examina- 
tions Committee in the University the 
constitution of which shall be as may 
be provided for in the Ordinances. Sub- 
sec, (3) of that Section stipulates that 
the Examinations Committee may ap- 


point such number of sub-committees as . 


it thinks fit, and in. particular may 
delegate to any one or more persons of 
sub-committees the power to deal with 
and decide cases relating to the use of 
unfair means by the examination exam- 
inees, Sub-section (4) of ‘S. 29 being 
material is extracted hereinbelow :— 


* (4) Notwithstanding anything con- 
tained in this Act, it shall be lawful for 
an Examinations committee or, as the 
case may be, for a sub-committee or any 
person to whom the Examinations com- 
mittee has delegated its powers in this 
behalf under sub-sec, (3), to debar an 
examinee from future examinations of 
the ‘University, if in its or his opinion, 
such examinee ig guilty of using unfair 
means at any such examination”. l 


4. So by reason of sub-sec, (4) of 
S. 29 of the Act the Examinations Com- 
mittee may lawfully debar an examinee 
from future examinations of thé Uni- 
versity, if in its or his opinion, such 


examinee is guilty of using unfair means | 
at any such examination, Before debar- 
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served 


appearing at the 1981. 


. of the Act inasmuch as there 
_ ing of the Examinations C 


A.L R. 


ring an examinee from appearing in 
future examinations it is, therefore, im- 
perative that the Examinations. Commit- 
tee must record jts satisfaction as to 
whether the examinee was guilty of us- 
mg unfair means. To reach that con- 
clusion if would be necessary that the 
examinee should be given a reasonable 
opportunity to show cause against the 
charges levelled against m,- Tf the 
examinee is not informéd of the charges 
and he is not called upon to submit his 


reply to the same nor is he given any]. 


opportunity of defence. it would not be 
legally possible for an. aminations 
Committee to arrive at the conclusion as 
to whether the examinee w guilty of 
using unfair means. To debar an ex- 
aminee from appearing at [future ex- 
aminations is to impose a penalty which 
would affect his future career, The 
penalty naturally has serious |consequen- 


ces hence an examinee against whom a 
penalty is to be imposed must be in- 
formed of the charges and m also be 


given an opportunity to mnie himself. 


5. in the case in hand nothing of the 
sort was done. Admittedly no charge- 
Sheet was served on the petitioner nor 
was he ever called upon to explain as 
to how he wrote his answers by making 
reference to the book in question. He 


was thus: given no reasOnable opportu- 
nity of defence, In fact, the order is 
violative of.the principles of natural 


justice, It is also in contravention of 
the provisions of sub-sec. (4) of S. 29 





sub-committee that. the exami Ce was 
guilty of using unfair means, | We have/ 
already pointed out above that an ex- 
aminee can be debarred from future ex- 
aminations only when the Examinations 
committee or the sub-committee, as the 


case may be, arrives at a definite opi- - 


nion that the examinee was | guilty. of 
using unfair means at any such, examina- 
tion. The latter part of the -order 


which is now being impugned and’ 


against which the relief has been sought 
for, therefore, deserves to be | quashed. 


lowed. The order dated 6-3-1981, a 
copy of which is Annexure- 

writ petition, ig quashed to the extent 
the order debars the petitioner from ap~ 
pearing at 1981 B. A. Part I examina- 
tion of Avadh University, Faizabad. It 
is further directed that the University 


3 to the- 


a 
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and the Centre Superintendent of Baj- 
rang Degree College, Kunda, shall allow 
the petitioner to appear as an ex-student 
in the 1981 B. A. Part I examination and 
in that respect allow the petitioner full 
opportunity to comply with the rules 
relating to deposit of fees and other 
formalities for appearing at the said 


examination. l 
Petition allowed, 
t Pree-nenteetnamanemnnnrennmnsnnnynninnaante ama 
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Nanhey Khan, Appellant v. Lala 


Bhagwan. Dass and another, Respondents. 


Ex. Second Appeal No. 713 of 1977, 
D/- 23-1-1981.* . 

(A) Civil P. €. (5 of 1908), O. 21, 
Rr. 92, 90 and 54 — Failure to attach a 
property before sale — It will become 
material irregularity only if that pro- 
perty has been privately alienated be- 
fore court-auction sale- is confirmed — 
If it is not so alienated, Court auction 
sale ig not a nullity er invalid for fai- 
lure to attach it, (Para 4) 


(B) Civil P. C. (5 of 1908),. S. 47, 
O. 21 Rr. 90 and 66 — Objection that 
notice under O. 21, R. 66 was not pro-. 
perly served — Such an objection should 
be taken at time of drawing up of sale 
proclamation under O. 21, R. 66 — Any 
objection which could or ought to have 
been taken under O, 21, R. 66 but was 


not so taken, could not be raised under © 


O. 21, R, 90 much less under S. 47. 
(Para 4) 


Sant Prakash; for Appellant; 
Tripathi. for Respondent, 


l JUDGMENT :— This is a judgment- 
debtor's second appeal arising out ofan 
objection under Section 47 of the Code 
of Civil Procedure filed by him after 
the sale of three plots of land, Nos, 1134, 
H136 and 11. 


2. The objection was that although 
the decree-holder had applied for attach- 
ment before judgment of all the three 
plots, only plot No, 11 had been attach- 
ed and that the other two plots were 
not attached before their sale in ex- 
ecution proceedings taken by the de- 
cree-holder after passing of the decree. 


*Against judgment of A. P. Mittal Addl 
Dist. and S. J., Bulandshahr, D/- 3-1- 
1977. 


BY/LY/A970/61/V88 
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-The other objections were that the no- 
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tice under Order 21, Rule 66 was not 
properly served and that the sale pro- 
clamation was not ‘properly drawn. 


3. The executing court dismissed the 
objection as not maintainable under 
Section 47 of the Code of Civil Proce- 
dure after the confirmation of the sale 
without any objection having been taken 
under Order 21, Rule 90 of the Code of 
Civi} ‘Procedure. The lower appellate 
court took the same view and dismissed 
the appeal, 


4. Having heard learned counsel for 
the appellant, I have been unable to 
discover any error in the view of the 
two courts-below. As to the first ob- - 
jection, attachement only prevents ali- 
enation and if the property sold had not 
been alienated before the auction sale, 
the auction sale made by the court would 
be valid notwithstanding that the pro- 
perty was not attached. Importance of 
attachment lies in rendering, void any 
private alienation of property after it 
has been attached by a court. The 
property not having been alienated, the 
sale would be ‘perfectly valid in spite of 
the fact that the procedural law requires 
that before putting a property to sale, 
the court should attach it. The object 
is to prevent the sale made by the 
court being defeated by any private 
alienation of the property in the mean- 
while. Failure to attach a property be- 
fore sale is thus an irregularity which 
becomes materia] only if the property 
has: been privately alienated before the 
auction sale made by the court is con- 
firmed. Since the property was not| 
alienated in the present case before the 
auction sale is confirmed, the sale could 
not be said to be a nullity or invalid 
on the ground that two of the plots of 
land put up for sale had not been at- 
tached earlier. As to the point that the 
notice for hearing under’ Order 21, 
Rule 68 was not served, I find that the, 
executing court has clearly stated in 
the recital of facts in its order that the 
notice was served on the judgrnent-deb- 
tor personally on 5th September, 1973 
and further that the sale proclamation 
was prepared without any objection 


. from him. It follows that any obiection 


which could or ought to have been; 
taken at the time of the drawing up of 
the sale proclamation under Order 21, 
Rule 66 but was not so taken, could 
not be raised even by way of an ob- 
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jection under Rule 90 of 
uch less-by way of an objection under 
Section 47 of the Code of Civil Pro- 
cedure, . 
3. The appeal fails and is dismissed 
but in the circumstances I would make 
no order for costs. E 
Appeal dismissed. 


t 
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Peerzada Ahmad Saleem Khan, Peti- 
tioner v. Vice-Chancellor, Aligarh Mus- 
lim University, Aligarh, Respondent. 


Civil Misc. Writ Petn, No. 12573 of 
, 1981, D/- 13-11-1981. 


(A) Constitution of India, Art, 226 — 





‘Education — Student indiscipline — 
Charge-sheet involving incidents of 


which he having knowledge — Ad- 
journment sought for delaying decision 
— Refusal thereof does not tantamount 
to denial of, opportunity to be heard. 
(Education — Student discipline); (Civil 
P. C. (1908), O. 17, R, 3). ` 

Where the Disciplinary ‘Committee 
had refused to give further adjourn- 
ment for hearing case against a student 
for submitting explanation to the 
charge-sheet framed against him, the 
refusal to give such adjournment could 
not tantamount to a denial of the op- 
portunity to be heard, 
served with the charge-sheet involving 
him in some incidents of which the stu- 
. dent had the personal knowledge, he 
was aware of all the facts and no pre- 
paration was required for submitting 
explanation and further all the relevant 
papers were given by the Disciplinary 
Committee to the student before the 
date on which the case was being con- 
sidered. (Paras 9, 15) 


Further, the student had lengthy 
notice of proceedings, he could not be 
expected to obtain adjournment as of 
right by presenting an excuse, In fact, 
the further adjournment had not been 
claimed to present an effective reply 
. but to delay matters, In such circum- 
stances, refusal to adjourn could not be 
said to have been wrongly refused. The 
Committee had a discretion to grant ad- 
journment or refuse to do so, (Para 9) 


LY/LY/¥635/81/PGS/SNV, 
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Order’ 31, ` 


when he was . 
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An adjournment is one of the’ most 
obvious means to avoid a party being 
prejudiced, A refusal to grant an -ad- 
Journment may, therefore, in some 
cases, tantamount. to a denial of the op- 
portunity to be heard. However a party 
is not to be given adjournment: as of 
right. Where the nature of the proceed- 
ings .are such that an adjournment will 
lead to a protracted hearing, increased 
delay, the ‘authority would be justified 
in refusing to grant the prayer for the 
same, , (Para 9) 

(B) Constitution of India, Art. 226 — 
Bias — Disciplinary Committee — Consti- 
tuted by teachers — Whether members 
were biased, , “3 

Where a student had, been charge- 
sheeted on the basis of the reports of a 
number of teachers in respect of various 
incidents. enumerated in the charge- 
sheet, there would be nothing to show 
that those teachers who as members of 
Disciplinary Committee took a decision 
on the reports of the other teachers 
were in any way biased against the stu- 
dent when there were materials before 
them on the evaluation of which they 
found that the charges against the stu- 
dent had been made out. ` (Para 10) 

Further, there was nothing to estab- 
lish that the decision-makers stood to 
gain or lose personally as a result of the 
decision, when it was not proved that 
the disqualification of such decision- 
makers was founded upon the existence 
of real likelihood of bias. The work of 
the University had to be carried out in 
accordance with the Act, Statutes and 
Ordinances, Under the statutes, the 
teachers. constituted the Disciplinary 
Committee and were empowered ‘to take 
a decision in respect of the complaints 
made against the student, A teacher of 
an University cannot be kept ‘in the 
‘category of an employer. In case of a 
teacher, there is a strong presumption 


of an unbiased and honest decision com- ' 


ing from him. (Para 10) 

(C) Constitution of India, Arts. 226, 
and 21 (2) — Power conferred on Vice- 
Chancellor by statute to punish student 
for indisciplined act —- Not ultra vires 
—- Freedom to read does not confer 


. upon student the right to indulge in. in- 


discipline and lawlessness. (Para ‘11) 

(D) Constitution of India, Art, 226 — 
Education —..Punishment for indiscip- 
lined -act of student — Quantum —. Stu- 
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dent involved in number-of serious mat- 
ters — His activities hampering running 
of University 
debarring him for 5 years, held, is not 
arbitrary, (Education — Student discip- 
line). (Para 16) 
Cases Referred : (Chronological -Paras 
AIR 1980 SC 1661:1979 UJ (SC) 272. 14 
(1975) 419 US 565: 42 L Ed 2nd 725 :. 

95 S Ct 729, Goss v. Lopez 8 

S. G. Hasnain, for Petitioner. 
. K. C AGARWAL, J.:— This petition 
filed under Art. 226 of the Constitution 
challenges the order of the Vice-Chan- 
cellor, Aligarh Muslim University, Ali- 
garh dated Aug. 7, 1981, The relevant 
portion of the said order is extracted 
below : 

"On the recommendation of the Dis- 
ciplinary Committee, the following stu- 
dents are expelled with immediate ef- 
fect for the periods ‘specified against 


camera 


each for the acts of indiscipline com- 
mitted by them: : 
Name Period for 


which expelled 
1. Mr, Irfanullan Khan, 

Student of M. Lib. 

Science, M. M. Hall Five Years 
2. Mr, Saleem Ahmad Khan | ` 

Peerzada alias Lovy, 

Student of B. Sec, 

Enggd. Ist Yr. 

N. R.S. Hall, AMU Five Years.” 

2, -The petitioner was a student of 
B. Sc, Engg. having been admitted in 
the year 1974. He was studying in IV 
year of B. Sc. Engg. in the year 1981. 
The petitioner was served with a show 
cause notice dated 18th July, 1981 by 
the Vice-Chancellor of the Aligarh Mus- 
lim University, Aliagarh. This notice 
stated that the petitioner was guilty of 
having incited the students to violence. 
The relevant portion of the notice for 
knowing the charges levelled against 
the petitioner is being quoted below :— 
“It has been brought to my notice 

that you Mr. Saleem Ahmad Khan 
Peerzada alias Lovy incited the students 
to violence between April 17-May 12, 
1981 particularly on 17/4, 24/4,7/5,11/5 and 
12/5-1981, disturbed the E. C. meeting 
on 17-4-1981, raided the Vice-Chancel- 
Jor’s residence with a group of students 
on the night of May 1981, forcibly pre- 
vented the students from attending 
classes on 5-5-1981 and subsequent .days, 
forcibly prevented the employees from 
attending: offices on 49/5, :20/6, and: 21/5- 


cll 
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1981, used abusive language against the 
Vice-Chancellor, Pro-Vice-Chancellor and 
other functionaries of the . University 
on the microphone (PAS) for more than 
two weeks, were one of the signatories 
on an objectionable and indecent pam- 
phlet (Utho Vagarana Hashr......... ) i 
citing the students to violence 
ganised the raid by school children and 
other students on  Vice-Chancellor’s 
lodge on 7-5-1981 when the Vice-Chan- 
cellor’s residence was badly damaged by 
brickbatting and the T. V, Camera was 
stolen.” ) 

He was called upon to submit his reply 
within 48 hours of its receipt, 


3. ‘On 22nd July, 1981, the petitioner 
wrote a letter to the Vice-Chancellor 
requesting him to supply the copies of 
the reports mentioned in the charge- 
sheet, The petitioner also made a prayer 
for ‘postponement of the case. He asked 
for 15’days time for submitting the ex- 
planation. On 30th July, 1981, the peti- 
tioner was sent a reply by the Univer- 
sity. Along with this letter, some of the 
copies were sent to the petitioner. He 
was asked to appear before the Discip- 
linary Committee onthe 5th of Aug. 
1981. The remaining papers were sent 
to the petitioner on 4th Aug., 1981. On 
5th Aug., 1981 the petitioner accepted 
that he had received the papers de- 
manded by him, but he showed his in- 
ability to submit the-reply on the 5th 
of Aug. 1981. He made a request for a 
weeks time being given to shim for 
submitting it. This application was 
given at 4.00 P.M. on the 5th of Aug. 
1981 to the Committee, when the case 
of the petitioner was being considered. 
The Committee did not adjourn the 
hearing , and expelled for five years. 
This was communicated to him by the 
Ietter dated Aug. 7, 1981, the relevant 
portion of which has already been quot- 
ed above, 

‘4, The petitioner has challenged the 
validity of the aforesaid order of the 
Vice-Chancellor. The first ground was 
‘that the: petitioner was entitled to the 
adjournment being granted to him on 


5th Aug. 1981 and since the refusal to 


adjourn the case has resulted in depriv- 
ing the petitioner of his valuable right 
to. defend himself, the impugned order 
of the Vice-Chancellor: is invalid. 

- 5, We have seen above that the peti- 
tioner had been given time on 18th 
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July, 1981 to furnish his explanation, 
which he did not avail and sought ad- 
journment on the ground of having not 
been supplied the copies: of the relevant 
reports. On his prayer, all the papers 
were, admittedly, given to him. Some of 
them were received on 30th July, 1981, 
whereas the remaining on the 4th of 
Aug. 1981, The petitioner could give his 
explanation on the’ 5th of Aug, 1981. 
But instead of submitting his explana- 
tion, he again applied for adjournment. 
The request of the petitioner for ad- 
journment was found to be untenable 
and the proceedings were concluded, 

_ 6, The question that needs to be con- 
sidered is whether the ‘Disciplinary 
Committee committed any error in re- 
fusing to adjourn the case. 

= 7. It may be relevant to point out 
that in a proceeding, where there is an 
absence of a ‘statutory provision speci- 
fying the amount of time which would 
be given, a notice should be served 
prior _to the hearing to enable a party 
to prepare his case and to answer the 
_ same against him. That notice, which 
wlll satisfy this requirement, will ob- 
viously vary ith the facts of each 
particular case. ` Amongst others, the 
amount of time needed to analyse the 
factual grounds of the case to be met, 
the availability of evidence, the need 
for prompt action, and so on are the 
relevant aspects. 


8. It has been held in Gass v. Lopez 
(1975) 419 US 565, 582 in the United 
States that 
the countless disciplinary proceedings 
against students the notice may in some 
cases be immediately followed by the 
hearing, In such situations whet is aim- 
ed for is a balance between legal for- 


mality and fairness, the need to allow — 


a student a fair opportunity to repre- 
sent his side of the case and a “mean- 
ingful hedge against erroneous  ac- 
TON coscscaes »-~ (See Flick’s Natural Jus- 
tice, page 27). 


9. To meet the requirement of pto- 
viding ‘an. opportunity, adjournment 
may also be given, And adjournment is 
one of the most obvious means to avoid 
a party being prejudiced. A refusal to 
grant an adjournment may, therefore, 
in some cases, tantamount to a denial 
of the opportunity to be heard. How- 
ever a party is not to be given adjourn- 
ment as of right. Where the nature of 
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in situations involving: 


the proceedings - are such that an’ ad- 
journment will lead to a protracted 
hearing, increased delay, the authority 
would be justified in refusing to grant 
the prayer for the same. In’ the instant 
case, the petitioner was served with the 
chargesheet involving him in some inci- 
dents of which the petitioner had the 
personal knowledge, He was aware of 
all the facts and no preparation was re- 
quired for submitting the reply, He 
sought one adjournment, which was ac- 
ceeded to. If in the interest of the pur- 
poses, for which, the disciplinary pro- 


. ceedings had been taken against the 


petitioner, the Disciplinary Committee 
thought that no further adjournment 
could be given, no exception can be 


taken by us to the same. The petitioner 
had all the papers on the 4th of Aug., 
1981. He could submit his reply on the 
Sth of Aug., 1981, Instead of doing this, 
he asked for another adjournment, 
which was found by the Disciplinary 
Authority to be unjustified. In such a 
circumstance, 
adjournment could not tantamount to a 
denial of the opportunity to be heard. 
The Disciplinary Authority was the 
master of its own proceedings, The en- 
quiry required prompt action. The peti- 
tioner had lengthy notice of proceed- 
ings. He could not be expected to obtain 
adjournment as of right by presenting 
an excuse, In fact, the further adjourn- 
ment had not been claimed to present 
an effective reply but to delay matters. 
In such circumstances, refusal, to ad- 
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the refusal to grant thej. 


journ could not be said to have been, | 


wrongly refused. The Committee had a 
discretion to grant adjournment or re- 
fuse to do so. This Court could interfere 
when refusal would have been found to 
be arbitrary. But this is not so, 


10. The second argument of the 
learned counsel was that the members 
constituting the Disciplinary Committee 
were biased. The learned counsel could 
not substantiate the argument made be- 
fore us, The petitioner had been charge- 


sheeted on the basis of the reports of 4 


number of teachers in respect of vari- 
ous incidents enumerated in the charge- 
sheets. There is nothing to show that 
those, who took a decision on the re- 
ports of the teachers were in any way 
biased against the petitioner, There 
were materials before them on the eva- 
luation of which they found that the 
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charges against the petitioner have been 
made out. None of the decision-maker 
was personally: involved, For being dis- 
qualified on the ground of bias, disqua- 
lification must be founded upon the ex- 
istence of real likelihood of bias. Such 
a thing has not been proved, There was 
nothing to establish that the decision- 
makers stood to gain or lose personally 
as a result of the decision. The work of 
the University had to be carried out in 
accordance with the Act, Statutes and 
Ordinances, Under the Statutes, the 
teachers constituted the Disciplinary 
Committee and were empowered to take 
a decision in respect of the complaints 
made against the petitioner. A teacher 
of an University cannot be kept in the 
category of an employer. In case of a 
teacher, there is a strong presumption 
of an unbiased and honest decision com- 
ing from him. There is nothing to show 
that there was any personal animosity 
between them and the petitioner, 


11. The third argument of the learn- 
ed counsel was that the power confer- 
red on the Vice-Chancellor by Statute 
35 to punish a student for an indiscip- 
lined act since it is not regulated by any 
‘guideline, the same is ultra vires being 


in contravention of Arts. 19 and 21 of 


the Constitution. Art, 19 was brought in 
for the purpose of urging that every 
citizen of India has right to read and 
study, The unreasonable impediment 
caused to that right should be hit by 
Art, 19, There is no doubt that right to 
read is a fundamental right but freedom 
guaranteed is not to indulge in indiscipline 
and lawlessness. It is the atmosphere 
that makes a University, It is a mistake 
to suppose that freedom to read confers 
upon him the right to indulge in indis- 
cipline and lawlessness. Aligarh Muslim 
University Act and the Statutes framed 
thereunder have conferred the right on 
the Vice-Chancellor to regulate  discip- 
line, 

` 12. We are not satisfied that the pro- 
cedure adopted by University was un- 
fair, unreasonable or unjust and as such 
the punishment imposed upon the peti- 
tioner is not hit by Article 21 of the 
Constitution. 


13, The submission that the petitioner | 


was denied the opportunity to defend 
himself has no’ legs to stand. The: peti- 
tioner was given an opportunity which 
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he did not avail. If he did not avail, the 
petitioner. has to blame himself for the 
same, 


14. In Kishan Singh v, The Financial 
Commissioner, Haryana, AIR 1980 SC 
1661, the Supreme Court held that (at 
p. 1662):— ` 

“Since the order was passed after ser- 
vice of notice on the appellant, it can- 
nót be said by any stretch of imagina- 
tion’ that there was a violation of the 
principle of-natural justice.” 

15. The principles of natural justice 
are not inflexible and cannot be im- 
pressed into straight jacket of a rigid 
formula. No hard and fast rule can be 
laid down as to the requirement of na- 
tural justice, which has got to be com- 
pulsorily followed, What, then, are the 
requirements of natural justice depends 
on a variety of circumstances. In the 
instant case the petitioner was given” 
the notice. He did not avail it and mad 


a prayer for adjournment, which was 
found to have no merit. In these cir- 
cumstances, the petitioner cannot bej 


said to have been denied the opportun- 
ity to defend himself. 


16, The next submission of the learn- 
ed counsel was about the quantum of 
punishment, On all the materials plac- 
ed, the Disciplinary Committee found 
the involvement of the petitioner in a 
number of matters, which are enumer- 
ated in the charge-sheet are of a very 
serious nature, If the Authorities found 
that the petitioner was involved in the 
activities, which hampered the running 
of the University, the action of the 
authorities debarring him for 5 years 
cannot be said to be arbitrary. We can- 
not sit in appeal over the decision of 
the Disciplinary Body and set aside the 
same, Ours is a limited jurisdiction of 
supervisory character. We could not 
also be satisfied that the quantum of 
punishment was perverse. If the peti- 
tioner was dissatisfied with the quan- 
tum of the punishment, then the reme~ 
dy of the petitioner lay in approaching 
the Visitor under S. 13 (6) of the Ali- 
garh Muslim University Act, The learn- 


‘ed counsel for the petitioner urged that 


S. 13 (6) only confers a right on the 
Visitor and does not provide a remedy. 
We are not impressed with this argu- 
ment, Upon motion being made the 
Visitor can act under §. 13 (6). In this 
case, before admitting the writ, we in- 


~ 
3 
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vited the counter affidavit of the 
garh Muslim University, to which re- 
joinder affidavit was also filed by | the 
petitioner. We. have examined all these 
affidavits and the records of the ` Uni- 
versity. After having examined’ all the 
materials brought before us, we have 
found that the present writ petition has 
no merit. The petitioner’s learned coun- 
sel drew our attention to the writ peti- 
tion and rejoinder affidavit and urged 
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that the petitioner had a brilliant acade-. 


mic career, which has been snapped by- 


the resolution of the- disciplinary com- 
mittee. The fact that the petitioner had 
the brilliant career has been denied in 


~ the counter affidavit. Although the deci-. 


sion of the writ petition would not 
tùrn on this consideration, but - even 
if we were to take the same into account, 
we find that allegation of the petitioner 
about his career béing brilliant is far 
‘from truth, The petitioner and others 
indulged in activities, which compelled 
the Vice-Chancellor to close the Univer- 
sity resulting in the loss to the students. 
. The consequence ` of the closure ‘of the 
University affecting the career of thou- 
sands of students receiving education, is 
not very difficult to imagine. It is a 
matter of common knowledge that a 
number of P. A. C. men have been em- 
ployed to enable the authorities to run 
the University. . Considering in the light 
of these facts, the action of University 
cannot be interfered, 

17. The writ petition is dismissed 
-under proviso to .Rule 2 of 
XXII of the Rules of the Court. 


Petition dismissed. 
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N agarwali Devi and others, Peti- 


tioners: v. Girj apati Tewari and` others, 
Respondents, 


Second Appeal No. 1585 of 1976, D/- 
4-11-1981" 
‘Hindu Law — Religious Endowments 


— Shebaitj rights — Plaintiff and de-. 
fendant co-sharers of shebaiti rights .—.: 


Suit for perpetual injunction for res-. 


*Against judgment and. decrée! 
Basti, .D/~ 6-8-1976. 
aS a ae 





Chapter. 


passed . 
‘by S. N. Mishra,- 3rd- Addl, Dist. J.. 


AVL B, 


training .defendant from interfering with 
such rights ~~ Not 
cific Relief Act (47 of 1963), S. 38), 


, Where both - the parties i e, plaintiff 
and the defendant had a right to per- 
form sewa puja and. Ragbhog of the 
deity and both were the co-sharers in 
shebaiti and pujari rights, the suit filed 


by one of the parties for perpetual in- ` 


junction restraining another party from 


performing sewa puja and Ragbhog of ` 


deity and managing property as shebaiti 
Or pujarj, would not be maintainable. 
In the absence of any proper scheme 
for management of such property by 
shebaiti, the only course is of. fixing 
turns, 


Shiwa Prakash Misra and J. Misra, 


, for Petitioners; B. L. Yaday and GP. 


Yadav, for Respondents, : 


JUDGMENT :— This ig a ore 
second appeal in a suit for a perpetual 
injunction prohibiting the defendants 
from interfering with the possession of 
the ‘first plaintiff deity, through the 
second plaintiff its Sarvarkar, over ‘the 
temple ‘and landofplot No. 871 of the 
village concerned with trees, and the 
amount of offerings jin any manner 
whatsoever, The temple is a public tem- 
ple, The land and the property belonged 
to the deity, The dispute between the 
parties relates to the shebaiti rights, The 
second plaintiff claimed to have been 
the Sarvarakar for the last about thirty- 
five years having been appojnted, as 
such, by the earlier Sarvarakar, Laxmi-- 
pati, According to the plaintiffs it was 
an ancient temple, The Sarvarakar also 
worked as the Pujari and arranged for 
the Rag Bhog, Dhup Deep and Pujan 
Archa of the deity. The offerings be- 
longed to him, and. according to the 
custom of the endowment; the Sarvara- 
kar nominated his successor during his 
lifetime or by will. Further according 


‘to the plaintiff’s the first defendant was 
‘very clever and rich, and since his re-. 


turn from Bombay and taking up re- 


- sidence in’ the village, he had acquired. 
control over the second defendant and.. 


wanted to forcibly ‘acquire contro] over 
the land. and the property. of the ‘deity 
and threatened to interfere with the 


performance of his duties, as -Sarvarkar. 


of the first plaintiff ' DY the - saecone 


> ae hence the suit, 


« 
tae 
. 


. .The - two defendants’ ‘pled. a taint 


writ statement, They.. pleaded - . that 


maintainable, (Spe- 


-(Paras 9, 10) | 


a,‘ 
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the plaintiffs ` had no cause of action 
. against the answering defendant that 


the temple was very old and the an- - - 


cestors of the answering defendants had 
been performing the Puja and manag- 
ing its affairs since times “immemorial, 
that the Pujari of the temple took the 
offerings and also the income of the 
property and that the temple never had 
a Sarvarkar, About the Pujari it was 
said that he was not appointed by any 
one, but a person of religious bent in 
the family became a Pujari and mana- 
ged the temple, Laxmipatj it was said, 
was never the Sarvarkar and never ap- 
pointed the second plaintiff to be the 


Sarvarkar of the first plaintiff nordid he 


haye any power to do so, On the other 
hand, it was said that Tarpati was the 
Pujari, After him, Laxmipati and Jaina- 
rainpati became pujaris and after them 
Girjapati- was the Pujari and, during the 
absence of Girjapati, the second defen- 


dant worked as the Pujari and managed 


the temple, About the second plaintiff 
it was said that he was a very bad and 
infamous kind of man who had no con- 
cern with any Puja nor did he ever do 
any Puja in the temple nor was he ever 
the Pujari or Sarvarakar. About himself, 
the first defendant said that he never 


lived at Bombay: for thirty years, The 


answering defendant again said that the 
. second plaintiff was of bad and infamous 
character and because of that he 
lived separate from his father Jainara- 
inpati who never allowed him, the se- 
cond plaintiff to enter the temple, It was 
lastly said, that due to consolidation of 
holdings, there was litigation between 
the parties which had led to animosity, 
and. on account of that, the suit had 
dishonestly been filed to misappropriate 
the temple property. 

3. From the father’s name of the 
second plaintiff Heerapati. and of the 
first defendant Girjapati, it appears that 
both of them are the sons of Jainarain- 
pati, the second plaintiff being the 
elder of the two. 


4. The following were the issues on 


which the parties went to trial :— 

‘ 1. Whether the plaintiff No, 2 is the 
“‘Pujari’ and Sarvarakar’ of the temple 
in suit as alleged? 

2. Whether the plaintiff: ‘No. ‘2 has no 
right to, sue along . with the plaintiff 
No. 1? 

3. Whether the EOnEE Ice paid. is. in 
‘sufficient? - ~- tte 
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"4, whether the sui ig not maintain- 
able? 


plaintiffs entitled? © 

5. The trial] Court dismissed the suit 
On the finding that the second plaintiff 
is not the Pujari or Sarvarakar of the 
first plaintiff deity, and: that he had 
accordingly no right fo sue on behalf 
of the deity or to maintain the suit. The 
lower appellate Court confirmed these 
findings and maintained the dismissa] of 
the suit. 


6. The penultimate finding of the 
lower appellate Court may well be 
quoted in its own words :— 


“What is borne out from the evidence 
is that the management of this temple 
was being carried out by the family 
members of plaintiff No. 2 and defen- 
dants. Laxmipati and Jai Narainpati 
are said to be the members of the same 
branch from which plaintiff No. 2 and 
defendants descend, It hag been brought 
in evidence’ that plaintiff No. 2 were 
three brothers and defendant No. 1 is 
while his another 
brother died leaving behind defendant 
No. 2. The bone of contention now be- 
tween these two persons is the offerings 
of the temple, They are fighting and 
quarrelling for the share of the religious 
offering made in the temple which is 
the most unpious act of the persons 
managing the affairs of the temple, In 
these circumstances the plaintiff No. 2 
had not been able to establish even the 
custom by which the appointment or 
nomination could have been made. 
What rests to his credit is only that he 
was eldest in his family and he only 
have a privilege to act as Pujari and 
Sarvarakar of the temple. This fact is 
also ruled out by the circumstances of 
the case which has been fully enumera- 
ted by the learned Munsif in his judg- 
ment,” 


- 7. It ig clear from the 


are the 


above find- 


. ings of the lower appellate Court that 
the second 


plaintiff alone was not 
entitled to be the Sarvarakar or Pujari 
of the deity. The first defendant was 
equally. entitled to be the ‘Sarvarakar 


and the: Pujari of the deity. The third 
.defendant was in the next degree, being 


the son of the deceased brother of the 


‘second plaintiff and the first defendant. 
l Neither of the ` parties. would in this 
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Situation réstrain the others from per- 
forming the Sewa Puja and Rag Bhog 
of the deity or managing its property 
as its Shebaits cum pujaris’ of course if 


the conduct of any of the _Shebaits or. 


the Pujaris was 80 improper as to war- 
rant his removal’ or in case the manage- 
ment of the temple came to ‘standstill. 


the general public who were the bene 


ficlaries, could step in and take proper 
proceedings in an appropriate forum for 
removal] of such person and/or for the 
framing of a scheme for the proper ad- 
ministration of the endowment. But, so 
far as the subject matter of the present 
suit is concerned, the dispute is con- 
fined to the members of a family about 
the sharing: of the right to receive of- 
ferings made to the deity and -the in- 
come. from its property, Neither of the 
three namely, the second plaintiff or the 
two defendants could .restrain each 
other from enjoying a share in the of- 
ferings, Since the second plaintiff on the 
one side and the two defendants on the 
other. do not appear to be pulling on 
well the only means of enabling them 


to have their share in the offerings is- 


partition which is effected in cases of 
this kind by fixing turns for the per- 
formance of Rag Bhog and Sewa Puia 
of the deity by the severa] . co-sharers 
in the Shebaiti rights to,enable them to 
enjoy the offerings and the income of 
the deity in proportion to their respec- 
tive shares, 


8. The suit for injunction, st the 
instance of one of the brothers against 
the others and a nephew all of whom 
are co-sharers in the Shebaiti and Pujari 
aa! was not maintainable at ali and 

has’ rightly been dismissed ‘by both the 
courts below, 


' § I cannot, but RAA in view ne a 
paper No. 92-ka which purports to be 
signed by some 375 persons, and state 
that the second plaintiff is not a pro- 
per person to be the Pujari that so long 
as ‘the worshippers of the plaintiff deity 
in this case, fail to have a proper sche- 
me. framed for the management of ‘its 
affairs the property rights 'in the nature 
of ‘Shebaitship of the deity have to be 
allowed to bé enjoyed by the: heirs en- 
titled to: them’ and when ‘the -heirs son 
too. may not be able to- pull on to- 
gether the only remedy is partition 
and since partition in this case cannot 
be effected: ‘by metes and bounds, the 
only way of effecting it is by fixing 
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turns. It is unfortunate that it is so, 
but that seems to be the law. 

10. In the result, the appeal - fails 
and is dismissed, but in the circum- 
stance, I leave the parties to bear their 
own ‘costs of oe Court, 


Appeal dismissed. 
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Pera Khatika and another, Appellants 
v. La] Behari and another, Respondents. 

Second Appeal No, 1274 of 1974, D/- 
18-11-1981." 

Civil P. C. (5 of 1908), Section 39 (1) 
(d) — Suit for possession of house on 
basis of purchase in auction gale effect- 
ed by transferee Court — No averment 
im plaint as to passing of order by 
Court passing decree, for transfer of de- 
cree for execution — Suit is ‘not main- 
tainable — Presumption in illus, (c) of 
Section: 114 of Evidence Act does not 
apply. (Evidence Act, (1 of 1972), Sec- 
tion 114 (e)). 

A plaintif who was claiming to be 
the owner of the house in dispute on 
the basis of the auction “held in execu- 
tion of the decree by the Munsif, made 
no averment that the decree was. trans- 
ferred by the Judge Small Causes for 
execution to. the Munsif. In fact, there 
was no averment in the plaint about 
making of any’ order of transfer at all. 

Held, the defendant could not be dis- 
possessed ‘from the house as a con- 
sequence of any sale made by the ex- 
ecuting court when it was not `` estab- 
lished that the executing court had ac- 
quired jurisdiction to execute the decree 
by the sale of the house in dispute, The 
sale made by it was non est in the eye 
of law and its invalidity could be set 
up by the defendant even in the suit 
where the defendant was sought to be 
dispossessed on the basis of'the title 


‘gaid to have been acquired by the pur- 


chaser thereunder, AIR 1981 SC 416 
Rel, on, ' (Paras 13, 14) 

If the ' jurisdiction of the transferee 
Court to execute a decree passed by an- 
other Court, depends upon an order of 
transfer made in its discretion under 


*Against judgment and decree of R. 
Nigam, 2nd Addl. Civil J., vee aE 
11-2-1974, 
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C1 (d) of Sec. 39 (1) by the latter Court, 
it ig obvious that:the decree-holder or a 
person claiming rights in pursuance of 
the decree must assert and establish 
that such an order of transfer was made 
by the Court which had passed the de- 
cree, The. primal burden in this respect 
ig upon the decree-holder or such a peT- 
son. More so, when the presumption 
that an order of transfer was actually 
made by the court which passed the 
decree. cannot be drawn by aid of illus- 
tration (e) of Sec. 114 of Evidence Act. 
It is for 
executing Court had the jurisdiction to 
execute the decree, 

A presumption which is permitted by 
illustration (e)-to Sec. 114 is only in 
regard to procedure and not that an 
order, like the one under Sec. 39 (1) 
(d), has been made by the court in its 
discretion, (Case law discussed), 


; “(Paras 11, 12) - 

Cases Referred: Chronological Paras 
AIR 1981 SC 416:19809 Al LJ 
1019 | 9, 14 
AIR 1970 All 544: 1970 All LJ 687 
(FB) poo oi 4 
AIR 1963 Ker 9: 1962 Ker LJ 743 11 
AIR 1961 SC 1474: (1962) 1 . SCA 
332 12 
AIR 1958 Madh Pra 71: .1958. MPLJ 
8 . 11 
AIR 1956. All 689 nag 11 


Raja Ram Yadav, for Appellants; 
R. N. Singh, for Respondents. 


JUDGMENT :— This is a defendants’ 


second appeal against whom a decree 
for their  ejectment . from House 
No. B-26/24 situate in Mohalla Nawab- 
ganj in the city of Varanasi has been 
passed by the lower 
The suit had been dismissed by the 
trial] court. l a 

2. The house belonged to Hiralal, the 
father of appellant Pera. One Dwarika 
Sahu obtained a decree for recovery of 
a sum of Rs. 254/- from Hiralal from 
the Court of Judge, Small Causes, This 
‘was on Apr. 14, 1951. An application for 
execution of the decree was made on 
Feb, 1, 1954 before the City Munsif, 
Varanasi which was registered as Exe- 
cution Case No. 64 of 1954. The house 
was attached during execution proceed- 
ings on March 26, 1954 and put to auc- 
tion sale on Nov. 19, 1954. The decree 
holder himself was the auction purcha- 
ser but since he did not deposit - the 
purchase money within the--prescribed 


Pera Khatika v. Lal Behari : 


‘Rs, 500/-. 


them to establish that the 


appellate court.. 
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period of limitation, . the auction sale 
was. cancelled on Dec, 17, 1954. Mean 
while, Sec. 42 of the Civil P. C. came to 


‘be amended with: effect from Nov. 30 


1954 by the U. P. Civil] Laws (Reforms 
and . Amendment) Act, 1954. The house 
was put to auction again in Execution 
Case No. 64 of 1954 on March 1, 1959 
and was, this time purchased by plain- 
tiff-respondent Lal Behari for a sum of 
The sale was confirmed on 
April 4, 1955 and a sale certificate pre- 
‘pared in favour of the - purchaser, on 
May 26, 1955. The plaintiff sought to 
take possession of the house on July 16, 
1955 -by an application dated July 16, 
1955 under O. 21 R. 95 C.P.C. The ap- 
plication was dismissed in default of the 
Plaintiff who then made a fresh appli- 
cation (No.'7: of 1955) and ‘possession was 
delivered, according to the plaintiff, to 
him by the Kurk Amin on June 3, 1965. 
The appellants it ig said, took back 
possession forcibly on. July 19, 1965 so 


that according to the plaintiff, he had 
to file the present suit, The 
case, on the’ contrary, of the 


appellants was that Hira Lal had al- 
ready died on- Nov. 1, 1962 and the ap- 
pellants, claiming to be in possession of 
the house in their own rights. had ob- 
jected- to the prayer of the plaintiff for 
being put into-- possession of the 
house, That objection was allowed on 
May 2, 1969. It is also their case that 
the plaintif made another application 
for being put in possession of the house 
which was rejected on Dec, 13, 1971 on 
the ground that the ‘decree could not be 
executed as its execution had become 
barred by limitation An appeal 
against this order filed by the plaintiff 
was also dismissed by the District Judge 
on -May 24, 1972. The case of the ap- 
pellants . was:. that they remained 


. throughout in possession of the property 


in suit and the story about their having 
taken forcible possession from the plain- 
tiff on July 19, 1985 was incorrect. 

-3. The suit, out of which arises the 
present appeal, was filed on May 31, 
1966 inter alia for the relief of recovery 
of possession on the basis of the auction 
sale which was confirmed on April 4, 
1955 in’ favour of the plaintiff. — 


. 4. The trial court framed several 
issues and, on the.first’. two of them, 
namely; whether the. plaintiff--was the 
owner of.the house in suit and derived 
any: title under the sale certificate ob- 


~ 
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tained by him, the: conclusion of the 
trial court was that the auction sale in 


favour of the plaintiff was null and. 


void so that he never became owner 
of the property in suit. The trial court 
felt that since the decree passed by the 
Judge, Small causes. could not be ex- 
ecuted by sale of immoveable property 
due to the amendment in Sec, 42 C. P.C. 
by the U. P. Civil: Laws (Reforms and 
Amendment) Act, 1954 (U... P. Act 
No, 24 of 1954) (hereinafter, the amend- 
ing Act) the auction made in the year 
1955 and confirmed on Apri] 4, 1955 did 
` not pass any title to the plaintiff. The 
trial court was of opinion that the fact 
that the property in suit had been at- 
tached on Mar. 26. 1954, that is, before 
the date of the amendment: could not 
‘render the auction salein favour of the 
Plaintiff in the year 1955 valid because 
a decree-holder could not claim to have 
acquired any right in the property on 
account of the attachment. The trial 
Court purported to follow the deci- 
sion of a Full Bench of this Court in 
Ram Lochan v. Mahadeo Prasad Singh 
(AIR 1970 All . 544). On this principal 
finding, the suit was dismissed, 


56. When the dispute reached the Se- 
cond Additional Civil] Judge, Varanasi 
as Civil Appeal No, 314 of 1972, the 
points that were posed for determina- 
tion by him were :— 

(1) Whether the plaintiff was the 
_ owner of the house in suit? ` | 

(2) Whether the sale certificate ob- 
tained by the plaintiff was legal and the 
plaintiff derived title therefrom? 

(3) Whether the plaintiff took posses- 
sion through court on June 3, 1965 and 
_ entered into possession on that date? 

(4) Whether the possession of -the 
plaintiff was cancelled on May 2, 1969 
_by the court and, if so, its effect? 

' (5) Whether the plaintiff was dispos- 
sessed -from the house on July 9, 1965? 
and, ' 

(6) Whether the suit was within time? 


6.. The first two points were answer- 
ed in favour of the plaintiff by the 
learned Judge by holding that the Pro- 
cedure prescribed for execution of the 
decree at the time when the decree is 
put in execution was available to the 
plaintiff and, inasmuch as, the decree- 
holder had put his decree in execution 
on Feb. 1, 1954 and attachment of the 
property had been made on March 26, 


Pera: Khatika v, Lat Behari- 


. by sale of immoveable 


‘tt ig sent for 


A. L R. 
1954, : that is, before the: amendment of 
section 42 C. P. C., the unamended pro- 
cedure was to apply in the instant case 
In view of Sec, 3 (1) of the amending 
Act which contained the Savings clauses, 
Since the. plaintiff had- ‘purchased the 

in a court auction which took 
place in execution Case No. 64 of 1954 
and a sale certificate had heen issyed 
m his favour after the confirmation of 
the sale, title over the house came to 
vest in. the plaintiff, The learned Judge 
held that any decision on point Nos. 3 
to 5 was not very material. for, being 
the owner ofthe house in suit, the plain- 
tiff could seek possession over it by bring- 
ing a suit, Since the suit had been brought 
by the Plaintiff on May 31, 1966, within 
12 years of the confirmation of the sale 
in his favour, it was within limitation. 
The Sixth point was answered thus. The 
Additional Civil Judge, consequently 
decreed the suit for the ejectment of 
the present appellants from the house, 
Hence, the second appeal. 


7. Sri R.R. Yadav for the appellants 
contended, firstly, that the de- 
cree of the Court of Judge, 
Causes could not: be. execut- 
ed by the City Munsif, Varanasi 
_ im property with- 
out proof of any order of transfer hav- 
ing been made of that: decree for ex- 
ecution to this court; secondly, that the 
decree in the instant case having been 
executed subsequent to the amendment 
of S. 42 C. P. C. by the amending Act, 
by the auction ofthe house, the said auc- 
tion proceedings were null and void and 
conferred no title upon the plaintiff in res- 
pect of the house for S. 3 of the amend- 
ing Act, namely, the saving provision 
did not apply to the present case and, ' 
thirdly, that the suit for possession was 
barred by limitation. The submissions 
have been countered by Sri R. N. Singh 
who appeared for the plaintiff-respon- 
dent, 


8. Part I of the Civil P. C. com- 
prising of Ss, 36 to 74 deals with the 
execution of the decrees, A decree, - 
under S, 38,: may be executed by the 
court passing it or by the court to which 
execution, Under S. 39, 
in so far as it is material, the court 
which passes a decree may send: it for 
execution to another court of competent 
jurisdiction on the application of ‘the 


1932 . 


decree-holder jin circumstances. men- 
tioned in Clauses (a) to (d) of PEO 
tion (1) which read thus: 

"39 (1). The. Court which passed a 

decree may, on the application of the 
decree-holder, send it for execution to 
another Court, 
_ (a) if the person against whom the 
decree is passed actually and voluntarily 
resides or carries on business, or per- 
sonally works for gain, within the local 
limits of the jurisdiction of such other 
Court, or 

(b) if such person has no property 
within the local limits of the jurisdic 
tion of the Court which passed the de- 
cree sufficient to satisfy such decree and 
has property within the local limits of 
the jurisdiction of such other Court, or 

(c) if the decree directs the sale or de- 
livery of immovable property situate 
outside the local limits of the jurisdic- 
tion of the Court which passed it, or 

(d) if the Court which passed the de- 
cree considers for any other reason, 
which it shall record in writing, that 
the decree should be executed by. such 
other Court.” 

9. The jurisdiction of the transferee 
Court to execute the decree depends upon 
the transfer walidly made to it of the 
decree for execution, Unlike els, (a) to 
(c) of sub-sec, (1) of Sec. 39, the Court, 
under cl. (d) has a discretion to transfer 
or not to transfer a decree passed by it, 
Where it chooses to transfer a decree 
for execution to another Court for a 
reason other than those contemplated 
by the preceding thrée clauses it has 
to record those reasons in writing. The 
Court which passes the decree can re- 
fuse to transfer it for execution to an- 
other Court where the case is not co- 
vered by cls. (a) to (c) of Sec, 39 (1). 
The elemént of discretion vested in. the 
Court in such cases inevitably involves 
a positive order of transfer in writing 


by the court sending the decree for. 


execution to another Court of competent 
jurisdiction, Existence of such order 
by the Court passing the decree cannot 
be presumed and before the decree-hol- 
der can successfully. be permitted to 
seek execution of his decree - by the 
transferee Court, in a case not covered 
by cls. (a) to {cj of S. 39 (1), he has 
to allege and establish that the Court 
passing it had, in fact, directed its trans- 
fer for execution to the transferee Court. 
As held by the 


‘Pera Khatika.v. Lal Behari 
. Mahadeo Prasad. Singh v. Ram Lochan 


Supreme ` Court in- 


AH. 85 - 


(1980 All LJ 1019): (AIR 1981 SC 416), 
the decree-holder has no indefeasible 
substantive right to get a decree of a 
Court of Small Causes passed in his 
favour transferred to another Court 
under S. 39 (1) (d) C. .P. C. To quote 
the words of the Supreme Court 
. (Para 16) 

a eaten under S: 39 (1) (d), the de- 
cree-holder: has no  indefeasible sub- 
stantive right to get a decree of a Court 
of Small Clauses passed in his favour 
transferred to another Court, Cases are 
conceivable where the decree is of such 
a petty amount that the Court of Small 
Causes thinks that it can easily be ex- 
ecuted by it by attachment and sale of 
the movable property of the judgment- 
debtor, In the instant case, also the de- 
cree was for a small amount of Rs. 360/- 
and odd, and we understand that the 
application for transfer was made under 
Cl. (d¥ of S. 39 (1). Thus, the decree- 
holder’s right to make an application for 
transfer of his decree under Sec, 39 (1) 
(d) is a mere procedural right, The 
Court of Small Causes could in its dis- 
cretion, for reasons to be recorded, re- 
fuse to transfer it to the Court of the 
AMunsif, In other words the decree- 
holder had no vested or substantive 
right to get the decree transferred to 
Nes Court of the Munsif for execu- 

OP siia ta 


10. In the present case the decree 
which had been obtained by Dwarika 
Sahu from the Court of Small Causes 
was for recovery of a sum of Rs. 254/-. 
The counse] for the plaintiff-respondent 
was not able to. point out that the 
Small Cause Court sent to the decree 
for execution to the Court of the Mun- 
sif for reasons contemplated by cl. (a) 
or (b) of Sec. 39. The decree admittedly 
did not direct the sale or delivery of 
immoveable property, It is obvious that 
the transfer of the decree was not on 
account of the conditions envisaged by 
els, (a) to (c) of sub-sec, (1) of Sec, 39 
C. P. C. 


11. No presumption under Sec, 114 


(ej of the Indian Evidence Act can be 


drawn about the order of transfer hav- 
ing been made by the Court which 
passed fhe decree to the transferee 
Court in cases covered by cl (d) of 
Section 39 (1) C.-P. C. A‘ presump- 
tion which is permitted by illustra- 
tion (e) .to Section 114 is only in 
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regard to procedure and not that an 
order, like the one under cl. (d),. has 
been made by the Court in its discre- 
tion, The illustration (e) does not auth- 
orise a presumption, without any evi- 

ence, that a particular jurisdiction act 
has ' been performed. All thatit authori- 
Ses is the presumption that a particular 
judicial act, which has been performed, 
has been performed regularly. (See 
Swadeshi Cotton Mills Co. Ltd. y. State 
Industrial Tribunal AIR 1956 Ail 689; 
-State of Madhya Bharat y. Behramji 
‘Dungaji & Co. ATR 1958 Madh Pra 71 
and Venkataramana Udupa v. Kannan 
Chettiar AIR 1963 Ker 9). 


12. If the jurisdiction of the trans- 
feree court to execute a decree passed 
by another court, depends upon an 
order of transfer made in its discretion, 
junder cl. (d) of Sec. 39 (1) C. P. C. by 
the latter court, it is obvious that the 
decree-hoider or a. person claiming 
rights in pursuance of the decree must 
‘assert and establish that stich an order 
of transfer was made by the Court 
which passed the ‘decree, The primal 
burden in this respect is upon the de- 
cree-holder or such a person, More 50, 
when the presumption that an order. of 
transfer was actually made by Court 
which passed the decree, cannot be 
drawn by aid of illustration (e) of Sec- 
tion 114 of the Evidence Act, It is for 
them to establish that the executing 
court had the. jurisdiction to execute 
the decree, As observed by the Supreme 
Court In K. S. Nanji & Co. v. Jatashan- 
kar Dossa (AIR 1961 SC 1474, (at 
Ds. ATR) set evciaens under the Evidence 
‘Act, there is an essentia] distinction be- 
‘tween the phrase “burden of proof” as a 
matter of law and pleading and as a 
matter of adducing evidence, Under- S. 101 
of the Evidence Act, the burden in the 
former sense is upon the party who 
comes to Court to get a decision on the 


existence of certain facts which he as- . 


serts, That burden is constant through- 
out the trial, 


13. The plaintiff-respondent, who ts 


claiming to be the’ owner of the house: 


Jon the basis of the auction held ~in 
execution of the decree by the Munsif, 
made no gverment that the decree was 
‘transferred by the Judge Small Causes 
for execution to the’ Munsif. In. fact 
[there is no averment ‘in the plaint about 
{making of any order of transfer at: all. 
Naturally, . therefore, the defendants 


Malti Devi v. Phool Chand 


son, 
i *Against judgment and decree passed. by 


A. LR. 


were not called upon to take any 
objection about the absence or invalidity 
of any order of . transfer by the ‘Court 
passing the decree for its execution to 
the Court of the Munsif. 


14, Once it is held that it is - not 
established that the Executing Court 
had acquired jurisdiction to execute the 
decree by the sale of the house in dis- 
pute, it ig clear that the defendant-ap- 


pellant could not be dispossessed there- 


from as a consequence of any sale made 
by the Executing Court, The sale made 
by it was non est in the eye of law and 
itg invalidity could be setup by them 


ven in these proceedings where the de- 


fendants were sought to be dispossessed 


‘On the. basis of the title said to have 


been acquired by the purchaser there- 
under (See Mahadeo Prasad y. Ram 
Lochan 1980 All LJ 1019): (AIR 1981 
SC. 418). 


15. The lower appellate court was 
not justified in. passing a decree for the 
ejectment of the applicants:from the 
house in dispute in the ‘circumstances 
of the case, Its: decree - can, therefore, 
not be upheld, In view of this . conclu- 


‘sion, it is unnecessary to examine the 


other submissions. made on peral of the 
appellants.. 


' 16. The “appeal succeeds and is al- 
lowed, The decree of the lower appel- 
late court is set aside and the plaintiff's 
suit ig dismissed, The parties are, how-. 
ever, directed to bear their own costs. — 


ees awe 
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‘Smt; Maiti ‘Devi, Appellant ý. Phool - 
Chand and others, Respondents, 


"Second Appeal No. 1029 of 1975, D/- 
4-11-1981." 


(A) Hindu Law — “Joint family. Jai 
hesg —- One coparcener separating — 
Joint family business une not come to 
end, 


‘In the instant case, the ‘joint Hadi 
family consisted of’ father and his. ‘three 
sons. The joint family ‘business was 
managed by the father and his eldest 
‘B, one of the: remaining -two -sons 


3rd Addl, Dist, J., Agra, Dj/- 10-5-1975: 


LY/LY/F600/81/WNG 


1982 
ee but the business | was carried 


"feld that the ‘family did not. cease to 
be joint because B separated, for parti- 
tion can be partial both as regards per- 
sons and property. The business also 
continued to be joint family business: 
and not business of a firm of partners. 

_ (Para 138) 

(B) Limitation. Act (36 - of 1963), 
S. 10 — Deposit in trust with karta of 
joint family — Person succeeding aS 


karta would be under same liability — ` 


Suit in respect of the deposit is not bar- 
red by any length of time. (Para 15), 

JUDGMENT :— This is’ a defen- 
dents Second Appeal in a sujt: for parti- 
tion, The appellant was the third de- 
fendant in the suit, and the appeal from 
the preliminary decree is confined to 
the claim made on her behalf that she 
is entitled to a provision being made 
for the payment of the sum of Rs. 11,000 
by the joint family before the division 


of its property among the separating 
coparceners, The following are the- 
relevant facts :— - 

2. The plaintiff and the defendants 


Nos, 1 and 2, who are respectively re~ 
spondents Nos, 1, 2 and 3 in the Second 
Appeal in this Court, are the sons of 
Sri Shyam Lal. The third respondent, 
who was the second defendant, is the 
defendant appellant’s husband. Accord~- 
ing to the plaintiff, fhe three brothers 
were living and messing separately, al- 
though in separate portions of the same 
ancestra] house, and that the father Sri 
Shyam Lal died on. the 6th July, 1959. 
and after him the -management of the 
joint family property, namely, the three 
houses specified in Schedule’ to the 
plaint, came to be vested in the. first 
defendant: but, because of apathy of 
the members of the family, the property 
was not being managed properly and it 
was necessary fo have a partition be- 
tween the brothers, Paragraph 7. of the 
plairit specifies certain disputes between 
the brothers. Clauses (i) to (vii) there~ 
of relate to certain dispittes -between 
the brothers about property No. B of 
Schedule I,'Clauses (vili) and (ix), which 
are relevant for’ the purposes of the 
present appeal,‘run as under :— 
' “(yiii), That the other. dispute i- re= 
lates to deposit in trust of’a pena A 
amount by defendant No, 3, in the Firm 
Messrg Murlidhar Shiamlal, which was 
owned, managed and worked by defen- 
dant No, 1 and the plaintiffs father. 


` Malti Devi y» Phool Chand 
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' (ix) That the defendant No. 3 claims 
that as the amount was deposited by 
her: in Trust she is entitled to-the re- 
payment of her amount before the joint 
immoveable property. js divided amongst 
the brothers and claims a charge over 
the property before partition and asserts 
that before partition is made her first 
charge should be discharged.” 

3. The third defendant appel- 
lant’ pleaded as follows in para- 
graphs 13, and 14 and 15 of her written 
statement :— 

13. That this defendant deposited 
in trust a sum of Rs, 11,000/- her stri- 
dhan money with the firm Murlidhar 
Shyamlal] and it has remained unpaid 
till now. . 

14. That this defendant did not make 
any demand simply because of the rela- 
tionship, 

15. That this defendant has a first 
charge for the aforesaid amount on the 
joint property and it is necessary that 
in the event of a decree for partition 
necessary provision for its repayment 
be made.in the decree.” 

4. The first defendant denied the 
plaint allegations on this point in these 
words +~- 

“7 (vill), para 7 (viii) is not admitted. 
“7 (ix) para 7 (ix) is not admitted and 
is denied and it is submitted that Shri- 
mati Malti Devi defendant No, 3.is not 
entitled to have any charge declared 
over the said property.” 

5. In the additional pleas, paragraph 
18 reads thus :~— > 

“18. That it is absolutely false . that 
Shrimati Malti Devi defendant No. 3 
deposited. any sum © whatsoever in the 
family firm out of her own © stridhan 
funds, The. plaintiff has deliberately con- 
cealed the important fact that the sum 
credited to the name of Shrimati Malti 
Devi virtually represented joint family 
funds and she was. never in a position 
to deposit any sum in the firm as her 
own.” t 

6. ‘Under Order 10 Rule 2 ‘of the 
Code of Civil Procedure, the first defen- 
dant made the following.: “statement. on 
the: 8th March, 1965:— - 

“The following::. properties are still 
partible..:No properties or assets of the 
joint Hindu family of the parties have 
been partitioned as yet. The sum of 
n 11.000/- eed _into account books 

of the firm M/s. Murlidhar Shyamlal in 
the name of Smt. Malti Devi defendant 
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No, 3 really belonged tọ my mother 
Smt, Kiran Devi. Smt. Kiran Devi died 
.in August, or September, 1959.” 

7. The issues touching this contro- 
versy were issues Nos. 2, 3, and § which 
are as follows: | : 
- “2 Whether the sum of Rs, 11,000/- 

deposited in the account books of M/s. 

Murlidhar Shyamlal in the name of de- 
fendant No, 3 really belongs to the joint 
Hindu family of the plaintiff and defen- 
dants 1 and 2? 
. “3. If the issue No, 2 is to be an- 
. Swered in the negative, to what relief, 
is defendant No, 3 entitled in respect of 
this money ? 

“6. Whether defendant No. 2 is not 
liable to pay any share out of the 
amount of Rs. 11000/- claimed by the 
defendant No, 3 ” 

. 8. The trial court held that the third 
defendant deposited Rs, 11,000/- with 
the firm Mulidhar Shyam Lal: and that 
she nowhere stated that Shyam Lal 
had created a charge over any property 
for the same: that according to the un- 
rebutted statement of the second defen- 
dant (the third defendant’s husband), 
the firm M/s, Murlidhar Shyam Lal was 
not the joint family firm, but was the 
firm owned by Sri Shyam Lal and 
Madan Lal only. The trial court then 
noticed that according to the decree in 
Suit No, 386 of 1955, Shyam Lal. Madan 
Lal and Phool Chand were the parties in 
the firm Murlidhar Shyam Lal. It then 
found that the amount of Rs. 11,000/- 
stood credited in the name of the third 
defendant in the books of the firm M/s. 
Murlidhar Shyam Lal, but it was not 
‘clear whether the amount was given as 
a deposit. or as a loan to the firm. It 
held that the statement of the third de- 
fendant- “does not convincingly show 
that the money was really a deposit 
with the firm’ and her written state 
ment does not show that a charge was 
-ereated by Shyam Lal for this amount; 
that her statement does not show that 


a charge was created over any specific 
property. and that the charge over the 
property could not have been created 


Orally. It. then found that, the money 
was deposited. with the firm M/s. Murli- 
dhar -Shyam Lal which was not a joint 
family firm and, therefore, “any amount 


due from the firm cannot be re- 
alized: from the joint .family;” that -it 
„could be. realized from - the joint 


assets 


that — it. could: _ be 


family;’’- . : | 
from the... 


alized ---- only., 
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of the firm or against its partners; that 
the firm was dissolved in the year 1955 
and Shyam Lal, who allegedly took the 
money from defendant No, 3, died in 
the year 1959 and the defendant No. 3 
took no steps to realize the amount 
either when the firm was dissolved or 
when Shyam Lal died. Lastly, accord- 
ing to the tria] court: “there is no clear- 
cut proof that the money is due to de- 
fendant No, 3 as such no provision can 
be made. However, defendant No. 3 
files a suit for her money and if her 
suit is decreed then she may realize her 
money from the property against whom 
the suit is decreed,” . | 

9. Before the lower appellate court, 
at the very outset, it was stated by the 
third defendant alone, vide paper 
No, 32-Ka (475), that the relief sought 
in the appeal was that a declaration be 
made in the appellant’s favour that the 
sum of Rs. 11,000/- deposited with the 
firm Murlidhar Shyam Lal shal] be a 
first charge on the joint family property 
and that the appellant did not claim any 
money decree for the said amount, The 
controversy in the lower. appellate court 
was confined to the question whether 
the third defendant was entitled to 
have a charge for the sum of Rs. 11,000/- 
declared in her favour on the joint 
family properties, After negativing a 
lega] objection to the maintainability 
of the appeal, the lower appellate court 
took into consideration the contention 
raised on behalf of the third defendant 
appellant that in a partition suit a pro- 
vision must be: made for the outstand- 
ing debts of the family, The lower ap- 
pellate court observed that if the father 
or manager of a joint Hindu family firm | 
had taken a loan before the partition, 
the joint family property may be made 
liable for payment of such debts at the 
time of partition, or that provision may 
be made for the satisfaction of such 
debts at the time of partition; and that 
“the more important question which has 
to be seen in the present case is, whe- 
ther the amount . in question is such 
amount and whether the principles laid 
down in the above noted cases are ap- 
plicable ‘to the present case.” According 
to the lower appellate court, the amount 
must ‘be one taken. by the father 
Or the Karta of the joint Hindu 
family and naturally the family should 
have been joint at the time of taking — 
the. amount; but. in the present case, 


it, was neither. the, casé of the plaintiff. 
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nor of the defendant-appellant nor of 
her husband that there was any joint 
Hindu family in existence. The lower 
appellate court found that there was a 
complete absence of the necessary plead- 
ings, or. evidence, by the appellant or 
her husband in this regard, ` 


10. The lower appellate court then 
proceeded to examine the question whe- 
ther the amount of Rs. 11,000/- had 
been taken by the Karta of the joint 
Hindu family, and, after referring to 
clauses (viii) and (ix) of paragraph 7 
of the plaint, and the pleas taken by 
the defendants in the written statement, 
it came to the conclusion that, accord- 
ing to the case pleaded by the parties, 
the defendant-appellant had deposited 
the sum with the firm Murlidhar Shyam 
Lal: that it was not alleged by any one 
of them ‘that it was a joint Hindu family 
firm: on the other hand, it was alleged 
that the firm was owned by the defen- 
dant No, 1 and the plaintiffs father, 
and it was not pleaded that 
the amount was taken by Shyam Lal, 
and, even if the amount belonged to the 
appellant, before any provision could be 
made for it at the time of partition, it 
Was necessary to show that it was de- 
posited with the joint Hindu family 


firm. The statement of the defendant- 


appellant that her father-in-law had 
demanded the money from her; that she 
gave Rs. 11,000/- to him and her father- 
in-law told her that his property could 
be liable for the amount was not ac- 
cepted by the lower appellate court in 
view of the pleading that the amount 
was deposited with the firm and it was 
added that there was no pleading or 
evidence that the firm was a joint family 
firm, and, if the money was deposited 
with that firm, and it was not joint 
Hindu family firm, the members of the 
joint Hindy family cannot be held liable 
for it. It then proceeded to confirm the 
finding of the trial court that the firm 
Murlidhar Shyam Lal was not a joint 
Hindu family firm. The lower appel- 
late court also recorded the finding that 
- after the separation of the appellant's 
husband from the joint family, the re- 
‘maining members continued joint, or the 
family continued ‘às joint family there- 
after, According to the lower appel- 
late court: “Thug the case was that 
there was ‘complete, ‘separation though 
some property remained joint.” n 
lower. appellate court ' summéarised ` 


findings by saying that it was not o 
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“in-law created. and charge, 
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by the appellant that the amount was 
deposited with the joint Hindy family 
firm and she was not entitled to get any 
provision made for its payment in the 
suit for partition of the joint properties. 
Having found on this basis that the ap- 
peal was liable to be dismissed, the 
lower appellate court observed that it 
had proceeded on the assumption that 
the amount belonged to thè appellant 
and even so she was not entitled to get 
any relief in view of the aforesaid dis- 
cussion, It proceeded to further point 
out that the firm ceased in 1954-55 and 
Shyam Lal died in 1959 and yet no at- 
tempt was made to realise the amount. 
The lower appellate court then proceed- 
ed to hold that even though charge may 
be created orally, it was not the case of 
the defendant~appellant that her father- 
she was 
claiming that charge may be created 
over the property before the partition. 
The lower appellate court did not -enter 
into the controversy whether the 
amount was a loan or deposit and in 
view of its aforesaid findings dismissed 
the appeal, 


11, Mr. Swami Dayal, the learned 
counse] for the appellant pressed, before 
me that the money was given to the 
then Karta of the joint family, namely. 
Sri Shyam Lal in trust for being kept 

in deposit, and, on the partition of the 
last remaining assets of the joint family, 
the present karta, namely, Sri Madan 
Lal, defendant No, 1, must account for 
the same, and if the money was no longer 
available with him on account of loss 
in the business activities carried on by 
them, provision should be made for re- 
covery of it from the funds of the joint 
family or its property. In support of 
this submission, Mr. Swami Dayal in- 
vited my pointed attention to clauses 
(viii) and (ix) of paragraph 7 of the 
plaint, wherein it was stated that the 


‘dispute related to the “deposit in trust 
of a considerable amount by defendant 
No. 3 in the Firm Messrs Murlidhar 
“ Shiamlal, which was owned, managed 


and worked by defendant No. 1 and the 
plaintiffs father’. and that “the defendant 
No, 3 claims that as the amount: was 


deposited by her in Trust, she is entitl- 


ed to the repayment of her amount be- - 
fore the joint immoveable property is -> 
divided ` amongst the. brothers.and claim 

a charge over’ the property before parti- ~ 
tion and~ asserts that before partition. is 
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made : her first charge should he dis- 
charged.” Emphasis was placed by Mr. 
Swami Dayal on the expression “deposit 
in trust”. He then -urged that the 


defendant No. 2, the husband of defen- 


dent No, 3, denied his liability. for the 


payment of. the amount due to her, on | 


the. ground that-the amount of Rs. 11,000 
was the Stridhan of the third defendant 
and was deposited by her with the firm 
Murlidhar Shyam Lal which was manag- 
ed, worked and owned by the first defen- 
dant, and his father, and that he had 
no interest in the firm and was not lia- 
ble, in any way, to repay “tbe: trust 
amount due to the defendant -No, 3”. 
The third defendant admitted the plain- 
tiffs assertion in paragraph 7, and only 
added in paragraph 13 of the written. 
statement that she “deposited ‘in trust a 
sum of Rs. 11,000/- her Stridhan money 
with the firm Murlidhar Shyam Lal and 
it has remained unpaid til] now’: and, 
further in paragraph 14, that she did 
not make any demand because of the 
relationship and in paragraph 15 that 
she has a first. charge for repayment of 
the amount on the joint property and 
that it is necessary in the event of the 
decree for partition to make a provision 
for its repayment.. Mr. Swami Dayal 


then emphasised that- the main contest- 


ing defendant, namely, Madan Lal de- 


fendant No, 1. simply said in reply to 


clause (viii) of paragraph 7, that it is 
not admitted and in reply to clause (ix), 
that it is not admitted, and is denied 
and that the defendant No, 3 is not 
entitled to have any charge declared 
over the said property. There was no 
denial of the case expressly and specifi- 
cally pleaded by the plaintiff and the 
third defendant both, that the amount 
wag deposited by the defendent No. 3 
in trust with the firm M/s. Murlidhar 
Shyam Lal and that the firm was owned, 
: managed and worked by defendant No, 1 


and the father Shyam Lal In paragraph 
was 


18 of the additional pleas, there 
no denial of these. allegations, Instead 


a counter-claim was set up that the 


money did not belong to defendant 
No, 3, and it belonged to the mother. 


Mr. Swami Dayal urged that, on this 
lower appellate 
court had completely . gone off the. 


state of pleadings the 


track in trying to find .whether. the 
amount: was paid to the joint family or 

~ that the joint family had ceased to, exist 

or that the firm, to which the amount 


was paid, was a firm of. partners, and 
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that, therefore, the third ` defen- 
dant was .not entitled to recover 
the amount from the joint family or 
its assets. 


12. Before dealing with the argu~ 
ment, I must state a few facts. It is 
undisputed in view of the Babi Khata 
entries of the firm M/s. Murlidhar 
Shyam Lal, vide Ext, C-i, that the 
amount of Rs. 11.000/- was credited in. 
the books of the firm on six dates from 
Phagun to Kartik of Vikram Sambat 2008 
and 2008. The finding that it was a 
firm of partners, in which the plaintiff 
and the first defendant Madan Lal 
along with their father Shyam Lal were 
partners,.is based on a misconstruction 
of the Ests, A-1 to A-5. Ext, A-1 is the 
copy of the plaint in Suit No. 386 of 
1955 in which M/s. Ganga Dhar Ram 
Chandra were the plaintiffs who claimed 
themselves to be a registered firm of 
partners, The defendants were describ- 
ed as: (1) M/s. Murlidhar Shyam Lal... 
through Lala Madan Lal one of the 
partners - of the said . firm, (2). 
Shyam Lal son of Murlidhaer...... Part- 
ner (3) Madan Lal son of Sri Shyam Lal: 

..Partner, (4) Bal Kishun Das son of Sri 
Shyam Lal partner, and (5) Phool 
Chand son of Shyam Lal...parther with. 
the super added description to the effect 
that “defendants 2 to 5 are partners of 
the firm.” The suit was- for a loan of 
recovery of Rs. 1545/- borrowed on a 
Hundi. The defendants Nos, 1 and 3, 
namely, the firm M/s, Murlidhar Shyam 
Lal, and Madhan Lal filed one written 
statement (Ext. A-2). It was stated in 
paragraph 10 of that written statement 
that the defendants Nos, 2 and 3 are 
the only owners of the firm Murlidhar 
Shyam Lal. The defendant No. 9% raised 
an identical plea in paragraph 10 of his 
written statement (Ext, A-3). The 
defendant No. 4, namely, the present 
second defendant, who is the husband 
ofthe third defendant in the present case 
pleaded in paragraph 6 of the additional 
pleas in his written statement Ext. A-4 
that he is "neither a partner nor a 
member of the firm and is entirely 
separate from his father. and brothers 
and. jis not.a member of the: family.” 
Ext, A-5 is the decree in Suit No, 386 
of 1955. The decree was passed on the 
foot of an award. The first term of the 


award was that “Sri Bulaqi Das defen- 


dant No, 4 separated himself from the 
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Hindu joint-family long since, There- 
fore, he does not come in the picture.’ 
The award given was that the suit be 
decreed for recovery of Rs. 1500/- 
against defendants Nos, 1 to 3 and 5 and 
Bulaqi Das defendant No. 4 may be ex- 
empted and the suit be dismissed against 
him. The amount was made payable 
in instalments. Ali the parties includ- 
ing Bulaqi Das and Madan Lal appeared 
to have signed the award. I find it im- 
possible to read these documents to 
mean that the firm M/s. Murlidhar 
Shyam Lal was a firm of partners, The 
pleas raised by the. defendants in their 
written statements and the first term of 
award rather show. that the business 
was of Hindu joint . family, from 
which Bulaqi Das Bansal had separat- 
ed. They were fully consistent with the 
position that the firm Murlidhar Shyam 
Lal was the name in which the Hindu 
joint family, of which Shyam Lal was 
the Karta, carried on. business. The 
claim made by Murlidhar and Shyam 
Lal in their written statement that they 
alone were the two and.the only owners 
of the firm may have ` been an attempt 
to deprive the present plaintiff Phool 
Chand of his interest of that business 
of the joint family, but it was surely 
inconsistent with the case that it was 
a firm of partners, in which only Madan 
Lal and Shyam Lal were partners. I 
am accordingly of the view that the 
business carried on in the firm name 
Murlidhar Shyam Lal was the business 
of the joint family which was being 
looked after by Shyam Lal and Madan 
Lal. Bulaqi Das had no interest. -in 
the busitiess as he had separated there- 
from. Phool Chand the plaintiff did 
continue -to have an interest in that 
business. The finding of the. two courts 
below that it was a fitm of’ partners is 
erroneous in law, inasmuch as it is 
contrary to the case pleaded by the par- 
ties and cannot be said to. be based on 
the evidence relied upon in support of 
it by the two courts below, namely, 
Exts. A-1 to A-5. 3 64 


18. The next. fact, which must - be 
clarified, is. that,. although Bulaqi. Das 
Bansal had no interest in the-.-business, 
it cannot be said that the joint family 
had come to an end, for' partition can 
be. partial: both as regards persons and 
property. The {oint family continued 
between the coparceners other than 
Bulaqgi Das Bansal in respect of the 
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business carried on under the name and 
style of M/s, Murlidhar Shyam Lal so 
long as the business continued to be 
carried on and, even if Phool Chand 
had no interest in the business, aS as- 
serted bY Madan Lal and Shyam Lal in 
their written statements, they did carry 
on the business as owners and being 
father and son, and the business being 
ancestral, it must be deemed to have 
been carried on by them as coparceners 
in the absence of any plea or evidence 
that they were carrying on it as a firm 
of the partners, Indeed, the plea 
in their written statemnt in Suit 
No, 386 of 1955 is inconsistent with the 
finding arrived at by the two courts 
below that the firm Murlidhar Shyam 
Lal was a firm of partners. The joint 
family continued undivided among the 
father Shyam Lal and his three sons, 
namely, Phool Chand, Madan Lal and 
Bulaqi Das in respect of a house pro- 
perty, The finding of the lower appel- 
late- court that there was no joint family 
in existence is against the admitted 
facts of the case. There could be no 
question of any suit for partition if a 
joint family did not exist on the date 
of its institution, and the suit giving 
rise to the present second appeal is a 
suit for partition of certain joint family — 
properties, 

14, The next question is of the lia- 
bility for payment of the amount of 
Rs, 11000/- credited in the books of the 
firm M/s. Murlidhar Shyam Lal in the 
name of the third defendant, namely, 
the appellant Smt, Malti Devi who is 
the wife of Bulaqi Das, It has been 
found above that the said firm was not 
a firm of partners, but Shyam Lal and 
Madan Lal were undoubtedly, its. owners 
as the members of a coparcenary, and 
possibly Phool Chand was also a copar- 
cener and owner of the business with 
them. It is said that the business was 
closed in 1955 and the father Shyam Lal 
died in the year 1959. It was alleged 
in the plaint and also the written state- 
ment of the defendant No, 3 that the 


‘amount was deposited in trust, The 


defendant No. 3 pleaded’ that she did 
not make any demand because of re- 
lationship.. The deposit was made in 
the account books of the. business carri- 
ed on by the joint family. Shyam Lal, 
the father, could be presumed to have 
been the Karta. He was indisputably 
carrying on the business along with the 


_ first defendant Madan Lal as owner 
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thereof. Phool) Chand the plaintiff 
does not dispute the liability to share 
the burden of repayment of that deposit, 
and possibly, as observed above, he was 
also a.coparcener in the business, Bulaqi 
Das alone is the person who is a coparce- 
ner in the joint family: properties to 
which the suit for partition relates, but 
. was not a coparcener in the business. 
When I put the matter across to the 
learned counsel 
arguments Buladqi - 
that hig share may also be 
with the liability. to repay the deposit 
due to hig: wife. i 

15. In spite of the delay, the claim 
for recovery of the deposit does not ap- 
pear to be barred by time, as the limita- 
tion for recovery of a deposit js three 
years from the date when the demand is 
made under Article 22 of the Schedule 
to the Limitation Act, 1963, which had 
come into force when the suit had been 
filed, The limitation under the Indian 
Limitation Act, 1908, was also the same. 
According to the defendant-appellant’s 
case, no demand was made at any time 
before the filing of the suit, and this 
part of her case has not been controvert- 
ed by any party. Further, her case was 
that the amount was deposited‘ in trust. 
That part of her case has also not been 
controverted or denied by any of the 
parties. Therefore, if the deposit was 


Das also conceded 


made by Smt, Malti Devi in trust with 


the joint family, of which her father- 
in-law was the karta, it can easily be 
said that the father-in-law occupied a 
fiduciary relationship and was bound to 
account for the amount as a trustee 
without any limitation of time under 
Section 10 of the Limitation Act, The 
Karta of the family, who succeeded 
Shyam Lal in that position, would be 
under the same liability, 

16.. Moreover, it was not suggested 
by any one that the deposit had been 
repaid. What was pleaded by Madan 
Lal was that the amount credited in 
the books of the firm in the name of the 
third defendant did not really belong. to 
the joint family fund, and in hig state- 
ment under Order X, Rule 2, C. P. C 
he stated that it belonged to the mother 
of the two brothers. This part of the 
case has not been accepted by either of 
the two courts below for want of any 
evidence in support thereof. The evi- 
dence led’ by Smt, Malti Devi on. this 
point should therefore, be accepted and 
it must be held that she had deposited 
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during the course of 


burdened - 
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the amount. It has been observed by 
the lower Court that her statement that 
She had paid the money to her father- 
in-law Was inconsistent with her case 
in the written statement, That is not 
so, If the firm Murlidhar Shyam Lal. 
was a joint family firm, as- found by 
me above, and Shyam Lal was the father 
and eldest male member of the family, 
he must be presumed to have been the 
karta. It is obvious that a deposit made 
with him was a deposit made with the 
joint family firm of that name and 
vice versa. 


17. There is no dispute about the 
shares or any other matter as determined 
by the preliminary decree under appeal. 
In view of the findings arrived at by 
me, the defendant-appellant is entitled 
to require the first defendant Madanlal 
to account for the deposit of Rs. 11,000/- 
in the books of firm Murlidhar Shyam 
Lal. Since there is no dispute about the 
amount deposited and it has been found’ 
that the amount has not been paid back 
so far, the shares of the parties can be 
made liable proportionately for payment 
of the sum of Rs. 11,000/-: to the’ de- 
fendant-appellant, 

18. I accordingly allow the appeal 
and modify the preliminary decree to 
this extent, However, I leave the parties 


‘to bear their own respective costs in 


this Court, 
Appeal allowed.. 


+ 
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Mehdi Hasan; Appellant v. Ram Ker, 
Respondent, l : 

Second Appeal No. 1700 of 1974, D/- 
46-9-1981. .- - 

(A) U.: P., Zamindg Abolition . and 
Land Reforms Act (1 of 1951), S. 166 
— Family arrangement — Surrender 
of Sirdari rights under — Validity, 

‘In a dispute regarding the family 
property, a compromise was arrived at 
between a person and hbis brother’s 
widow. The compromise was ques- 
tioned as invalid on the ground that it. 
mvolved surrender which could not be 
made except in favour of the -Gaon.. 
Sabha, It was held that the property 
belonged to her deceased husband and 
his brother and she was entitled to a 
share in it. As the members of one 
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family, it was open to them to arrive 
at’ an arrangement to keep peace in the 
family. The compromjse was clearly 
in the nature of an arrangement between 
the family members and was, therefore, 
valid, 1969 All LJ 83 ~Rel. on, 
(Para 13) 
(B) Registration Acfé (16 of- 1908), 
S. 17 (2) (vi) — 
by Consolidation Officer in terms of 
compromise — Subject-matter same af 
in subsequent suit — Registration held 
mor necessary. AIR 1977 Sa 455 Rel. 
a A 16) 
(C) Transfer of Property Act (4 of 
1882), S. 41 — “Good faith” — Buyer 
not making proper enguiry — Mere 
fact that seller's name was recorded in 
revenue papers does not establish bona 
fides of purchaser, AIR 1942 Oudh 313 
Rel. on, (Para 23) 
Cases. Referred: Chronological Paras 
AIR 1977 All 455:1977 All WC 375: 
(1977) 3 All LR 307 l 15 
1969 All LJ 83 , 12 
AIR 1961 All 537 : 1961 All LJ 440 
(FB) an 14 
AIR 1942 Oudh 313 : 1942 Oudh WN 
127 ` . 22 
AIR 1915 PC 103:20 Cal WN 285 20 


S. A. Ansari and G. P. Bhargava, for 
Appellant; M. P. Singh, for Respon- 
dent. Ho 

JUDGMENT :—. This is a plaintiff 
second appeal who has lost in both the 
courts below. 


2, Plaintiff Mehdi Hasan brought a 
suit for’ cancellation of a sale deed 
dated May 13, 1966 by which one Smt. 
Khatibunnisa transferred plots Nos. 
226-Ka and 226-Kha with a tota] area 
of 1.451 acres to defendant-respondent 
Ram Ker for a sum of Rs. 2500/-. The 
case of the plaintiff was that Khatibun- 
nisa was the widow of his brother 
Abbas. ‘The share of Abbas in the pro- 
perty was inherited by the widow. The 
widow brought a suit in the year 1960 
(being suit No. 183 of. 1960) against the 
plaintiff ‘for an injunction restraining 
him from interfering. with her pos 
session in the gah in the plots inherit- 
ed by her as’a widow. On July, 18, 
1960 according to the plaintiff, a compro- 
mise was entered into between the 
widow and himself under which 
the widow accepted the stipula- 
tion of having life interest alone in the 
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share inherited by- “her in lieu of pay- 
ment of some amount. This compromise 
is Exhibit 2 on the record, Later, dur- 
ing proceedings under the U. P. Con- 
solidation of Holdings Act, the parties 
again entered into a copromise on Feb- 
ruary 13,. 1962 while the matter was 
pending before the Consolidation Off- 
cer. Under this compromise (Ext. 3 
on the record) it was agreed between 
them that Khatibunnisa would have only 
1/4th share (instead of 1/2) in the pro- 
perty which. was hitherto owned by the 


plaintiff and _ his brother: It 
was - also agreed that she would 
be entitled - to be maintained 


by the plaintiff from out of the 
income of the property but she would 
have no right to transfer it. It was 
alleged that in spite of the agreement 
contained in the aforesaid compromise 
On the basis whereof final orders were 
passed in consolidation . proceedings. 
Khatibunnisg executed a sale deed in 
favour of the defendant-respondent on 
May 13, 1966 which is. Exhibit A. I. By 
this deed, as noticed, earlier, she pur-, 
ported to transfer to the defendant the 
two plots for a sum of Rs. 2500/-. 
These two plots represented half share 
in the entire property. 

3. The suit was contested by the de- 
fendant respondent mainly on the 
ground that after the death of her hus- 
band, Khatibunnisg inherited his share 
as bhumidhar of one plot and as sirdar 
of the other. Bhumidhari Sanad , was 
obtained for the plot of which Khatibun- 
nisa was the sirdar. Thereafter, the 
impugned sale deed was executed for 
consideration, The name of Khatibun- 
nisa had been recorded as the tenure- 
holder in the relevant revenue records. - 
The plaintiff had no right in the share 
inherited by Khatibunnisg and was not, 
therefore entitled to seek the cancella- 
tion of the sale deed, . 

4. "The trial court framed as many 
as six issues on the pleadings of the 
parties, It permitted the parties . to 


‘-adduce evidence in support of their re- 


spective cases, Parties filed documentary 
evidence and produced witnesses. 
On consideration of this evidence, the 
trial court came to the -conclusion, in 
the first instance, that the compromise 
which was set up by the plaintiff did 
not relate to the plots jin guit. It also 
concluded that Khatibunnisa had in- 
herited the share of. her husband in the 
property and’ has become bhumidhar 


94 All. 


of both the sistas She was, therefore, 
competent to execute the _. impugned 
Sale deed, The trial court took ‘the 
view that since Smt, Khatibunnisa was 
the real] owner of the property in suit, 
‘the provisions of Section 41 of the 

Transfer of Property Act which had 
been put forward on behalf of the de- 
fendant-respondent, were -inapplicable 
to the facts of the case. On these prin- 
cipal findings. it dismissed oe suit, The 
plaintiff appealed, 


5. The lower appellate pee on re- 
-appraisal of the evidence ` on record, 
came to the conclusion that the compro- 
mise (Ext, 3) arrived at’ between the 
parties during consolidation proceedings 
undoubtedly related to the plots in suit, 


yet the same having not been accepted - 


by the Consolidation’ Officer, could not 
-~ deprive Smt, Khatibunnisa of her rights 
to dea] with the property as its owner. 
In the opinion of the lower appellate 
court, the Consolidation Officer directed 
the entry of the name of Smt, Khati- 
bunnisa as Bhumidhar over -1/4th share 
less 10 biswas and did not decide the 
ease in terms of the - compromise AS 
such according to the lower appellate 
court, Smt, Khatibunnisa was treated to 
. be the bhumidhar of the Property in 
‘suit, 

6. The lower appellate court also 
felt that the defendant-respondent was 
a bona fide purchaser. for value and, as 
such too, the transfer in his favour 
would be valid. Like the trial court, 
the lower appellate court also. concluded 
that the provisions of Section 41 of. the 
Transfer of Property Act will not in 
terms apply, for Smt, Khatibunnisa was 
not an ostensible owner but,she was the 
real owner ‘of the property in suit; The 
decree of the trial court was upheld by 
the lower appellate court on these main 
findings: The plaintiff has now approa- 
ched this court in the present second 
appeal, a 
©- 7. The plaintiff-appellant made an 
application: under Order 41, Rule 27 
C..P. C.. with the prayer that | certain 
documents ‘may be permitted to be 
‘ brought. on record ag additional evi- 
dence in: the. .case, These documents 
were the. certified copies: of the order 
passed by the: Consolidation Officer on 
February. 13,- 1962 during consolidation 

,- of the: order-sheet’ of his 
court.: relating. to. the case of that. date 
and of the verification | of the compro- 
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mise by the parties before the. Consoli- 
dation Officer on that date. After hear- 
ing counsel for the parties, this court, 
by its’ detailed order. permitted recep- 
tion of those three documents as addi- 
tional evidence in the ease, The de- 
fendant-respondent ‘was afforded an op- 
portunity to rebut the evidence if he 
so chose, It was stated on his behalf 
A no evidence in rebuttal was to be 


8. The submission which has, in the 
main been made in this court has been 
that the lower appellate court was in 
error in taking the view that the com- 
promise which had been entered into 
between Smt. Khatibunnisa and the plain- 
tiff was not accepted by the Consolida- 
tion Officer, The observation of the 
lower appellate court in that regard was 
said to be factually incorrect and based 
only upon an entry. pursuant to the 
order passed during consolidation pro- 
ceedings, made in the €. H. Form 23. 


9. Exhibit 3, as noticed earlier, is 


the petition of compromise dated Feb- 


ruary 13, 1962 which was filed- before 
the Consolidation Officer by the parties, 
Its relevant recitals are as follows. 


CRIAT, 
ar À afaa fraa & f ar aea 
AY T 884, a99 F naar gA Rear TA 


go faear aft at mfes A mfr q. 


adiqa stat ae areara vet gA gari 


(go fanghi & ga Agi ga ara & ag 


qasa ART g ATE Stay aea yy a 24%, 
RRS maT R/V A Qo fren ana aT 
afes a man fg gas & Gi 
R/Y facar & go Rre sanag & ge adiga 


-& stg am at rA adi & ak a 


argar gir Late |. a Maas att 
/s fee oz a eet gaat arafa 


®t qrafse wed et ge agi dh daw vat 


qafa è fog fear ar Marg 1 saat west 
ET ste wet eB araara Feo ae 
, aTei - 
eee Het ge are tgs shor 
Bet wera 
B feats asr Eo 
~ 10.. A perusal of these ‘recitals makes 


it abundantly clear that the. parties en- 
fered into an understanding- to.the effect 
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that Smt. Khatibunnisa will have no- 
thing to do with 3/4th share in the. pro- 
perty and that ‘the plaintiff will have 
nothing to do with .1/4th thereof less 10 
biswas... Further, that, this 1/4th share 
over which she would remain in posses 
sion was being given to her for her 
maintenance and that she would have. no 
right to alienate the same, The order 
that was passed by the > 
Officer on 13-2-1962 in the case was 1 
these terms. i 

"As. agreed upon before the parties, 
the name of Khatibunnisa wife of Al 
Abbas be recorded in Khatas Nos, 55, 
195, 196 and Khatas be partitioned in 
terms of compromise, Compromise to 
‘form part of judgment, Files be consign- 
ed in the record room after amaldara- 
mad, This order. shal] govern the cases 
Nos, 1260, 1238, 1248 also.” ti. 


The order-sheet contains an entry to 
the effect that the parties had verified 
the compromise and the case had been 
decided in terms of the compromise, It 
was directed that after Amaldaramad, 
the file should be consigned fo the 
record room, Jt seems clear that during 
consolidation proceedings, what was 
directed by the Consolidation Officer 
was that the case be held decided in 
terms of the compromise between -the 
parties and that due effect be given 
theretp before consigning the file to the 
. record room. The entry in favour of 
Smt. Khatibunnisa in C. H. form No, 23 
‘to the effect that she was bhumidhar of 
1/4th share less 10 biswas is quite con~ 
sistent with the order which was actual- 
ty passed by the Consolidation Officer. 
The observation of the lower appellate 
court that the Consolidation Officer had 
not accepted the.. compromise, thus, 
seems to be erroneous... > -> 


11. The question that now arises for 
determination is whether this compro- 
mise can be said to have’ affected the 
right of Smt, Khatibunnisa to ‘transfer 
her entire half share in favour of the 
defendant-respondent in |. any manner. 
The submission of-the’ learned counsel 
for ‘the défendant-respondent! is . that 
since the ‘compromise involved a sur- 
render by Smt. Khatibunnisa of. her 
sirdari rights in one of the plots, the 
so-called compromise was invalid be- 
cause nO such surrendér could be made 
except in favour of the Gaon Sabha. As 
such, the plaintiff could not place ‘any 
reliance upon this compromise for as- 


Mehdi Hasan: v. Ram Ker.: 
sailing ‘the sale deed executed by Smt. 
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Khatibunnisa, 


` 12.. In Shiv Ram. v. Ram Ratan, (1969 
All LJ 83), it wag héld that in a. situa- 


tion like’ the present where parties had 


independent ténancy -rights in family 
property, to the extent of. a share there- 
in, it was open to them to enter into a 
family arrangement and such arrange- 
ment would not be bad in law. In that 


ease, the family property consisted of 


tenancy holding of which half share had 
been transferred to the contesting de- 
fendants, The plaintiff filed a suit for 
cancellation of that sale deed. The 
contesting defendant filed a suit for par- 
tition of the holding on the basis of 
the’ deed of sale in his favour, The 
suit was contested by the plaintiff but 
the parties entered into a settlement 
and the suit was decreed in ‘terms of the 
agreement which was directed to form 
part. of the decree. This compromise 
involved surrender of a part of the share 
on the part of one of the parties. It 
was urged that the surrender was not 
permissible in law. The compromise 
could not, therefore, affect the rights of 
of the parties, This court held that 
the compromise amounted to a family 
arrangement which was permissible in 
law notwithstanding the fact that it 
might have the effect of surrender by one 
of the parties thereto of his share in 
the agricultural holding. 


18. In the present case also the 
situation is akin to the one in the case 
of Shiv Ram. The plaintiff and Smt. 


. Khatibunnisa had share in the property 


which belonged to the plaintiff and her 
husband.. As members of a family, it 
was.open to them to have arrived at an 
arrangement, as it were to keep the 
peace in. the family. The compromise 
(Ext, 3) dated February 13, 1962 which 
was filed by them before the Consolida- 
tion Officer and accepted by the latter, 
clearly was in the nature of an arrange- 
ment to settle the dispute amongst fami- 
ly. members, 


14; Tt was urged by the learned 
counsel for the- defendant-respondent 
that even on the assumption that the. 
compromise dated 13-2-1963 was a fami- 


. 1y arrangement, it could not be pressed 


into aid by the plaintiff for admittedly 
it was not a registered document even 
though the subject ‘matter ‘thereof was 
of a value in ` excess of Rs. 100/-. It 


could not therefote, be looked «into for 
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any purpose whatever nor could the 
plaintiff claim to assail the sale deed in 
favour of the defendant-respondent on 
account of the stipulation contained 
therein, Reliance was placed, in support 
of his submission, by the learned coun- 
se] upon a Full Bench decision of this 
Court in the case of Ram Gati Chaube 
v. Ram Adhar Chaube (AIR 1961 All 
537). It was observed by the Full 
Bench in that case that, inasmuch as, 
the compromise application, which was 
up for consideration before it, declared 
rights to immoveable property worth 
more than Rs. 100/-, it required registra- 
tion under Section 17 (1) (b) of the 
Registration Act and not being register- 
ed, it was ineffective and inadmissible 
in evidence, 


15. The decision of the Full Bench 
does not help the defendant-respondent 
for, as observed in Hari Shanker v. 
Durga Devi (1977 All WC 375): (AIR 
1977 All 455) it was not dealing with 
a case where the compromise jn ques- 
tion was specified and the document re- 
corded the entire compromise between 
the parties. The learned single Judge 
who decided Hari Shankar’s case held 
that a compromise application, which 
recorded the entire terms settled be- 
tween the parties, in proceedings be- 
fore a Competent Authority, could be 
exempted from the necessity- of registra- 
tion by virtue of the provisions of Sec- 
tion 17 (2) (vi) of the Registration Act. 
M. P. Mehrotra, J. who decided that 
case observed {in para 7 of the Report) 
(All WC): (Para 7 of AIR All) as fol- 
lows. 


"It is obvious that the criterion which 


has been laid down in clause (vi) is whe- 
ther the immoveable property in respect 
of which the compromise is being made 
is the subject matter of the suit or not, 
If an immoveable property is the sub- 
ject matter of the suit then it is not 
relevant as to why the property is sought 
to be disposed of by the compromise be- 
tween ‘ the  parties............. In other 
words the nature, scope and context of 
the compromise between the parties 
-are extraneous considerations when we 
have to decide whether a decree or 
order of a court made on a compromise 
between the. parties and comprising im- 
moveable. properties needs — registration 
or..not, We have - only: to.see whether 
the immoyeable property is the subject 
matter of the suit or not.........” 
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16. It is not in dispute that ‘the Con- 
solidation Officer was competent to decide 
a dispute between the plaintiff and Smt. 
Khatibunnisg in respect of the agricul- 
tural plots, in which Smt, Khatibun- 
msa was claiming a share: By virtue of 
the provisions of the U. P. Consolida- 


tion of Holdings Act, he was the com- 


petent authority to decide the dispute. 
The decision of the authorities under 
U. P. Consolidation of Holdings Act is 
final. It has been seen earlier that the 
subject matter of the dispute before the 


Consolidation Officer in the case decided] ° 


by him on the basis of the compromise! 
dated February 13, 1962 was the same 
as in the present suit. The case is 
clearly covered by clause (vi) of Sec- 
tion 17 (2) of the Registration Act. Re- 
gistration, therefore, of the compromise} - 
(Ext, 3) containing the terms of arrange- 
ment between the parties in respect of 
their family property was not necessary 
in law. . 


17, The settlement between the pla- 
intiff and Smt, Khatibunnisa was that 
the latter would have no right to trans- 
fer the family property, Since she had 
no right to do so, the transfer made by 
her through the deed of sale dated May 
13, 1966 was illegal. | 


' 18.. The question ig whether the 
transfer in favour of the defendant-res~< 
pondent is protected by any provision 
of the Transfer. of property Act on the. 
the defendant-respondent 
was a bona fide transferee for value. 
The court below were not in error in 
taking the view that the case would not 
be covered by Section 41 of the Trans- 
fer of Property Act. In terms, that 
provision applies to a case where the 
transfer ig made by an ostensible owner 
with the consent, express or implied of 
the real owner. Even if it is assumed 
that Smt. Khatibunnisa was the ostensi- 
ble owner for purposes of the applica- 
bility of Section: 41, it has to þe kept 
in mind that before any advantage of 


that provision could be extended to the 


defendant-respondent, it was necessary 


to find that the transfer. had been made. ~ 


by her with the. express or implied 
consent of the plaintiff: further; that the 
transferee. took reasonable care to 


ascertain that the transferor had power ` 


to make the transfer and acted in good 


. 19.. The lower: -- appellate court has, | 
. While dealing with- the: third -point; posed 
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by it for consideration observed that at 
the relevant time, namely in the fasli 
years . 1373 to 1376, when the transfer 
was made in favour of defendant-re- 
spondent, Smt, Khatibunnisg was entered 
as the' bhumidhar of the disputed plots 
in the Khatauni, This, according to the 
lower” appellate court, was sufficient to 
make a purchaser, like the defendant- 
respondent, to be led to the honest þe- 
` lef that she was the owner of the 
property and thus could pass good title. 


20. In Nageshar Prasad Pande v. 
Raja Pateshri Partab Narain Singh, 
(AIR 1915 PC 103) the Privy Council 
had occasion to deal with Sec. 41 of the 
Transfer of Property Act. It observed 
(at .p, 105) that :— 


"The Court below was of opinion that 
the mortgage is binding on the appel- 
lant inasmuch as Rudra Narain .Singh’s 
name was entered in the Revenue 
papers after the death of Rup Kanwari 
and he was the ostensible owner of the 
property, The learned Subordinate 
Judge apparently relies on the ` provi- 
visions of Sec, 41 of the Transfer of 
Property Act, but he overlooks the pro- 
viso to that section which is to the effect 
that a transferee from an ostensible 
owner can defeat the real owner only 
if after taking reasonable care to as- 
certain that the transferor had power 
to make the transfer, he acted in good 
faith, There is‘ nothing in this case to 


show that the plaintiff made any in- | 


quiry whatever to ascertain the title of 
his mortgagor, Rudra Narain Singh. It 
is true, the name -of Rudra Narain Singh 
was entered in the Revenue papers, but 
if inquiry had been made, it would have 
appeared that at the time when muta- 
‘tion of names was applied for objec- 
tions were preferred on behalf of the 
Raja of Basti and that the name of 
Rudra Narain Singh was entered simp- 
ly because he was in possession, Fur- 
ther inquiry as to Rudra Narain’s title 
would have led to the. discovery. of the 


- fact that there was a will, by. virtue of - 


which the Raja of Basti was the owner 
of the property after the death of Rup 
Kunwari. It cannot be- said that the 
‘name of- Rudra Narain Singh wag en- 


` ‘red as ostensible ‘owner with the: con- 


-sent of thé. real owner, the 
Basti, . On “he. 
entered - in spite of Eo put for- 
ward. by. the Raja.. ‘The a plain- 
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tiff is a person. ‘who. has been lending 


` money to- thè family for a long time, He 
` resides in the same 


locality and . was 
apparently acquainted with all the cir- 
cumstances of the family concerned. He 
cannot therefore, claim to be a bona 
fide. transferee without notice so as to 
be in a position to defeat the title of 
the reaj owner.” 


21. The law, thus, laid down was 
that the mere entry. of persons names 
in the revenue record was not enough 
to absolve the intending purchaser from 
the necessity of making further enquiry 
about the title of the vendor in order 
to succeed on the ground that he was 
a bona fide transferee for consideration. 

22, In Har Narain Prasad v, Ashiq 
Husain (AIR 1942 Oudh 313) a Division 
Bench, after noticing a number of de- 
cisions summarised the law on the sub- 
ject to be that the burden was always 
on the transferee to show that he acted 
in good faith and a transferee who act- 
ed On a mere entry in the village re- 
cord as evidence of the title of his. trans- 
feror could not be held to have acted 
in good faith, That seems to be the view 
taken by this Court as also several 
other courts in the country. e 


23. In tbe present, case it is clear 
from the statement of defendant-respon- 
dent Ram Ker in the witness box that 
he did not make due enquiry ag wa3 
expected of him in law. From the -state- 
ment made by him during his cross- 
examination, it is clear that the terms 
with the plaintiff and his deceased 
brother were very cordia] and they wer 
on visiting terms, Further that they 
used to. consult each other in their re- 
spective affairs. It was also stated by 
him that after the death of Ali Abbas, 
there used to be frequent disputes be- 
tween the plaintiff and Smt.. Khatibun- 
nisa and whenever he was available, he 
used to assist in settling their disputes. 
He, also stated that he did not find out 
about the fact as to whose name was 
mutated in place of Ali Abbas on his 
agricultural plots after his death. .He 
disclaimed knowledge about any dispute 
between the plaintiff ‘and -Smt. Khatibu- 
nnisa after the death of Ali -Abbas- : in 


. regard te the latter's: share in the Civil 


Court, He: gave. out ‘that he found the 
name of -Smt,: Khatibunnisa recorded 
over the plot in dispute but acknowled- — 
ged that 'he- > never. attempted to ind out 


ants ze .- : 
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whether there was any dispute between 
the plaintiff and Smt. Khatibunnisa 
about these plots during consolidation 


proceedings, It is clear that the defen- ' 


dant-respondent did not act like a pru- 
dent person nor did he make proper 
enquiry before obtaining a. sale deed 
from Smt. Khatibunnisa, The mere fact 
that the name of Smt. Khatibunnisa 
was recorded at the relevant time in the 


revenue papers was not enough in law 


to enable the defendant-respondent to 
‘ {plead that he was a bona fide purchaser 
of the property for value and that the 
sale deed in his favour could not there- 
fore, be assailed by the plaintiff, 


24, In terms of the compromise (Ext. 
3), the .widow of plaintiffs deceased 
brother Ali Abbas had no right to trans- 
fer any part of the property including 
the half share, In this situation, it is 
clear that the sale deed (Ext. A-3) ex- ` 
ecuted by her is not sustainable in law: 
The vendor had no right to transfer the 
property covered by thig deed, 


25. In the result, it has to be held 
that the plaintiff is entitled to the de- 
cree sought by him and that the courts 
below were~in error in refusing to give 
relief to him, Their decree cannot be 
upheld, The appeal] deserves to be and 
is allowed for the relie? of declaration 
in terms of relief (a) in the plaint. It is 
declared that, the impugned sale deed 
dated May 13, 1966 is illegal’ and has 
no effect on the rights of the plaintiff 
to the property in suit. Since it is not 
in- dispute that a sum of Rs, 2500/- had 
been paid by  defendant-respondent 
No, 2, as sale consideration under that 
sale deed it is obvious that he wil] be 
entitled to that amount from the plain- 
tiff, The amount of Rs, 2500/- shall be 
paid to the second defendant within a 
period of three months. In case the 
plaintiff fails to pay that amount with- 
in the time aforesaid, the second de- 
' fendant shall be entitled to interest at 
the rate of 6% from: today till the date 
of its payment by the plaintiff to him. 


26. Ín the peculiar circumstances of 
the case, I direct that the parties shall 
bear their own costs of this court, 


Appeal allowed. - 
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Qudrat Ullah, Appellant y. Moham- 
mad Yasin and others, Respondents. 

Second Appeal No, 1280 of 1976, Di 
12-11~1981.* 

(A) Custom — Pre- emption — Suit 
for —— Both parties muslim — Plaintiff 
proceeding on basis that making of de- 
mands for pre-emption under Muslim 
Law was necessary, and were made — 
‘Plaintiff, held, estopped in second ap- 
peal from pleading that the custom of 


‘pre-emption prevalent jn town did not 


require making of démands, (Civil P.C. 
(1908), Secs, 100-101) — (Evidence. Act 
(1 of 1872), Secs. 115, 18) — (Muslim 
Law —— Pre-emption), 


Where in a pre-emption suit between 
muslim parties, the plaint did not pro- 
ceed on the footing that the making of 
demands required to be made ynder the 
rules of. Muslim Law was not necessary 
. in view of the custom of pre-emption 
prevalent in the town, but the plaint 
rather proceeded on the basis that the 
making of demands was necessary and 
they were made, the plaintiff could not- 
be permitted to plead in second appeal 
that the law of pre-emption prevalent 
in the town did not require the making 
of any demands. (Case law. discussed). 

os (Para 11) 

(B) Civil P. C. (5 of 1908). Secs, 100- 
101 — Second appeal — Finding of fact 
— Pre-emption suit — Finding that the 
demands for pre-emption required to be 
made under Muslim Law, were not 
made -— Finding based on appraisal of 
evidence on record — Jt is a finding of 
fact — Cannot be interfered in second 
appeal, ` (Para 12) 
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AIR 1952 All 148: 1951 Ali WR (HC) 
207 7, 11 

AIR 19652 - All 541: 1951 All LJ 
482 ° 3, 7, 11 
M. A, Qadeer, 


for Appellant: 
Mathur, for Respondents, 


JUDGMENT :— This is a plaintiffs 
second appeal in a suit for pre-emption. 
The plaintiff Qudrat Ullah and the third 


"Against judgment and decree of V. 3. 
»Kulshreshta, 6th Addl, at Ja _ Morada- 
bad, D/- 12-4-1976. 
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defdt, Smt, Akhtari Begum were said 
to be the co-owners of a house of which 
a Kotha was sold by the third defen- 
dant to defendants Nos, 1 and 2 by a 
sale deed dated 18th July. 1970, regis- 
tered on 18th July, 1970. The plaintiff 
alleged that he himself had sold a half 
-Share in the house to the third defen- 
dant some three years before the suit, 
that is, some time in the year 1968 for 
Rs, 750/~ that the plaintiff and the third 
defendant were in joint possession of 
the house, but for some time past the 
plaintiff was living at Delhi in connec- 
tion with hig business and that when he 
visited . Amroha during the mango 
season in 1971, he found the defendants 
Nos. 1 and 2 to be in occupation of a 
portion of the ‘house. The plaint pro- 
ceeds on to allege that the plaintiff 
' thereupon inquired from the defendants 
Nos, 1 and 2 as‘to how they were living 
in the house, but he did not get any 
satisfactory reply, rather, he was told 
that he should inquire about it from 
the third defendant, Thereupon, the 
plaintiff made inquiries from the third 
defendant, who told him that she had 
sold that portion of the house to de- 
fendants Nos, 1 and 2, The plaintiff 
immediately made the necessary de- 
mand for pre-emption: and then inquir- 
ed from the defendant the circumstances 
in which she had sold the pro- 
perty without first asking him to pur- 
chase it, on which the third defendant 
said that she was in urgent need of 
Rs, 2,000/- and since he, the plaintiff, 
was at Delhi she could not contact him. 
The plaintiff allegéd, that he then made 
the formal demand for pre-emption to 
the defendants-in the presence of the 


witnesses and thereafter collected some- 


respectable members of the community 
and complained to them about the con- 
duct of the defendant, Further, accord- 
ing to the plaintiff, the - value of the 
property was in no case more. than 
Rs. 2000/- but it was wrongfully shown 
-to have been sold for Rs. 5,500/-. This 
is followed by the averment that the 
plaintiff is always- ready to have a Sale 
executed in hig favour on payment of 
the correct price, but the defendants 
were not willing, hence the suit. July 
10, 1971 was alleged to be the date on 
which the plaintiff came to know of 
the sale, 

2. Only defendants Nos, 1 and 2 
defended the suit, They denied- the 
plaint allegations, It was alleged that, 
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in: the sale deed dated 28th May. 19468. 
executed by. the plaintiff in favour of 
the third defendant, the Kotha had 
been excepted and the plaintiff never 
had any concern with it. He was net 
a co-sharer, Defendant No. 3 was in 
separate and exclusive possession of the 
Kotha and the plaintiff- was not Shafi-i- 
Shariq in respect thereof: It was next 
asserted that the Kotha was purchased 
for cash consideration of Rs; 5,500/~ and 
the allegation that it was not worth 
more than Rs. 2000/- was wholly false 
that the whole proceedings of the sale 
deed executed by the third, defen- 
dant in favour of the answering defen- 
dants took place in the presence and 
knowledge of the plaintiff, and even 
possession of the -property was delivered 
by the third defendant in the presence 
of the plaintiff, The answering defen- 
dants had told the plaintiff that the 
had purchased the property for Rs. 5,500/- 


‘On which the plaintiff had retorted that 


they had purchased it dear, The answer- 
ing defendants stated that the necessary 
demands for pre-emption were never 
made, and they also denied the rest of 
the allegations of the plaintiff. The 
plea of estoppel was also raised, The 
following were the issues on which the 
parties went to ,trial:— 

1, Whether the plaintiff is a co-sharer 
in the suit property?. 

2. Whether the plaintiff made de- 
ag as alleged? 


Whether the suit is barred by 


Peis 


4. To what relief, if any, is the plain- 
tiff entitled? 


On the first issue the trial court held 
that the plaintiff is not a co-sharer in 
the house in suit, on issue No, 2, that 


‘the plaintiff did not make any demand 


for pre-emption: on issue No, 3, that 
the suit was barred by estoppel, and 
On issue No, 4. that the plaintiff was 
not entitled to the relief claimed. With 
these findings the trial court dismissed 
the suit, 


3. On appeal by the plaintiff the 
lower appellate- court held that the 
plaintiff was a co-sharer in the house, 
that ‘the suit was not barred by estoppel, 
but on the finding that the necessary de- 
mands, namely, the Talab-i-mowasibat 
and Talab-i-Ishad had not been made, 
it confirmed the decree of the trial court 
dismissing the suit, 


100 All. 


Mr, M. A. Qadeer learned counsel for 
the plaintiff-appellant, urged. that the 
lower appellate court was in error 
in having dismissed the suit on the 
ground that the demands for pre-emp~ 


tion required to .be made under the. 


rules of Muhammadan Law were not 
made, He relied-upon the- decision of a 
. Division Bench of this Court in Zamiar 
Ahmed, v. Haidar Nazar (AIR 1952 All 


541) for the proposition that the Muham~ . 


madan Law for_pre-emption could not 
be applied as such even where the par- 
ties to a transaction were Muslims. It 
is the law of pre-emption as adopted by 
custom of the place which is enforced 
by the Courts and Zamiar Ahmed’s case 

(supra) shows that the custom of pre- 
emption was prevalent within the Muni- 
cipal limits of Amroha, but it did not 
. require the making of any demands. 
The custom so recognized in Zamiar 
Abmed’s case (supra) was found to be 
recorded in the wazib-ul-arz in the fol- 
lowing terms: — 

“Tf any co-sharer wishes to trans- 
fer his proprietary interest either by 
sale or by mortgage, he will first offer 
it to a co-sharer who is a relation in 
the order of nearness of relationship, 
and on his refusal to purchase, to other 
co-sharers in the same’ thok, and on 
their refusal to the co-sharers in the 
other thoks, or strangers.” 

‘According to-the Division Bench of 
this Court:— (at p. 543) 

“Phe custom is complete in itself and 
ean be enforced in the form in which 
it is recorded in the wajib-ul-arz. The 
fact that it does not make any mention 
of the demands prescribed by the 
' Muhammadan law, shows that making 
of the demands is not necessary.” 

4. As to the applicability ef the 
Muslim Law ‘of pre-emption as the per- 
sonal law of the parties, in case they 
happen to be Muhammadans, the Divi- 
sion Bench observed as follows: — (at 
P. 542). 

“The power of Courts to me 
Muhammadan law to Muhammadans is 
derived from and regulated partly by 
Statutes of the Imperial Parliament 
read with Art. 225 of the Constitution 

of India but mostly by Indian legisla~ 

Neues Under the Bengal, Agra and 
Assam Civil Courts Act (XII (12) of 
1887), , Civi! Courts are directed by Sec- 
„tion. 37 of the Act to decide all ques 
. tions relating. 1 succession 'iriheritance;. 


Qudrat Ullah v` Mohammad’ Yasin ` 


else is known or, in 


A.I. RB. 


marriage Or any religious usage or in- 
stitution by the Muhammadan law in 
cases where the parties gre Muhamme2~ 
dans, except in so far as such law has, 
by legislative enactment, been altered 
Or abolished. In cases not mentioned 
above nor provided for by any . other 
Taw for the time heing in force, the de- 
cision’ is to be according to justice, 
equity and good conscience. 

“The Shariat Act (XXVI (26) of 
198 fy POS provides that: - 

“Where the parties are Muslims, the 
Muslim Persona] law shall be applied 
throughout India in the cases mention- 
ed in Sec. 2 of the Act.” 


5. The Bench noticed the provisions 


of Sec, 2 of the Shariat Act as also Sec- 
tion 3 thereof and proceeded to 


, serve (at p. 542) :— 


“The law relating to pre-emption, 
therefore, ig not directed by any law 
to be applied to Muhammadans, It is 
applied on the ground-of justice, equity 
and good conscjence, But this rule is 
subject to the overriding principle that 
custom is a rule of law in the absence 
of a statutory provision to the contrary. 
Where, therefore, there is a custom re- 
lating to pre-emption, the Muhammadan 
rule of pre-emption law is not to be 
applied even on the ground of Justice, 
equity and good conscience, The custom 
may incorporate into itself the incidents 
of the Muhammadan Law of pre-emption 
and in that case the Muhammadan Law 
of- pre-emption would be applied, not 
by reason of its own force but by rea- 
son of the force of the custom. Where 
it is proved or admitted that there is a 
custom of pre-emption and nothing 
other words, the 
incidents of the custom are not known, 
the Courts have raised a presumption 
that the incidents are the incidents pre- 
scribed by Muhammadan Law on the 
ground that the law of pre-emption is 
a special contribution of the Muham~ 
madan .Law to this country.. Serer 
where the incidents of custom are 
known, no incidents ` prescribed by the 


Muhammadan law can be deemed to be- 


part of the custom, even -thoiigh they 


may not be inconsistent with- thé known | 


incidents of the custom. This: is so be- 
cause when the custom enunctates the 
incidents for its enforcement and appli- 
cability, the presumption is that it ig” com- 


plete by itself und’ does not stund in = 
need of being Jimited or” a ‘by. 


ob- - 


But 
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any other incident, not expressly form- 
ing part of the custom, The addition of 
any... other incident will necessarily 
limit the operation of the custom and 


that would, therefore, be deemed to be 


repugnant to it.” 


6. It was for these reasons that. the 
Division Bench held that althoŭgh the 
custom of. pr ption applied within 
the Municipal limita of Amroha as a 
custom recorded in the wajib-ul-arz, 
since the terms of thè custom so record- 
ed did not require the making of any 
demand for pre-emption as prescribed 
by Muhammadan Law, the requirement 
of making demands could not be said to 
be necessary. 


” There would have been no diff- 
culty in straightway applying the rule 
so laid down by the Division Bench to 
the present case, but Sri G. P. Mathur, 


the learned counsel for the defendant- 
respondents, drew my attention to de-. 


cision of Hon’ble Bind Basni Prasad J. 


in Gokal v. Zarif Husain (AIR 1952 All: 


148), wherein it was held that the word 
‘hagiyat’ does not include an abadi site. 
That case arose from Sambhal which is 


also in the district of Moradabad, and 


he urged that the specification of pro- 
prietary interest in the wajib-ul-arz neces- 
sarily referred to proprietary interest 
of a zamindar and was the same thing 
as ‘hagiyat’ which was the subject mat- 
ter of interpretation in Gokal’s case 
(supra). The learned counsel argued 
that the property sold in the present 
case was house property and there was 
no sale of any proprietary interest in land 
and hence on the principles laid down 
by the Division Bench in Zamiar Ahmad’s 
case (AIR 1952 All 541) (supra), there 
could be no question of pre-emption 
even if the parties to the transaction 
were Muslims, for, the only -custom of 
pre-emption prevalent in the town of 
Amroha that was noticed and recognized 
by the Division Bench in that case relat- 
ed only to proprietary interest İn land, 
which, as explained above, could not 
imclude any abadi site or house pro- 
perty. The suit-was. it was urged, lia- 
ble to be dismissed in its entirety, 

.-§; The learned counse] for the de- 
fendant-respondents further argued that 


4t was not the case of the plaintiff that. 


the law of pre-emption, which he was 
seeking to enforce, did not require the 
making of the demands, rather .his -case 


..was' -that ‘he. made: the -demands, both. 


Qudrat Ullah. w. 
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Talab-i-Mowasibat and Talab-i-Ishhad._ 
He could not now be permitted to say 
that the making of the demands was 
not necessary, after it was found that 
his case of having made the demand; 
wag false. Another argument. raised 
by the learned counsel was based on the 
authority of the Supreme Court in Bishan 
Singh v. Khazan Singh, (AIR 1958 SC 
838), wherein the law-was summarised 
thus (at p. 841): - 


"(1) The right of pre-emption is nof 
a right to the thing sold but a right to 
the offer of a thing about to be sold. 
This right is called the primary or in- 
herent right, (2) The pre-emptor has a 
secondary right or a remedial right to 
follow the thing sold, (3) It is a right 
of substitutiog but not of re-purchase 
i.e, the pre-emptor takes the entire bar-. 
gain and steps into the shoes of the 
original vendee, (4) It is a right to ac- 
quire the whole of the property sold, 
(5) Preference being essence of the 
right, the plaintiff must have a superior 
right to that of the vendee or the per- 
son substituted in his. place, (6) The 
right being a very weak right, it can 
be. defeated by all legitimate methods, 
such. as the vendee allowing the claim- 
ant of a superior or equal right being 
substituted: in his place,” ma 


9. The learned counsel urged that 
the plaintiff never claimed substitution 
for the purchaser on payment of the 
consideration of Rs. 5,500/~ that © had 
been paid. to him. He wanted, instead 
to buy the property for Rs. 2000/-. and 
asserted that the maximum reasonable 
and correct- price of the | property, 
sought to be pre-empted, was only 
Rs, 2,000/- and that he was always 
ready and willing to buy the property 
On payment of its ‘correct price.’ The 


Iearned counsel for the defendant-re- | 


spondents urged that, if, what the plain- 
tiff so stated in the plaint, was true, he 
wanted to have the property to him for 
Rs. 2000/- only, and that too, even after 
becoming aware that the property had 
ostensibly been sold for Rs, 5,500/-. This 
showed that the plaintiff was not seek- 


. ing to enforce any right of pre-emption, 


but was seeking to enforce some kind 
of an imaginary right to purchase the 
property for an imaginary ‘correct price’, 
The fact that the relief claimed in the 
plaint was for pre-emption could not 
advance .the plaintiff's. case any further, 
for, the relief must -accord with. the 
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- cause of. action pleaded, and in case it 
does not. it is liable to be refused on 
this ground’ alone, 

10. The learned counsel for the: de- 
fendant-respondents also attacked the 
‘findings of the lower appellate court 
‘that the plaintiff was a 'co-sharer in the 
house, and that the suit was not barred 
by estoppel, 

11.. Having heard the learned counsel 
for the parties, I find that this appeal 
cannot sueceed, The two decisions of 
this Court in Zamiar Ahmed v. Haidar 
Nazar, (AIR 1952 All 541) and in Gokal 
v. Zarif Husain (AIR 1952 AHN- 148), 
when read together show that in case of 
proprietary interest in revenue 
land, that is, in the case of thaqiyat,’ the 
custom of pre-emption prevalent in the 
town of Amroha did not require the 
making of demands required to be made 
under the rules of Muslim Law and 
that it was this. customary law which 
could be enforced even in case where 
all the concerned parties were Muslims. 
‘It is not known as to what were the 
incidents of the customary law. of pre- 
emption applicable to house property or 
property other than ‘hagiyat’ within 
the town of Amroha. The - plaint does 
not specify the existence of or the terms 
of any such custom, Assuming there 
was a custom of pre-emption and even 
assuming that it’ was so well recognized 
that it was not necessary to plead its 
existence, the fact remains that the 
plaint:does not proceed on the footing 
that the making of demands was not 
necessary. The plaint rather proceeds 
on the basis that the making of demands 
was necessary and they were made, That 
being so, the plaintif cannot be pre- 
mitted to plead at the second appellate 
stage that the law of pre-emption relied 
upon by him did not require the making 
of any demand. 


12. The finding of the lower appel- 
late court that the demands were not 
made is a finding of fact and it could 
not be established that it suffers from 
any error of law. It is based on the 
appraisal of the evidence on record, and 


it appears to me that finding is, in all 


the circumstances of the case, appro- 


priate and correct. 


18. In view of this position, no other 
point survives for consideration and it 
is unnecessary to deal with the other 
contentions raised by the learned coun- 
se] for the defendant-respondents, 


Jugmandar Dass v, Ram .Phal 


paying- 


' *Against 


A.L R. 


the appeal fails 
with costs, 


Appeal dismissed, 


14. In the result, 
and is dismissed 
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SATISH CHANDRA, C. J. 
Jugmandar Dass, Applicant v. Ram 
Phal and others, Respondents. . 
Civil Revn, No, 177 of 1980, —D/- 28-9- 
1981* l 
Civil P. C. (5 of 1908), O. 15, R. 5 
(U. P.) — Deposit of rent in Court — 
O. 15, R.°5 does not in terms confine 
act of deposition to tenant who is .a 
defendant — Any person impleaded as 
defendant is entitled to deposit rent, 


` Under O. 15, R. 5 the liability to make 
the deposit is on the defendants to the 
suit, The rule does not specifically ex- 
clude any person who has been im- 
pleaded as a defendant from comply- 
ing with its provision. It does not in 
terms confine the act of making the de- 
posit to the tenant who is a defendant. . 
: (Paras 3, 4) 

The plaintiff filed an eviction suit 
on the ground of illegal] sub-letting by 
the lessee~defendants. The alleged sub- 
lessees were also impleadeqd as defen- 
dants. The deposits of rent in court’ 
were made not by the  tenant-defen- 
dants but by the sub-tenants., 

Held. the tenants’ defence was not 
liable to be struck off on the ground 
that the deposits were made by the 
sub-lesseeg and not by the tenants them- 
selves. The sub-tenants, bearing the 
capacity of defendants to the suit, were 
entitled to comply with O..15, R. 5 
C. P. C. by making the requisite de- 
posits; even though they themselves were 
under no personal liability to make the 
deposits and even though their. ie. the 
alleged sub-tenants’ defence could not 
in any event be struck off. 1979 All LJ 
582 Refd, ` (Paras 4, 5) 
Cases Referred: Chronological Paras ° 
1979 All LJ 582:1979 (UP) RCC 232 4 

Ravi Kiran Jain, for Applicant; 
H. N. Sharma and M, S. Nigam, for. 
Respondents. 

ORDER : This revision is aeea 
against an mae dismissing an applica- 


judgment and decree of Shri 
Jaiswal, Addl. Dist, and Sessions J., 
Saharanpur, D/- 17-3-1980. 


LY/LY/¥612/81/HR/RSK 


1982 ` 


tlon moved by the plaintiff-landlord for 
striking off the defence of the lessees, 


2, It appears that a suit was filed, 
inter alia, on the ground of illegal sub- 
leting by the lessee-defendants. The 
alleged sub-lesseeg were also impleaded 
as parties. According to the Jearned 
counsel for the plaintiff-applicant, de- 
posits of money were made by the sub- 
tenants in the court in this suit. The 

deposits were admittedly made to ‘the 
- credit of the plaintiff-applicant, They 
were made in order to carry out the 
Obligation imposed upon the defendants 
by O. XV. R.5 C. P. C. to keep on 
depositing the rent as and when it falis 
due. .It is not disputed that the amount 
due was duly deposited. The submis- 
slon on behalf of the. plaintiff-applicant 
is that the amount was in fact deposited 
by some of the alleged sub-lessees and 
not by the lessees themselves and, there- 
fore, the lessees will be deemed to have 
violated the provisions of O. XV, R. 9 
C. P. C, 
liable to be struck off. 


3. Order XV, R. 5C. P. C. was 
added to the Code in order to impe] the 
defendants to deposit the rent as and 
when it falls due on pain of having their 
defence struck off. The object of this 
Act was to enable the plaintiff to have 
the rent paid to him or deposited to 
his credit as and when it falls due. So 
long as the object of. the statutory pro- 
vision is achieved, undue _ technicality 
should ‘not be allowed to prevail 
‘to shut out the defence of the tenants 
from being considered by the court. 


Order XV, R.5 CG P. C. provides 
as follows: ' is 

"(1j In any suit by a lessor for the 
eviction of a lessee after the determina- 
tion of his lease and for the recovery 
from him of rent or compensation for 
use and occupation, the defendant shall, 
at or before the first hearing of the 
suit, deposit the entire amount... 4 

Here the liability to make the deposit 
is on the defendants to the suit. In 
the present case, the plaintiff impleaded 
not only the tenant but also certain 
other persons on the allegation that they 
have been iltlegaily engrafted on 
accommodation and they allege to he 
sub-tenants of the tenant. These per- 
songs . were nonetheless impleaded in 
the suit as defendants. They were the 
existing defendants to the suit, O. XV, 


` Beni Prasad v. 


and hence their defence is - 


the: 
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R. 5C. P.C. does not specifically ex- 
clude any person who has been im- 
pleaded as ‘a defendant from complying 
with its provisjon. 

4, If in the present case the deposits 
were in fact made not by the defen- 
dant who was the tenant, but by the 
defendants who were impleaded alleg- 
ing them as trespassers or sub-tenants, 
nonetheless they bearing the capacity 
of defendants to the suit, were entitled 
to comply with O. XV, R 5C. P. C 
by making the requisite deposits. Even 
though they may themselves be under 
no personal liability to make the de- 
posits and even though it may be said, 
as was argued by the learned counsel 
for the plaintiff. that the alleged sub- 
tenants’ defence cannot in any event be 
struck off, as- pointed out in Hari Pra- 
kash v. Raja Ram; 1979 (UP) RCC 232: 
(1979 All LJ 582). To say that the de- 
fence of a sub-tenant cannot be struck 
off because he is under no liability to 
comply with O. XV, R. 5 C. P. C., is 
one thing. It is quite another to say 
that these sub-lessees who were being 
impleaded by the.plaintiff as defendants 
to the suit are debarred from making 
the deposits in order to gave the defence 
of the main tenant from being struck 
off. O. XV, R.5 C. P. C. does not in 
terms confine the act of making the de- 
posit to the tenant who is a.defendant. 
Of course, the plaintiff alone will be 
entitled to the deposits, not the . persons 
who deposited the money. 

5. In view of all this, I am not 
satisfied that the court below has com- 
mitted any jurisdictional error in Tre- 
fusing to: strike off the defence of the 
tenant-defendants, 

6. The revision fails and is accord- 
ingly dismissed with costs, r 

Ta Revision dismissed. 
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M, P. MEHROTRA, J. 
Beni Prasad, Petitioner y. The District - 
Judge, Allahabad and others, Respon- 
dents. j 
Civil Misc. Writ Petm. No. 
1979, D/- 6-11-1981. P 
(A) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976); Ss. 6 (1), 8 (3) — 
Ceiling proceedings — Petitioners co- 


LY/AZ/F590/81/SAD/SNV 


7714 of 





104 All, 


owners . of plot — Issuance of draft . 
statements under S, 8 (3) — Objections 
that areas in draft statements ` were 
shown incorrect and im fact petitioners 
held lesser areas -—- Authorities reject- 
ing objections on ground that areas 
shown in draft statement are same as 
mentioned in relevant khataunj — No 
evidence filed to show area mentioned 
in khatauni to be incorrect — Rejection 
of objections is justified, (Para 4) 

(B) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), S, 20 — Ceiling 
proceedings — Application for exemp- 
tion under Section 20 — Not decided- by 
State Government — 
away from the jurisdiction of compe- 
tent authority —— State Government 
can grant exemption despite orders of 
authorities if it so desires, (Para 5) 


(C) Urban Land (Ceiling and: Regula- 
tion) Act (33 of 1976), Sections 8 (3), 
6 (1) — Ceiling proceedings — Choice 
regarding vacantland tobe retained and 
vacant land to be surrendered under 
S. 6 (1) — Can be exercised at subse- 
quent stage when 
statement are filed under S. 8 (3). 
(Urban Land ( and Regulation) 
Rules (1976), R. 5, Form F, Part I). 

There is nothing in the Act which 
can be said to lay down that if the 
choice is not expressed under S. 6 (1) 
then such ‘choice regarding the vacant 
Jand to be retained and the vacant land 
to be surrendered, cannot be exercised 
at the subsequent stage when the ob- 
ffections under Sec, 8 (3) to the draft 


statement are filed. The very fact that ` 


the person concerned is called upon to 
file his objection under S. 8 (3) ieads 
to the inference that it is open to the 
person concerned at that stage to ex- 
press his choice so that instead of the 
land proposed to be taken as surplus 
- land, some other land of the person 
concerned should be taken as surplus 
land. This interpretation is reinforced 
by the word “provisionally” occurring 
in the heading of Part I of Form F 
prescribed under R. 5 of the Rules, AIR 
1968 All -305 (FB), Foll. (Para 6) 


Cases ..Referred : Chronological Paras 


AIR 1968° All 305:,1968 All LJ 292 =) a 


K.. N. Tripathi, ‘for Petitioner: , Stand- 


ing. Counsel, for Respondents. - 
-ORDER :— -Both -these — . petitions - aa 


connected. “They. arise out. of the` pro- 


r 


.„ 


Beni Prasad v. District Judge; Allahabad 


Case is not taken. 


objections to draft 


ceedings under the Urban Land (Ceiling 
and Regulation) Act 1976, 

2 The facts in brief are these, The 
two petitioners in the two separate 
petitions are co-owners of plot No. 530/1 
situated in the Allahabad Urban Agglo- 


meration to the extent of !/z each. The ~ 


proceedings took place under 5, 6 (1) of 
the Act and thereafter the draft-state- 


ment in the case of each petitioner were - 


issued under S. 8 (3) of the Act, to 
each of the two petitioners in case 
Thereafter objections were filed and 
they were decided by the competent 
Authority, The relevant orders. have 


‘been annexed to the writ petitions. 
filed and . 


Thereafter, appeals were 
they were decided by the Dist. Judge, 
Allahabad as the appellate authority. 
Both the appeals were dismissed.. The 
appellate judgments are also on the 
record. Mi 
3. Feeling aggrieved, the two . peti- 
tioners in their separate petitions .have 
come up to this court under Art. 226 of 
the Constn. and -in support thereof, 
I have heard Sri K. N, Tripathi, learn- 
ed counsel for the petitioners and in op- 
position the learned Standing Counsel 


has made his submissions, 


4. Three contentions were pressed., ig 
the learned counsel for the petitioners 
before me. Firstly, it was contended 
that the areas which had been shown 
in the draft statements under S. 8 (3) 
of the Act were incorrect, in and on 
the spot lesser areas, were held by. the 
petitioners. This contention was -raised 
before the competent Authority and 
before the appellate Court but was. re- 
jected on the ground that in the rel- 
evant Khatauni for 1382 to 1387 Fs, the 


area of plot No, 539/1 was mentioned - 


and the same area was shown in the 
draft statement. Apart from their 
assertion, the petitioners did not. file 
any evidence to show that the area 
mentioned in-the Khatauni 


lesser areas. Accordingly the authorities 


below. were aia in PRIECUNE this} — 


contention. 
5. The second ented was 


tioners had applied for exemption ‘ ‘and 


till. the same was decided by the State: 


ALR. - 


t was incor-| — 
rect and that they were in possession. .of|: 


"} 


eed nes 
that under’ S. 20 of the Act the peti- 


Government, :no orders could . be. passed. 


by: the “Prescribed .. Authority.. - This:' con=; 


‘tention ‘again: cannot: be: accepted. I£ thd’ 


+ 
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been made under S..20 of the Act 
not take away the case from the 
jurisdiction of the competent Authority 
r the appellate Court. Therefore, this 
tention is also rejected, | 


6. The third and last contention was 
that the choice of the petitioners as ex- 
pressed by them in their objections to 
the draft statements under S. 8 (3) of 
the Act was binding upon the Compe- 
tent Authority and the same could not 
be rejected. The appellate Court re- 
jected this contention in these words : 





“This third point is er devoid of ` 


any merit inasmuch as in the statement 
filed by the appellant -no choice was 
given and’ consequently the Competent 
Authority at his option could declare 
the surplus from any portion of the 
Iand possessed by the appellant”, 


In my view the appellate Court was 
. wrong in holding to the said effect. 
here is nothing in the Act which can 
be said to lay down that if the choice is 
not expressed under §S. 6 (1) of the Act 
then such choice regarding the vacant 








to be surrendered, cannot be exercised 
8 (3). 
statement are filed. The very fact that 
the person concerned is called upon to 
file his objection under S., 8 (3) of the 
Act leads to the inference that it is 
open to the person concerned at that 
stage to express his choice so that in- 
stead of the land proposed to be taken 
as surplus land, some other land of the 


surplus land. In my view this interpre- 
tation is also re-enforced by Part ‘F’ of 
From III which has been prescribed 
under R. 5 of the Urban Land (Ceiling 
& Regulation) Rules 1976. The 
ing in Part F of this form is “Particular 


The use of the word “provisionally” in 

. |the said heading is . significant. It 
|élearly means that whatever has been 
stated in the draft statement .is provi- 
sional and is::subject-to the objections -of 
the person. concerned. Lastly, I should 
_ „like to place. reliance, on the -Full ;:Bench 


‘Beni Prasad‘v. District Judge, Allahabad 


land to be retained and the vacant land ’ 


head- 


‘surrendered (as. provisionally superna . 
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Decision of this Court in: Yuveraj Datt 
Singh .v; Prescribed Authority (1968 All 
LJ 292): (ATR 1968 All 305) (EB) 
where it was laid down that under the 
U. P, Imposition of Ceiling on Land 
Holdings. Act, 1960 a tenure holder, who 


‘had not expressed his ¢hoice under Sec- 


tion 9, could still: express his choice 
under S, 10 and such choice would .-be 
binding on the Prescribed Authority. Of 
course: the position in the rural Ceiling 
Act was subsequently, by insertion of 
S: 12-A, made clear and the tenure 
holder was given the right to exercise 
his choice even in any subsequent pro- 
‘ceedings i. e, proceedings subsequent to 
those under S. 9 of the said Act. The 
learned Standing Counsel contended 
that the said Full Bench decision should 
not be applied to the Urban Ceiling . 
Law because the aims and objectives of 
the two enactments are different, In ' 
the case of Urban Ceiling the aim is to 
acquire the surplus vacant land with a 
view to use it as building site whereas 
under the Rural Ceiling the land ac- 
quired as surplus is agricultural land to 
be used as such In my view, this 
distinction cannot be said to be relevant 
because the ratio of the Full Bench. is 
that a Bhumidhar under the Rural Ceil- 
ing Law has complete dominion over his 
Bhumidhari land till his rights are lost 
under S. 14 of the U. P. Imposition’ of 
Ceiling on Land Holdings Act. The 
same reasoning can be said to be ap- 


‘plicable to the persons governed by the 


Urban Ceiling Law because broadly 
speaking they also have right-to ` deal 
with their lands which are sought to 
be acquired as surplus land. I¢ is true 
that in certain lease-hold Jand such 
rights are circumscribed by the terms 
of the lease but these are rather ex- 
ceptional cases and even in such cases 
also the lessees have very frequently 
right to transfer the lands though some- 
times a clause is inserted that permis- 
sion ‘should be obtained from. the lessor. 
In my view, the general reasoning un- 
Merlying the- aforesaid Full Bench’ can 
be usefully applied to the provisions ° ‘of 
the Urban Ceiling Law also, 

yf Accordingly 1’ allow both the peti- 
tions ‘partly in the ‘matiner that ` excess 
vacant land of each petitioner shall be 
acquired on the basis of. the choice 


- given by the. two- petitioners in their 


respective—objections. under. S, 8. ate of 
the.: Agt.;. However, the.. State will will have.. 
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right to claim a reasonable passage in 
the case of each petitioner to be includ- 
ed in the total area of the surplus 
vacant land with a view. to enable it 
to have access over the back side lands 


' which were given in choice by the peti-. 


tioners. The case is remanded to the 
' Competent Authority to work out the 
details of the lands to be taken as sur- 
plus in the light of the aforesaid direc- 
tion. I further direct that the passage 
jn each case. shall not exceed in width 
more than 10 feet unless on account of 
relevant byelaws and regulations and 
other statutory provisions it becomes 
necessary to have a wider passage to 
enable the said directions fo be imple- 
‘mented. In the circumstances, there 
will be no order as to costs. 

Petition partly allowed. 
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Vishwanath Gupta, Appellant v. Smt 
Parbati Devi and others, Respondents. 

Second Appeal No. 2575 of 1974, D/- 
22-9-1981.* 

(A) Civil P. C. (5 of 1908), Sec. 24 
w~ Transfer of suit —- Suit for joint pos- 
session filed’ in Munsif’s Court — Dis- 
trict Judge transferring the case to Civil 
Judge as Munsifs Court had not necessary 
jurisdiction — Defect in initial presen- 
. tation must be deemed to be cured as 
- District Judge is empowered to make 
‘ transfer at any stage, in view of Sec- 
tion 24,-C.P.C, (1908), (1882) ILR 4 
All 478, Disting. (Para 9) 

(B) Limitation Act (36 of 1963), Arts. 
64, 65 — Co-owners — Defendant Claim- 
ing adverse possession — Ouster should 
be pleaded and proved as a positive mat- 
ter — It could not be inferred from the 
negative animus, AIR 1969 Ker. 222, 
Rel. on. (Paras 10, 11) 


Cases Referred : Chronological Paras 

AIR 1969 Ker 222:1969 Ker LT 121 10 
(1882) ILR 4 All 478:1882 All va 
113 


Gyan - Prakash, for Appellant; B 
Prakash and K. K. PEIST for Res- 
pondents. 


Against judgment a decree of R. P. 
- Pandey ist Addl. Dist. J., Gorakhpur, 
D/- 2-8-1974, 


LY/AZ/F615/81/AAJ/SNV. n 
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JUDGMENT :— This second appeal 
has been filed by a defendant who has 
lost in both the courts below. 


2 The case with which the ' plaintiff 
respondents approached the court was 
that they were co-sharers of a Gola 
(granary) known as Gola Babu Lahi 
situate in the city of Gorakhpur. The 
defendant had only half share in that 
Gola, in spite whereof he constructed 
a tin-shed on a portion of the Gola de- 
noted by letters A B C D in the sketch 
plan at the foot of the plaint, The 
plaintiffs asked him to remove the con- 
struction but with no result. Hence, 
they had to bring the suit, 
for the recovery of joint possession over 
the portion of Gola covered by the tin- 
shed as well as for removal of tin-shed 
by- its demolition. . 

3. The defendants contested the suit 
and claimed to be the exclusive owner 
of the property over which he had con- 
structed the Gola. His case was ‘that 
the portion of the Gola over whieh he 


had made the construction fell to his: 


share in a partition between the various 


` co-sharers in the year 1950. The plain- 
tiffs, therefore, could not seek any 


decree in respect thereof. They 
also pleaded that the valuation of the 
suit had deliberately been shown to be 
less than the real value of the subject 


matter, Some other pleas were also 
taken. 
4. The learned Munsif, in whose 


Court the case was instituted, recorded a 
finding on the question as to whether 


the suit had. been , undervalued: This. 
.finding was in favour of the defendant. 


The finding was followed by the trans- 
fer of the sult for trial to the Court of 
the Civil Judge. The order of transfer 
was passed by the District Judge on ist 
June, 1967. 
with the various issues which were 
framed in the case .One of these issues, 
namely, issue 9 was whether the de- 
fendant had perfected his title by ad- 
verse possession against the 
over the disputed property? The learn- 
ed Judge dealt with the evidence led 
by the parties in the case and found 
this issue against the defendant. That 


finding was affirmed by the ORE ap- ` 


pelate Court. 
5. The first issue which had. been 


framed in the case was whether the. 


plaintiffs and the defendant were joint 


inter alia, | 


The Civil Judge has dealt . 


plaintiffs - 


Fi 


Pad 
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owners of the land in suit and. the 
second issue was whether the land m 
suit fell to the share of the defendant 


in any private partition in the year. 
195G between the c0-sharers as alleged | 


them, 
i These two issues were considered 
together by the trial Judge who con- 
cluded, on appreciation of the evidence 
on record, that there was no private 
partition and that the property in suit 
was joint property of the parties, On 
these principal findings, he decreed the 
suit in part. While a decree for reco- 
very of joint possession over the land 
in suit shown by letters, Ka, Kha Ga, 
Gha, in the Commissioner’s map (paper 
No. 92C) was passed in the case, the 
trial Judge refused the other reliefs 
prayed for by the plaintiffs by dismiss- 
ing their suit in regard to them; Feel- 
ing aggrieved, the defendants 
matter in appeal, ~ a 

T. The lower appellate Court, after 
re-appraisal of the evidence on 
record concurred with the view 
of the trial Judge about the- 
parties being joint owners of 
the property in suit. It affirmed the 
decree by dismissing the appeal, This 
is how the defendant has approached this 
Court in the present second appeal for 
redress. 

8. The principal submissions which 
were made by the learned counsel ‘for 
the appellant were that the suit had 
been instituted in a wrong Court and 
that the defect so occurring could not 
be cured by the subsequent order of 
transfer made by the District Judge of 
the case to the Civil Judge. In support 
of this submission reliance was placed 
on a Division Bench judgment of this 
‘Court in the case of Pachaoni Awasthi 
v. Ilahi Bakhsh ( (1882) ILR 4 All 478). 
That was a case which turned upon the 
provisions of C. P. C. of 1877 (Act No. X 
of 1877). The Bench was dealing with a 
case wherein the suit was instituted in the 
Court of the City Munsif. It was later 

transferred to the court of the Subordi- 
nate Judge by an order passed under 
S. 25 of the Act. The cause of action 
hed arisen within the jurisdiction of 
the Munsif in whose Court the suit was 
instituted. The Subordinate Judge 
dealt with the objection raised before 
him about the suit having been in- 
stituted in a wrong Court and directed 
the return of the plaint for its presenta- 


~ 
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took the- 
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tion to the proper Court of the Munsif | 
This order was assailed in an appeal by 
the plaintiff to the District Judge who 
held that since the suit had been trans- 
ferred to the Court. of Subordinate 
Judge, the said Judge could proceed to — 
deal with ifon merits and directed so. 
The defendant invoked the revisional 
jurisdiction of the High Court in the 
matter. The Bench allowed the appli- 
cation in revision and observed that the 
order passed by the District Judge 
under S. 25, C. P. C., could not cure 
any defect of jurisdiction in regard to 
the institution of the suit, 7 

9. Relying .upon the observation 
aforesaid, it was urged by the learned 
counsel for the appellant that. the mere 
fact that the case had been transferred 
for trial by the Civil Judge could not 
cure the defect of initial wrong presen- 
tation of the suit. This submission 
overlooks that the case which was being 
dealt with by the Division Bench was 
one in which the suit had been insti- 
tuted in the Court of a Munsif other 
than the one in whose jurisdiction the 
cause of action had arisen. Besides, the 
phraseology of S. 25, C. P. C. of the 
year 1877 was different from that of 
S. 24 of the Code of 1908. In the latter, 
the District Judge was empowered to 
make a transfer at any stage of the 
proceedings by adding those words in 
specific terms. The report of the case 
does not show any reason. on which ac- 
count, this Court felt that the defect in 
the initial presentation of the suit could 
not be cured. However, since the law 
declared by the Division Bench related 
to a provision different from the one 
which was in force at the time of the 
decision of the present case, it is \not 
necessary to pursue the matter any 
further, y 

10. The next submission of the 
learned counsel has been that even on 
the findings ‘recorded by the Courts 
below, a case of ouster was made out. 
as against the plaintiffs. They would 
not, therefore, be granted a decree for 
joint possession. Support has been 
sought from the decision of a Division 
Bench of the Kerala High Court in the 
case of  Velliyottummel Sooppi vV. 
Nadukandy Moosa (AIR 1969 Ker 222). 
A perusal of the report would make it 
clear that even in the opinion of the 
learned Judge, who delivered judgment 
in that case, ouster had to be pleaded 


- 
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and proved as a ` positive’ matter, It 
could not be inferred from the negative 
animus. The learned Judge observed, 
inter alia; as follows (at p. 226):— 


i “Ouster is certainly a positive matter; 
and the hostile animus necessary to 
constitute ouster must also be a positive 
matter. It is a matter involving action; 
it cannot be mere inaction, If the co- 
owner in possession did not give a share 
of the income to the co-owner out of 
possession merely because the latter did 
not ask for it, then, such animus may 
be only a negative animus. On the 
other hand, if the evidence shows that 
even if the co-owner out of possession 
demanded his share the co-owner in 
possession, would not have given him a 
share, then the animus is positive, in 
the sense that it is indicative of an 
animus to exclude. For entertaining a 
hostile animus to oust the real owner, 
the person in possession need not know 
who the real owner is. If he has the 
animus to hold the property as his. 
against the whole world including the 
real owner, whoever he be, known or 
unknown, the animus is sufficiently 
hostile to exclude the real owner also”. 


11. On the facts found in the present 
ease, it is obvious that .the necessary 
hostile animus has not been established 
by the defendants. 


12. The two principal submissions 
made -by the learned counsel for the 
appellant fail and with them fails the 
appeal which is dismissed but without 
any orders as to costs. 


Appeal dismissed. 
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Hakim Singh, Petitioner v. District 
Judge and others, Respondents. 
¿Civil Mise, Writ Petn, No. 6927_ of 


1980, Dj- 18-8-1981. 


(A) “Constitution of India, Art. 226 — 
Limitation Act (36 of 1963), Section 5 
— Condonation of delay m filing appeal 
— Sufficiency of cause — Order of 
lower appellate Court passed after ap- 
praisal of evidence -—- Interference by 
High Court under Art. 226 not war- 


T¥/KY/E60/81/AGM/MVJ... > -. 


£ 


Hakim: Singh- v. District Judge.. * 


‘Ceiling on Land ‘Holdings 


The sufficiency of cause for: condona- 


tion of delay tinder S. 5 is normally a . 


matter which rests within the jurisdic- 
tion of the Lower Courts and the High 
Cour; in its revisional or writ jurisdic- 
tion does not interfere with such orders 
passed by the lower Court ‘on an ap- 
praisal of the evidence on record. AIR 
1964 SC 1336 Rel. on. (Para 4) 


(B) Limitation Act (36 of 1968), S. 14 
— U. P, Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S, 13-A — Ex- 
parte order D/- 6-1-1976, challenged 
under S, 13-A on 17-12- 1976 — _Applicar 
tion rejected on © 22-2-1977 — Appeal 
against order of 6-1-1976 belated —4 
Condonation of delay —- Time actually 
spent in proceeding under Section 13-A 
that is 17-12-1976 to 22-2-1977 can be 
condoned — Two years’ limitation pre- 
scribed for filing application under Sec- 
tion 13-A cannot be condoned. AIR 1974 
SC 650, Rel- on, (Para 4) 

(C) Constitution of India (1950), Arti- 
cle 226 — Laches — Unexplained delay 
in filing petition — Court can reject 
vetition in its discretion on ecound of 
laches, 


Though there is no period of limita- 
tion for filing a petition under Art. 226, 
if there is unexplained and avoidable 
delay in filing the petition, the Court 


can reject the petition in its discretion on 


ground of laches, (Para 9) 
Cases Referred : Chronological Paras 
AIR 1974 SC 650 5, 7 
AIR 1970 SC 1953 5, 8 
AIR 1964 SC 1336 : 4 
AIR 1962 SC 361: 1961 AN LJ 815 
5, 6 
ORDER :— This petition arises out of 
proceedings under U. P, Imposition of 
‘Act, The 
facts, in brief, as these :—~ 


The petitioner was Assued the notice 
under S. 10 (2) of the Act, It. seems that 
an ex parte order had -been passed on 


15-10-1975 but the same was set aside on - 


the application of the petitioner. There- 


after an order was, passed on 6-1-1976 


wherein the notice under Sec. 10 (2) of 
Act was confirmed. A true copy of the 


order dated 6-1-1976 is Annexure 2. to- ` 


the petition, In the order it is recited 
that no objections had been fled. How- 
ever, 
true .copy 
dated 31-10-1975, 


the ‘petitioner has annexed a. 
of his written statement . 
An _ application. yas F 


ALR ` 


l 
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subsequently. moved on 13-12-1976 for 
setting aside the said ex parte order 
dated 6-1-1976. A true copy of the said 
application is Annexure 3 to the peti- 
tion. The application was rejected by 
the prescribed authority by his order 
dated 22-2-1977, a true copy whereof is 
Annexure 5 to , the petition. It seems 
that apart from the said proceedings to 
get rid of the said ex parte order dated 
6-1-1976 (annexure 2) the petitioner si- 
multaneously took proceedings under 
S. 13-A by filing an application before 
the prescribed authority on 17-12-1976, 
a true copy whereof is Annexure 6 to 
the petition, The said application was 
rejected by the prescribed authority by 
his order dated 22-2-1977, a true copy 
whereof is Annexure 7 to the petition. 
Thereafter an appeal was preferred 
against the said order dated 22-2-1977, 
rejecting the application under S, 13-A. 


The appeal was dismissed by the ap- 


pellate Court by its judgment dated 
§-8-1978, a true copy of which is An- 
nexure 13 to the pétition. A certified 
copy of the said judgment has also been 
placed on the record. In the said ap- 
pellate judgment dated 5-8-1978 an 
observation was made as under:— ` 

"I do not find any force in the appeal 
though it is a different matter that the 
appellant may file an appéal against 
the order dated 6-1-1976 if it is still 
within time or he is able to get con- 
donation of delay under Section 5 of 
the Limitation Act.” 

2, Thereafter an appeal was fled 
against the aforesaid ex parte order of 
the prescribed authority dated 6-1-1976 
and the same wás accompanied with an 
application under S. 5, Limitation Act. 
An affidavit was annexed along with 
the application under S. 5 and a true 
copy of the same is Annexure 10 to the 
petition. The said application was re- 
jected by the appellate Court by its 
order dated 8-7-80 and the appeal was 
also rejected as time barred by the 
same order. A certified copy of the 
said order of the appellate Court is An- 
nexure 11 to the petition, 

3. Now the petitioner has come up 
in the instant petition and in support 
thereof, I have heard Sri. Tejpal, 
learned counsel for the petitioner. It 
may be stated here that subsequently 
during the pendency of the petition an 
` application was made in Sep, 1980 pray- 
ibg as follows7-—' 0 SE 


Hakim Singh ‘Ve 


District Judge. -..... ..: . AM. 109 


“It is, therefore, . prayed that this 
Hon’ble Court be graciously pleased. to 
quash the impugned orders dated 6-1- 
1976 and 5-7-1980 passed by respon- 
dents 1 and 2 and further quash An- 
nexure 7, orders dated 22-2-1977 and 
5-8-1978, passed by respondent 2.” 


4. So far as the said prayer is con- 
cerned, I do not propose to entertain 
the same as the prayer is highly belat- 
ed. This petition was moved in Aug. 
1980 and the orders whose quashing is 
sought were passed as far back as 6-l- 
1976, 22-2-1977 and 5-8-1978. The writ 
petition itself was directed against the 
impugned order dated 5-7-1980 whereby 
the petitioner’s application under §. 5, 
Limitation Act, was rejected and the 
appeal was also rejected on the ground 
that it was time barred. Learned coun- 
sel for: the petitioner emphasised that 
the prescribed authority and the appel- 
late court were wrong in not extending 
the benefit of S. 5, Limitation Act, to 
the petitioner, I should like to say that 
in view of the law laid down by the 
Supreme Court in Monindra Land & 
Building Corporation Ltd. v. Bhutnath 
Banerjee (AIR 1964 SC 1336) sufficiency 
or otherwise of cause under S. 5, Limi- 
tation Act, is normally a matter which 
rests in the jurisdiction of the courts 
below and this Court in its. revisional 


t 


side or in its writ jurisdiction does not] . 


interfere with such orders which have 
been passed by the courts below on an 
appraisal of the evidence on record. 


Learned counsel - contended that in 
the instant case S5. 14, Limitation Act, 
was applicable, Learned Standing Coun- 
sel on the other hand contended that in 
view of S. 42, U. P, Imposition of Ceil- 
ing on Land Holdings Act, S. 14, Limi- 
tation Act, will not be applicable to the 
facts of the instant case. Section 14 in 
terms refers to its benefit being extend- 
ed to suits. However, there is good case 
jaw which has laid down that its prin- 
ciple should be applied while consider- 
ing the question of condoning the delay 
under S, 5, Limitation Act. Therefore, 


it may be taken as settled that it was ` 


open to the authorities below to have 
applied the principle of S, 24 in case it 


was found that the requirement and the ' 


approach laid down therein was appli- 
cable, However, it is highly controver- 
sial whether it could be said that an 


application under S5. 13-A .would-;:.pro-. e 


1 


- §, 13-A was filed, ie. 


' -that 
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vide-a good basis for granting the bene- 
fit under S. 5 in respect of the belated 
filing of the appeal, I would not like to 
express any crystallised opinion on the 
said point. However, one thing is very 
clear namely that only such time could 
be excluded, even if the principle of 
S. 14 of the Act is held to be applica- 
ble, as had been actually spent in the 
proceedings which were taken under 
S. 13-A. The appellate court in the im- 
pugned order has, therefore, pointed out 
that still the period from the date of 
the ex parte order dated 6-1-1976 and 
the date when the application under 
17-12-1976 re- 
mained unexplained and theré was no 
sufficient cause for condoning the delay 
in such a situation. Learned counsel for 
the petitioner, however, contended that 
there was sufficient cause because under 
S..13-A the period of two years’ limita- 
tion is prescribed and. therefore, the 
entire period from the date when the 
ex parte order was passed ie. from 6-l- 
1976 and the date of the application un- 


._ der S. 13-A, ie. 17-12-1976 should be 


held to have been sufficiently explained. 
I cannot accept this contention, This 
contention is against the express langu- 
age which has been used in S. 14 and 
no case has been placed before me 
where it might be held that the entire 
period of ‘limitation for a misconceived 









jremedy should be held’ to be providing 


cient cause in such a situation. 


Learned counsel for the petitioner 
emphasized the’ point that an error was 
apparent on the face of the record in 
the order of the prescribed authority 


and the ends of justice require that in- `’ 


terference should be made. I do not 
propose to say anything in the matter 
because’ as I have stated above, there 
has been a complete lack of diligence 
on the part of the petitioner. He did 
not file any writ petition when his ap- 
peal under S 13-A was dismissed. 
Thereafter he moved the application for 
getting rid of the ex parte order dated 
6-1-1976, The prescribed authority held 
the cause shown namely a para- 
lytic attack was not a genuine one and 
that the application was highly belated 


' inasmuch as it had been given 11-1/2 


months after the date when the ex 
parte order was passed and did not 
show sufficient .cause.° It is not clear 
whether any appeal was filed against 
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the order dated 22-2-1977 rejecting the 
petitioner’s application for. setting aside 
the ex parte order dated 6-1-1976, 


5. Learned counsel contended that 
on merits the order dated 6-1-1976 con- 
tained an apparent error -and the same 
should have: been corrected: in view of 
the position contained’ in the Ceiling 
Law. He referred me to the definition 
of the ‘tenure~holder family’ and to the 
provisions of Ss. 5 (2) and 5 (3) (a) and 
5°(3) (b). Here in my view, as I have | 
already stated above, I do not propose 
to allow the petitioner to question the 
said order dated 6-1-1976 in this peti- 
tion as that will be highly belated. 
Learned counsel contended that the said 
order dated 6-1-1976 contained an erro- 
neous recital that no objection had been 
filed when actually the objection had 
already been filed ag admitted in the 
counter-affidavit on behalf of the State. 


‘Learned counsel contended that anne- 


xure I should be treated as such objec- 
tion. Again, I do not propose. to say 
anything in the matter because, as I 
have stated above, I am not allowing 
the petitioner to impugn the order dated 
6-1-1976 in this petition which was filed 
in the year 1980. Learned counsel plac- 
ed some case law in support of his con- 
tention ‘and I propose to notice the 
same. 

i. Ram Lal v. Rewa Coalfields (AIR 
1962 SC 361) 2. Balbir Singh v. Bogh 


’ Singh (AIR 1974 SC 650) and 3. Mata 


Din v. A. Narayan (AIR 1970 SC 1953). 

6. In Ram Lal v. Rewa Coalfields 
(AIR 1962 SC 361) (supra) the position 
was that there was one day’s delay in 
the filing of the appeal and the Judicial 
Commissioner did not extend the bene- 
fit of S, 5, Limitation Act, on the ground 
that the litigant: had been lacking in 
diligence, during the period of limita- 
tion. The Supreme Court said that 
this was not warranted while consider- 
ing the question of the applicability of 
S. 5. The litigant had only to explain 
the sufficiency of cause regarding the 
delay in filing the appeal. He need not 


‘gay what he was doing during the 


period when the limitation subsisted. 
This is clear from the following extract, 
which occurs in the said decision (at 
p. 364 of AIR 1962 SC):—  — 


“In other words, in all cases falling 
under S. 5 what the.party has to show 
is why he did not file an appeal on the 
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last day of limitation prescribed. That 
‘may inevitably mean that the party will. 
have to show sufficient cause not only 
for not filing the appeal on the last day 
but to explain the delay made there- 
after day by day. In other words, 1m 
showing: ‘sufficient cause for condoning 
‘ the delay the party may be called upon 
_ to explain for the whole-of the delay 
covered by the period between the last 
day prescribed for filing the appeal and 
the day on which the appeal is filed. 
To hold that the expression “within 
such period” means during such period 
would, in our opinion, be repugnant in 
the context. We would accordingly hold 
that the learned Judicial Commissioner 
was in error in taking the view that 
the failure of the appellant to account 
for its non-diligence during the whole 
of the period of limitation prescribed 
for the appeal necessarily disqualified it- 
from praying for the condonation of de- 
lay, even though the delay in question 
was only for one day; and that too was 
caused by the party’s illness.” . 5 


6-A. The aforesaid case is hardly ap- 
plicable to the facts of the instant peti- 
tion, 


7. In AIR 1974 SC 650 (supra) again 


emphasis was laid that a litigant will 
get the benefit of that period during 
which he had been prosecuting the ap- 
peal in the wrong court, The appellate 
court in the instant case held that even 
if the benefit of the entire period dur- 
ing which the petitioner had been pro- 
secuting the proceedings under S. 13-A 
and during the appeal against the order 
which was passed in the proceedings 
under S, 13-A was excluded, still, a 
very big period remained wnexplained. 
The application under S, 13-A was filed 
in December, 1976 whereas the ex parte 
order was passed on 6-1-1976 and the 
period of limitation for filing the appeal 
against the said order was admittedly 
30 days, oe ? 
8 In Mata Din v. A Narayan (AIR 
. 1970 SC 1953) (supra) it was. em- 
phasized that mistake of the coun- 
sel will not in every case by 
itself be sufficient cause to condone the 
delay, However, in the facts of the said 
case it was held that there was a bona 
fide error committed by the. counsel due 
to which the appeal had been filed in. 


the wrong court, I do not think this 
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case has any applicability to the present 
case, a . 
9. Lastly, it was contended by tHe 


learned counsel for the petitioner that 
there is no period of limitation for the 


‘filing of a writ petition and accordingly 


this Court should interfere with the 
orders which were. passed even anterior 
to the usual.period of 90 days. It is 
true that there is no period of limita- 
tion for filing-a petition under Art. 226 
of the Constitution but it is also well 
known | that the settled practice of this 
Court is that where the petitions are 
considered to be highly belated, this 
Court in its discretion refuses to enter- 
tain the same. In the instant case, as I 
have pointed out above, the orders 
which are sought to be questioned now, 
apart from the one which was passed 
on 5-7-1980 were. passed long ago and 
in my discretion, I do not allow the 
same to be questioned in this petition. 
-10. The petition fails and in dismiss- 
ed, but there will be no order as to 

costs, | su 
; Petition’ dismissed. 
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Rashid and others, Appellants v, Mst. 
Batulan Bibi and others, Respondents. - 
Second Appeal No. 582 of 1967, D/- 
16-11-1981." 


(A) Civil P, C. (5 of 1908), Ss. 100 and 


101 — Second appeal — Pure \quéstion 
of ,law arising from facts admitted and 
proved — Can be raised in such appeal. 

l ` (Para 8) 
. (Œ) Muslim Law — Hiba-bil-ivaz as 


‘understood in: India — Evidence and 


proof, | 

In India the term hiba-bil-ivaz is ap- 
plied only to such transfers in which 
consideration is paid as part of the same 
transaction, A . subsequent transaction 


= whereby- the donee under the earlier 


gift makes some payment or relinquish- 
ment, as the case may be, to the donor 
of that gift is not tacked to the earlier 
gift so as to bring it in the category of 
hiba-bil-ivaz, A transaction of this kind 


*Against judgment and decree of U. S. 
Gupta, Addl, Civil J.. Azamgarh, D/- 
2-12-1966. ' 
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is- considered in jurisprudence as two 
separate transactions or two different 
gifts. - (Para 9) 

Where the wife in her written state- 
ment in reply to the allegation that the 
_ gift-of property in her favour by her 
husband was a hiba-bil-ivaz made two 
statements that there was a gift of 
house by her husband and she relin- 
quished her dower debt, no conclusion 
could be drawn that the transaction was 
a hiba-bil-ivaz when the party alleging 
it to be so, did not make any effort to 
clarify the nature of the transaction by 
cross-examining the witnesses in order 
to establish that the husband gifted the 
property in. dispute in favour of wife 
in lieu of her relinquishing the dower 
debt. (Para 10) 


(C) Civil P. C, (5 of 1908), Ss, 100 and 
101 — Second: appeal— Appellate Court 
on appreciation of evidence, coming ‘to 
the conclusion that oral gift has been 
established Assessment of evidence 
by last court of facts cannot be char- 
acterised as unreasonable and perverse 
— It is not open for High Court to re- 
assess evidence and to arrive at a dif- 
ferent conclusion, (Para 11) 


Cases Referred : Chronological Paras 


AIR 1951 All 86: 1950 All LJ 917 (FB) 6 
AIR 1934 Cal 693 :- (1934) 38 Cal WN 

747 6 
AIR 1937 PC 174: 1937 All LJ 1014 6 


Mukhtar Ahmad, R, S. Dubey and 
S. A. Kazim, . for Appellants; U. K. 
Misra, for Respondents. 


JUDGMENT :— This appeal is sought 
” be supported on two grounds. In the 
first place it has been pressed upon me 
that the oral gift relied upon by defen- 
dant-respondents 1 and 2 was in effect 
a sale as it had been made in lieu of 
dower debt. It was urged that the al- 
Jeged gift being of property of a value 
of more than Rs. 100/- is required to be 
registered and could not be taken into 
consideration in view of S, 54, T. P. Act, 
and 8. 49, Registration Act. E 


_2 It is next submitted that-the find- 
ing recorded by the court of appeal with 
regard to the alleged gift is perverse as 
_it is’ not eres by, a reliable evi- 
dence. . is 


3. The tacts of thé- case lie in a-nar- . 
row ambit- One Kadir “left -behind five ` 
including the plaintiff-appellants 


gons. 


Rashid v.. Batulan, Bibi . . 


Rashid and. Majid, Hamid was the :third 
son who died issuless leaving behind a 
widow Smt, Batulan, who was implead- 
ed as defendant 1. Mukhtar and Umar 
were the remaining two sons of Kadir. | 
Out ‘of them Mukhtar has been implead- 
ed as defendant 3. Umar had | died 
earlier and his two sons Izharul and 
Hakim are defendants 4 and 5, respec- _ 
tively. The second defendant in the suit 

was Smt, Sadiqa Bibl, ‘Plaintiff-appel- 
lants allege that the house in dispute 
was ancestral property of the parties 
having been acquired by Kadir, It -was ' 
disclosed in the statement of claim ‘that 
Smt. Batulan had only 2/40 share in the 
house in dispute whereas the remaining 
38/40 share in the same belonged to 


- plaintiff-appellants and defendants “8 -to 


5, It was alleged that Smt. Batulan had 
transferred the entire house in dispute 
to Smt. Sadiqa Bibi by means of a‘sale 
deed dated Feb. 3, 1962 in spite of the 
fact that the executant of sale deed was 
only a fractional owner of the property. 
The relief sought by the plaintiffs: was 
that 38/40 share in the house in dispute 
may be separated by metes and bounda. 
and separate possession of the same 
may be awarded to them, It is evident 
from the relief as stated above that the 
plaintiffs claimed a decree for partition 
not only on their own behalf but also- 
on behalf of e a a 3 
to 5, 

4, The suit was contested by. Smt. 
Batulan and her transferee Smt,' Sadiqa 
Bibi who filed a joint written statement. 
‘According to them the house in dispute 
belonged exclusively to Hamid son of 
Kadir in which her other brothers had 
no right, title or interest during the 
lifetime of Hamid. It was further stated 
that Hamid made an oral gift of the . 
house in dispute in favour of Smt, Batu- 
lan during his Jifetime and the said gift 
was accepted by the donee who entered 


-in possession of the house, It was claim- 


ed that Smt. Batulan was the exclusive 
owner of the property and 
competent to transfer the same.. They © 
further stated that Smt, Sadiqa Bibi „ac~, 
quired title: to the whole house by..wir- 


tue of the sale deed executed in ‘her 5 n 


favoür of ‘Smt, Batulan:on Feb. 3, 1962. 
In the written statement -it .was.: also: 
disclosed that the dower debt. of: Srat; 


‘Batulan was’ to the tune ‘of Rs.’ 1;000/4:; - 


and’ she’ had relinquished thé same*;ia.- 
favour of her- husband, :Hamid, 42:7; --.. 


ATR... 


she ` WA8 ' 


1982 


5. Reversing the findings of the trial 
court the first court of appeal came to 
the conclusion that the house in dispute 
exclusively belonged to Hamid, It was 
further held that Hamid as the exclu- 
sive owner of the property made an 
oral gift of the house in favour of Smt 
Batulan. In view of these findings the 
trial court came to the conclusion that 
Smt, Sadiqa Bibi acquired good title to 
the whole of the property purchased by 
her by means of the sale deed dated 
Feb, 3, 1962. The court of appeal accord- 
ingly reversed the decree of the trial 
court and dismissed the suit of the 
plaintiff-appellants. 


6. In support of his first contention 
learned counsel relied upon a Division 
Bench case of the Calcutta High Court 
in Saburannessa v, Sobdhu Shaika, 38 
Cal WN 747: (AIR 1934 Cal 693), Maha- 
bir Prasad v, Syed Mustafa Hussain, 
AIR 1937 PC 174 and Ghulam Abbas v 
Razia Begum, AIR 1951 All 86 (FBL 


7. Now it may be stated that the law 
Is well settled that transfer of an im- 
movable property worth more than Ru- 
pees 100/- cannot be made by Muslim 
husband to his wife by way of gift in 
lieu of dower debt which also exceeds 
Rs 100/-. Such a transaction is neither 
a gift nor combination of gifts which 
may be made orally; it is a sale which 
can only be effected by means of a reg- 
istered instrument, This in fact is the 
rule laid down in the cases relied upon 
on behalf of the appellants, 


8. It, however, appears in the instant 
case that parties were not alive to the 
above proposition of law. The question 
which has now been canvassed before 
this Court does not figure in the judg- 
ments of the two courts below, The 
question urged’ on behalf of the appel- 
lants, if it had been a pure question of 
law arising from the facts admitted and 
proved, can be permitted to be raised 
even before this Court even at the stage 
of second appeal, 


9. It has to be remembered that a 
gift of property by husband in favour 
of his wife in lieu of her relinguishing 
the dower debt is a gift of the desvrip- 
tion known to Mohamadan lawyers as 
hiba-bil-iwaz, According to the original 
conception of hiba-bil-ivaz (gift for 
consideration) any gift in which the 
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consideration was paid in praesenti or 
subsequently were included within the 
definition of the term, However, in 
India the term is applied only to such 
transfers in which consideration is paid 
as part of the same transaction, A sub- 
sequent transaction whereby the doneze 
under the earlier gift makes some pay- 
ment or relinquishment, as the case 
may be to the donor of that gift is not 
tacked to the earlier gift so as to bring 
it in the category of hiba-bil-ivaz, <A 
transaction of this kind is considered in 
jurisprudence as two separate transac- 
tions or two different gifts. This is the 
sum and substance of the cases on 
which reliance has been placed on be- 
half of the appellant, The distinction 
between the earlier and the modern 
form of hiba-bil-ivaz is considered by 
the court in this country as important 
and must be borne in mind, 


10. True it is that in the written 
statement filed on behalf of Smt, Batu- 
Yan and Smt, Sadiqa Bibi two statements 
have been made, It is first disclosed that 
Hamid made a gift of the house in dis- 
pute to Smt. Batulan. The other is that 
Smt, Batulan relinquished her claim to 
the dower debt. The averments in the 
written statement cannot be construed 
to mean that relinquishment of the 
dower debt was a consideration for the 
gift made in her favour by her hus- 
band or that the two acts were part of 
the same transaction. No effort has been 
made on behalf of the appellants to! 
clarify the nature of the transaction by 
cross-examining the witnesses in order! 
to establish that, it was hiba-bil-iwaz| 
in the modern sense as applied by the 
Indian Courts. I am, therefore, unable 
to accept the submission of the learned 
counsel and find no material on record 
to come to the conclusion that Hamid 
gifted the property in dispute in favour 
of Smt. Batulan in lieu of her re- 
linquishing the dower debt. The casés 
on which reliance has been placed on 
behalf of the appellants are therefore 
clearly distinguishable and do not lend 
any assistance to the submission of the 
learned counsel, 


11. The second submission urged in 
support of this second appeal is based 
on the inconsistencies in the statements 
of the plaintiffs’ witnesses about the 
date of gift allegedly made by Hamid 
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in favour of Smt.. Batulan. The Court 
of appeal below has noticed the said 
inconsistencies and has observed that 
the said contradictions were not material 
as in its view, the witnesses ` were 
likely to err in stating about the exact 
time of the gift. Learned counsel urged 
that the inconsistencies im the statements 
of the witnesses 
should not have been ignored by the 
Court below. I have given due consi- 
deration to the submission made by the 
learned counsel but I am unable to ac- 
cept the argument advanced by him. 
The last Court of facts has assessed the 
evidence and has come to the conclu- 
sion that the oral gift relied upon by 
he contesting defendant-respondents 1 
and 2 had been established. It is not 
open for me to reassess the evidence 
and to arrive at a different conclusion. 
The assessment of evidence made by 
the last Court of facts cannot be chara- 


cterised as unreasonable and perverse. . 


12. No other point has been urged in 
support of this second appeal. In view 
of what has been stated above I find no 
force in this second appeal which is ac- 
cordingly dismissed. There shall how- 
ever, be no order as to costs, 

Appeal dismissed, 
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| S. D, AGARWABE, J. 

Anil Kumar Agarwal and others, Peti- 
tioners v. The State Transport Appellate 
Tribunal, U, P, and others, Respondents, 


Civil Misc. Writ Petns, Nos, 1126, 1148, 
1539 and 1772 to 1774 of 1977, D/- 10-11- 
1981, 

Motor Vehicles Act (4 of 1939), Ss. 48 
(1), 64 — Grant of stage carriage permits 
— Powers of State Transport Appellate 
Tribunal — Powers are co-extensive with 
those of Regional Transport Authority — 
Appellate Tribunal can grant modification 
of application for grant of permit. 

Where scheme was. framed in respect 
of a route prohibiting transport operators 
to operate on notified area or route ofr 
any portion thereof, the applications for 
grant of stage carriage permit could not 
be considered in respect of route which 
‘was part of notified route. In such a case 
State Transport Appellate Tribunal has 
power to grant modification of the ap- 
plication for grant of stage carriage per- 


mit to the effect that the permits may be 


- LY/AZ/G187/81/JIS/MVJ/HN 


Anil Kumar v, S, T. A, Tribunal, U, P, 


were material and- 


A.L R. 


granted to the applicants for non-notified 
route treating their applications for the 
non-notified route, AIR 1974 SC 1940 
Foll, (Para 14) 


Once an appeal is filed the Appellate 
Tribunal has all the powers which could 
be exercised by the Regional Transport 
Authority. The powers of the Appellate 
Tribunal are, therefore, co-extensive with 
those of the Regional: Transport Au- 
thority, (Para 12) 

Section 48 (1) does not by itself em- 
power the Regional Transport Authority 
to modify the application but from the 
wording of this sub-section it is implicit 
that the Regional Transport Authority has 
the inherent power to modify the applica- 
tion, The proviso only says that permit 
will be granted in respect of the route 
specified in the application. In case the 
application is modified then by virtue of 
the proviso the Regional Authority will 
be empowered to grant permit as men- 
tioned in the modified application. The 
proviso cannot be interpreted to mean 
that it creates a bar on the power of the 


Regional Authority to modify the applica- ` 


tion, (Para 11) 
Cases Referred: Chronological Paras 


(1975) Spl. Appeal No, 216 of 1973, .D/-~ 


3-9-1975 (All) 13 
AIR 1974 SC 1940 > 7 
L. P. Naithani, for Petitioner; Standing 
Counsel and V, N. Khare, for Respondent, 
ORDER :— These are six connected 
writ petitions arising out of the same 
order, Since common questions of fact 
and law arise in all these petitions and 
they relate to the same route, the same 
are being decided by a common judgment, 
2. The route in question is Manglaur 
Asafnagar-Jhabrera Ramnagar Deo- 


band Bargaon Nanauta-Gangoh-Lakhnauti - 


(hereinafter referred to as the route). By 
a notification dated %-5-74 the Regional 
Transport Authority, Dehradun, invited 
applications for the grant of regular stage 
carriage permits on this route. The Jength 
of the route’is about 83 kilometers, The 
Regional Transport Authority fixed the 
strength of the permits to be issued at 
22, The result was that there were nine 
vacancies and only nine permits were to 
be granted, In all 279 applications were 
made for the grant of the permit includ- 
ing the present petitioners. The Regional 
Transport Authority, Dehradun, consider- 
ed all the applications in the meeting held 
on 9th to 12th Oct., 1974. The order was 
however, finally delivered on 2-11-1974 
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granting one regular stage carriage per- 
mit to each of the respondents Nos, 3 to 
11, 


3. Twenty four applicants only filed 
appeals against the order of the Regional 
Transport Authority, All these appeals 
were disposed of by the State Transport 
Appellate Tribunal U. P. Lucknow by 
judgment dated 17th June, 1977. The 
Judgment dated 17-6-1977 has now been 
impugned in all the above mentioned 
petitions, 

4, I have heard the learned counsel 
for the parties. Learned counsel for the 
petitioners has contended that the appel- 
late tribunal has acted illegally and with 
material irregularity in the exercise of 
its jurisdiction in refusing to consider the 
applications moved by the petitioners in 
their appeals seeking modification of 
their applications and confining them to 
the non-notified route on the ground that 
the appellate tribunal had no jurisdiction 
to grant the said applications, 


5. Learned counsel for the respon- 
Gents has contended that non-notified 
route is not a recognised route and as such 
even if the appellate tribunal granted the 
modification applications, no useful pur- 
pose would be served as ultimately the 
petitioners can get no permit for the non- 
notified route. He has further urged that 
in view of the provisions of the U. P. 
Motor Vehicles Act, 1976 (U. P, Act 27 of 
1976) the permits even if they were in- 
valid which had been issued in favour of 
respondents Nos. 3 to 11 having been 
Validated by this special Act, the peti- 
tioners cannot be granted permit for non- 
notified route and as such also. the ap- 
plications moved by the petitioners for 
the grant of pernit had become infruc- 
tuous and, therefore, the petitioners were 
not entitled to uny relief from this Court, 


G. At the outset it may be stated that 
I am not going into the merits of the sub- 
ject matter raised by the learned counsel 
for the respondents as in my opinion that 
will be matter for consideration by the 
appellate tribunal when it properly exer- 
cises its appellate jurisdiction after the 
matter is remanded to it, as I am of the 
opinion that the contention raised by the 
learned counsel for the petitioner is well 
founded. 


-= 7, Admittedly Mangalaur Asaf Nag 
route is a portion of a notified route 
(Dehradun Delhi), The length of this 
portion is only 3 Kilometers, In 
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Mysore State Road Transport Cor- 
poration v, State Appellate Tribunal, 
AIR 1974 SC 1940, it has been 
finally laid down that no permit can be 
granted to a private operator even if a 
portion of the route in question is a noti- 
fied route. It is further admitted that the 
scheme framed in resspect of Dehradun, 
Delhi route prohibits transport operators 
to operate on notified area or route or 
any portion thereof, In the circumstances 
it wag not possible at all to consider the 
applications of the- petitioners for the- 
grant of permits in respect of the route 
in question as Mangalaur-Asaf Nagar por- 
tion of the route was a part of Deharadun- 
Delhi notified route, 


8, From the impugned order if is ap- 
parent that before the appellate tribunal 
the petitioners urged that the permits may 
be granted to them for the non-notified 
portion of the route treating their applica- 
tions for tha non-notified route, The ap- 
plications were also made by the peti- 
tioners before the appellate tribunal for 
modification of their applications.. The 
appellate Tribunal took -the view 
that in view of the proviso to 
S. 48 (1) of the Motor Vehicles Act, 1939 
these applications cannot be considered as 
the Appellate Tribunal had no power to 
do so. 


9. The application for the grant of 
stage carriage permits has to be made 
under S. 46 of the Act and it has to con- 
tain such particulars as are mentioned in 
the said section, Sec. 47 lays down the 
criteria which has to be considered by 
the Regional Transport Authority while 
disposing of the applications for the grant 
of stage carriage permit, Sub-clause (1) 
to S, 48 lays down that the Regional 
Transport Authority may grant a stage 
carriage permit in accordance with the 
application or with such modification as 
it deems “it, The proviso to this sub-clausa 


-lays down that no such permit shall be 


granted in respect of any route for area 
not specified in the application. S. 64 of 
the Act gives right of appeal to the 
aggrieved persons where the application 
for the grant of a permit has been refus- 
ed by the Regional Transport Authority, 


10. S. 48 (1) is quoted below subject to 
the provisions of S, 47 a Regional Trans- 
port Authority may, on an application 
made to it under S. 46, grant a stage 
carriage permit in accordance with the 
application or with such modifications as 
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it oe fit or refuse to grant such a per- 
mit. 

Provided that no such permit shall be 
granted in respect of the route or area 
not specified in the application.” 

11. From a perusal of S. 48 (1) it is clear 
that the Regional Transport Authority 
has been empowered to grant the applica- 
tion for stage carriage permit in ac- 
cordance with the prayer made in the ap- 
plication or with such modifications as 
zit deems fit. Sub-sec, (1) does not by itself 
flempower the Regional Transport Auth- 
rity to modify the application but from 
the wording of this sub-section it is im- 
licit that the Regional Transport Auth- 
rity has the inherent power to modify 
ithe -application. The proviso only says that 
it will be granted in respect of the 
jroute specified in the application. In case 
the application is modified then by virtue 
of the proviso the Regional Transport 
{Authority will be empowered to grant 
permit as mentioned in the modified ap- 
iplication. The. proviso cannot be inter- 
preted to mean that it creates a bar on 
the power of the Regional Transport 
Authority to modify the application. 


12. Section 64.does not in any manner 

trict the power of the Appellate Tri- 
bunal Once an appeal is filed the Appel- 
late Tribunal has all the powers which 
icould be exercised by the Regional Trans- 
port Authority. The powers of the State 
Transport Appellate Tribunal are, there- 
fore. co-extensive with those of the 
Regional Transsport Authority. 


13, In Special Appeal No. 216 of 1973 
decided on 3-9-1975 the Division Bench 
of this Court has taken the view that. Sec- 
tion 48 of the Act is not concerned with 
the amendment of an application for a 
permit and- that it does not bar the 
‘amendment of such an application in 
respect of the route mentioned therein. It 
has further affirmed the view taken by 
‘the learned single Judge that the appel- 
late authority has also the power to 
modify the application. 

14, In view of the above, I am of the 

pinion that the appellate tribunal had 
power to grant modification of the ap- 
plications moved by the petitioners, The 
view to the contrary taken by the appel- 
{tate Tribunal is, therefore, manifestly 
erroneous. The petitions are, therefore, 
iable to succeed. 

15. In the result the petitions are al- 
lowed; the order of the State Transport 
Authority Tribunal U, P, Lucknow dated 
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17-6-1977 so far as the petitioners are 
concerned is quashed and a mandamus is 
issued to the State Transport Appellate 
Tribunal U. P, Lucknow directing him to 
consider the applications moved by the 
petitioners for modification of their ap- 
plications for grant of a stage carriage 
permit in accordance with law and there- 
after consider the appeals on merits, It 
will be open to the respondents to raise 
such objections as are open in law at the 
time of consideration of the applications 
for modification. Parties are, however, 
directed to bear their own costs. 


Petitions allowed, 
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State of U. P. and another, Petitioners 
v. Suraj Kumar Gupta and another, Re- 
spondents. 

Civil Mise. Writ Petn. No.. 3144 of 1989, 
D/- 16-12-1981. 

Urban Land (Ceiling and Regulation) 
Act (1 of 1976), S. 4(8) — Applicability 
— Determination of surplus vacant land 
— Person holding vacant land and alse 
holding other land on which there is 


building with dwelling unit — S. 4 (9) 


would be applicable for determination of 
surplus vacant land. (1978) 4 All LR 848, 
Rel, on. (Para 3) 
Cases Referred : Chronological . Paras 
(1978) 4 All LR 848: 1978 All LJ 1229 3 

V. D. Singh and Standing ‘Counsel, for 


Petitioners; Rajendra unas for Respon- 


dents. 

ORDER :— This petition Pe out of 
the proceedings under the Urban Land 
(Ceiling and Regulation) Act, 1976, The 
facts, in brief, are these: 


The State of U, P. is the petitioner in 
this case. Respondent No. 1 Sri Suraj 
Kumar was issued the draft statement 
under S. 8 and objections were filed by 
him. They were decided by the Compe- 
tent Authority by his order dated 21-9- 
77, a true copy whereof is annexure 1 to 
the petition. Thereafter an application 
dated 20-11-78 was moved seeking a fresh 
decision from the Competent Authority. 


‘A true copy of the said application dated 


20-11-78 is annexure 2 to the petition, 


Thereafter the Competent Authority re- . 


opened the case and by his order dated 
23-2-79 held that the sald respondent No. I 
Sri Suraj Kumar had 328.62 sq. meters of 
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surplus vacant land, A true copy of tha 
order of the said authority dated 23-2-79 
is annexure 3 to the petition. Respondent 
No. 1 thereafter filed an appeal and the 
same was allowed by the appellate auth- 
ority by his judgment dated 21-12-79, a 
true copy of which is annexure 4 to the 
petition, A certified copy of the said judg- 
ment is also on record. 


2. Feeling aggrieved, the State has 
how come up in the instant petition and 
in support thereof, I have heard the 
learned Standing Counsel. In opposition, 
Sri Rajendra Kumar, learned counsel for 
the respondents has made his submissions, 
The appellate Court held that the land of 
premises No. 188, Civil Lines, Bareilly! 
measuring 418.50 Sq, meters could not be 
included while calculating the vacant 
land held by respondent No. 1 on the 
ground that the same was covered by 
structures. The learned Standing Counsel 
has contended that the appellate Court 
failed to take into consideration the provi- 
sions contained in S. 4 (9) of the Act, 
which lay down as under :— 


“4 (9) Where a person holds vacant land 
and also holds any other land on which 
there is a building with dwelling unit 
therein. the extent of such land occupied 
by the building and the land appurtenant 
thereto shall also be taken into account in 
calculating the extent of vacant land held 
by such person.” 


3. The contention seems to be correct. 
It should be seen that there is some con- 
troversy about the interpretation of the 
said provision. In the Division Bench 
pronouncement in State of U. P. v, L. J. 
Jhonson (1978-4 All LR 848) this Court 


laid down that for the applicability of the 


said provision it is necessary that there 


should be two separate properties in the 


hands of the person concerned—one pro- 
perty should be vacant land and the other 
property should be the land with a build- 
ing thereon and such building should be 
a dwelling unit. The State of U. P. has 
not accepted the correctness of the afore- 
said view of the Division Bench and has 
gone up in a Special-Leave petition to the 
Supreme Court against the said decision, 

he aforesaid Special Leave Petition has 

ot yet been decided, However, in the 
instant case it should be seen that respon- 
dent No. I has admittedly two separate 
properties one being a vacant plot and the 
other being premises No. 188, Civil Lines, 
Bareilly. In this view of the matter, there 
can be no controversy that S, 4 (9) of the 


rir ne i 


All. 117 


Act is applicable to the facts of the in-i 
stant case, The appellate Court, therefore,/ 
was wrong in allowing the appeal. The 





rightly applying S. 4 (9) to the facts of thel 
instant case, 


4. Accordingly, I allow this petition 
and quash the judgment of the appellate 
Court dated 21-12-1979. The order passed 
by the Competent Authority on 23-2-1979 
shall remain a valid and effective order, 
There will be no order as to costs, 


Petition allowed, 





AIR 1982 ALLAHABAD 117 
(LUCKNOW BENCH) 
T, S. MISRA. AND D. N. JHA, JJ, 


Maheshwar Dayal, Appellant v. Neef 
Kantheshwar Dayal and others, Respon- 
dents, 

First Appeal No, 38 of 1976, D/- 8-7- 
1981.* 

(A) Arbitration Act (10 of 1940), S. 17 
— Award purporting to create right in 
immovable property worth more than 
Rs. 100/- — Not registered under S. 17 of 
Registration Act — Award inadmissible in 
evidence — No judgment can be pronounc- 
ed in terms of that award under S. 17. (Re- 
gistration Act (1908), Ss. 17, 49). 


Where an award which purported to 
create rights in the immovable property 
worth more than Rs, 100/- in favour of ‘A’ 
and as also 'B’ by effecting partition 
thereof and by declaring the title of ‘A’, 
was not registered under S. 17 of the Re- 
gistration Act, the award would not be ad- 
missible in evidence and could not be act- 
ed upon in view of S. 49 of Registration 
Act. Since the award. required registration, 
the Court could not look into it and could 
not, therefore pronounce judgment in 
terms of that award under S. 17 of Arbitra- 
tion Act as the defect of non-registration 
of the award renders the award invalid, 
Case law discussed, (Paras 5, 6, 7) 

(B) Arbitration Act (10 of 1940), S. 17 
— Award not executed on stamped paper 
— Award cannot be registered under Sec- 
tion 17 of Registration Act after expiry of 
period mentioned in S. 23 or S. 25 — Sec- 
tion 42 (2) of Stamp Act does not extend 
period of limitation. (Registration Act 


*Against Judgment and decree of C. P, 
Singh, Civil J., Sitapur, D/- 18-3-1976. 
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_ (1908), a 17, 23, 25) — (Stamp Act (1899), 


e q a 


Where an award was not executed on 
the stamp paper, the award could not be 
registered under S, 17 of Registration Act 
when the time for presenting the award 
for registration had already run out long 
before ‘A’ had filled his applications for 
making good the deficiency of stamp. 

; = (Para 7) 


‘If the document had already been pre- 
sented within four months as provided 
under 5. 23 of Registration Act or in pur- 
suance of an order passed by the Registrar 
under S, 25 of Registration Act that docu- 
ment if unstamped or insufficiently stamp- 
ed shall be registered if it bears an en- 
dorsement of the Collector under S. 42 (1) 
of Stamp Act. If the presentation of a 
document for registration has not been 
made within four months, the delay can 
be condoned under S. 25 provided the Re- 
- gistrar is approached within next four 
months i, e. within eight months of the 
execution of the document, . What is mate- 
rial is that the Registrar should be ap- 


proached within eight months of the ex-. 


ecution of the document, He would natu- 
rally take some time and the order may 
be passed even after the expiry of eight 
months but if the Registrar condones the 
delay the document can be presented for 
registration, But if the Registrar is ap- 
proached after the expiry of the period of 
eight months of the execution of the docu- 
ment the Registrar shall have no jurisdic- 
tion to condone the delay under S. 25, even 
if the document bears an endorsement of 
the Collector under S. 42 (2), S, 42 (2) does 
not extend the period of limitation beyond 
that prescribed under S, 23 or S, 25. 
| k (Para 6) 
Cases Referred: . Chronological Paras 
ATR 1974 SC 1066 "5 
AIR 1970 SC 833 5 
ATR 1869 SC 1238 s 1969 All LJ 1006 6 
ATR 1962 SC 551 s 1962 All LJ 714 5 
ATR 1945 Cal 19 l 5 
T. S. MISRA, J. :— This appeal arises in 
the following circumstances: Sheo Dularay 
filed an application under S. 14 (2) of the 


Arbitration Act before the Court below 


alleging that he was appointed Arbitrator 
by the present appellant and the respon- 
dents Nos. 1 and 2 to effect partition of 
immovable properties situate at village 
Korar and Sair as also at Lucknow. He 
made his Award on 9-10-1973 and filed 
the same in the Court below on 6-11-1973. 
The respondents Nos, 1 and 2 filed their 
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separate objections praying that ‘the 
Award be set aside, on a variety of 
grounds stated in their objections. One 
of. the common grounds taken in the ob- 
§ections was: that the Award having not 
been made on stamp-paper of requisite 
value was inadmissible in evidence and 


cannot be acted upon and that the Award 


which was compulsorily registrable had 
not been registered under the provisions 
of the Indian Registratiton Act; hence it 
was invalid. The present appellant Mahe- 
shwar Dayal disputed this assertion. A 
number of other grounds were taken im- 
pugning the Award but they need not be 
mentioned here for the purposes of this 
appeal, A preliminary issue was framed in 
the following terms :— 


“Whether impugned award is illegal, in- 
valid and inadmissible in evidence for’ 
want of proper stamp and compulsory re- 
ete as alleged, and if so to what 
e e 37 


2. The trial Court held that the Award 
in question is vitiated for want of registra- 
tion and as it was not properly stamped 
it was liable to be impounded, The ap- 
plication for making the Award Rule of 
the Court was rejected and the objections 
filed by the present respondents Nos. 1 
and 2 were allowed, The Award was im- 
pounded with a direction to be sent to the 
Collector for necessary action. Mahesh- 
war Dayal being aggrieved has filed the 
instant appeal . 

3. Shri Hargovind Dayal Srivastava 
the learned counsel for the appellant while 
conceding that the award was not made 
on stamp paper of requisite value sub- 
mitted that it did not require registration 
because it did not create any title in 
favour of any person and that it merely 
recognized the title which already existed 
in favour of the wife of Maheshwar Dayal 
to the house situate in 
Barood Khana, Lucknow. Further, it was 
submitted that the said house was claimed 
as exclusive property of the wife of the ap- 
pellant; hence the award with respect to 
that property was seperable and should 
have been made a Rule of the Court even 
if the award required registration. It was 
also argued that for the purposes of re- 
gistration a document comes into existence 
only when it is properly stamped. Hence 
the award which was not at all stamped: 
could not be presented for registration un- 
less the requisite stamp charges and the 
penalty had been paid, and the period of 
four months for presenting tha document 
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for registration would start from the date 
the said charges and penalty had been 
paid, Sri S. D, Misra, the learned counsel 
for the respondents submitted that by 
reason of S, 17 (1) (b) of the Indian Re- 
gistration Act the award required registra- 
tion inasmuch as it had an effect of extin- 
guishing the right of the heirs of Sheo 
Narain Lal in whose name the property 
in question situate at Barood Khana, 
Lucknow, stood recorded and in declaring 
the said property as the property of Mahe- 
shwar Dayal ‘appellant. He also submitted 
that the award should have been present- 


ed for registration within four months from 


the date of its execution and it was wrong 
to say that the period of four months 
would start from the date when the stamp 
charges and penalty had been paid, 


4. We shall now proceed to examine 
the rival contentions of the parties. It 
was not in dispute that the impugned 
award dated 9-10-1973 was not made on 
stamp paper of requisite value, In fact 
it did not bear any stamp at all. The 
award was also not registered under the 
provisions of the Indian Registration Act, 
The arbitrator filed this award in the 
Court without getting it registered. When 
an objection was raised by the respondents 
Nos. 1 and 2 that the impugned award be- 
ing not stamped was inadmissible in evi- 
dence and could not be acted upon Mahe- 
shwar Dayal made an application on 7-7- 
1975 stating that he was prepared to pay 
stamp duty of his 1/3rd share amounting 
to Rs, 153.75 and praying that Neelkan- 
theshwar and Trideshwar Dayal (respon- 
dents Nos, 1 and 2) be asked to deposit 
the remaining 2/3rd share of the stamp 
duty and thereafter a certificate on the 
award that proper stamp duty had been 
paid be endorsed under the Stamp Act and 
the same be admitted in evidence. Again 
on 13-8-1975 Maheshwar Dayal filed 
an application stating that if the other op- 
posite parties would not pay the share of 
their stamp duty and penalty he was ready 
to pay the stamp duty and penalty, if any, 
of their shares also and to obtain a certi- 
ficate over the award to the effect that the 
same is properly stamped and is admis- 
sible in evidence, Shiv Dularey Srivastava 
the arbitrator also filed his affidavit in 
the Court below dated 9-1-1976 stating, 
inter alia, that after completing the hear- 
ing of the parties and after the inspection 
of the properties he sent a registered 
notice dated 19-9-1973 to the present ap- 
pellant and the respondetns Nos. 1 and 2 
separately requesting them to appear bes 


Maheshwar Dayal v. Neel Kantheshwar Dayal 


All, 119 


fore him on 23-9-1973 af his residence in 
village Bibipur, giving them an opoprtu- 
nity to state any other fact or file any 
document, if they desired, in support of 
their claims and also file their share of 
stamp duty and share of registration 
charges for the award and that in com- 
pliance of that notice Neel Kantheshwar 
Dayal and Trideshwar Dayal jointly ap- 
proached the arbitrator on 23-9-1973 re- 
iterating their earlier statements and pro- 
mising to pay their share of stamp duty on 
the next date of hearing and requested 
that the registration of the award be done 
after the same was declared and made the 
rule of the Court. Maheshwar Dayal also 
promised to send the stamp duty on the 
next date of hearing and suggested thaf 
the award be registered after the same 
was declared and made the rule of the 
Court. 30-9-1973 was fixed as the next 
Gate of hearing on which date the stamp 
duty was to be paid, However, none of the 
parties filed the stamp duty before the 
arbitrator by 30-3-1973 (30-9-19737). 
It is further alleged by the arbitra- 
tor that till 9-10-1973 he did not 
receive the stamp duty from the 
parties except that Maheshwar Dayal of- 
fered his share of stamp duty but since 
the other two defendants hed not deposit- 
ed their share of stamp duty he did not 
accept the share of the stamp duty from 
Maheshwar Dayal also (vide para 26 of the 
affidavit), The arbitrator says that it was 
in these circumstances that the award was 
made without bearing proper stamp and 
without being registered. 


5. A perusal of the award would in- 
dicate that ancestral properties in the 
Shape of house, groves and agricultural 
land were partitioned by the award. Fur- 
ther, house No, 20 Barood Khana, Luck~ 
now, was allotted to the share of Mahesh- 
war Dayal. The award nowhere states 
that the said house No. 20 Barood Khana, 
Lucknow was purchased by the wife of 
Maheshwar Dayal in the Benami name of 
the father of Maheshwar Dayal. On the 
contrary it is stated that the said house 
of Barood Khana, Lucknow, is the abso- 
lute property of Maheshwar Dayal and 
that the arbitrator came to know that it 
was purchased in the name of the father 
of Maheshwar Dayal out of the funds of 
Maheshwar Dayal, The award admittedly 
dealt with immovable properties worth 
more than Rs, 100/-, and as it purported to 
create rights in the immovable property 
in favour of the appellant as also the res~], 
pondents Nos, E and 2 by, effecting partl= 
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tion thereof and by declaring the title of 
Maheshwar Dayal in House No. 20, Barood 
Khana, Lucknow, it required registration 
under S. 17 of the Indian Registration Act 
(see Satish Kumar v, Surinder Kumar, 
1970 SC 833). The impugned award 
being unregistered was inadmissible in 
evidence and could not be acted upon, 
oi S. 49 of the Indian Registration Act 








hich says that no document required by 
5. 17 or by any provision of the Transfer 
of Property Act, to be registered shall 
affect any immovable property comprised 
therein nor shall the Court receive it as 
evidence of any transaction affecting such 
property unless it has been registered 
Since the impugned award required re- 
gistration the Court could not look into it 
and could not, therefore, pronounce judg- 
ment in accordance with it. 5. 17 of the 
Arbitration Act presupposes an award 
which can be looked into by the Court. 
The present appellant cannot successfully 
invoke S. 17 of the Arbitration Act (see 
Ratan Lal Sharma v. Purshottam Harit, 
AIR 1974 SC 1066) No doubt the filing 
of an unregistered award which requires 
registration is not prohibited under S. 49 
of the Indian Registration Act, What is 
prohibited is that it cannot be taken into 
evidence so as to affect immovable pro- 
perty falling under S. 17 of that Act. In 
Nani Bala Saha v. Ram Gopal Saha, (AIR 
1945 Cal 19), it was observed :— 

“That clause (c) means this and nothing 

more: namely, that where the court finds 
an error of law in the award itself or in 
some document actually incorporated 
thereto on which the arbitrator had based 
his award, that is to say, finds the state- 
ment of some erroneous legal proposition 
which is the basis of the award, it can 
remit the award to the arbitrator for re- 
consideration “and “want of registration 
is a defect dehors the award or the deci- 
sion of the arbitrator, and so in our judg- 
ment is not covered by clause (c) of Sec- 
tion 16 (1) Arbitration Act of 1940”, 
This statement of law was approved by 
the Supreme Court in Rikhabdass v, Bal- 
Tabhdas, (AIR 1962 SC 551). So want of 
registration is a defect dehors the deci- 
sion of the arbitrator, 

6. The defect of non-registration of the 
Award renders the award invalid and no 
judgment can be pronounced in terms of 
that award under S, 17 of the Arbitration 
Act. Faced with this situation Shri Har- 
govind Dayal Srivastava, the learned coun- 
sel for the appellant submitted that the 
appellant had moved two applications, one 
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on 7-7-1975 and the other on 13-8-1975 
expressing readiness and willingness to 
pay the entire stamp duty and penalty 
so as to make the document admissıble in 
evidence, He also submitted that the 
document should then be returned to the 
arbitrator to get it registered, In support 
of his contention the learned counsel re- 
ferred us to Ss. 35 and 42 of the Indian 
Stamp Act. The Court below did not con- 
cede to that request on the ground that as 
the award was not registered action under 
5. 35 of the Indian Stamp Act requiring 
the appellant to pay the stamp duty and 


the penalty charges be not taken. It was 


not in dispute that the award was not ex- 
ecuted on stamp paper though it should 
have been executed on stamp paper. An 
instrument is said to be “duly stamped” 
within the meaning of the Stamp Act when 
the instrument bears an adhesive or im- 
Pressed stamp of not less than the proper 


“amount and that such stamp has been af- 


fixed or used in accordance with the law 
for the time being in force in India; S. 2 
(11). Item 12 of Sch. I prescribes the stamp 
auty payable in respect of an award, Sec- 
tion 33 (1) provides, in so far as it is rel- 
evant: 

“(1) Every person having by law or con- 
sent of parties authority to receive evi- 
dence ** before whom any instrument, 
chargeable ** with duty, is produced or 
comes in the performance of his func- 
tions, shall, if it appears to him that such 
instrument is not duly stamped, impound. 
the same”, 

Section 35 of the Stamp Act provides, in 
so far as it is relevant, 

“No instrument chargeable with duty. 
shall be admitted in evidence for any pur- 


pose by any person having by law or con- 


sent of parties authority to receive evi- 
dence. or shall be acted upon, registered 
or authenticated by any such person or by. 
any public officer, unless such instrument 
is duly stamped”, i 
Section 38 deals with the impounding of 
the instruments; 

It provides: 

“(1) When the person impounding an 
instrument under S. 33 has *** authority to 
receive evidence and admits such instru- 
ment in evidence upon payment of a 
penalty ag provided by S. 35 or......... he. 
shall send to the Collector an authenticat- 
ed copy of such instrument, together with 
a certificate in writing, stating the amount 
of duty and penalty levied in respect 
thereof”, 
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By S. 39 the Collector is authorised to ad- 
judge proper penalty and to refund any 
portion of the penalty which has been paid 
in respect of the instrument, sent to him. 
S, 40 prescribes the procedure to be fol- 
lowed by the Collector in respect of an 
instrument impounded by him or sent to 
him under S. 38. If the Collector is of the 
opinion that the instrument is chargeable 
with duty and is not duly stamped, he 
shall require the payment of proper duty 
er the amount required to make up the 
same together with a penalty of five 
rupees; or, if he thinks fit, an amount not 
exceeding ten times the amount of the 
proper duty or of the deficient portion 
thereof. 

Section 42 provides: 

(1) When the duty and penalty (if 
any), leviable in respect of any instru- 
ment have been paid under S. 35, 5. 40 or 
saspe Se the person admitting such instru- 
ment in evidence or the Collector, as the 
case may be, shall certify by endorsement 
thereon that the proper duty or, as the 
case may be, the proper duty and penalty 
(stating the amount of each) have been 
levied in respect thereof. 

(2) Every instrument so endorsed shall 
thereupon be admissible in evidence and 
may be registered and acted upon and au- 
thenticated as if it had been duly stamp- 
ed, and shall be delivered on his applica- 
tion in this behalf to the person from 
whoSe possession it came into the hands of 
the officer impounding it, or as such per- 
son may direct; 

Provided that........000277s, 

The impugned award which is an “instru- 
ment” within the meaning of the Stamp 
Act was required to be stamped. Being 
unstamped, the award could not be receiv- 
ed in evidence by the Court, nor could it 
ke acted upon. But the Court was com- 
petent to impound it and to send it to the 
Collector with a certificate in writing, 
stating the amount of duty and penalty 
levied thereon. On the instrument so re- 
ceived the Collector may adjudice whe- 
ther it is duly stamped and he may re- 
quire penalty to be paid thereon, if in his 
view it has been duly stamped, If the duty 
and penalty are paid, the Collector will 
certify by endorsement on the instrument 
that the proper duty and penalty have 
been paid, Every instrument endorsed by 
the Collector under S. 42 (1) of the Stamp 
Act shall be admissible in evidence and 
may be acted upon as if it had been duly 
stamped. Thus S. 40 provides the pro- 
cedure for instruments being impounded, 
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sub-section (1) of S, 42 provides for cer- 
tifying that an instrument is duly stamped 
and sub~sec. (2) of S. 42 enacts the con- 
sequences resulting from such certifica- 
tion, i e. the instrument when certified 
by endorsement that proper duty and 
penalty have been levied in respect there- 
of, becomes capable of being admissible 
in evidence and acted upon as if it had 
been duly stamped (see Hindustan Steel 
Ltd. v. Dilip Construction Co., AIR 1969 
SC 1238). Sub-section (2) of S, 42 of the 
Indian Stamp Act thus provides that every. 
instrument so endorsed by the Collector 
under sub-section (1) of S. 42 shall there- 
upon be admissible in evidence and may 
be registered and acted upon as if it had 
been duly stamped. The learned counsel 
for the appellant submitted that the ap- 
pellant had expressed his readiness and 
willingness to pay the entire stamp duty 
and penalty with respect to the impugned 
award and so after that had been made 
the Collector would have made the neces- 
sary endorsement and thereafter the docu- 
ment should have been handed over to 
the Arbitrator for getting it registered. 
True it is that sub-section (2) of S, 42 pro- 
vides that after the endorsement under 
sub-section (1) of S. 42 had been made on 
the instrument it may be registered but 
it does not say that every instrument so 
endorsed may be “presented” for registra- 
tion. The presentation of an instrument for 
registration has got to be made within 
the period prescribed under the provisions 
of the Indian Registration Act. Sub-sec- 
tion (2) of the S, 42 of the Stamp Act pro- 
vides that the document endorsed under 
sub-section (1) of S. 42 may be registered 
which means thatifa document unstamp- 
ed or insufficiently stamped had already 
been presented: for registration before the 
Sub-Registrar and he had impounded the 
same and sent to the Collector for neces- 
sary action. and the Collector makes an 
endorsement on such document that pro- 
per duty and penalty have been levied in 
respect thereof the document would be re- 
turned to the Sub-Registrar for registra- 
tion and the Registrar shall then register 
it. But if the instrument was never pre- 
sented before the Sub-Registrar within 
the period of limitation prescribed for it, 
it cannot in our view be presented for that 
purpose after the expiry of the period of 
limitation, even when it bears the endor- 
sement under Section 42 (1) of the Indian 
Stamp Act. 5, 23 of the Indian Registration 
Act provides that subject to the provi- 


sions contained in Ss, 24, 25 and 26, no 
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document other than a will shall be ac- 
cepted for registration unless presented 
for that purpose to the proper officer with- 
in four months from the date of its ex- 
ecution, So, the document has got to be 
‘presented’ for registration within four 
months from the date of its- execution, 


Sec, 24 deals with documents executed by. 


several persons at different times. S. 25 of 
the Indian Registration Act provides that 
if, owing to urgent necessity or unavoid- 
able accident, any document executed in 
India is not presented for registration till 
after the expiration -of the time prescribed 
in that behalf, the Registrar, in caseg 
where the delay in presentation does not 
exceed four months, may direct that, on 
payment of a fine not exceeding ten times 
the amount of the proper registration fee, 
such document shall be accepted for re- 
gistration, A combined reading of Ss. 23 
and 25 of the Indian Registration Act 
makes it quite manifest that the document 
has got to be presented for registration 
within four months of its execution. Even 
where delay in presentation is unavoid- 
able and the document is not presented 
within four months for registration before 
the Sub-Registrar the delay can be con- 
doned by the Registrar provided the delay 
in presentation does not exceed four 
months, But if the delay in presentation 
exceeds four months the Registrar shall 


have no jurisdiction to condone the delay - 


under S. 25 of the Act, There is no other 
provision in the Indian Registration Act 
which expowers the Sub-Registrar or the 
Registrar to accept a document for regis- 
tration after the expiry of the period of 
limitation mentioned in S. 23 or S. 25 of 
















tion 23 or S. 25 of the Indian Registration 
Act, It merely says that on the endorse- 
ment made under sub-section (1) of S. 42 
the document may be registered. So, if the 
document had already been presented 
within four months as provided under 
S, 23 or in pursuance of an order passed 
by the Registrar under S. 25 of the Act 
at document if unstamped or insuffi- 
ciently stamped shall be registered, if if 
bears an endorsement of the Collector 
under sub-sec, (1) of S. 42 of the Act 
If the presentation of a document for re- 

tion has not been made within four 
months the delay can be condoned under 
8. 25 provided the Registrar is approach- 
within next four months i, e within 


t months of the execution of the docu< 
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ment, What is material is that the Re- 
gistrar should be approached within eigh 
months of the execution of the document, 
He would naturally take some time and 
the order may be passed even after the 
expiry of eight months, but if the Re- 
gistrar condones the delay the document 
can be presented for registration, But if 
the Registrar is approached after the ex- 
piry of the period of eight months of the 
execution of the document the Registrar 
shall have no jurisdiction to condone the 
delay under S. 25 of the Act, even if the 
document bears an endorsement of the - 
Fean under sub-sec. (1) of S. 42 of the 
ct, : 
q. In the case in hand the award was 
made on 9-10-1973. The arbitrator was 
aware that the award should be executed 
cn stamp paper and should be registered, 
as would appear from his  averments 
made in his affidavit dated 9-1-1976 to the 
effect that he had asked the present ap- 
pellant and the respondents Nos. 1 and 
2 to pay the stamp charges and also the 
registration charges. The parties- were 
also thus made aware that the award was 
required to be executed on a stamp paper 
and was also to be registered, Neither the 
appellant nor the respondents paid’ the 
stamp charges and registration charges to 
the arbitrator, The award was, therefore, 
not executed on any stamp paper and was 
also not got registered and the Arbitrator 
made the award and filed the same with- 
out getting it registered. The submission 
that the award should now be returned to 
the arbitrator for getting it registered does 
not, in the circumstances of the case, have 
any force. That apart, the entire stamp 
charges and requisite penalty had not been 
deposited in the Court below and there 
was no endorsement under sub-sec. (1) of 
S. 42 of the Act. Moreover, the time for 
presenting the award for registration had 
already run out long before the appellant 
had filed his aforesaid applications dated 
7-7-1975 and -13-8-1975 for making good 
the deficiency in stamp and certainly long 
before 9-1-1976 when the Arbitrator filed 
his affidavit, Proviso (a) of S. 35 of the 
Indian Stamp Act stipulates that any in- 
strument not being an instrument charge- 
able withaduty not exceeding ten naya 
paise only, or a bill of exchange or pro- 
missory note, shall, subject to all jus® 
exceptions, be admitted in evidenca on 
payment of the duty with which the sama 
is chargeable, or, in the case of an instru- 
ment insufficiently stamped, of tha amoun 
required to make up such duty, fogether 
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with a penalty of five rupees, or when 
ten times the amount of the proper duty 
or deficient portion thereof exceeds five 
rupees, of a sum equal to ten times such 
duty or portion. So, a document may be 
admitted in evidence “subject to all just 
exception”; one of the exceptions being 
that the document is of the exceptions be- 
ing that the document is inadmissible 
under any other provision of law e, g., 

dian Registration Act or Indian Evidence 
Act. S, 49 of the Indian Registration Act 
clearly provides thatno document which 
is required to be registered under S. 17 
shall be received as evidence of any trans- 
action unless it has been registered, The 
Court below has declined to admit the 
document in evidence on this ground as 
well and we see no illegality in the same. 
The impugned award could not be remit- 
ted to the Arbitrator under S. 16 (1) (c) 
of the Arbitration Act or under S. 151, 
C, P, C, for re-writing it on stamp paper 
or for getting it registered. Thus viewed 
from any angle the Court below was jus- 
ed in not pronouncing the judgment 
according to the Award under S. 17 of the 
Arbitration Act. The preliminary objec- 
tion was correctly decided by the Court 
below and we see no reason to interfere 
with the same, 

8. In the result, the appeal fails and is 
dismissed, However, in the circumstances 
of the case, we make no order as to costs, 


Appeal dismissed, 











AIR 1982 ALLAHABAD 123 
YASHODA NANDAN AND S. J, 
- HYDER, JJ. 
Narendra Nath Misra and others, Peti- 
fioners v, High School and Intermediate 
Education Board, Allahabad and another, 
Respondents. 
. Civil Misc. Writ Petn, No, 6692 of 1981, 
D/- 20-11-1981, 


(A) Constitution of India, Art, 226 — 
Proceedings for using unfair means at 
examination — Proceedings are of quasi- 
judicial nature — Principles of natural 
justice must be observed. (Para 14) 


(B) Constitution of India, Art, 226 — 
Use of unfair meang at examination =~ 
Examination Committee suggesting that 
bare answer to question without calcula- 
tions, given by petitioner student not pos- 
sible — High Court in writ jurisdiction, 
cannot interfere with suggestion only be- 
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cause different view is possible, 1981 All 
LJ 565 held not good law in view of AIR 
1979 All 209 (FB). 


In the instant case in proof of use of 
unfair means by the petitioner the exam~ 
ination Committee put forward its finding 
that the answer to one of the questions 
had been arrived at by the petitioners 
without doing any calculation and that the 
other questions mentioned in the charge- 
Sheet contained mistakes which were com- 
mon to the petitioner and some other 
students, 


Held that, in exercise of writ Jurisdic~ 
tion the High Court could not interfere 
with the suggestion by the Examination 
Committee merely because a different 
view was possible, viz, answer to the 
question could have been arrived at by 
working out calculations by mental pro- 
cess and mistakes in the other questions 
were accidental, The Examination Com- 
mittee consisted of experts and it has 
given a categorical opinion that the bare 
answer given to one of the questions. in- 
volving calculation,. could not have been 
answered by a High School student with- 
out doing calculations, 1981 All LJ 565 
held not good law in view of AIR 1979 
All 209 (FB), (Paras 14 to 17) 

(C) Constitution of India, Art. 226 — 
Use of unfair means at examination =- 
Enquiry proceedings — Presence or exam- 
ination of Superintendent Examinations 
and of invigilators at the time of enquiry 
=- Not material — No prejudice can be 
said to have been caused to the petitioner. 

(Para 21) 
Cases Referred: Chronological Paras 
1981 All LJ 565 ; (1981) 7 AU LR 511 16 
AIR 1979 All 209 ; 1979 All LJ 676 (FB) 


12, 13, 17 
AIR 1973 All 1: 1972 All LJ 515 (FB) 12 
1971 All LJ 1391 12 


AIR 1966 SC 875 s 1963 All LJ 676 11 
AIR 1962 SC 1110 a 1962 All LJ 776 9, i: 
AIR 1953 Cal 212 

AIR 1952 Cal 594 9 

R. K. Dwivedi, for Petitioners, 

S. J. HYDER, J.:— This writ petition 
has been filed by four examinees who 
appeared at the High School Examination 
held in the year 1980 from the Interme- 
diate College, Shukulpur in the district 
of Allahabad. Their result was initially 
withheld by the Board of High School and 
Intermediate Education and subsequently 
by an Order dated January 31, 1981 the 
Board cancelled their examination on the 
ground that they had used unfair meang 
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while answering the first paper in the dis- 
cipline of physics, 

2. The writ petition, in the first in- 
stance, was argued before us on behalf of 
the petitioners on Oct., 13, 1981. The peti- 
tion was again taken up as a part heard 
case on Oct. 14, 1981 and on the second 
date of hearing two supplementary affi- 
davits were filed on behalf of the peti- 
tioners'in support of their writ petition. 

3. In the writ petition the order passed 
by the Board of High School and Interme- 
diate Education referred to above was im- 
pugned only on the ground that it was 
based on no evidence. By means of the 
supplementary affidavits certain other 
grounds were taken to challenge the vali- 
dity of the order dated January 31, 1981. 
In this judgment we shall deal with all 
the grounds taken by the petitioner from 
time to time, 

4. The charge against the petitioners 
was that they had answered question No. 4 
Kha and 4 ga, 6 dha, 6 ka, and 8 ga in iden- 
tical manner along with three other 
students who appeared: at the same centre. 
It was clarified that the answers to some 
of the questions contained identical mis- 
takes. The answer to another question was 
arrived at without doing any calculation 
which was beyond the capacity of any 
student appearing at the High School 
Examination. 

5. A written charge-sheet was served 
on all the petitioners and they were re- 
quired to appear before a Spot Enquiry 
Committee. The committee met at the pre- 
mises of Shukulpur Intermediate College 
on September 29, 1980. It asked the peti- 
tioners to explain the charges framed 
against them. All the petitioners gave al- 
most identical answers and denied having 
used unfair means at’ the examination. 
Petitioner 1 further stated that he was 
feeling confused. He did not, however, 
ask for the adjournment of the enquiry. 
6 The Spot Enquiry Committee gave 
a finding which was adverse to the peti- 
tioners. The said findings were accepted 
by the Board of High School and Interme- 
diate Education which passed the im- 
pugned order accordingly, For the sake of 
facility we asked the Standing Counsel to 
produce the answer books and connected 
papers relating to the enquiry for our 


perusal at the time of the admission of the. 


writ petition. In compliance with our 


order the Standing Counsel produced the 


charge-sheetg framed against the peti- 
tioner and the proceedings of thea Spot 


A. L R. 


Enquiry Committee as well as answer 
books of the petitioners and other con- 
nected papers. 


7. Since we have heard the learned 
counsel for the petitioners at length we 
propose to decide this writ petition . on 
merits, 

8. Learned counsel first submitted that 
the impugned decision is not based on any 
evidence. He contended that punishment. 
of cancelling the examination of the. 
students for using unfair means entails ` 
serious consequences for the students con- 
cerned and this Court has jurisdiction 
under Art, 226 of the Constitution to quash 
the impugned order on this ground. He. 
referred us to a large number of decisions: 
in support of his contention. 


9. In AIR 1962 SC 1110 Board of 
High. School and Intermediate Education 
v. Ghanshyam Das Gupta. Wanchoo J, 
speaking for the Court observed Gt 
p. 1115):— 


‘We thus see that the Committee can 
only carry out its duties under R. f (1): 
by judging the materials, placed beforeit.: 
It is true that there is no lis im the pre~. 
sent case, in the sense that there are nof 
two contesting parties before the Com- 
mittee and the matter rests between the 
Committee and the examinee; at the same 
time considering that materials will have 
to be placed before the Committee to en~- 
able it to decide whether action should- 
be taken under R. 1 (1) it seerns to us only- 
fair that the examinee against whom the .- 
Committee is proceeding should also be 
heard. The effect of the decision of the 
Committee may in an extreme case blasf 
the career of a young student for life and 
in any case will put a serious stigma on. 
the examinee concerned which may 
damage him in later life. The nature of 
misconduct which the Committee has ta 
find under R. 1 (1) in some cases is of a 
serious nature, for example, impersona- 
tion: commission of fraud, and perjury, 
and the committee’s decision in matters. 
of such seriousness may even lead in some 
cases to the prosecution of the examinee 
in Courts. Considering therefore the 
serious effects following the decision of 
the Committee and the serious nature of 
the misconduct which may be found in 
some cases under R, 1 (1), it seems to us 
that the Committee must be held to act 
judicially in circumstances as these, 
Though therefore there is nothing ex~ 
press one way or the other in the Act or 
regulations casting a duty on the Com< 
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mittee to act judicially, the manner of the 
disposal, based as it must be on material 
before it, and the serious effects of the 
decision to the conclusion that a duty is 
‘cast on the Committee to act judicially in 
this matter particularly as it has to decide 
objectively certain facts which may seri- 
ously affect the rights and careers of 
examinees, before it can take any action 
in the exercise of its power under R. 1 (1). 
We are therefore of opinion that the Com- 
mittee when it exercises its powers under 
R. 1 (1) is acting quasi judicially and the 
principles of natural justice which re- 
quire that the other party, (namely, the 
‘examinee in this case) must be heard, will 
apply to the proceedings before the Com- 
mittee, This view was taken by the Cal- 
cutta High Court in Dipa Pal v, University 
of Calcutta, AIR 1952 Cal 594 and B. C. 
Das Gupta v. Bijoyranjan Rakshit, AIR 
1853 Cal 212 in similar circumstances and 
is in our opinion correct.” 


10. In the case of Ghanshyam Das 
(AIR 1962 SC 1110) (supra) the result of 
the petitioners in that case had been can- 
celled for using unfair means without giv- 
ing any opportunity of showing cause 
against the action proposed to be taken 
against them. It was in this context that 
the Supreme Court arrived at the conclu- 
sion that the decision taken by the Board 
ot High School and Intermediate Educa- 
tion against the petitioner in that case was 
bad and was liable to be quashed. 


11, The question of legality of the ac- 
tion taken by the Board of High School 
and Intermediate Education against certain 
examinees on the ground of their using 
unfair means again came up for considera- 
tion before that Court in the AIR 1966 SC 
875 Board of High School and Interme- 
diate Education v. Bagleshwar Prasad, In 
that case a charge-sheet was served on the 
petitioner of that case by the Spot En- 
quiry Committee of the Board and he was 
given an opportunity to submit his ex- 
planation to the charges. The charge was 
based on the fact that in Hindi third paper 
set at the said examination the petitioner 
of that case had given written answers ta 
question No. 4 in precisely the same form 
in which the answers had been given by 
“nother candidate. In his explanation the 
petitioner of that case admitted that the 
two answers appeared to be identical but 
he denied that he had used any unfair 
means, The Spot Enquiry Committee was 
_ hot satisfied by the explanation given by 
the petitioner in that case and came to 
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the conclusion that he had used unfair 
means. The report of the Spot Enquiry 
Committee was accepted by the Board 
and action was taken by the Board in that 
case cancelling his result. In writ peti- 
tion preferred before this Court the peti- 
tioner inter alia urged that action taken 
against him was based on no evidence. 
This Court accepted the contention ad- 
vanced on behalf of the petitioner and 
quashed the order cancelling the examina- 
tion of the petitioner in that case, Feel- 
ing itself aggrieved by the judgment the 
Board went in appeal to the Supreme 
Court. The appeal was allowed Gajen- 
dragadkar, J speaking for the Court said 
(at p. 878):— 

“In dealing witn petitions of this type, 
it is necessary to bear in mind that edu- 
cational institutions like the Universities 
or appellant No. 1 set up Enquiry Com- 
mittees to deal with the problem posed 
by the adoption of unfair means by can- 
didates and normally it ig within the juris- 
diction of such domestic Tribunals to de- 
cide all relevant questions in the light of 
the evidence adduced before them. In the 
matter of the adoption of unfair means, 
direct evidence may sometimes be avail- 
able, but cases may arise where direct 
evidence is not available and the question 
will have to be considered in the light of 
probabilities and circumstantial evidence. 
This problem which educational institu- 
tions have to face from time to time is a 
serious problem and unless there is jus- 
tification to do so, Courts should be slow 
to interfere with the decision of domes- 
tic Tribunals appointed by educational 
bodies like the Universities, In dealing with 
the validity of the impugned orders passed 
by Universities under Art. 226 the High 
Court is not sitting in appeal over the de- 
cision in question; its jurisdiction is limited 
and though it is true that if the impugned 
order is not supported by any evidence at 
all, the High Court would be justified to 
quash that order. Bui the conclusion that 
the impugned order is not supported by 
any evidence must be reached after con- 
sidering the question as to whether pro- 
babilities and circumstantial evidence do 
not justify the said conclusion. Enquiries 
held by domestic Tribunals in such cases 
must, no doubt, be fair and students 
against whom charges are framed must be 
given adequate opportunities to defend 
themselves, and in holding such enquiries, 
the Tribunals must scrupulously follow 
rules of natural justice; but it would, wa 
think, not be reasonable to import into 
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these enquiries all considerations which 
govern criminal trials in ordinary Courts 
of law, In the present case, no animus is 
‘suggested and no mala fides have been 
pleaded, The enquiry has been fair and 
the respondent has had an opportunity. 
of making his defence, That being so, we 
think the High Court was not justified 
in interfering with the order passed against 
the respondent”, 


_ 12, In the case of 1972 AN LJ 5123 
(AIR 1973 All 1} Triambak Pati Tripathi 
v, Board of High School and Intermediate 


Education, the matter was considered by. 


‘a-Full Bench of this Court and it was re- 
iterated that proceedings for cancellation 
of result of student accused of unfair 
means were of a quasj judicial nature and 
were governed by the principles of natu- 
‘ral justice. It was further held that the 
only rights which an examinee accused of 
using unfair means were that he should 
be given due notice of the charge or 
charges against him on the basis of which 
action was proposed to be taken so that 
he should have an opportunity to make 
representation against the accusations 
levelled against him, It was also held that 
the Authority ‘conducting proceedings 
must not be biased and should act in good 
faith, In the case of AIR 1979 All 209 
(FB) Ghazanfar Rashid v. Secretary, 
Board of High School and Intermediate 
Education the petitioner of the case ap- 
peared at the Intermediate Examination 
keld in the year 1973 from a centre in 
the district of Banda. A complaint was 
received by the Board that the examinees 
had used unfair means on a large scale 
while answering questions for the Inter- 
mediate Examination. The Board appointed 
a Screening Committee of experts to as- 
certain the correctness of the allegation. 
The Screening Committee reported that a 
large number of students including peti- 
tioner of that case were guilty of using 
unfair means. The Board then appointed a 
Spot Enquiry Committee and served a 


charge-sheet against the petitioner- for ob- 


taining his explanation, In the charge- 
sheet it was alleged that while answering 
question No. 1 of Chemistry Second paper 
the petitioner in that case had used un- 
` fair means and in support of the charge 
it was alleged that the petitioner had ar- 
‘rived at the correct answers without going 
‘through the requisite working either in 
rough or in the answer itself which ‘was 
not possible. According to the charge- 
“sheet the conclusion was irresistible that 


‘ALR 
Ghazanfar Rashid had answered the ques- 
tions with the help of some outside agency, 
The petitioner in that case denied the 
charges and stated that the arithmetical 
steps involved in the question were so 
simple that the processes involved in ar- 
riving at the answers were carried out in 
his mind, He denied that he had obtained 
any extraneous help, directly or indirectly, 
through any source, The spot Enquiry 
Committee found the explanation given 
by the petitioner to be unsustainable and 
recommended disciplinary action against 
the petitioner of that case The Board 
accordingly passed an order cancelling 
petitioner’s result for the Intermediate 
Examination for the year 1973, the writ 
petition was filed challenging the legality 
of the order passed against him and it was 
urged on his behalf that the decision of the 
Board was based on suspicion and there 
was no evidence to sustain the charge. Re- 
liance was placed on his behalf on the casa 
of Prabhat Kumar v, Board of High 
School and Intermediate Examination 1971 
All LJ 1391. The Bench before which. tha 
writ petition came up for hearing felt 
some doubt about the correctness of . the 
decision in the case of Prabhat Kumar 
(supra) and referred the case for decision 
to a Full Bench, The Full Bench after a 
review of a large number of decisions laid 
down the law in the following words (a 
p. 212 of AIR 1979 All) :— 
“If the examinations committee relying 
on the report of the Screening Committee 
as well as on the answers of examinee 


-bona fide arrives at the conclusion that the 


examinee used unfair means in answering 
questions it is not open to the High Court 
to interfere with that decision merely be- 
cause the High Court may take a different 
view on reassessment of those circum- 
stances, It is the function of the appellate 
Court to take a different view of the evi- 
dence and not the function of a -supér- 
visory Court to interfere with the order 
on the ground of a different possible view. 
While it is open to the High Court to in- 
terfere with the order of a quasi judicial 
authority if it is not supported by any 
evidence or if the order is passed in 
contravention of the statutory provisions 
of law or in violation of the principles 
of natural justice, but the Court has 
no jurisdiction to interfere with the order 
merely on the ground that the evi- 


dence available on record is insufficient 


or inadequate or on. the ground that 
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a different view could possibly be taken 
on the evidence available on the record” 
(emphasis supplied by us), 


13. The passage extracted from the de- 
cision of the Full Bench in Ghazanfar 
Rashid’s case (AIR 1979 All 209) has been 
further elaborated in the judgment of 
that case in the following words :— 


“If the examination committee relying 
on the probabilities and circumstantial 
evidence and intrinsic evidence available 
in the answer book of the examinee comes 
to the conclusion that unfair means was 
used it is outside the jurisdiction of the 
High Court to reappraise and reassess the 
evidentiary value of those circumstances 
to take a different view”. 


14. From the above discussion the con- 
clusions hereinafter stated are inescapable 
and admit of no doubt, The proceedings 
undertaken by a examining body against 
a student on the ground that he was 
guilty of using unfair means at the exam- 
ination are of a quasi judicial nature and 
as such are governed by the principles of 

atural justice. All that is required by 

he rules of natural justice is that no man 
should be judged without hearing and that 
every Judge must be free from bias. The 
right to be heard necessarily implies that 
la person against whom action is proposed 
to be taken must be appriased of the facts 
on the basis of which action is proposed 
to be taken against him and he must be 
given an opportunity to put forward his 
lown version, The High Court may inter- 
fere with the decision taken by an exam- 
ining body if it is based on no evidence. 
If some evidence is available to sustain 
the action taken against an erring student 
by an examining body the High Court will 
not interfere with the decision taken by 
it, even if it is of the view that a different 
conclusion was possible from the facts 
found by the examining body. In other 
words the jurisdiction of the High Court 
under Art, 226 is only of a supervisory 
nature and it does not act as an appellate 
authority while exercising its extraordi- 
nary powers under Art. 226 of the Con- 
stitution. 

15. In the instant case the examination 
committee has taken the view that answer 
to one of the questions had been arrived 
at by the petitioners without doing any 
calculation and that the other questions 
mentioned in the charge-sheet contained 
mistake which were common to the peti- 
fioner and some other students. We have 
examined the relevant. answer books and 


We find that there is evidence to sustain| 
the findings recorded by the examination 
committee of the Board, 


16. Learned counsel, however, con- 
tended that the answer to the question 
which contained no calculation could have 
been arrived at by working out the cal- 
culations by a mental process, He further 
submitted that the mistakes in other ques-! 
tions were only accidental and did not 
necessarily lead to the conclusion that 
common source was used by the petitioner 
and other students concerned while ans- 
wering the questions. In support of his 
submissions he has relied on a Division 
Bench case of this Court in the case of 
(1981) 7 All LR 511: (1981 All LJ 565) 
Anand Kumar Agarwal v. Registrar, Agra 
University, Agra, 


17. We do not feel impressed by the 
submission made by the learned counsel. 
The examination committee consisted of 
experts and it has given a categorical 
opinion that the bare answer given to one 


of the questions involving calculation. 
could not have been answered by a High 
School student without doing calculations. 
We are further satisfied upon an examina- 
tion of the answer books that the answers 
to other questions referred to in the 
charge-sheet did not (sic) contain common 
mistakes as held by the Board, In fact the 
submission of the learned counsel outlined 
above is in the teeth of the Full Bench 
in the case of Ghazanfar Rashid (AIR 1979 
All 209) (supra). The facts of that case and 
the instant case are identical, It cannot be 
held that the decision of the Board 
made against the petitioners was not based 
on any evidence. It is not possible for us 
to take a different view of the evidence on 
which the examination committee of the 
Board has acted, No doubt the Division 
Bench case of this Court reported in (1981) 
7 ALR 511 lends some colour to the sub- 
mission made bythe learned counsel, In 
our opinion the said case in so far asit runs 
counter to the decision rendered by the 
Full Bench in Ghazanfar Rashid’s case 
(supra) does not lay down good law. 





18. We have already stated that the 
petition was argued before us. on 13th 
October 1981 and again on October 14, 
1981. On the last data of hearing two sup~ 
plementary affidavits were filed on behalf 
of the petitioners in which additional 
grounds were urged against the validity 
of the order of the Board dated January 
31, 1981. As will appear from what is stat- 


XN 
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ed later in this Judgment all the grounds 
urged by means of the supplementary atf- 
fidavits raise mixed questions of fact and 
law, We are unable to judge why the facts 
stated in the supplementary affidavits 
were not raised in the writ petition when 
it was. originally filed. The facts stated 
in the supplementary affidavits must have 
been known tothe petitioners when they 
filed the writ petition. They have offered 
no explanation in the supplementary 
affidavits astowhy these facts were not 
disclosed earlier. In this connection it 
would also -be relevant to state that on Oct. 
13, 1981 the Standing Counsel] produced 
before us four charge-sheets, one relating 
to each of the petitioners, for our perusal 
and the answers given to the said charg- 
ges. We have also stated -earlier that all 
the petitioners gave almost identical 
answers to the charges framed against 
them. Only petitioner-No. 1 had also stated 
that he was feeling confused. After per- 
using all the answers given by the peti- 
tioners, all of which were written on a 
single sheet of paper we returned the 
same to the Bench Secretary for being 
returned to the Standing Counsel.: When 
the case was taken up once again for fur- 
ther hearing -on the next date of the docu- 
ment containing the charge-sheet and 
answers given by petitioner No. 1 was 
missing; and this information was con- 
veyed to us by the Standing Counsel. We 


are unable to say as to what happened - 


to the charge-sheet and the answer given 
by petitioner No. 1 after the same had 
been returned by us. 

19. Be that as it may the very fact 
that the petitioners have given out addi- 
tional facts in the supplementary affida- 
vits, which could’ have been stated by them 
in the writ petition, makes the correct- 
ness of the averments made in the supple- 


‘mentary affidavits suspect and difficult to 


‘be relied upon. Anyhow ‘we-will examine 
additional contentions raised on behalf of 
the petitioners, 

20. One of the questions urged on the 
basis of one of the supplementary aff- 
davits is that petitioner No. 1 had always 
been a meritorious student on account of 
which the Examiner-and the memebrs of 
the Spot Enquiry Committee were biased 
against him, In the supplementary affi- 
davit.thenames of the Examiner orof the 
members of the Spot Enquiry Committee 
have not ‘been disclosed. In 
our opinion if is puerile to urge that 
the Examiner or members of the Spot 
Enquiry Committee would be biased 


answer books. The presence of the Super- 


A.L R. 


against petitioner No. 1 only because he 
was a meritorious student, We invited the 
attention of the learned counsel for the 
petitioners about the omission of the 
names of the Examiner and the members 
of the Spot Enquiry Committee from the 
supplementary affidavits and even asked 
him to disclose their names. He pleaded 
his inability to do so. In view of these 
facts the argument founded on the princi- 
ple of bias is only to be stated in order 
to be rejected, 


21. It has next been stated in the su 
plementary affidavit, and was pressed up- 
on us, that the Superintendent of the 
Examinations at the Shukulpur Inter- 
mediate College was not present.at the 
time of the enquiry, It is also stated tha 
the Invigilators who conducted the invigi 
lation in the examination were not ex- 
amined by the Spot Enquiry Committee. 
This submission is again without su 
stance and cannot be accepted. The case 
against the petitioners was based on th 
report of the Examiner and was support~ 
ed by intrinsic evidence furnished by the 














intendent Examinations and of the Invigi 
lators at the time of the enquiry was no 
material and no prejudice can be said to 
have been caused to the petitioners 
account of the absence of the Superinten- 
dent of Examinations and of the Invigi 
lators at the time of the enquiry. 


22. It is yet next urged on the basis of 


‘the supplementary affidavits that the 


answer books of the petitioners were not 
shown to them at the time of the enquiry. 
The facts on which this argument is 
based is belied by the charge-sheet and 
the answers given-by the petitloners in 


their replies to the same The 
petitioners as already stated, have 
categorically stated in their rep- 


lies that answer to one of the ques- 
tions was given by them on the basis of 
working out the different steps involv- 
ed in their mind. They have also admit- 
ted that the answers given by them to 


‘the other set of questions contained com- 


mon mistakes but pleaded that they were 


‘only accidental. Answers furnished by the 


petitioner thus indicate that the answer 


‘books pertaining to each of the: petitioner 


and other students who had given simi- 
lar answers were with the Spot Enquiry 
Committee at the time of enquiry, 

23. On behalf of the petitioner I it has 
also been urged that as he was feeling 
confused the hearing should have been 
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postponed to another date. by the Spot 
Enquiry Committee.“ We do not feel im- 
pressed by the argument. It was for peti- 
tioner 1 to have’ requested the Spot En- 
quiry Committee to postpone the enquiry 
to another date. He did not make any 
such request, The Spot Enquiry Com- 
mittee was‘under no obligation to act in 
the matter suo motu. It was only natural 
for the petitioner to fell nervous when 
faced with serious charges of using un- 
fair means at the examination. 

24, It has finally been contended that 
the petitioners were forced to write the 
different answers to the charges by the 
Spot Enquiry Committee, The averments 
made in the supplementary affidavits to 
this effect are wholly unbelievabie, If 
there had been any truth in this state- 
ment the petitioners wouid not have with- 
held this fact from the writ petition. 
There was no other material on record 
to sustain the ipse dixit of the petitioners 
on this point. 

25. The result is that this writ petition 
fails and is hereby dismissed. There shall, 
however. be no order as to costs, 

Petition dismissed, 


„t 


AIR 1982 ALLAHABAD 129$ 
DEOKI NANDAN, J. 
Sushil Kumar Sen, Appellant v. Ram 
Chandra Sharma (deceased by L. Rs.), 
Respondent. 


Second Appeal No. 
18-11-1981.* 

(A) Hindu Law — Partition — Infer- 
ence of, cannot be drawn from transfer 


3139 of 1968, D/- 


by coparcener of his unpartitioned snare: 


in joint family property. 

An undivided coparcener cannot merely 
by declaration and definition of his share 
in a deed of transfer executed by him, 
validly make a transfer of a share to 
which he would have been entitled if he 
had effected a partition before making the 
transfer, The unequivocal intention to 
separate has to be communicated to the 
other coparceners in order to. effect a 
partition by severance of status. A sever- 
ance of status is not 
transferring a certain specific .share in 
joint. family property. (Case law discuss- 
ed). (Para 11) 


Aan decree of Mahabir Singh, Ist. 
Addl. Dist., J. Allahabad, D/- 9-7-1968. 
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Ram Chandra . 


brought about by - 


we gh k 


All. 129 
(B) Civit P. C; (5 of 1908); Ss. 100 and 


101° — Finding of appellate Court’ not 
based on any evidence — It is illegal and 


can be set aside in second appeal. 
(Para 11) 

(C) Transfer of Property Act (4 of 
1882), Ss. 92 and 95 — Redemption of en- 
tire mortgage by one of mortgagees 
Co-mortgagor’s suit for partition of their 
share against former — Equities of par- 
ties can be adjusted in it — Latter need 
not be relegated to a fresh suit for re- 
demption., 

Where a co-mortgagor or a part owner 
only redeems the whole mortgage, and is 
thereupon subrogated to the rights of the 
mortgagee under 8S, 92, his co-mortgagor 
or the mortgagors who had not joined in 
the redemption, could redeem him only to 
the extent of his/their share in the pro- 


- perty. That necessarily involves a parti- 


tion of the mortgaged property and in the 
case of mortgage with possession, or 
usufructuary mortgage, the process would 
be identical with the proceedings taken in 
a suit for partition after the preliminary 
decree. A suit for redemption would in 
substance be a suit for partition and 
separate possession over their share after 
faking an account and determining the 
amount payable or not payable by the 
co-mortgagors to the mortgagor who had 
redeemed the mortgage as the share of 
co-mortgagors in the amount paid and ex- 
penses incurred on the redemption of the 
property by the mortgagor redeeming the 
mortgage. There is nothing in law to bar 
that being done in the proceedings to be 
taken thereafter in the suit for partition. 
No doubt the matter has to be decided in 
accordance with law as enacted under 
Ss. 92 and 95 and not on any equitable 
principles dehors the said provisions, But 
S. 92 or S. 95 do not provide that the 
rights of a co-mortgagor of possession 
over his share of the mortgaged property 
could be enforced against his co-mortga- 
gor who had redeemed the same and had 
been subrogated to the rights of the 
mortgagee, only by a suit for redemption 
and not by private treaty or by adjudica- 
tion of the respective rights of the par- 
ties in a suit for partition of the mortgag- 
ed property between the co-mortgagors. 
A suit for “redemption” by the co-mort- 
gagors against the mortgagor redeeming 
the mortgagee, would in a sense be a suit 
for partition and. separate possession over 
their share in the properties mortgaged 
on A and P oi, the 
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amount found due and payable by them 
to the mortgagor redeeming the mortgage 
as their share of the mortgage money 
and the expenses properly incurred on the 
redemption of the mortgage. AIR 1955 


Pepsu 145 and AIR 1937 All 588, Rel. on. 
l (Paras 20, 21) 
Cases Referred : Chronological Paras 
AIR 1968 SC 1018 11 
AIR 1965 SC 825 l 11 
AIR 1964 SC 136 “4d. 
AIR 1958 Madh Pra 304 11 
AIR 1955 Pepsu 145 20 
AIR 1952 SC 47 20 
AIR 1937 All 588 : 1937 All LJ 659 (FB) 
= 20,21 
AIR 1937 Nag 372 (FB) 20 
(1909) 6 All LJ 762 : (1909): ILR 31 All 
507. 10 


Rajeshwari Pd, v. D. Pd, Khare 
Dhananjai Pd. and ` Mohanji Varma, for 
Appellant; Kuldeep Assist, and Jagidish 
Swarup, for Respondent. 

JUDGMENT :-— This is a plaintiffs 
second appeal in a-suit for cancellation of 
a-Danparta dated 22nd June, 1945 execut- 
ed by the second defendant Hirendra 
Nath Sen in favour of the first defendant 
Ram Chandra Sharma in respect of the 
plaintiffs’ 1/3rd share of the two. houses 
‘specified at the foot of the: plaint and 
situated at Mohalla Alinagar of the 
City of Gorakhpur and for partition of 
‘the plaintiffs’ 1/3rd share therein and 
separate possession over the same. 

2. The plaintiffs Sushil Kumar Sen and 


Arun Kumar Sen and the third defendant . 


Hirendra Nath Sen ‘are the sons of Baidya 
Nath Sen. The third defendant Shambhoo 
Nath Sen and Baidya Nath Sen were 
brothers being the sons of Kanti Chandra 
sen. The family was governed by the 
Dayabhaga School of Hindu Law. Kanti 
Chandra Sen was a reputed physician of 
Gorakhpur .and' was the owner in posses- 
sion of the two houses in suit. He died 
in the year 1918, Shambhoo Nath Sen and 
Baidya Nath Sen had mortgaged the two 
houses in favour of Smt. Uttma Kuari 
wife of Baboo' Bhagwat Prasad under a 
mortgage ‘deed dated 13th May, 1931, for 
Rs. 5,950/-. 
tuary and the mortgagee ‘was put ` into 
possession of the houses. Baidya Nath Sen 
died in the year 1936 and on his death 
the two plaintiffs and ‘the second defen- 
dant became owners of a 1/3rd share each 
in his 1/2 share in the two houses in suit. 
None of them resided at Gorakhpur, The 
second defendant transferred on his own 
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behalf and on behalf of the 
two plaintiffs, who. were minors 
at that time, the half share 


possessed by the three of them in the two 
houses in suit by a Danpatra dated 22nd 
June, 1945 to the first defendant. This 
alienation has been impugned on the 
grounds that the second defendant had no 
power to execute it on behalf of the 
plaintiffs and that it was. illegal and was 
cbtained by fraud the details of which are 
given in the plaint. By another Danpatra 
dated 5th July, 1945 the third defendant 
Shambhoo Nath Sen also transferred his 
1/2 share in the two houses in suit, to the 
first defendant. The validity of this Dan- . 
patra was not in question obviously be- 
cause the plaintiffs had no right to aues 
tion the same, 

3. Having thus become the owner of 
the two houses, the first defendant filed 
Suit No. 20 of 1947 in the Court of Civil 
Judge, Gorakhpur, against Smt. Uttma 
Kuari for redemption of the said mort- 
gage dated 13th May, 1931. The suit was 
decreed and the first defendant entered 
into possession of the two houses. Accord- 
ing to the plaintiffs they came to know of 
the Danpatra in the course of the said 
Suit No. 20 of 1947 and still later of 
the fraud practised by the first defendant. 
According to the plaintiffs they then ask- 
ed the first defendant to put them into 
possession over their 2/3rd share of the 


1/2 share of their father in the two 


houses, that is to say over a 1/3rd share 
in the whole but the first defendant did 
not comply, hence the suit. 

4, The suit was originally instituted in 
the Court of the City Munsif, Gorakhpur 
in the year 1950. The plaint was returned 
on the finding that on its true valuation 
the suit was beyond the pecuniary juris- 
diction of the Court. The plaint was 
thereupon filed in the Court of the Civil 
Judge, Gorakhpur on 138th April, 1953. 
Only the first defendant defended the 
suit. According to his written statement, 
although the form of the two transfers 
made in his favour was that of gift, they 
were in fact sales made for considera- 
tion and the true terms of the transfers 
were recorded in an agreement dated 22nd 
June, 1945 in so far as the plaintiffs and . 
the second defendant are concerned, 
under which the sum of Rs. 1,200/- was 
paid in cash to the second defendant: The 
transfer in... question, it was claimed by 
the first defendant, was made for legal 
necessity and by the ‘second defendant 
acting honestly. and in good faith for the 
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benefit of the plaintiffs as their guardian. 
The plaintiffs were parties to Suit No. 20 
of 1947, That suit was compromised. The 
plaintiffs were parties to the compromise 
and their guardian ad litem entered into 
the compromise with the permission of 
the Court. The first defendant claimed 
that he spent Rs. 1557/6/- on costs besides 
the sum of Rs, 3,000/- paid in cash to 
Smt. Uttama Kuari. He thus redeemed 
the property for Rs. 4,557/6/~ only be- 
cause of his good relations with Smt. 
Uttama Kuari, although her claim was 
very large. After redeeming the property 
the first defendant found that the two 
houses had fallen into disrepair and unfit 
for habitation. He spent Rs. 3283/11/3-on 
repairs and Rs. 1226/15/- on installation 
of electric fittings therein, The first defen- 
dant then alleged that the custom of 
pre-emption was prevalent in Mohalla Ali- 
nagar. Besides, the plaintiff's grandfather 
Dr. Kanti Chandra Sen was a famous 
physician of the place, who had desired 
that the property be given to some deserv- 
ing Brahman. In order, therefore, to avoid 
public censure and the law of pre-em- 
tion, the form of Danpatra was adopted 
for the transfers, but even so people did 
come to know of the real position and 
suits for pre-emption, being Suits Nos. 775 
and 776 of 1946 were filed in the Court of 
the City Muntif, Gorakhpur, but were 
ultimately got dismissed on payment of 
Rs. 3,000/- by the first defendant to the 
plaintiffs in those cases, The first defen- 
dant, besides spent the sum of Rs. 212/8/- 
on defending those suits. Another suit, be- 
ing Suit No. 79 of 1950 was filed by 
Badri Narain Agarwal for redemption of 
the mortgage of the first house. That suit 
went on for some time on which the first 
defendant spent substantial amount of 
money but to get rid of it, he purchased 
the share claimed by Badri Narain Agar- 
wal and Jagan Nath Prasad Agarwal by a 
sale deed dated 24th November, 1952 for 
Rs. 750/- in the name of his brother Badri 
Bishal Benami, This is followed by the 
allegation that the first defendant spent 
Rs. 584/12/- in Suits Nos. 912 of 1948 and 
788 of 1949 for ejectment of tenants, and 
also spent.the sum of Rs. 161/- in another 
Suit No. 187 of 1950 against a tenant. 
Lastly it was alleged that the first defen- 
dant was on very bad terms with his 
neighbour Sadalu Ram and the present 
suit was instituted on Sadal Ram’s under- 
taking to bear the entire expenses of litiga- 
tion and also to buy the house in case the 
suit was successful It was also added 
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that the first plaintiff was not even pre- 
pared to give his statement when the suit 
was going on in the Munsif’s Court and 
when he did come to give his statement, 
he withdrew in the middle without com- 
pleting his statement. 


3. The allegation that Sadalu Ram 
was prosecuting the suit on behalf of the 
plaintiffs is supported by the registered 
power of attorney in his favour, 


6. The parties went to trial on as 
many as 13 issues. I need. not refer to 
them, for the controversy in the appeal 
before me has been restricted by the 
learned counsel for the parties to only 
two questions which I shall presently 
state. These questions arise from the 
modification made by the lower appel- 
late Court in the decree passed by the 
trial Court. The trial Court declared the 
share of the two plaintiffs together in 
the two houses to be 1/3 of the whole and 
decreed partition of the same subject to 
the condition that the first defendant, will 
be allowed to continue as a tenant of 
the plaintiffs in the portion of the build- 
ing allotted to thelr share on payment of 
such rent as may be settled between them. 
The lower appellate Court on the other 
hand declared the share of the two plain- 
tiffs together to be 2/9 of the whole in 
house No. 1 and 1/3 of the whole in house 
No. 2 but dismissed their claim for 
separate possession over their share, un- 
til they got it redeemed by a separate suit 
against the first defendant in view of his 
being subrogated to the position of a 
mortgagee, At the same time the lower 
appellate Court decreed that the first de- 
fendant would not be entitled to become 
a tenant of the plaintiffs in their portion 
of the houses after partition, and thatthe 
claim of the first defendant for propor- 
tionate share of amount’ spent on repairs 
and electric fittings would not be decided 
in the present suit, but the first defendant 
would be at a liberty to claim ‘the same in 
the suit for redemption to be filed by 
the plaintiffs. The other claims for com- 
pensation made by the first defendant 
were dismissed and the parties were 
directed to bear their own costs through- 
out, 


7. The frst question raised is whether 
the proper share of the two plaintiffs to- 
gether in house No. 1 is 1/3 of the whole 
or 2/9 of the whole, 

8. It is undisputed that if Kanti 
Chandra Sen owned the entire right, title 
and interest in the houses the share of 
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the two ‘plaintiffs together would be 2/3 
and on cancellation of the Danpatra ex- 
ecuted on their behalf by their brother 
Hirendra Nath Sen, the 2nd defendant- 
respondent, on 22nd June, 1945 they 
would be owners of that 1/8rd share in 
house No. 1 also. The difference of 1/9 
arises this way. One Hanuman Prasad had 
four sons (1) Mukund Lal, (2) Sukhdeo, 
(3) Harakhchand; and (4) Shyamsunder. 
The house belonged to them. Sukhdeo had 
ason Tara Chand and two daughters 
Chandra Bibi and Chameli Bibi, Mukund 
Lal and Harakhchand having died issue- 
less, Tara Chand and Shyamsunder to- 
gether mortgaged the entire house with 
possession on 2nd September, 1890 with 
one Bindeshwari Prasad who was the 
Benamidar of Mahibir Prasad and Abhi- 
nandan Prasad. Eventually Mahabir Pra- 
sad alone is said to have become the 
mortgagee in possession. This mortgage 
deed is not on the record. Nevertheless, 
this fact is not disputed. On 11th Nov- 
ember, 1891 Tara Chand alone made a 
second mortgage of his 1/3rd share in the 
house in favour of one Dubari Lal, vide 
Ext, A-54 Dubari Lal sold the mortgagee 
rights to Mahabir Prasad vide Ext. A-55 
dated 23rd December, 1894. The widow 
of Mahabir Prasad, as his heir, transfer- 
red all the mortgagee rights in the house 
to Mahadeo Prasad vide Ext. A 48 dated 
28th October, 1898. After Tara Chand’s 
death which occurred in the meanwhile, 
Shyam Sunder sold the entire house (that 
is the entire rights of the mortgagors in 
the house) to Mahadeo Prasad, vide 
Ext. A-53 dated 12th December, 1899. It 
is said that Mahadeo Prasad thus became 
the owner of the entire right, title and 
interest in the house, The sons of Maha- 
deo Prasad sold the house of Kanti 
Chandra Sen vide Ext-A-44 dated 23rd 
April, 1912. Tara Chand had a widow 
Smt. Mallo Bibi who survived him and 
lived up to the year 1940. 


9. After the two Danpatras in his 
favour and redemption and recovery of 
possession over the two houses by the 
first defendant Ram Chandra Sharma 
from Smt, Uttam Kuari’s mortgage, by 
Suit No. 20 of 1947, Badri Narain Agar- 
wal and Jagarnath Prasad Agarwal claim- 
ing to be the songs of the two sisters 
Chandra Bibj and Chameli Bibi of Tara 
Chand, filed Suit No. 79 of 1950 for re- 
demption of the 1/3rd share in House 
No. 1 mortgaged by Tara Chand vide 


Ext; A-54;, They claimed that Tara Chand . 
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was separate and divided in estate from 
hig uncle Shyam Sunder when he made 
the mortgage of 1891 and his 1/3rd share 
in the house being his separate property, 


it was inherited by his widow Smt. Mallo 


Bibi, and on her death in the year 1940 
it was inherited by Badri Narain Agarwal 
and Jagar Nath Prasad Agarwal, as her 


‘nearest heirs. Ram Chandra Sharma 


denied the allegation of Badri Narain 
Agarwal and Jagarnath Prasad Agarwal, 
in that suit, that Tara Chand was separate 
in estate from Shyam Sunder and that 
he had a separate 1/3 share in the house 
which was inherited by Badri Narain 
Agarwal and Jagarnath Prasad Agarwal. 
It was contended by Ram Chandra Sharma 
in that suit that Tara Chand and Shyam 
Sunder were joint and on Tara Chand’s 
death his interest lapsed by survivorship 
to Shyam Sunder and passed to Kanti- 
Chandra Sen by the several transfers 
recited hereinabove, However, instead 
of contesting that litigation to the end, 
Ram Chandra Sharma got the suit with- 
drawn by the , plaintiffs Badri Narain 
Agarwal and Jagarnath Prasad Agarwal 
with permission to file a fresh suit vide 
order dated 24th September, 1952 
Ext, A-42 by purchasing off the 1/3 rights, 
title and interest which they claimed in 
the house for Rs. 750/- in the name of 
one Badri Bishal Misra, who was at one 
stage impleaded as defendant No. 5 in the 
present suit but was later on struck off 
from the array of parties. The defendant 
Ram Chandra Sharma admitted this fact 
in his written statement but claimed 
that Tara Chand was a separate owner of © 
a 1/3rd share in house No. 1 which had 
accordingly devolved on him by the said 
purchase from Badri Narain Agarwal and 
Jagarnath Prasad Agarwal 

10. The trial Court held that there 
was no evidence to show that Tara Chand 
was separate from Shyam Sunder and 
that on the death of Tara Chand, his 
share in the houses did not pass to 
Shyam Sunder by survivorship but was 
inherited by Badri Narain Agarwal and 
Jagarnath Prasad Agarwal. The lower ap- 
pellate Court has on the other hand held 
that the very fact that Tara Chand had 
by a mortgage deed dated lith Novem- 
ber, 1891 sought to transfer his 1/3 'in- 
terest in the house showed that he had 
become separate. According to the lower 
appellate Court, the coparcenary came to 
an end when a coparcener defined his 
share in the coparcenary property and 
the ruling of this Court in Kali Shankar 
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v. Nawab Singh; (1909) ILR 31 All 507; 


(1909-6 All LJ 762) to the effect that the- 


mortgage by a member of joint Hindu 

“family of his undivided interest was not 
valid did not apply, as according to the 
lower appellate Court, no question of in- 
validity of the mortgage was involved in 
the present case the question rather was 
about the effect of the mortgage upon the 
status of the family. The lower appellate 
Court thus found that the mortgage deed 
itself was evidence of partition and it fur- 
ther relied on Ext. A-40 which is the 
plaint in Suit No. 79 of 1950 filed by Badri 
Narain Agarwal and Jagarnath Prasad 
Agarwal in which they claimed that Tara 
Chand was separate owner of a 1/3 share 
im the house. 


1L The reasons given by the lower 
appellate Court for holding that ‘Tara 
-Chand was separate owner of a 1/3 share 
in the house are in my opinion not cor- 
rect. An undivided coparcener cannot 
merely by declaration and definition of his 
share in a deed of transfer executed by 
him, validly make a transfer of a share 
to which he would have been entitled if 
he had effected a partition before making 
the transfer. The unequivocal intention 
to separate has to be communicated to 
the other coparceners in order to effect 
a partition by severance of status. A 
severance of status is not brought about 
by transferring a certain specific share 
in joint family property. For example see 
Mulam v. Kanchhendi Lall, (AIR 1958 
~Madh Pra 304). Also see A, Raghavamma 
“y. A. Chenchamma, (AIR 1964 SC 136) 
Potti Lakshmi Perumallu v. Potti Krish- 
navenamma, (AIR 1985 SC 825} and Put- 
torangamma v. M. S. Ranganna, (AIR 1968 
SC 1018). The lower appellate Court has 
nor referred to any other evidence of 
partition, and the trial Court having sald 
that there was no evidence of partition; 
it must be held that there was in faet no 
partition between Tara Chand and his 
uncle Shyam Sunder in respect of the 
house and on the death of Tara Chand, 
his undivided interest therein lapsed to 
Shyam Sunder. That position is consistent 
with the subsequent facts as well and ap- 
‘pears to me to be a better view of the 







the lower appellate Court on this point 
a finding based on no evidence it 


appeal: Ext-A-40 only contains the self 


serving admission of Badri Narain Agar . 
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wal and Jagarnath Prasad Agarwal and 
Ram Chandra Sharma being a purchaser 


from them he could not rely on the ad- 
mission of his predecessor~in-interest as 


‘proof of the allegation that Tara Chand 


was separate owner of a 1/3rd share in 
the house, and that too in the teeth of 
his own admission contained in the 
written statement which he filed in that 
suit contending that Tara Chand was not 
separate in estate from: his uncle Shyam 
Sunder and that his undivided interest 
in the house lapsed on his death to his 
uncle Shyam Sunder. 


12. There is one further difficulty in 
the way of the contesting defendant Ram ` 
Chandra Sharma. Under the mortgage of 
1891 made by Tara Chand in favour of 
Dubari Lal the mortgagee rights came to 
vest through the several transfers in Ram 
Chandra Sharma himself and when he 
purchased the right, title and interest 
claimed by Badri Narain Agarwal and 
Jagarnath Prasad Agarwal as the mort- 
gages of 1/3 share in the house by the 
sale deed dated 24th September 1952 the 
mortgage ceased to exist by merger and 
since the unity of a mortgage cannot be 
broken, it was not open to Ram Chandra 
Sharma to say that he remained a mort- 
gagor of 1/3 share in the house in the 
right of Badri Narain Agarwal and 
Jagarnath Prasad Agarwal. On the other 
hand if he did remain a mortgagor of the 
1/3 share in the house, the mortgage be- 
ing of the year 1891, a fresh suit for its 
redemption could not be filed after the 
withdrawal of their Suit No. 79 of 1950 
by Badri Narain Agarwal and Jagarnath 
Prasad Agarwal. The present suit had al- 
ready been filed in the year 1950 in the 
Munsif’s Court and Ram Chandra Sharma 
was aware of its pendency when he pur- 
chased the 1/3 share of the property from 
Badri Narain Agarwal and Jagarnath 
Prasad Agarwal. It appears to me that 
the purchase made by Ram Chandra 
Sharma on 24th Sept., 1952 from Badri 
Narain Agarwal and Jagarnath Prasad 
Agarwal was more by way of purchasing 
peace than property. The claim made by 
them was highly speculative. Shyam 
Sunder had transferred the whole pro- 
1899 vide 
Ext. A-53 and the possession of Mahadeo 
Prasad and his successors-in~interest after 
that date was clearly adverse to ‘Tara 
Chand’s widow . and his heirs. I do. not 


. think that-in view of these facts and cir-. 


cumstances the contesting defendant Ram 
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Chandra Sharma could be said to have ac- 
quired any 1/3 share of Tara Chand in 
house No. 1 by the purehase made by him 
on 24th September, 1952 for Rs. 750/- 
from Badri Narain Agarwal and Jagar- 
nath Prasad Agarwal. As stated above, he 
could. at best be deemed to have purchas- 
ed peace as the presumptive owner in 
possession of the entire property, on the 
basis of the two Danpatras in his favour 
and the redemption of the mortgage of 
Smt, Uttam Kuari in Suit No. 20 of 1947. 
That seems to be the sense in which this 
fact is mentioned in paragraph 19 of his 
written statement as a claim for contribu- 
tion in case the present suit for cancella- 
tion were to succeed by cancellation of 
the Danpatra dated 22nd June, 1945 to 
the extent of the plaintiffs’ share in the 
property. There is the further fact that 


although the purchase was in fact made — 


by Ram Chandra Sharma, it was not 
made by him in his own name and. even 
the right to sue for redemption was 
shown to have been kept, alive by the de- 
vice of withdrawing the suit with permis- 
sion to file a fresh one. The intention 
seems to have been not to merge the posi- 
tion of mortgages acquired by Ram 
Chandra Sharma under the Danpatras 
with the position of mortgagor claimed 
under the sale deed from the alleged 
heirs of Tara Chand of his alleged 1/3 
share in the house. If that be so the posi- 
tion would be that the mortgage made by 
Tara Chand of his 1/3 share in the house 
vide Ext. A-54 dated 11th November, 1891, 
was not extinguished by the transactions 
entered into on 14th September, 1952 and 
Ram Chandra Sharma could not be said to 
have become the owner of a 1/3 share in 
the house by transfer from the alleged 
hers of Tara Chand free from the liabi- 
lity to the mortgagee incurred under that 
mortgage. This position appears to have 
been adopted by the lower appellate 
Court also in the last paragraph of the 
discussion under point No. 4 in its judg- 
ment, but the inference therefrom that 
the share of the plaintiffs in house No. 1 
would be 2/9 only and not 1/3 is incorrect, 
So far as the mortgagee rights were con- 
cerned, the plaintiffs undoubtedly had a 
1/3rd share in them if the Danpatra dated 
22nd June, 1945 was invalid in respect of 
their share and so far as the mortgagors 
rights, if any, which alone could be said 
fo have been purchased by Ram Chandra 
Sharma under the sale deed dated 24th 
September, 1952 are concerned they had 


become unenforceable, on account of the 
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bar of limitation, despite the withdrawal 
of Suit No. 79 of 1950 with permission to 
file afresh suit It follows that the position 
of the mortgagees even in respect of the 
1/3 share under Tara Chand’s mortgage of 
1891 had ripend into ownership with 
possession, The mortgage being a usufruc- 
tuary mortgage there was no question of 
bringing any suit for foreclosure by the 


mortgagees. It was sufficient that the suit, 


for redemption and/or possession was 
barred by time. I am accordingly of the 
opinion that the lower appellate Court 
was not right in declaring the share of 
the plaintiffs to be 2/9 only in house No. 1 


and I restore the finding of the trial Court _ 


on this point and declare that the plain- 
tiffs’ share in house No. 1 also is.1/3 on 
the grant of the declaration that the 
Danpatra dated 22nd June, 1945 was in- 
valid to the extent of the plaintiffs’ share 
in the property. : 

13. The second question which arises 
for consideration in the second appeal is 
whether the plaintiffs must be relegated 
to a suit for redemption of Smt. Uttam 
Kuari’s mortgage, against the first defen- 
dant Ram Chandra Sharma, for a division 
of their 1/3 share in the two houses and 
separate possession over the same. 


14. This matter has been dealt with 
by the lower appellate Court under point 
No. 5 whereunder it has dealt with seve- 
ral items in respect of which contribution 
was claimed by the contesting defendant 
Ram Chandra Sharma. Seven such items 
are detailed in the judgment of the lower 


appellate Court. In view of my observa- ` 


tion while discussing the first question I 
would add an 8th item, namely, the sum 
of Rs. 750/- paid by Ram Chandra Sharma 
for buying off the claim for redemption 
of Tara Chand’s mortgage of 1891 in Suit 
No. 79 of 1950. The expenses of contesting 
that suit have not been detailed by Ram 
Chandra Sharma in his written statement 
and may, therefore, be ignored. 


15. The fifth one of the seven items 
detailed by the lower appellate Court is 
the item relating to the alleged expendi- 
ture incurred by the contesting defendant 
Ram Chandra Sharma on redeeming Smt. 


Ead 


Uttam Kuari’s mortgage by Suit No. 20 of. 
1947, Rs, 3000/- was claimed for payment . 


made to Smt. Uttam Kuari and Rs. 1557/6/- 
in prosecuting the suit. The sixth item of 
expenditure was of repairs and electric 
fittings amounting to Rs. 3283/11/3 and 
Rs, 1226/15/~ respectively. The lower ap- 
pellate Court at first took note of the view 
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expressed. by the trial Court on -this 
point as being -that the position of the 
contesting defendant was “no doubt ‘that 
~ of one who was subrogated. to the place 
of the mortgagee 
point was not claimed by him, it should 
not be decided in this case and it should 
be left open to a separate suit for re- 
demption to be filed by him, and further 
that “a person who is subrogated is not 
entitled to possession but only to.a de 
cree for sale and, therefore, although he 
had left this question open he did not 
grant him the right of possession pending 
redemption of his. interest by the .co- 
mortgagor namely, the :plaintiffii The 
lower appellate Court said “I do-not agree 
with him on this point. The learned trial 
Court had relied upon a commentary of 
Sri Hari Singh Gaur in -his II Volume of 
the Law of.Transfer para 2396 in support 
_ of his above observation...... But his. ob- 
” servation was . made by Sri Hari Singh 
Gaur at a time when the Transfer of Pro- 
perty Act had not been amended. After 
the amendment. of the T. P. Act by Act 
20 of 1929, the. whole scheme of S, 92 
which gives the right of subrogation has 
been changed. Prior to. that only a co- 
mortgagor or a subsequent mortgagee 
was entitled to subrogation, but now all 
persons referred to in S.- 91: who include 
persons interested in equity of redemp- 
tion like the defendarit were entitl- 
ed to be subrogated. Further it has men- 
tioned clearly in S. 92 of the Transfer of 
Property Act, that such a person would 
have the: same rights as the mortgagee so 
f far as regards redemption, foreclosure or 
sale of such property. Previously this 
right was limited to foreclosure or sale. 
So.a person who is subrogated will have 
a right of possession till it is redeemed 
by the person concerned.” . n 


16. Thè lower abpeliata Court further 
observed that: both. the -parties were 
agreed that the question of subrogation 


had neither been '. properly pleaded ‘nor. 


had the plaintiffs. claimed . any redemp- 
tion of their share, ‘even though without 


payment of any amount and that while 


according to the plaintiffs the poirit would 


zbe let open to be decided in a fresh suit, 


on the other hand, although the’ contest- 
ing defendant had not in so many words 
claimed subrogation, he had alleged all 
the necessary facts and claimed re- 
imbursement from the plaintiffs ......’ for 
proportionate amount spent in ‘that suit. 
Thus' impliedly’ he had claimed subroga- 
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tion. However, no issue on that point was 
framed. Further, according to the lower 
appellate Court subrogation takes place 
by operation of law and as soon as the 
contesting defendant redeemed the mort- 
gage, he was subrogated to the rights of 
the mortgagee so far as the interest of 
the plaintiffs was concerned, and as such 
they could claim. specific’ possession of 
their shares only claiming redemption 
though they might allege that nothing 
was due.on that account. This was not 
specifically alleged, though it was alleged 
that nothing remained to be paid for 
that mortgage. No issue was framed on 
that point. The trial Court left the point 
open for the next suit. The lower appel- 
late Court agreed with it on this point, 
but in the view. that it had taken on the 
rights of the contesting defendant on be- 


ing subrogated by redeeming Smt. Uttam 


Kuari’s mortgage, it held that the con- 
testing defendant was ‘entitled to withhold 
possession over the plaintiffs’ share until 
they redeemed the mortgage by a proper 
suit for redemption and/or possession. 
17, The question is why should the 
parties be relegated to a separate suit for 
redemption of the mortgage which has 
already been redeemed by the contesting 
defendant Ram Chandra Sharma _ not 
merely in of his 2/3 share in the 
property but also in respect.of the 1/3 
share enjoyed by the plaintiffs. At the 
timie when the mortgage was redeemed 
the plaintiffs had no share in the property 
for their share has already been given 
away by their brother Hirendra Nath Sen 
to the contesting defendant Ram Chandra 
Sharma by -the Danpatra dated 22nd June, 
1945 the validity of which was impugned 
in the present suit. The contesting defen- 
dant Ram. Chandra Sharma purported to 
redeem: the mortgage of Smt.. Uttam Kuari 
as the successor-in-interest of the mortga- 
gor and owner of the whole property and 
not any part or share of it. Indeed, the 
mortgage was extinguished by the decree 
in Suit No. 20 of 1947 and Ram Chandra 
Sharma, who was the plaintiff in that 
suit entered into possession of the pro- 
perty ‘as the sole decree-holder in . that 
suit: - The present plaintiffs were. parties 
to that suit and were represented through 
their brother Hirendra Nath Sen who had 
given away the property to Ram Chandra 
Sharma by the Danpatra dated 92nd Juné’ 
1945, That’ did not, however “prevent: the 
two Courts’ below on fhe finding record- 
ed by them from -declaring that the: Dan- 
patra was invalid to the extent.‘ of. the 
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plaintiffs’ share, which has been found to 
‘be 1/3 in both the houses. The question 
is does it have the effect of reviving the 
morigage which was already extinguished 
by the decree in Suit No. 20 of 1947, on 
the rule of subrogation enacted by S. 92 
read with 5. 95 of T. P. Act and if it does, 
could the right not be enforced in the 
present suit for partition and must the 
parties be relegated to a fresh suit for re- 
demption and/or ‘possession by the present 
plaintiffs against the contesting defendant. 
I would rather think that on the facts and 
in the circumstances of this case the 
mortgage having been extinguished by re- 
demption in Suit. No. 20 of 1947 at a time 
when the plaintiffs’ share in the property 
was not established and the contesting de- 
fendant was to all intents and purposes 
the sole owner or mortgagor of the pro- 
perty, there could be no question of re- 
deeming the mortgage once over again by 
the plaintiffs. and that the plaintiffs could 
claim contribution on the principle of 
S. 51 of the T. P. Act. But Mr. Jagdish 
Swarup appearing for the contesting de- 
fendant Ram Chandra Sharma contended 
that, that was the effect of the adjudica- 
tion, in the present suit, of the invalidity 
of the Danpatra dated 22nd June, 1945 to 
the extent of the plaintiffs’ share, and the 
position of the present plaintiffs and the 
contesting defendant must be deemed to 
heve become that of co-mortgagors and in 
that view of the matter S. 92 read with 
S. 95 of the T..P. Act were squarely at- 
tracted. It may be here clarified that a 
reading of Ss, 92 and 95 of the T. P. Act 
shows that the redemption has to be only 
of the plaintiffs’ share and the contesting 
defendant would be entitled to add to the 
mortgage money recoverable from them 
such proportion of the expenses properly 
incurred by him in redeeming the mort- 
gaged property by Suit No. 20 of 1947 as 
are attributed to the plaintiffs’ share in 
the property. 


18. Mr. Jagdish Swarup further con- 
tended that the amount payable, 
or not payable, by the plaintiffs 
for redeeming their 1/3 share and getting 
possession over it, cannot be determined 
in this suit for partition and must be de- 
termined by way of a separate suit for 
redemption and possession. A suit has to 
be decided on the pleadings of the par- 
ties, and Mr. Jagdish Swarup even . sug- 
: gested that the logical result’ of the -find- 


‘ing öf ‘the lower: appellate Court. was: not - 
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to relegate the plaintiffs to‘a-suit for re- 
demption but to dismiss the suit for par- 
tition as not maintainable. That, however, 
does not seem to be possible, or the.pro- ~ 
per thing to do, on the pleadings of the 
contesting defendant who claimed con- 
tribution of the amount spent by him in 
due course of management and preserva- 
tion of the property given to him by the 
two Danpatras, before the adjudication 
and the invalidity of the impugned Dan- 
patra dated 22nd June 1945 in the present 
suit. The contesting defendant never 
claimed himself to be in the position of a 
mortgagee qua the plaintiffs on the foot 
of Uttam Kuari’s mortgage, which he had 
already redeemed and whereupon he had 
already entered into possession before the 
present suit was filed. The contesting de- 
fendant throughout claimed to be the 
owner of the whole property that the 
Danpatras were validly and lawfully ex- | 
ecuted and that the plaintiffs have no 
share in the property. It was by way of 
abundant precaution that he had given a 
full account of the steps and the expendi- 
ture incurred by him in preserving and 
protecting the property in the meanwhile 
and he had claimed in the alternative, in 
Paragraph 28 of his written statement that 
in any case the plaintiffs were not en- 
titled to partition without contribution of 
the seven items of expenditure amount- 
ing to Rs. 15,596/3/3 that had been incur- 
red by him. 


19. I think that the correct procedure 
to be followed in this case was to have 
first ascertained whether the Danpatra ` 
dated 22nd June, 1945 was invalid to the 
extent of the plaintiffs’ share, and in the 
process to determine whether the plain- 
tiffs had any share, and if so what, in the 
property about to be partitioned by the 
suit, and to declare the same by prelimi- 
nary decree. We have reached that stage. 
Further the preliminary decree should 
provide the manner in which the plain- 
tiffs’ share is to be divided and in the 
course of doing so to adjust the equities 


_bétween the parties if any. 


20. Mr. Rajeshwari Prasad appearing 
for the plaintiff-appellants didnot con-_ 
tend that S. 92 or S. 95 were not attract-’ 


ed to the facts of the present case. His 
case shortly was that in the case of a 
mortgage with eee ne a usufruc- 
tuary - mortgage, ' the- suit for 
vedéemption “is > aaa ane '-@ -suit for . 
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possession’ on payment of ‘the mortgage 
money found due, if any, on taking ac- 
counts of ‘the profits, and setting off the 
mortgage money and interest against the 
same, A’ suit for partition is also in the 
ultimate analysis a suit for possession over 
the plaintiffs’ share after dividing the pro- 
perty to be partitioned by metes and 
bounds and adjusting the equities, if any, 
etween the parties. Where a co-mortga- 
gor or a part owner only redeems the 

hole: mortgage, and is thereupon sub- 
rogated to the rights of the mortgagee 
under S. 92 of the T. P. Act, his co-mort- 
gagor or the mortgagors who had not 
joined in the redemption, could redeem 
him only to the extent of his/their share 
in the property. That necessarily involves 
a partition of the mortgaged property 
and in the case of mortgage with posses- 
ion, or. usufructuary mortgage, the pro- 
cess should be identical with the proceed- 
ings taken in a suit for partition after 
the preliminary decree. A suit for re- 
demption to which the Courts below have 
relegated the plaintiffs would in subst- 
ance be a suit for partition and separate 
‘possession over their share after taking 
an account and determining the amount 
payable or not payable by the plaintiffs 
to the defendant as the plaintiffs’ share 
in the amount paid and expenses incurred 
on the redemption of the property by the 
idefendant. There was nothing in law to 
ibar that being done in the proceedings to 
be taken hereafter in the present suit for 
partition. Mr. Rajeshwari Prasad relied on 
a decision of the Pepsu High Court in 
Mehman Singh v. Prem Kaur, (AIR 1955 
Pepsu 145) in this context. Mr. Jagdish 
Swarup learned counsel for the defen- 
dant-respondent countered by saying that 
the T. P. Act was not applicable in Pepsu, 
and so far as the equitable principles are 
concerned, they were out of the way where 
the T. P.. Act made a specific provision 
for the situation in hand, and relied on 
the following three cases namely. (1) 
Kedar Lal Seal v. Hari Lal Seal, (AIR 
1952 SC 47) (2) Hira Singh v. Jai Singh, 
(AIR 1937 All 588 (FB) and (3) Taibai v. 
Wasudeorao Gangadhar Deshpande (AIR 
1937 Nag 372) (FB). 





21. There could be no dispute that the 
matter has to be decided in accordance 
with law as enacted under Ss. 92 and 95 of 


the T. P. Act and not on any equitable. 


principles dehors the said provisions. But 


S. 92 or -S. 95 of the T. P. Act, does not pro- ` 
‘vide that the rights. of .a.co-mortgagor ‘of, 
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possession over his share of the’ mort- 
gaged property could be enforced against 
his co-mortgagor who had redeemed the 
sume and had been subrogated to the 
rights of the mortgagee, only by a suit for]. 
redemption and not by private treaty or 
by adjudication of the respective rights of 
the parties in suit for partition of the 
mortgaged property between the co-mort- 
gagors. A suit for ‘redemption’ in a case 
like the present-one, by the present plain- 
tiffs against the contesting defendant, 
would in a sense be a suit for partition 
and separate possession over their share 
in the properties mortgaged to Smt. 
Wttam Kuari, on determination and pay- 
ment of the amount found due and pay- 
able by them to the contesting defendant 
as their share of the mortgage money and 
the expenses properly incurred on the 
redemption of the mortgage by him in 
Suit No. 20 of 1947. The fact that the 
T. P. Act was not applicable to Pepsu 
did not prevent the Pepsu High Court 
from applying the provisions of S. 92 to 
the case before it, and inasmuch as the 
decision is based on an application of the 
provisions of S. 92, it cannot be said that 
it cannot be relied upon or applied for 
deciding a case like the present one where 
the T. P. Act is directly applicable. Indeed, 
the Pepsu High Court did not lay down 
anything different from what was laid 
down by the five Judge Full Bench of our 
Court in Hira Singh v. Jai Singh (AIR 
1937 All 588) (FB). The Full Bench ob- 
served that the foundation of the right of 
subrogation ‘is the well-known equitable 
principle of reimbursement now embodied 
in 5. 69, Contract, Act that a person who 
is interested in the payment of money 
which another is bound by law to pay, 
and who therefore, pays it, is entitled to 
be reimbursed by the other. But the 
Contract Act confers a personal right only 
whereas a right of subrogation involves 
an equitable charge on the property. 
When suborgation exists the previous en- 
cumbrance that is paid off is not all ex- 
tinguished but is kept alive and its bene- 
fit transferred. to. the person who has paid 
it off. l 

22. I think the contesting defendant is 


. fully entitled to prove the amounts spent 


by him to.claim contribution to the ex- 
tent of the plaintiff's share in the pro- 
perty as declared by the preliminary de- 
cree in the proceedings for ascertainment 
and division of that share by the final 
decree and. this is what the preliminary 


. decree should further declare .and direct, 
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23. Of the seven items of expenditure 
recited by the lower appellate Court in 
its finding on point No. 5 the claims for 
contribution of items Nos. 1 to.4 and 7 
were rejected out of hand, on one ground 


or the other, and only items Nos, 5-and 6. 


were reserved for consideration in a suit 
for redemption to be filed by the plain- 
tiffs against the contesting defendant. I 
have referred, hereinabove, to an 8th 
item, namely, the amount-of Rs, 750/- for 
which the contesting defendant purchased 
the rights claimed by the heirs of Tara 
Chand in Suit No. 79 of 1950, 

24. Although it appears to me that the 
contesting defendant could not have of- 
fered better proofor produced more evi- 
dence than what he has already produced 
in support of the claim for contribution 
made by him in respect of -these three 
items, sitting in second appeal from a 
preliminary decree, it is neither possible 
nor appropriate for this Court to record 
findings on the extent of the plaintiff’s 
liability for contribution in. respect of 
these amounts in proportion to the share 
which they have been. declared entitled to 
and which has yet to be worked out by a 
division by metes and bounds. The matter 
should be left to be determined. by the 
trial. Court in the proceedings for pre- 
paration of the final decree for partition 
in the suit . , 

25.- The appeal succeeds and is allow- 
ed. The preliminary decree under appeal 
isset aside and in its place the following 
preliminary decree for partition is passed. 


The share of the two plaintiffs together 
in both the properties in suit'is declared 
to be 1/3 of the whole. The plaintiffs are 
entitled to a division and separate posses- 
sion over their 1/3 share in the properties 
subject to contribution of a 1/3 share in 
the amount which is proved: by the first 
defendant Ram Chandra Sharma: (since 
deceased) to have been properly paid: for 
the redemption of the mortgage of Smt. 
Uttam Kuari in Suit No, 20:of 1947, and 
the expenditure properly incurred by him 
in- prosecuting that suit, as also the ex- 
penses properly imcurred by. him in the 
repairs and maintenance or essential im- 
provements of the :mortgaged: property 
and their preservation since the date of 
the impugned. Danpatra dated 22nd June, 
1945 up tothe date of this decree. provid- 
ed that the claim for contribution of the 
expenditure said. to have been incurred on 
items Nos. 1 to 4 and 7 detailed.. under 
point No. 5 of the-judgment of the lower 


appellate -Court and. which has. | already. 
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been rejected, shall not be allowed to be 
reagitated. The trial Court shall issue a 
commission to the Civil Court amin or to 
an Advocate Commissioner to be appoint- 
ed for the purpose’ for drawing up a 
scheme for partition, and shall after tak- 
ing an account of the amounts in respect 
of the contribution claimed before it, de- 
termine the amount payable by the plain- 
tiffs to the first defendant, after hearing 
the parties and allowing them to. lead 
such further evidence as they may wish 
to lead on the point, and shall then pass 
a final decree of partition and separate 
possession over the property allotted to 
the plaintiffs in accordance with’. their 
share, subject to payment of the amount 
so determined to be payable by them to 
the first defendant. 


However, in the rather peculiar circum- 
stances of the case, I would direct the 
parties to bear their own respective costs 
incurred so far but it shall further be 
open to the trial Court to direct that in 
case the amounts payable by the plain- 
tiffs under the final decree are not paid 
within a time to be fixed by it for doing 
so, the suit shall stand dismissed with 
costs throughout. The costs to be incurred 
hereafter shall be in the discretion of the 
trial Court, | 
Appeal allowed, 
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‘' Nand Kishore ‘Kapoor, Petitioner v, 
Smt. Shanti Kapoor, Respondent.. 

Civil Revn. No. 45 of 1981, D/- 16-10- 
1981.* 

Civil P. C. (5 of 1908), S. 411 — Suit 
under S. 9 of Hindu Marriage Act decreed 
ex parte in favour of husband — Suit for 
same cause filed by wife subsequently — 
Husband pleading res judicata in amend- 
ment application filed after framing of 
issues — Suit by wife is barred by S. 11 
C. P. C. (Hindu Marriage Act (1955), S. 9; 
Evidence Act (1872), S. 41). ` 

Where in a suit instituted by wife for 
restitution of conjugal rights in the 
District Court, Allahabad, the husband 
in ‘his -written statement deliberately 
concealed the fact of the institution of 


*Against order and judgment passed by 
K. C. Bhargava Ist Addl. Dist. J. Allaha- 
bad, D/- 5-12-1980. a 
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his suit for restitution of conjugal rights 
in Hoshangabad Court and the passing 
of ex parte’decree therein against the 
wife, that by itself would not confer 
jurisdiction on the District Court, 
Allahabad to proceed with the. trial of 
the suit instituted by wife, when- the 
judgment and decree of Hoshangabad 
Court was produced before it. (Para 4) 

Normally a plea of res judicata should 
be taken by way of pleading in the writ- 
ten statement in view of S. 41 of the 
Evidence Act, But when such a-plea was 
taken in: an amendment application, 
though after the framing of issues, and 
the opposite party had given a written 
reply to it, the absence of such a plea in 
the written statement was immaterial. In 
the face of the decree of the ‘prior suit 
produced before it the jurisdiction of the 
Allahabad Court to proceed with the trial 
of the suit was clearly barred by S. 11 of 
the Civil P. C. -> (Para 5) 


A. C. Dutt, for Petitioner; Narendra 
Mohar. A. K. Tripathi: and K. K. Dwivedi, 
for Respondent. 


ORDER :-— This ern ts directed 


against an order dated the 5th Dec., 1980 


of the Court of First Additional District 


Judge, Allahabad holding that the Court. 


had jurisdiction to proceed with the trial 
of the petition for restitution of conjugal 
rights that had been made by, the op- 
posite party wife. This order was passed 
on an application dated the 24th July, 
1980 which is paper No. 23-C made by the 
applicant husband and the objection 
thereto dated the 31st. July 1980 which is 
paper No. 25-C on the lower Court record. 
The prayer made in the application 23-C 
was for dismissal of the suit filed by the 
‘wife and the registration of the counter- 
claim filed by the husband as an original 
suit. The counter-claim was, however 
sought to be withdrawn by two subseq- 
uent applications 31-C and 38-C, which 
was allowed by a subsequent order dated 
the lith Feb., 1981 of the Court of the 
First Additional District Judge, though 
without permission to file a fresh suit 
on the same cause of action. | 


2. The opposite one wife fled the 
petition for restitution of conjugal rights 
in the District Court, Allahabad on the 
13th Dee., 1979. A written statement was 
filed on the 26th Feb. 1980, by the ap- 
plicant husband making all ‘kinds of al- 
legations against the opposite party wife 
and even seeking a decree of divorce by 
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way of a counter-claim. The -opposite 
party wife had also moved an application 
under S. 24 of the Hindu Marriage Act to 
which a reply was filed by the applicant 
husband on the 27th March, 1980. The 
ground, on which the application 23-C 
dated the 24th July, 1980 was made, was 
that the applicant husband had filed ‘a 
Suit No. 51-A of 1979 in the Court of the 
District Judge, Hoshangabad, Madhya 
Pradesh, for restitution of conjugal rights 
under S. 9 of the Hindu Marriage” Act; 
that the suit was decreed with costs on 
the 14th January, 1980; that the opposite 
party wife had full knowledge of the de- 
cree; and that the dispute between the 
parties having been decided by the Hos- 
hangabad Court, the District Court at 
Allahabad had no jurisdiction to proceed 
with the trial of the wife’s petition for 
restitution of conjugal rights under S. 9 
of the Hindu Marriage Act. It was said 
that a certified copy of the judgment of 


‘the Hoshangabad Court had been filed in 


the Court of the Special Judicial Magis- 
trate Allahabad. - It was further said that 
the applicant husband got information of 
the passing of the decree in the said suit 


- by the Hoshangabad Court when he went 


to his home at Itarsi on or about - 19th 
May, 1980 and brought the certified copy 
from there and ‘gave it to his counsel at 
Allahabad. Certified copies of the judg- 
ment and decree of the Hoshangabad 
Court were, however, filed on the 20ta 
Sept., 1980 in the Court of the First Addi- 
tional District Judge, AlUahabad. The 
judgment of the Hoshangagad Court. 
shows that the decree for restitution of 
conjugal rights was passed ex parte against 
the opposite party wife on the basis of 
the evidence of the applicant husband’s 
brother, Having been registered as Suit 
No. 51-A of 1979 and having been decided 
on the 14th Jan., 1980, the suit before the 
Hoshangabad Court appears to have been 
earlier in fact as well as in law, than the 
suit initiated in the District Court, 
Allahabad by the opposite party wife’s 
petition under S. 9 of the Hindu Marriage 
Act on the 13th Dec., 1979. The decree of 
the Hoshangabad Court stands. It was 
produced before the learned First Addi- 
tional District Judge. It was not suggest- 
ed that the District Court, Hoshangabad 
was notaCourt competent to pass that 
decree. It was passed in the exer- 
cise of the matrimonial jurisdiction 
of that Court. It was relevant under 
Section 41. of the Indian Evidence 


Act and is good and binding until 
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set aside. It was not suggested that it was 
obtained by fraud or collusion. 


3. On inquiry made by me from the 
learned counsel for the opposite party 
wife during the course of the hearing of 
the revision, I was informed that no steps 
whatsoever were taken by the opposite 
party wife to have the judgment and de- 
cree of the Hoshangabad Court, which 
was passed ex parte against her, set aside 
on the ground that the summons of that 
suit had not been served on her or that 
she was prevented by any sufficient cause 
from. appearing at the hearing of that 
suit before the Hoshangabad Court. 


4. On the aforesaid facts. It appears 
clear to me that the trial of the suit for 
restitution of conjugal rights by the Dist- 
rict Court, Allahabad between the same 
parties was barred by S. 11 of the Civil 
P. C. Yet the learned First Additional 
District Judge held that he had jurisdic- 
tion to proceed with the trial of the suit 
for restitution of conjugal rights on the 
petition of the opposite party wife. The 
reason given by him in the order sought 
to be revised is that the applicant hus- 
band concealed in the written statement 
filed by him on 26th Feb., 1980 in reply 
to the wife’s petition, the fact of the in- 
stitution of his suit for restitution of con- 
Jugal rights in the Hoshangabad Court 
and even that he had obtained a decree 
therein on 14th Jan., 1980. It does appear 
rather strange that the applicant husband 
made all sorts of allegations in the 
written statement filed by him and even 
made a counter-claim, but did not state a 
word about the petition for restitution of 
conjugal rights which he had instituted 
earlier in the District Court at Hoshanga- 
bad. The explanation suggested in the 
application by the applicant husband was 
that he got information of the decree only 
when he went home to Itarsi on or about 
19th May, 1980. It is rather extraordi- 
nary for a man to say that he was not 
aware of the course of the proceedings 
in a suit for restitution of conjugal rights 
instituted by him against his wife. The 
record does show that the applicant hus- 
band was posted in Assam on army duty 
and the judgment of the Hoshangabad 
District Court shows that it was the ap- 


plicant husband’s brother who had ap-' 


eared as a witness for him. Be that as 


it. may, even if it be true that the ap-" 
plicant husband deliberately concealed: 
the fact of the institution of his suit for d 
estitution of conjugal rights in the. 
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Hoshangabad Court and the- passin of 
the ex parte decree therein against the 


. Opposite party wife, that could not confer 


jurisdiction on the District Court Allaha- 
bad to proceed with the trial of the suit 
instituted by the opposite party wife for 
restitution of conjugal rights against the 
husband, even after the judgment and 
decree of the Hoshangabad Court had 
been produced before it. At best the fact 
of the institution of the suit at Hoshanga~ 
bad may have been concealed by the ap- ` 
plicant husband in order to obtain an ex 
parte decree against the opposite party 
wife, but she did not make a complaint 
that the summons of the suit in the Hos- 
hangabad Court was not served on her 
or that she was prevented by sufficient 
cause from appearing at the hearing of 
that suit. The allegation made by the op- 
posite party wife in her objection that 
she had no knowledge of the decree 
passed by the Hoshangabad Court is of 
no consequence, inasmuch as she did not 
follow up that allegation by having the 
ex parte decree set aside on the ground 
that she had no notice or knowledge of 
the date of hearing fixed by the Hosnans 
gabad Court. 


5. The learned counsel for the oppo- 
site party wife suggested that the plea of 
res judicata has to be taken by a party, 
by way of a pleading in the proper form 
and has to be tried after raising an issue. 
on that point. It is true that no such plea 
was taken by the husband in his written 
statement, nor has a copy of his petition 
under S, 9 of the Hindu Marriage Act in 
the Hoshangabad Court been filed. But in 
view of the provisions of S. 41 of thej- 
Indian Evidence Act and the fact that the 
plea of the want of jurisdiction of the 
District Court, Allahabad, to proceed fur- 
ther with the trial of the suit was raised 
by an application in writing and the op- 
posite party wife did file a written reply 
to it, I do not think that the cause of 
justice will, in any manner, be advanced 
by directing the applicant husband to 
amend his written statement raising - the] 
plea which he raised by the application 
dated 24th July, 1980, and then after 
raising an issue, to decide the mattey that 


‘way. The substance of the matter has 


been brought out by the material on the 
record, and in the face of the decree of 
the Hoshangabad Court, the jurisdiction 
of the District Court at Allahabad to pro- 
ceed with the trial of the suit any fur- 
ther does clearly appear to be barred by 
S, 11 of the Civil P., G 


ALR -> 


~ 


_ maintenance pendente lite will 


IORZ 


6 This revision. must, therefore, 
allowed. But it is the applicant husband 


who has himself to blame for the rather. 
- piquant course of proceedings in the pre- 


sent case, He must, therefore, pay the en- 
tire costs of the opposite party wife in 
the District Court as well as in this Court, 
I must also clarify that the dismissal ‘of 
the opposite party wife’s suit for restitu- 
tion of conjugal rights by this order will 
not have the effect of wiping out the order 
under 8. 24 of the Hindu Marriage Act, 
which was also passed on the 5th Dec, 
1980, granting the opposite party wife 
maintenance pendente lite at the rate of 
Rs. 60/- per month, and Rs. 250/- for the 
expenses of ‘the suit in the trial Court, 
and has been confirmed by judgment 
dated 14th May, 1981 of this Court (per 
Hon’ble N. D. Ojha, J.) in Civil Revision 
No. 60 of 1981. The order for payment of 
remain 
operative up to the date of this judgment 
and the maintenance pendente lite shall 
be worked out and paid accordingly, and 
if not paid shall be recoverable by execu- 
tion. The sum of Rs. 250/- towards the 
expenses payable under that order shall 
if paid be adjusted against the costs taxed 
in the decree against the applicant hus- 
band. 


7. The revision ig allowed. The im- 
pugned order dated 5th Dec, 1980 of the 
First Additional District Judge, Allaha- 
bad, on application C-23 and objection 
C-25 in Suit No, 244 of 1979 of the Court 
of the District Judge, Allahabad, is set 
aside. Instead that suit is dismissed but 
on the peculiar facts of the case; it is 
directed that the respondent husband, 
who is the applicant in this Court, shall 
pay the full costs throughout in the trial 
Court as well as in this Court, of the 
petitioner wife who is the opposite party 
in this Court, subject to adjustment of 
the sum of Rs. 250/- awarded to her for 
expenses of the proceedings by the order 
dated the 5th Dec., 1980 of the First Ad- 
ditional District Judge, Allahabad, if that 
has been paid, or when it is recovered 
from, or paid by the husband. 


Revision allowed. 
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C. S. P. SINGH AND 
R. R. RASTOGL JJ. 
Moo} Chand, Petitioner v, Collector, 
Jalaun and others, Respondents, 


Civil Misc, Writ petn. No, 448 (Tax) 
of 1976, D/- 18-12-1981. 


Civil P. C. (5 of 1808). O. 21, Rr. 84, 
85 — U. P. Zamindari Abolition and 
Land Reforms Rules (1952), Rr. 285-D, 
285-E, 285-G, 285-I — Al] provisions 
are mandatory in nature — Default of 
auction purchaser in depositing 25% of 
purchase money in first instance ag also 
the balance within the period required 
by these rules — Sale proceedings would 
be complete nullity and property would 
be resold, 


Provisiong contained in Rr. 285-D 
and 285-E of the Rules are in pari mate- 
ria with Rr. 84 and 85 of O. 21 of 
C. P. C. and are mandatory and in the 
event of their non-compliance the ex- 
ecution court or the officer conducting 
the sale has no other option but to re- 
selj the property, They are not vested 
with any jurisdiction to extend the 
period provided for making these de~- 
posits, The twenty five per cent of the 
amount of the bid is to be deposited im- 
mediately after the declaration of the 
person to be the purchaser and the full! 
amount of the purchase money payable has 
to be paid on or before the fifteenth day 
from the date of the sale non-payment 
of the price would render the sale pro- 
ceedings a complete nullity. It is not 
necessary for the judgment-debtor to 
file an objection to draw the attention 
of the executing court or the officer 
conducting the sale to such default of 
the purchaser, It is an obligation and a 
duty placed under the statute on the 
execution court or the officer conducting 
the sale. Rr. 285-H and 285-I of the 
Rules,‘ or R. 90 of O. 21 of the Civil 
P. C. are not meant to cover these de- 
faults, ATR 1954 SC 349 Rel. on. AIR 
1967 SC 608 and AIR 1964 SC 1300, Dist- 


ing, (Para 9) 
Caseg Referred: Chronological Paras 
AIR 1981 SC 693 13 
ATR 1967 SC 608: 1967 All LJ 524 18 
ATR 1964 SC 1300 l 43 
AIR 1954 SC 349 10 

M. C. Dwivedi, for Petitioner: Pra- 


deep Chandra and T, P. Singh, for Res- 
pondents, 
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R. R. FASTOGI, ¥.:— By this peti- 
tion under Art, 226 of the Constitu- 
tion the petitioner seeks the quashing 
of the order passed by the Collector on 
7-4-1976 and by the Additional Commis- 
sioner on 11-6-1976 confirming the sale 
of his property. The facts are these. The 
petitioner carried on grain business as 
commission agent. For the ` assessment 
years 1968-69 and 1969-70 the Sales Tax 
Officer, Orai, made ex parte assessments 
on him creating a liability of Rs. 16,000/- 
for each of these two years respectively. 
The petitioner filed appeals against those 
assessment orders and deposited a part 
of the amount of tax for each of these 
two years, As for the balance amount 
the papers were forwarded to the Col- 
lector for realisation aS arrears of land 
revenue, The petitioner’s plots Nos. 403 
(area 401 acres) and 507 (area 1.12 acres) 
of village Udatpura were attached. The 
sale proclamation was issued on 4-3-1975 
and the auction sale took place on 21-3- 
1975. Sri, Mantoley alias Mantai, res- 
pondent No. 5, offered highest bid of 
Rs. 13.000/- at that auction, That bid 
was accepted and he deposited Rs. 2,000/- 
on that very day and the balance of 
25 per cent, of the sale price, that is 


Rs, 1,250/- on the following day, The- 


petitioner filed an objection under 
R, 285-J of the U. P. Zamindari Aboli- 
tion and Land Reforms Rules (heréin- 
after referred to as ‘the Rules’) before 
Collector Jalaun, on 14-4-1975. It was 
contended by the petitioner in that ob- 
jection that he had not been given any 
notice of attachment and sale of the 
aforesaid plots and that the sale could 
not have been made unless prior sanc- 
tion of the Commissioner, Jhansi Divi- 
sion Jhansi, had been obtained. It was 
also contended that no citation or war- 
Tant had been issued for recovery of the 
amount and lastly that the auction- 
purchaser had not deposited one-fourth 
of the auction money as required under 
the Rules. 

2. The objection was dismissed by 
the Collector, Jalaun by his order dated 
7-4-1976. Aggrieved, the petitioner filed 
a revision which was dismissed by the 
Additional Commissioner, Jhansi, on 
11-6-1976. It may be mentioned that the 
Collector Jalaun confirmed the sale on 
7-4-1976. itself, The balance amount of 
the auction money was deposited by res- 
pondent No. 5 sometime thereafter, The 
petitioner seeks the quashing of these 
orders and further prays for a writ of 
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mandamus directing the respondents to 
release the plots in dispute by with- 
drawing attachment. i 

3. Counter and 
have been filed. 

4. The facts which we have narrated 
above are not disputed, 

-d. It was submitted before us on be- 
half of the petitioner that the sale of the 
disputed plots in favour of respondent 
No. 5 was nullity and non est in- 
asmuch aS 25 per cent, of the amount of 
the bid was not deposited immediately 
after the bid was accepted and secondly 
that the full amount of purchase money 
was not paid by the purchaser on or 


rejoinder affidavits 


-before the 15th day from the date of the 


Sale, as required by Rr. 285-D and 285-E 
of the Rules. Counse] for respondent 
No, 5, on the other hand, urged before 
us that the sale having been confirmed, 
cannot be challenged in this writ peti- 
tion and apart from that the petitioner- 
Judgment-debtor, did not file any objec- 
tion against the sale under R. 285H or 
R. 285-I and hence cannot challenge the 
sale by means of this writ petition. 

6. After considering the respective 
submissions, we find that there is con- 
siderable substance in the contention 
raised on behalf of the petitioner. We 
may refer to the relevant Rules. R. 285-A 
Says that every sale under Ss, 284 and 
286 of the Zamindari Abolition and Land 
Reforms Act, shall be made either by 
the Collector in person or by an As- 
sistant Collector specially appointed by 
him in this behalf. Sale can be made 
only after expiry of at least thirty days 
from the date on which the proclama- 
tion under R. 282 was issued. The Col- 
lector may, from time to time, postpone 
the sale also R. 285B and 285C are not 
relevant for the present purpose. -Then 
come Rr. 285D and 285E, which are ex- 
tracted befow: 

"285-D. The person declared to be the 
purchaser Shall be required to deposit 
immediately twenty five per cent of the 
amount of his bid, and in default of 
such deposit the land shall forthwith be 
again put up and sold and such person 
shal] be liable for the expenses attend- 
ing the first sale and any deficiency of 
price which may occur on the re-sale 
which may be recovered from him by 
the Collector as if same were an arrear 
of land revenue.” 


"285-E. The full amount of purchase 
money shal] be paid by the purchaser on 
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or before the fifteenth day from the 
date of the sale at the district treasury 


or any sub-treasury and in case of the 
sale have been defrayed therefrom. shall 


i be forfeited to Government and the pro- 
perty shal} be re-sold and, the default-. 


ing purchaser, shall forfeit ali claim to 
the property, or to any part of the sum 
for which it may be subsequently sold.” 
It would be seen‘that the person declar- 
ed-to be the purchaser is. required to 
deposit twenty five per cent of the 
amount of the bid immediately. If he 
fails to do so. the land shal} have to. be 
put for sale again and the expenses of 
the first sale and deficiency of price. if 
any, which may 
can be recovered from that person, The 
balance amount of purchase money is 
required to be paid by the purchaser on 
or before the fifteenth day from the 
date of sale. If there is any default, the 
* deposit, after defraying the expenses 
of the. sale, shalt be. forfeited to the 


Government and the property shall be. 


put to sale again. R. 285-G provides 
that no sale after postponement under 
Rr. 285-A, 285-D or R. 285-@ in default 
of payment of the purchase money shall 
be made unlesg.a fresh proclamation has 
been made as prescribed for the original 
sale. In other. words, on the happening 
of the exigencies provided. in these rules, 
the sale proceedings are to start afresh. 
A fresh sale proclamation is to be issued 
as prescribed for the original''sale. 


7. The judgment-debtor has been 
given a right to make an application 
within 30 days from the date of sale to 
have the sale set aside on his depositing 
certain amounts mentioned in R...285-H. 
in the Collectors office, Under R. 285-I 
he has been given a right to make an 
application within the same period te the 
Commissioner to set aside the sale on 
the ground of ‘sOme material irregula- 
rity or mistake in publishing or conduct- 


ing it? and the sale shall be- set aside on 


such ground only on hig proving, to the 
satisfaction of the Commissioner that he 
has sustained. substantial injury | by 
reason of such irregularity or mistake. 


8. Order 21 Rules 84, and 90 of thé 
« Civil P. C. contain similar- provisions. 
R. 84 enfoins‘on the person déclared to 
be the purchaser a duty to deposit tweny 
five per cent of the purchase money im- 
mediately after his declaration: to be the 
purchaser and on his failure to do so the 
property shal] forthwith be resold, Un- 


aa KAA ities anoint afi ia ivi harana aenn A nananana ahaaa nananana rh eAthena Rane miea ar ra re Ae 


-Mool Chand v. 


occur orn. the re-sale,. 


Collector, Jalaun Alf. 143 


der R. 85, the full amount: of purchase 
money payable, shall be paid by the 
purchaser into court before the cour! 
closes on the 15th day from the sale of 
the property, -R. 86 says that in’ the 
event of any- default of payment the 
court after,; defraying the expenses of 
the sale from the amount deposited, 
forfeit the deposit to the Government 
and the. property shall be resold. Under 
R. 90 the judgment-debtor has been 
given a right to move an application to 
set aside the sale on grounds of irregula- 
rity or fraud, 


' 9. The qcestion that falls for our con- 
sideration ig as to whether the provi- 
Sions contained in Rr, 285-D and 285-E 
of the Rules and Rr. 84 and 85 of Order 
21 of the Civil P, C. are mandatory and 
in the event’ of default the sale becomes 
a complete nullity or there is any dis- 
cretion vested in the Court or the offi- 
cer conducting the sale to extend the 
period for making these deposits, In our 
opinion these provisions are mandatory 
and in the event of their non-compli- 
ance’ the’ execution court or the officer 
conducting the sale has no other option 
but to re-sell the property, They are 
not vested with any jurisdiction to ex- 
tend the period provided for making 
these deposits, The twenty-five per cent 
of the amount of the bid is to be depo- 
sited immediately after the declaration 


of the person to be the purchaser and 


the full amount of the purchase money 
payable has to be paid on or before the 
fifteenth day from the date of the sale. 
Non-payment of the price on the part 
of the defaulting purchaser would ren- 
der the sale proceedings a complete nul- 
lity, It- is not necessary for the judg- 
ment-debtor to file an objection to draw 
the attention of the executing court or 
the officer conducting the sale to such 
default: of the purchaser, It is an obliga- 
tion and a duty placed under the statute 


- On the execution court'or the officer con- 


ducting the sale, Rr. 285-H and 285-I of 
the Rules or R. 90 of ©. 21 of the Civil 
F. C. are not meant to cover these de- 


- faults. Applications can be made under 


these provisions to set ‘aside the sale on 
grounds of itregularity or fraud in pub- 
lishing’ or - conducting the’ sale’ Under 
R. -285-I the judgment-debtor has fur- 
ther to satisfy the'‘Commissioner that on 
account of material irregularity or mis- 
take in publishirig or conducting the 
sale -he ‘has: sustained . substantial “injury 
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by reason, of. such irregularity or mis- 
_ take, It would 
Rr.. 285-H and 285-I of the Rules and 
R. 90 of O. 21 of the Civil P. C. con- 
template entirely a different situation and 
not the one with which we are concern- 


€d in the present writ petition, In the. 


instant case neither the twenty five per- 
cent amount of his bid was deposited by 
respondent No. 5 immediately after the 
declaration that he was the purchaser 
nor the full amount of purchase money 
payable was paid by him before the fif- 
teenth day from the date of sale 
The amount of his bid was Rs. 13,000/-. 
He should have deposited Rs. 3,250/- 
immediately after he was declared the 
purchaser, but he deposited Rs. 2,000/- 
only on that date and the balance of 
Rs, 1,250/~ on the following day. The re- 
maining amount of the purchase money 
was paid by him some time after the 
dismissal of the application of 
the petitioner and confirmation 
of the application of the petitioner 
and confirmation of the sale by the Col- 
lector on 7-4-1976. It is indeed surpris- 
ing that the Collector confirmed the sale 
though the full amount of the purchase 
money had not been deposited by the 
auction purchaser respondent No. 5. 

19. There is a direct decision of the 
Supreme Court on this point, It was 
rendered in the case Mani Lal Mohan 
Lal v. Sayed Ahmad (AIR 1954 SC 349). 
It was laid down in that case that the 
provisions of O. 21 Rr. 84, and 86 requir- 
ing the deposit of twenty five per cent 
of the purchase money immediately on 
the person being declared as a purcha- 
ser, such person not being a decree-hol- 
der, and the payment of the balance 
within fifteen days of the sale, are man- 
datory and upon non-compliance with 
these provisions there is no sale at all. 
The Rules do not contemplate that there 
can be any sale in favour of a stranger 
purchaser without depositing twenty five 
per cent of the purchase money in the 
first instance and the balance within 
fifteen days, When there is no sale with- 
in the contemplation of these rules, there 
can be no question of material irregu- 
larity in the conduct of the sale. Non- 
payment of the price on the part of the 
defaulting purchaser renders the sale 
proceedings as a complete nullity The 
very fact that the court is bound to re- 
sell the property (R. 86) in the event 
of a default. shows that the previous 


., Proceedings, for sale are completely wiped 
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in that case. In the. 
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out as if they did jst exist in the eye of 
law. : 

. 11. It has been further laid ‘down 
that if the payment is not made within 
the period of fifteen days, the court: has 
the discretion to forfeit the deposit and 
there the discretion ends: but the obliga- 
tion of the court to re-sell the property 
is imperative. A further consequence 
of non-payment is that the defaulting 
purchaser forfits all claim to the pro- 
perty. 

-12. This decision was rendered under 
the provisions contained in Rr. 84; 85 
and 86 of O. 21 of the Civil P. C. and 
since the provisions contained in 


` Rr, 285-D, 285-E and 285-G are in pari 


materia with those provisions, these prin- 
ciples apply with full force to the pre- 
sent case, Since the respondent No. 5 
defaulted in depositing the twenty five 
per cent~of the purchase money in the 
first instance as also the balance with- 
in the period required by these Rules, 
the sale proceedings were rendered a 
complete nullity and the proprty had to 
be resold, 


13. Learned counsel for respondent 
No, 1 cited two decisions of the Supreme 
Court in his support, one, Janak Raj v. 
Gurdial Singh (AIR 1967 SC 608) and 
other, Dhirendra Nath v. Sudhir Chandra, 
(AIR 1964 SC 1300). Both these decisions 
are distinguishable on facts. In Janak 
Raj (supra) the question involved in the 
appeal before the Supreme Court was: 
whether a sale of immoveable property 
in execution of a money decree ought to 
be confirmed when it is found that the 
ex parte decree which was put into 
execution has been set aside subsequent- 
ly? The view taken was that the decree 
after sale because the title of the pur- 
chase relates back to the date of sale 
and not to that of its confirmation, Ths 
reason given was: (at p, 618) :— 

“The policy of the Legislature seems to 
be that unless stranger-auction-purcha- 
ser is protected against the vicissitudes 
of the fortunes of the suit, sales in ex- 
ecution would not attract customers and 
it would be to the detriment of the in- 
terest. of the borrower and the creditor 
alike if sales were allowed to be im- 
pugned merely because the decree was 


‘ultimately set aside: or modified.” 


The situation ` obtaining in the present 
case is entirely different than what was 
present case, of 
course, the sale has been confirmed, but 
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in “view: of ‘the defaults committed by 
-ithe auction purchaser the sale had been 
rendered a nullity and that being so its 
confirmation will not enure to the bene- 
fit of the purchaser. In Dhirendra Nath 
(supra) the judgment-debtor after re- 
ceipt of the notice of proclamation of 
Sale did not attend at the drawing up 
of the proclamation nor did object to tha 
non-compliance with Sec, 35 of the Ben- 
gal Money Lenders Act, Further, by 
non-observance of the provisions of that 
section no substantia] injury was caused 
to the judgment-debtor, It was held that 
the sale was not liable to be set aside 
in an application under O. 21 R. 90 of 
the Civil P. C. To the same effect is the 
recent decision of the Supreme Court in 
S. A. Sundrarajan v.. A, P. V. Rajendran 
(AIR 1981 SC 693). There the errors 
complained of by the judgment-debtor 
in the conduct of auction sale were to 
the effect that the proclamation was not 
drawn up in accordance with law, that 
credit had not been given for a payment 
made by the judgment-debtor and that 
there were other omissions in the sale 
proclamation inasmuch as it did not 
mention the date of auction, the tax pay- 
able and revenue assessment in respect 
of certain attached property and that 
the reduction of the upset price was im- 
proper and that the judgment-debtor 
being an agriculturist was entitled to 
the benefit of Madras Act No. IV of 1938. 
It was held that these were mere irregu- 
larities committed in settling the sale 
proclamation and consequently fell with- 
in the scope of R. 90 of O. 21 and not 
within Sec. 47, 


14. We have already indicated above 
that the defaults committed’ in the pre- 
sent case would not be covered either 
by R. 285-I of the Rules or O. 21. R. 90 
of the Civil P. C, The consequences of 
these defaults are provided in Rr. 285D 
and 285-E themselves, Those conse- 
quences are that on the happening of these 
defaults, the officer conducting the sale 
should have forfeited the deposit and 
should-have put up the attached pro- 
perty to re-sale, In other words, the sale 
Made in favour of the respondent No. 5 
became non est, 


. 15. In -view of the. A ove, 
the petition succeeds -and .the orders 
passed by the Collector Jalaun respop- 
dent No, Í ọn 7-4-76 confirming. the. sale 


: and dismissing. the- Oa a the atic 
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tioner and bý the -Additiorial . Commis- ` 
sioner, Jhansi, respondent No, 3 dated 
11-6-1976 are quashed, It is made clear 
that the balance of the sales tax dues 
pander by the petitioner can be realised 

from the property attached in accord- 
ance with law. The petitioner is entitled 


to his costs from respondent No. 5, - 
Petition allowed, 
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Abdul Ghafoor, Petitioner v. State of 
U, P. and others, Respondents, 

Civil Misc, Writ Petn, No, 7744 of 
1979, D/- 9-11-1981. - 

(A) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Sec. 10 — Deter- 
mination of vacant land — ‘A’ alleging 
that he surrendered his tenancy right on 
3-1-57 i.e, before appointed day to ‘B’. 
Zamindar by a deed of surrender — ‘B’ 
executing sale deed of same land in fav- 
not referring 
surrender of tenancy right — Held, 
in view of execution of deed of surrender 
‘A’s tenure rights came to an end —. 
Mere mention of ‘A’s’ name in khatauni - 
of 1382 F would not make him tenure 
holder of the land — Declaration of A’s 
surplus land by including surrendered 
land, is invalid, (Para 5) 
, (Œ) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), Sec. 2 (o) — Land 
which is mainly used for agriculture — 
Determination of — Agricultura] jand — 
Failure to cultivate land on ap- 
pointed day due to obstruction created 
by constructing wall — In view of fact 
that A’s access to land had heen stopped, 
the fact of non-cultiyation by ‘A’ as on 
appointed day could not change the nat- 
ure of land from agricultural to urban, 
AIR 1979 NOC 129 (Cal) Rel. on, 


(Para 7) 

Caseg Referred: Chronological Paras 
AIR 1979 NOC 129: (1979) 1 Cal LJ 
38. 8 


U. K. Gupta, for Petitioner: Standing. - 
Counsel, for Respondents, 

ORDER :— This writ petition ig direc- 
ted against a decision of the District 
Judge, Aligarh in Urban Land Ceiling.. 
Appeal No, 4 of 1979. 


2,- Thè Competent Authority under 


the Urban Land (Ceiling and Regulation) 
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Act, 1976, had determined that the peti- 
tioner possessed 5874.16 square metres 
of vacant land beyond the ceiling limits 
applicable to him which ` was declared 
surplus by him, 

3. Aggrieved, the petitioner had filed 
an appeal which has been dismissed. 

4. In this writ petition the learned 
counse] for the petitioner contends that 
the plots Nos, 2737, 2738 and 2739 have 
been wrongly held to be possessed or 
held by the petitioner. It was urged be- 
fore the District Judge that the peti- 
tioner had surrendered his tenancy right 
wel] before the appointed day in favour 
of Yakub who was the Zamindar of the 
property. In support of his case the peti-~ 
tioner had filed a copy of the registered 
deed of surrender registered on 3-1-1957 
executed by him in fayour of Yakub who 
had become the Zamindar of the land, 
The District Judge referred to the sale 
deed executed by Yakub in favour of 
Grih Udyog Sahkari Samiti Limited, 
Delhi Darwaja Dated 3-1-1957 and 
négatived the argument on behalf of the 
petitioner on the ground that the sale 
deed did--not refer to the surrender of 
tenancy right, 


5, The surrender of tenancy right is, 
however, mentioned in the deed of sur- 
render dated 3-1-1975 as also in the sale 
deed. In view of the execution of the 
deed of surrender, the petitioner’s tenure 
rights in the land came to an end, The 
mere mention of the petitioners name 
in the Khatauni of 1382-F, would not 
make the petitioner the tenure holder 
of the land, The District Judge commit- 
ted an error apparent on the face of the 
record when he found on the face of the 
deed of surrender executed by the peti- 
tioner that the petitioner continued to 
to be the tenure holder of the land. 
These plots, namely plots Nos, 2737, 
2738 and 2739, have wrongly been in- 
cluded in the petitioner’s holding while 
determining the ceiling limits as appli- 
cable to the petitioner, 

6. Then I come to plots Nos, 2761, 
2762, 2763 and 2764. These plots accord- 
ing to the petitioner, were used for the 
purpose of agriculture and could not be 
held to be as urban land in view of the 
definition of words ‘urban land’ contain- 
ed in Sec, 2 (0), Cl. (0) of Sec. 2 runs 
as under :— 

“In the case where there is no master- 
plan or where the master-plan does not 
refer to any land as urban land, any 
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land within the limits of an urban 
agglomeration and situated in any area 
included within the local limits of a 
Municipality (by whatsoever name call- 
ed), a notified areg committee, a town 
area committee and city or town com- 
mittee, a small town committee, a Can- 
tonment Board or a Panchayat, but does 
not include any such land which is main- 
ly used for the purpose of agriculture.” 


7. In this case what had happened 
was that the petitioner was cultivating 
the Said land, In the year 1970 the peti- 
tioner filed suit No, 339 of 1970 against 
Abdul Rashid and others who had con- 


structed a wall obstructing the passage 


Of the petitioner. The petitioner’s case 
was that as a result thereof he could not 
go to his Jand, The wal] stood up to 1974 
in which year a portion of it fel] down 
and the petitioner applied and obtained 


‘an injunction restraining Abdul Rashid 


and others from raising any construction 
to obstruct the access of the petitioner 
to the land in suit. The suit was ultima- 
tely decreed in 1977. The nature of the 
land is agricultura] land. There is no 
finding by the District Judge that on the 
appointed day the petitioner could have 
cultivated the land but was not cultivat- 


_ ing the land, In view of the fact that 


the petitioner’s access to the land had 
been stopped, the fact of non~cultivation 
by the petitioner as on the appointed 
day, could not change the nature of the 
land from agricultura] land to urban 
land, There may be the circumstances 
in which a cultivator may be unable to 
cultivate the land, 


8. In this connection I would refer 
to a judgment of the Calcutta High 
Court in the case of Bishnu Kumar Mitra 
v. Sub-Divisiona] Officer, Howrah, AIR 
1979 NOC 129, It was observed that 


‘In determining whether a land is 
agricultura] land, the present criterion 
and not the potentiality of the land is 
material. If a land is originally ysed for 
the purposes of agriculture or purposes 
subservient to or allied to agriculture, 
if could be said to be used for agricul- 
tura] purposes, The fact that the land is 
left fallow at say a particular year or 
a particular period owing to certain ad- 
verse seasonal condition or to some other 
reasons, would not make the land which 
is used for agricultural purposes, non= 
agricultural land,’ 
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9. The District Judge had not con- 
sidered this aspect of the matter while 
deciding the appeal of the petitioner, 
There were several other questions raised 
in the writ petition which were not pres- 
sed at this stage, as the matter is being 
remanded to the District Judge, 


10. As regards plots, Nos. 373/2747 and 
2740 the District Judge held that the 
petitioner’s argument that whole of the 
plots could not be treated as vacant 
land in view of the provisions of the 
Urban Building (Regulation) Act as 2/3rd 
of the area would have to be left free, 
could not be accepted as there was no 
master-plan for Aligarh city and ap- 
purtenant land was to be taken under 
Sec, 2 (£) of the aforesaid Act. The Dis- 
trict Judge omitted to consider that un- 
der notification No, 2085/XXXVII-2-63 
(U. C.) 76 dated May 11, 1976 published 
in the U. P, Gazette dated May 11, 1976 
in exercise of powers under sub-sec, (1) 
of Sec, 21 of the Urban Land (Ceiling 
and Regulation) Act, 1976, the Governor 
was pleased to appoint the Controlling 
Authority of Aligarh constituted under 
Sec, 4 of the U. P. (Regulation of Build- 
ing Operations) Act, (No. 34 of 1958), the 
Authority for approving the house scheme 
for economically weaker section of 
the society in the urban agglomeration 
of their respective area, This notification 
suggests that the U. P. (Regulation of 
Building Operation) Act, 1958 was in 
force in Aligarh, The District Judge 
should re-examine thig aspect of the 
matter before deciding the appeal, 


11. In the result, the writ petition is 
allowed in part, The orders of the Com- 
petent Authority and the District Judge 
holding that plots Nos, 2737, 2738 and 
2739 surplus, are quashed, The District 
Judge is, however, directed to determine 
again whether plots Nos. 2761, 2762, 2763 
and 2764 are urban land or are exclud- 
ed from the definition of urban land 
within the meaning of Sec. 2 (o) of the 
Act, that the urban land does not . in- 
clude the land which is mainly used for 
the purpose of agriculture, . The peti- 
tioner is entitled to his costs, 


Petition allowed, 
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SATISH CHANDRA, C. J. AND 
A. N. VARMA, J. 


Dr. Jai Prakash Narain, Petitioner v. 
State of Uttar Pradesh and others, Re- 
spondents. 


Civil Misc, Writ,Petn. No. 1186 of 
1981. D/- 27-1-1982., 

Constitution of India, Art. 226 — U. P. 
Government Notification No. 9113-Sec. 1/ 
V-G-88-78, dated Dec. 3, 1980, cl. (4) — 
Admission to Post-graduate course in 
Psychologica] Medicine in Medical Col- 
seats 
for internal candidates and 25% for ex- 
terna] candidates according to notifica- 
tion — Number of seats available each 
year fixed to two — One seat every 
alternate year would be allotted to ex- 
ternal candidates, 


By virtue of cl. (4) of U. P. Govt 
Notification No. 9113-Sec. 1/V-G~88-78, 
dated Dec. 3, 1980, 75% seats for admis- 
sion to post-graduate course in Psycho- 
logical Medicine were reserved for inter- 
Nal candidates of the Agra Medica] Col- 
lege and 25% seats were reserved for 
the external candidates: Held that the 
Government’s intention of reservation of 
not more than seventy-five per cent 
seats for interna] candidates could well 


-be effectuated if one seat every alternate 


year was held and reserved for external 
candidates, The result would be that out 
of the four seats available in two years, 
three would be reserved for internal 
candidates. That would make the re- 
servation seventy-five per cent. That 
would also make twenty-five per cent 
seats available for externa] candidates. 


(Para 5) 
Caseg Referred: Chronological Paras 
AIR 1980 SC 820 4 


Arjun Singhal, for Petitioner; Stand- 
ing Counsel, for Respondents. 


SATISH CHANDRA. C. J.:— The 
petitioner passed his M. B. B. S. ex- 
amination in 1977 from the Government 
Medical College, Jabalpur. He complet- 
ed his internship in Mar. 1978. He then 
shifted to S. N. Medical College Hospital, 
Agra and did his House Job there. He 
completed it in Apr. 1979. Thereafter he 
applied for admission to the Post- 
graduate Course in Psychologica] Medi- 
cine at the S. N. Medical College, Agra 


_ for the session 1980. His application was, 
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however, rejected. He made an applica- 
tion for the same course for the session 
198] as well but the same has also been 
rejected. Aggrieved, he has come to this 
Court after rejection of 1981 application, 

2 The respondents have in their 
counter-affidavit indicated that apart 
from other things there was no -vacancy 
because according to the procedure for 
admission laid down by the Government, 
seventy-five per cent seats have to be 
reserved for interna] candidates while 
external candidates are eligible for ad- 
mission as against only twenty-five per 
cent seats. In 1980 as well as 1981 there 
were only two vacancies in the speciality 
of Psychological Medicine in the college. 
Since seventy-five per cent and twenty- 
five per cent could not be allocated ap- 
propriately, both the seats were allotted 
to internal candidates hence there was 
no vacancy for external candidates, — 

3. The notification dated Dec. 3, 1980 
on which reliance has been placed by 
the respondents runs as follows: 

“In pursuance of the provisions of 
clause (3) of Art. 348 of the Con- 
stitution, the Governor is pleas- 
ed to order the publication of 
the following English transla- 
tion of notification No. 9113-See, 1/V-G- 
88-78, dated Dec. 3, 1980. 

No. 9113-Sec. . 1/V-G-88-78 Dated 
Lucknow, December 3, 1980. 

In exercise of the powers under sub- 
section (5) of S. 28 of the Uttar Pradesh 
State Universities Act, 1973 (President’s 
Act No. X of 1973), as amended and re- 
enacted by the Uttar Pradesh Universi- 
ties (Re-enactment and Amendment) 
Act, 1974 (U. P. Act ‘No. XXIX of 1974) 
as amended by the U.P. State Universi- 
ties (Amendment) Act, 1980 (U. P. Act 
No. XV of 1980), the Governor, consider- 
ing it so necessary aNd keeping in view 
the recommendations of the Medical 
Council of India, is pleased to order 
that with effect from Dec. 14, 1979 the 
following policy and procedure shal] be 
followed with regard to the admission of 
candidates to the Post-graduate Courses 
(Degree and Diploma) in the State Medi- 
cal Colleges and the K. G. Medica] Col- 
fege, Lucknow :— 

(1) Admission shall be made only on 
the basis of merit. 

(2) The basis of determining the meri? 
shal] be percentage of marks worked 
out after deducting one per cent marks 
for each failure in every subject from 
the total percentage of marks obtained 


~ Jai Prakash Narain y,..State 


In. the- M. B.-B. S.. ‘Examination, 
In case of:a candidate who fails in a 
subject. and jis declared successful in 
second Or subsequent attempt in that 
subject, the marks obtained by him for 
day-to-day performance in the first ex- 
amination in that subject shall be added 
to his total marks while preparing the 
Said index. 

(3) Admissions shall, as far as possible, 
be made in December or January each 
year. 

(4) In’ every speciality, seventy-five 
per cent seats in a particular Medical 
College shall be reserved for the candi- 
dates who have passed the M. B. B. S. 


Examination from that college and 
against the remaining twenty-five per 
cent seats, candidates who have passed 


M. B. B. S. examination from other 
Medical Colleges and are bona fide resi- 
dents of Uttar Pradesh, shall be eligible 
for admission on the basis of merit along 
with the candidates who have passed the 
M. B. B. S, examination from that very 
College. 

(5) Candidates must be bona fide resi- 
dents of Uttar Pradesh. 

NOTE I— “Bona fide resident of 
Uttar Pradesh” means — 

(a) A citizen of India, the domicile of 
whose father is in Uttar Pradesh and 
who himself is domiciled in Uttar Pra- 
desh: or 

(b) A citizen of India, the domicile of 
whose father was not in Uttar Pradesh 
but who himself has resided in Uttar 
Pradesh for not less than 5 years at the 
time of making the application, 

NOTE II — The condition of being 
bona fide resident of Uttar Pradesh shall 
not apply in the case of :— 

(a) displaced students registered in 
Uttar Pradesh on production of a certi- 
ficate to this effect from the Distriet 
Magistrate of the district concerned: 

(bì) wards of the employees of the 
Government of India serving in Uttar 
Pradesh 0n production of a certificata 
from the employer; 

(c) wards of the employees of Defence 
Forces of the Government of India serv- 
ing in any part of the country on pro~ — 
duction of a certificate of the employer; 

(id) wards of employees of public 
undertakings like Life Insurance Cor- 
poration of India, Banks, Bharat Heavy 
Electricals, Indian Drugs and, Phar- 
maceuticals Ltd., serving in. Uttar Pra- 
desh, subject to the condition that they. 


< 
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shal} submit an affidavit on «proper 
stamp, duly sworn to the above effect 
and furnish a certificate from. the :-em- 
ployer, 

:(e) wards of Indian nationals “he 
have been repatriated from other coun- 
tries on production of a certificate from 
the concerned District Magistrate in 
Uttar Pradesh: 

(f) women candidates, who are not 
bona fide residents of Uttar Pradesh, but 
who are married to bona fide residents 
of Uttar Pradesh, on production of a 
certificate from the concerned District 
Magistrate or an affidavit: 

Provided that this exemption shall not 

apply in case of women who are judicial- 
ly separated.” 
It will be seen that 
five per cent seats for 
on the basis of merit are reserved for 
interna] candidates, namely, the candi- 
dates who have passed the M. B. B. S. 
examination from that college: while the 
candidates who have passed M. B. B. S. 
examination from other Medical Colleges 
are eligible for admission against the re- 
maining twenty-five per cent seats, 
4. It ig obvious that Government did 
not intend to make hundred per cent 
reservation in favour of either internal 
Or externa] candidates obviously be- 
cause that would have been unconsti- 
tutional. In Dr. Jagdish Saran v. Union 
of India AIR 1980 SC 820 it was observed 
that blanket ban which is the indirect 
result of a wholesale reservation ig con- 
stitutional heresy. In order to avoid 
striking down of the notification on that 
ground it must be held that the Govern- 
ment meant and intended to make not 
more than seventy-five per cent reservá- 
tion for internal candidates and that it 
was never the intention of the Govern- 
ment in jssuing this policy and procedure 
Notification that in any event the proce- 
dure laid down in it should result in 
hundred per cent reservation for any 
length of time. 

5. It appears that because of the 
number of teachers available in this 
speciality of Psycolagical Medicine, the 
number of seats available each year has 


seventy- 
admission 


< been fixed at two. If the method adopted 


by the authorities in allocating these 
seats hitherto is continued, it will result 
in hundred per cent reservation for 
internal candidates. In 1980 both the 
seats were allotted to internal candi- 
dates, In 1981 also both the seats were 


allotted to interna] candidates, To: avoid’ 
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the attack of unconstitutionality, the 
notification has to be read down: The 
Government’s intention of reservation of 
not more than seventy-five per cent seats 
for interna] candidates can well he 
effectuated if one seat every alternate 
year is held and reserved for external 
candidates, The result wil] be that out of 
the four seats available in two years, 
three would be reserved for internal 
candidates. That will make the reserva- 
tion seventy-five per cent. That will also 
make twenty-five per cent seats 
available for other candidates. 


6. Since the sessions of 1980 as well 
ag 1981 are over, we are not inclined to 
interfere with the admisslons made by 
the respondents for those sessions, but 
for the session 1982 if only two seats are 
available, one of them will be reserved 
for the interna] candidates while the 
other will be available for other candi- 
dates, Subject to these observations the 

writ petition fails and is accordingly 
dismissed. But we make no order as ta 
costs, 

Petition dismissed. 
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DEOKI NANDAN, J. 


Smt. Noor Jahan Begum, Applicant v. 
Abrar Ahmad Khan and another, Re- 
spondents. 


Second Appeal No. 559 of 1976, D/- 
22-12-1981.* 


Evidence Act (1 of 1872), Ss. 65 and 
67:—— Suit for recovery of dower — 
Contents of Nikahnama — Admissibility 
of, in evidence — Execution and attesta- 
tion of Nikahnama proved — Proof of 
hand-writing js not necessary, 


Proof of execution of a document or 
where it is required to be attested, proof 
of attestation also, are sufficient to make 
the contents of it admissible as evidence. 
Where it is stated by a witness - while 
proving a Nikahnama that the contents 
of it were already written and were read 
out to the parties before the witnesses 
signed it, that is sufficient proof of the 
execution and attestation of the Nikah- 
mama. It is not necessary to further 
prove the handwriting: of the person 


a Se 

"Against judgment and decree passed by 
Mahavir Singh Dist. J. Rampur. D/- 
26-5-1975. 
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who had written the Nikahnama to make 
the contents of it admissible. In the in- 
stant case, the oral evidence led by the 
plaintiff that the amount of dower settled 
was Rs. 10,000/- was corroborated by 
Nikahnama and could be accepted. 
(Paras 3, 4) 

A. N. Bhargava, for Applicant; Syed 
Uddin, for Respondents. 

JUDGMENT :— This is a plaintiff's 
second appeal in a sult for recovery of 
dower, which was alleged to have been 
fixed at Rs. 10,000/-. The trial court 
decreed the suit for Rs. 500/- and the 
lower appellate court has confirmed that 
decree. The only dispute in this case is 
whether the amount of dower settled 
was Rs. 10,000/- as claimed by the plain- 
tiff A Nikahnama Ext. 4 was executed 
in this case but unfortunately the copy 
of it, which was produced is soiled and 
not easily decipherable. The tria] court 
took the view that although the execu- 
tion and attestation of the Nikahnama 
was proyed by the witnesses, its con- 
tents were not proved because the hand- 
writing of the person who wrote the 
WNikahnama was not stated to be his. The 
lower appellate court accepted that view 
of the trial court and also took the view 
that ora] evidence was inadmissible in 
view of the fact that the terms of the 
Nikah were reduced to writing. The 
lower appellate court also found the 
plaintiffs evidence to be un-reliable. 

2. The first question which arises in 
this appeal is whether the contents of 
the Nikahnama, if decipherable, can be 
read in evidence and if not whether the 
oral evidence led by the parties could be 
taken into consideration, and if so whe- 
ther the plaintiff's evidence has wrongly 
been rejected by the lower appellate 
court. 

3. The two courts below have relied 
On 5.67 of the Indian Evidence Act for 
holding that the contents of the Nikah- 
Mama were not admissible in evidence 
inasmuch ag the hand-writing was not 
proved. S. 67 of the Indian Evidence 
Act is in the following terms: 

“Tf a document is alleged to be signed 
or to have been written wholly or in 
part by any person; the signature or the 
handwriting of so much of the document 
as is alleged to be in that person’s hand- 
writing must be proved to be in his 
handwriting.” 

The section isin two parts. ‘The first part 
relates to the proof of Signature and the 
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other part relates to the proof of hand- 
writing. ‘Where a document is proved to, 
be executed by proving the signature or’ 
thumb-impression of the executant and 
proved to have been attested by wit-: 
nesses by proving their signatures or 
thumb impression. it is not necessary to: 
also prove the hand-writing of the per- 
Son who has written it. Proof of execu- 
tion of a document, or where it is re- 
quired to be attested, proof of attestation’ 
also, are sufficient to make the contents: 
of it admissible. If that were not so, type! 
written documents would be entirely in-' 
admissible in evidence. It had been stat-| 
ed by the witnesses who proved the 
Nikahnama that the contents of it were! 
already written ang were read out to! 
the parties before they and the witnesses: 
signed it. That was sufficient proof of: 
the execution and attestation of the’ 
Nikahnama. It was not necessary to fur-| 
ther prove the handwriting of the per-; ’ 
80n who had written the Nikahnama. 
The view of both the courts below on 
this point proceeds om a wrong inter- 
pretation of S. 67 of the Indian Evi- 
dence Act. The next question which 
arises in this case is whether the amount 
of the dower specified in the Nikahnama 
is decipherable in view of the soiled con- 
dition of the document. One of the 
grounds of appeal in this Court was that 
it is decipherable. I took the assistance 
of Mr. M. A. Qadeer, Advocate, who is 
well acquainted with the Urdu language 
and was not a counsel] for either party in 
this case. He stated before me that the 
amount of dower specified in the Nikah- 
nama could be Rs. 10,000/- and it could 
in no case be Rs. 500/-. I have no reason 
to doubt his statement and accept it to 
be correct. 

4, The amount of the dower specified 
in the Nikahnama having been found to 
be Rs. 10,000/-, no other point survives 
for consideration. The oral evidence Jed 
by the plaintiff that the amount of dower 
settled was Rs. 10,000/- is corroborated 
by the Nikahnama and must, therefore, 
be accepted. 

5. In the result the appeal succeeds 
and is allowed. The decree under appeal 
ig modified. The plaintiff’s suit is decreed 
for recovery of Rs. 10,000/- as dower 
with costs throughout against the defen- 
dant-respondent Abrar Ahmad Khan 
alone, who wag the second defendant in 
the trial court and is the first respondent 
in this court and who alone had con- 
tested the suit and who now represents 
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the 2nd respondent also, 
order dated 28-3-1980. 


vide Court’s 


Appeal allowed, 
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K. P. SINGH, J. 

State of U. P., Petitioner v. Prescribed 
Authority, Kiccha (Rudrapur) Nainital 
and others, Opposite Party. 

Civil Misc. Writ Petn. No, 3358 of 1978, 
D/- 13-11-1981. 


(A) Constitution of India, Art. 226 — 
Laches —— Govt, filing writ petition þe- 
latedly and giving incorrect explanation 
for condonation — Liberal view cannot 
be taken simply because party in default 
is Govt. AIR 1977 Delhi 38, Rel. on. AIR 
1961 SC 1704, Ref. (Paras 8, 10) 

(B) Constitution of India, Art. 226 — 
Laches — Admission of writ petition — 
Doeg not take away right of respondent 
to raise question of limitation and laches. 

By mere admission of a writ petition 
the right of the opposite party to raise 
the question of limitation and laches is 
not taken away. The contesting opposite 
party can press its objection regarding 
laches and limitation and that question 
can be examined and determined at the 
stage of final hearing of the writ petition. 

(Para 12) 

Held, although the writ petition had 
been admitted, it was liable to be dis- 
missed since it was highly belateq and 
the petitioner had given incorrect 
explanation for condonation of delay. 
AIR 1971 All 263, Disting. (Para 12) 

(C) Constitution of India, Art, 226 — 
Error of law — Determination of surplus 
land under U. P. Imposition of Ceiling 
on Land Holdings Act — Land sold by 
tenure-holdey prior to 24-1-71 excluded 
from surplus area u/s. 6 on basis of 
G. O. No. 3548/76-1-5 (13) 72 — Held, 
consideration of G. O. was not a patent 
érror and State was not entitled to relief 
under Art. 226, even though transfer was 
invalid, (U. P. Imposition of Ceiling on 


Land Holdings Act (1 of 1961), S. 6). 
1967 All LJ 551, Rel. on. (Para 14) 
Cases Referred: Chronological] Paras 
AIR 1977 Delhi 38 8 
- ILR (1972) 1 Delhi 200 8 
AIR 1971 All 263 II 
1967 All LJ 551:1967 Ali WR (HC) 
186 6, 13 
AIR 1964 SC 215: (1964) 3 SCR 467 8 
ATR 1961 SC 1704 7 
LY/BZ/G142/81/HR/RSK/SNV. 
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M. S. Negi, for Petitioner; P. K. Misra 
and V. B. Singh, for Opposite Party. 

ORDER :— This writ petition is by 
the State of U. P. against the judgment 
of ‘Shri D. P. Varshni, Civil] Judge, 
Nainital, dt. 21-2-1977 whereby the ap- 
peals preferred by the tenure-holder 
and his transferees were dealt with. 


2 A notice u/s. 10 (2) of the U. P. 
Imposition of Ceiling on Land Holdings 
Act (hereinafter referred to as the Act) 
was served upon the opposite party 
No. 2 Mohammad Sharwat Yar Khan in 
the present writ petition who contested 
the notice and claimed exclusion of land 
sold by him and by his divorced wife. It 
was also alleged that unirrigateq land 
has been shown as irrigated one and it 
had also been asserted that land sold by 
sale deedg prior to 24-1-1971 was wrong- 
ly held as the tenancy of the tenure- 
holder on 8-6-1973 and various other 
pleas were taken. 

3. The prescribed authority through its 
judgment dt, 22-5-1976 declared 43.65 
hectares of irrigated land as surplus area 
of the tenure-holder as is evident from 
Annexure 1 attached with the writ peti- 
tion. Thereafter the tenure-holder as 
well as the transferees preferred ap- 
peals which were dealt with by the appel- 
late authority through its judgment dt. 
21-2-1977. Against the judgment of the 
appellate authority the tenure-holder 
had come in writ to this Court and had 
also gone to the Supreme Court but the 
judgment of the appellate authority has 
been confirmed. 


4. It appears that the State of U. P., 
has filed the present writ petition on 
7-4-1978 against the judgment of the ap- 
pellate authority dt. 21-2-1977. Before 
me the learned counse] for the opposite 
party has raised a preliminary objection 
that the writ petition is much belated 
and the explanation given by the peti- 
tioner is not correct, hence the writ peti- 
tion should be dismissed. 


5. The learned counsel for the peti- 
tioner has contended that in the circum- 
stances Of the present case satisfactory 
explanation has been given for condona- 
tion of delay and once the writ petition 
has been admitted, the writ petition can- 
not be dismissed qn the ground of delay 
and laches. It has also been submitted 
that in view of the rulings ofthis Court 
as well as the Supreme Court, liberal 
view should be taken on the question of 
limitation and the writ petition should 
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not be dismissed. Lastly. it has 
contended that the appellate - authority 
has patently erred in ignoring certain 
Sale deeds executed prior to 24-1-1971 
on the basis of Government orders, hence 
the impugned judgment is patently er- 
roneous and the writ petition should not 
be thrown on technica] grounds. 


6. In reply, the learned counsel for 
the opposite parties has submitted that 
the appellate authority has correctly 
taken into account the Government 
Order in excluding the land sold by the 
tenure-holder before 24-1-1971. The 
learned counsel for the opposite party 
has placed ‘reliance upon the. ruling re- 
ported in 1967 All LJ 551 Kesar Sugar 
Works Ltd. v. State of U. P. and has em- 
phasized that the Government Orders 
should be taken ag concessions or ad- 
missions and on that ground the impugn- 
ed judgment should not be interfered 
with. It has also been re-emphasized that 
the explanation given by the petitioner 
was incorrect as the petitioner had 
up an incorrect theory for condonation 
of delay as the petitioner had filed a 
counter affidavit in the writ petition filed 
by the contesting opposite party and the 
petitioner had known much earlier about 
the order of the appellate authority and 
could have filed the writ petition within 
reasonable “time, but the petitioner did 
not choose to do so. Since now the view 
of this Court has been expressed in re- 
ported rulings that the genuineness of 
the sale deeds prior to 24-1-1971 can also 
be examined by the ceiling au- 
thorities, the petitioner has fileq the 
present writ petition with incorrect ex- 
planation. Moreover, each day’s delay 
has not been explained and the petitioner 
cannot stand on a different footing that 
an individual litigant hence the writ 
petition should be dismissed in the pre- 
sent case on the ground of limitation 
alone. It has also been emphasized that 
when the writ petition was admitted 
that did not mean that the opposite 
party cannot 
petitioner on the ground of limitation. 
The question of limitation stands in the 
way of the petitioner and it should be 
accepted and the writ petition should be 
dismissed. 

7. In reply to the preliminary abie 
tion raised on behalf of the contesting 
opposite party regarding the .question. of 
limitation, the learned. counsel. for ‘the 
petitioner has placed reliance,. upon, thë 
‘ruling reported in ATR 1961 SC 11704 


been 


. State-v. Prescribed: Authority; Kiccha: 


set 


contest the claim of the. 


death within a reasonable 
. ‘bare, piano -of the.. 
enou ` 
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Nav Rattanmal V: State of 
Rajasthan. The. learned counsel for the 
petitioner has emphasized the following 
observation in para 10 of the aforesaid 
Ruling :— 

t... First, we have the fact that in 
the case of the Government if a claim 
becomes barred by limitation the losy 
falls on the public, i e. on the community 
in general and to the benefit of the pri- 
vate individual who derives advantage 
by the lapse of time. This itself would 
appear to indicate a sufficient groumd for 
differentiating between the claims of an 
individual and the claims of the com- 
munity at large. Next, it may be men- 
tioned that’ in the case of Government 
machinery it is a known fact that it 
does not move as quickly as in the case 
of individuals. Apart from the delay oc- 
curring in the proper officers ascertaining 
that a cause of action has accrued — 
Government being an impersonal body, - 
before a claim is launched there has to 
be inter-departmental correspondence, 
consultations, sanctions obtained accord- 
ing to the ryles. These necessarily take 
time and it is because of these features 
which are sometimes characterised as 
red-tape that there is delay in the 
functioning of government  offices......... 


8, In this connection it would be 
necessary to mention a ruling reported 
in AIR 1977 Delhi 38 Union of India v. 
Kundan. Paragraphs 19 and 20 of the 
aforesaid ruling run as below:— 


“19. In Rameshwar Nath’s case (ILR 
(1972) 1 Delhi 200) the bench relied on . 
Union of India v. Ram Charan, (1964) 3 
SCR 467: (AIR 1964 SC 215) where the 
Supreme Court said: 


“The expression ‘sufficient cause’ ii 
not to be liberally construed either be- 
cause the party in default was the Gov- 
ernment or because the question arose in 
connection with the impleading of -` the 
legal representatives of the deceased re- 
spondent, The court should not readily 
accept whatever is alleged to explain 
away the default. The délay in making 
the application should not be for reasons 
which indicate the negligence in the party 
making the applicationin nottaking cer- r 
tain steps which he could have and should 
have taken. The Court has to be satis- 
fied that there were certain valid rea- 
sons for the applicant not knowing the 
time. The 
applicant, is mot 


Ay 
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= 20. In. Union. of India v..Ram Charan 
(AIR 1964 SC 215) (supra), the Supreme 
Court had laid down certain guidelines 
for determining what is ‘sufficient cause’ 
for the purpose of Rule 9 of Order 22. 
It was observed that it would be futile 
to lay down precisely as to what consid- 
erations would constitute sufficient cause 
within the meaning of the rule but that 
it can be said that delay should not be 
for reasons which indicate negligence on 
the part of the party im not taking the 
necessary steps which he could have and 
should have taken, and that what would 
be such necessary steps would depend 
On the facts and circumstances of the 
particular case.” 


9. In view of the above extracts it is 
clear that there is No hard and fast rule 
that if the Government is a party to a 
litigation the question of limitation must 
be construed liberally and the laches on 
the part of the Government should not 
be taken note of seriously specially when 
their Lordships of the Supreme Court in 
the case of the year 1964 mentioned su- 
pra have observed as below (at p. 219 of 
ATR 1964 SC):— 


“There is no question of construing the 
expression ‘sufficient cause’ liberally 
either because the party in default is the 
Government or because the question 
arises in connection with impleading of 
the legal representative of the deceased 
respondent.” - 


10. The determination of the question 
f laches depends upon the facts and 
circumstances involved im a particular 
case. I am not prepared to accept the 
contention of the learned counsel for the 
petitioner that since the petitioner is 
State of U.P. the delay in filing the writ 
petition should not stand in the way of 
hearing the writ petition om merits, It is 
oteworthy that the petitioner in para- 
graph 6 of the writ petition has stated 
hat after the delivery of the judgment 
by the Civil Judge on 21-2-1977 the file 
of the relevant case was misplaced and 
as soon as the file was recovered after 
getting instructions from the Govern- 
ment machinery the writ petition has 
been filed without undue delay. In 
paragraph 3 of the, supplementary coun- 
ter-affidavit by Mohammad Ahmad, the 
allegations regarding condonation of 
delay on the part of the petitioner have 
been controverted and the main conten- 


‘tion on behalf of the opposite party ‘is. 
that in. ‘their writ petition a counter-affi- 
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: petitioner explained .the 
in, which the’ - counter-affidavit. was' filed 


All. 153 


davit had been filed on 27-7-1977 and the 
State had come to know about the im- 
pugmed order in the present writ peti- 
tion dt.. 21-2-1977 at least on that date, 
hence the explanations given by the 
petitioner in the present writ petition is 
incorrect and should not be accepted. In 
supplementary rejoinder affidavit filed 
by Chintamani Joshi the allegations 
made in paras 3A to 5 of the supplemen- 
tary counter-affidavit have not been de- 
nied. In paras 8 and $89 explanations 
have been given justifying the condona- 
tion of delay in filing the writ petition 
but in the present case I am not Satisfied 
that the explanations given by the peti- 
tioner for filing the writ petition is cor- 
rect. Since the petitioner, has not  ap-, 
proached this Court with correct expla- | 
nation for condonation of delay, I think: 
that the writ petition should be dismiss- { 
ed on the ground of laches and delay. 
The allegations in paragraph 8 of the 
supplementary rejoinder affidavit to the 
effect that the counter affidavit in the 
writ petition was filed by the concerned 
authority without obtaining any permis- 
sion from the State Governmént and it 
was wrong to allege that the State Gov- 
ernment had full knowledge of the filing 
of the counter-affidavit on 27-7-1977 do 
not appeal to me. In the writ petition of 
the contesting opposite party, a stand- 


‘ing counsel of this Court must have filed 


the counter affidavit on the instructions 
received and another counsel of the State 
of U. P. which has filed the present writ 
petition must have received instructions 
to file the present writ petition. If one 
of the agents of the State of U. P. had 
knowledge about the impugned order the 
knowledge can be impugned to the State 
of U.P. itself. If for any reason the 
State of U. P. did not know the impugn- 
ed order earlier as alleged in the present 
writ petition it should have given proper 
explanation in the writ petition itself re- 
garding the fact that a coumter-affidavit 
in the writ petition of the contesting op- 
posit party was filed under particular — 
circumstances, Since the petitioner has 
not come with correct stand, I think that 
the discretionary power of this Court 
under Article 226 of the Constitution 
should not be exercised at the instance 
of the petitioner. Due to wrong stand 
taken by-the petitioner in the writ peti- 
tion, I am not at all prepared to condone 
the ‘laches in the present case. Had the 
circumstances 
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in the writ petition of the contesting 
opposite party and that circumstances 


had escaped the notice of the petitioner 
due to some reason, I would have con- 
doned the delay but making wrong al- 
legations in the writ petition at the first 
instance has compelled me to reject the 
writ petition on the ground of laches and 
delay. 

11. As regards the contention of the 
learned counsel] for the petitioner or that 
once the writ petition has been admitted, 
it should not be thrown out on the 
ground of delay Or laches, the learned 
counse] for the petitioner has: placed re- 
liance upon the ruling of this Court re- 
ported in AIR 1971 All 263 General 
Manager U. P. Government Roadways 
Bareilly Region v. State Transport Ap- 
pellate Tribunal, Uttar Pradesh wherein 
a learned single Judge of thig Court has 
made the following observation in para- 
graph 5: 

“On behalf of the contesting opposite 
party q preliminary objection was raised 
that these writ petitions are barred by 
limitation. This preliminary objection is 
however. devoid of any force for the 
simple reason that no limitation for fil- 
ing writ petition is prescribed by any 
law, It is only discretionary with the 
Court not to entertain a writ 
petition on the ground of the 
laches, if the petitioner approaches 
the Court after an undue delay of the 
passing of the impugned order. In the 
present case the Bench while admitting 
the writ petitiong was satisfied that the 
delay had been explained and that there 
were no laches on the part of the peti- 
tioners. Hence, this objection is no 
more open to the contesting opposite 
party at this stage.” 

12. The above mentioned ruling is 
distinguishable and inapplicable to the 
facts and circumstances . of the present 
case. In the present case I do not find 
that the single Judge while admitting the 
writ petition had condoned the delay as 
the writ petition was admitted without 
any observation regarding the question 
of limitation. Moreover, by mere admis- 
sion of a writ petition the right of the 
opposite party to raise the question of 
limitation amd laches is not taken away, 
The contesting opposite party can press 
its objection regarding laches and limi- 
ation and that question can be examin- 
ed and determined at the stage of final 
hearing of the writ petition. In the pre- 
jent case, as mentioned - above, I have 
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come to the conclusion that the petitioner 
did not give correct explanation for con- 
donation of delay and it had come to 
know about the impugned order on thel- 
date when a counter-affidavit was filed 
On behalf of the petitioner in the writ 
petition of the contesting opposite party, 
I think that the present writ petition 
is highly belated and deserves to be dis- 
missed on that ground. In the present 
case I am not prepared to accept the 
contention of the learned coumsel for the 
petitioner that as the writ petition had 
been admitted it should not be thrown 
on the ground of Jaches and delay. 

13. On merits the only question in- 
volved in the present writ petition is 
whether the Appellate Authority was 
justified in excluding the land sold by 
the tenure holder prior to 24-1-1971 
while determining the ceiling area of the 
tenure holder on the basis of a G. O. 
No. 3548/76-1-5 (13) 72, Revenue Depart- 
ment Lucknow dt. 1-7-1976 issued by Shri 
Athar Hussain Commissioner by Secre- 
tary, U. P. Government to the Secretary, 
Board of Revenue U. P. Lucknow. 
This question has been dealt with 
by the Appellate Authority in paras. 15 
and 16 of the impugned judgment. I 
have my own doubts whether the Appel- 
Iate Authority could ignore the sale deeds 
executed by the tenure holder prior to 
24-1-1971 taking shelter behind the above 
mentioned G. O. In 1967 All LJ 551 Ke- 
sar Sugar Works Ltd. v. State of U. P. 
(at page 555 last paragraph) a learned 
single Judge of this Court has made the 
following observation:— 

“On this question the petitioner has 
urged that the Prescribed Authority had 
granted exemptions to the extent of one 
acre of land for every ten poultry birds 


and two acres of land for every 
head of cattle on the basis 
of departmental instructions issued 


by the Govermmenf, If that is so the 
Prescribed Authority could legitimately 
take such instructions into account, The 
Act has been enacted so as to find surplus 
Tand of a temure-holder, which_vests in 
the State. The State is the beneficiary of 


the surplus land. In determining 
surplus land the lands mention- 
ed in Section 6 are disregard- 
ed or exempted. The exemptions 


are, therefore, at the expense of State. If 
the State Government makes a conces- 
gion in respect of the determination of 
the exemptible area under Section 6, the 
Prescribed Authority could legitimately 
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take into account such concessions. These 
concessions may be made in the evidence 
adduced in this respect or may take the 
© shape of departmental] instructions. If 


there are clear departmental instructions 


On this point, the Prescribed Authority 
could legitimately base its finding on 
THEM, «..censserees 2 
(Emphasis is mine), 
14. In view of the above observations 
of the Jearned single Judge of this Court 
even if I nay be of a contrary view iI 
am not prepared to hold that the Appel- 
ate Authority has patently erredin tak- 
ing into account the G. O. while deter- 
ining the ceiling area held by the ten- 
ure holder. In the circumstances of the 
present case, the contention of the learn- 
ed counsel] for the petitioner that the 
Appellate Authority has patently erred in 












if any, onthe part ofthe Appellate Auth- 
ority cannot be characterised as patent 
one. Thus, the petitioner is not enti- 
tled to issue of writ of certiorari even 
on merits, though in view of the area sold 
and considerations therefor mentioned in 
the various sale deeds I am not prepared 
te hold that the sale deeds were valid 
«msactions in the eye of law. 

' 15, In the result, the writ petition 
fails and is dismissed. Parties are direc- 
ted to bear their own costs. 

Petition dismissed. 


AIR 1982 ALLAHABAD 155 
DEOKI NANDAN, J. 

Syed Ahmad Khan, Appellant v. Smf. 
Imrat Jahan Begum, Respondent. _ 

First Appeals Nos. 107 of 1979 and 498 
of 1981, D/- 27-1-1982. 

(A) Dissolution of Muslim Marriages 
Act (8 of 1939), S. 2 (viii) — Word 
“cruelty” — What iy not — Passing of 
decree of restitution of conjugal rights 
in favour of husband and decree for pay- 
ment of prompt dower in favour of wife 
—- Proper order to be passed. (Muslim 
Law — Restitution of conjugal rights). 


Where a Muslim husbamd married a 
third time during the pendency of the 
suit for restitution of conjugal rights in 
respect of his second wife. that could 
mot be a good cause for refusing the 
decree for restitution of conjugal rights. 
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Further, the suit could not be resisted on 
the basis of S, 2 (vii) when the wife 
did not live with the husband for a single 
day after his having married a third 
time as it could not be said that she was 
treated crually within the meaning of 
S. 2 (viii) However, where the wife al- 
ready had a decree in her favour for re- 
covery of her prompt dower and the 
husband was not paying it, it would be 
equitable, just and proper to impose a 
condition that the subsequent decree for 
restitution of conjugal] rights in favour 
of the husband would not be execut- 
able unless the decree for recovery of 
the prompt dower was Satisfied. AIR 
1966 All 548, Dist, (Paras 8. 10) 

(B) Limitation Act (36 of 1963), S. 29 
(3) — Suit for recovery of prompt dower 
— Limitation. (Muslim Law — Dower). 

Section 29 (3) expressly saves a suit 
for recovery of dower which is brought 
under the Muslim Law of Marriage and 
Divorce, from the law of limitation. 


1979 All LJ 771, Rel. on. (Para 11) 
Cases Referred; Chronological Paras 
1979 All LJ 771- 11 


AIR 1966 Ali 548: 1966 All LJ 182 9 


P. K. Bisaria and Rajesh Varma, for 
Appellant; Janardan Sahai, for Respon- 
dent, 

JUDGMENT :— These are two First 
Appeals, one by the husband, being First 
Appeal No. 107 of 1978 from a decree 


dated 23rd Nov., 1978 for recovery of 


Rs. 20,000/- as dower in Suit No. 100 of 
1975 of the court of the Civil Judge, 
Budaun, and the other by the wife be- 
ing First Appeal No. 498 of 1981 from a 
decree dated 23rd Nov., 1978 for restitu- 
tion of conjugal rights passed by the 
court of the Civil Judge, Budaun in 
Suit No. 435 of 1973. This latter appeal 
was originally filed in the court of the 
District Judge, Budaun, but was with- 
drawn by this Court and connected with 
the former appeal 

2. The two suits giving rise to these 
two First Appeals were consolidated and 
tried together and disposed of by a 
common judgment dated 23rd Nov., 1973 
by the court of the Civil Judge, Budaun. 
Suit No. 485 of 1973 for restitution of 
conjugal rights was treated to be the 
Ieading case. Both the suits were de- 
creed. Thus, while there is a decree for 
restitution of conjugal rights against 
the wife, there is a decree for recovery 
of Rs. 20,000/- as prompt dower against 
the husband, 
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3. . The relevant facts of the case are 
that the parties .were married in the year 
1968. The husband Syed Ahmad Khan 
had already a wife living when he 
married the present wife Smt, Imrat 
' Begum. The parties are supposed to have 
lived and cohabited together only for 
about a year and it was stated in the 
husband’s plaint dated the 29th Oct, 
1973 for restitution of conjugal rights 
' (Suit No. 435 of 1973 originally of the 
court of Munsif, Bisauli) that the wife 
had for the last four years neglected 
and refused to give her society or to 
cohabit with the: husband without just 
cause and had taken to the profession of 
a teacher at Gunnaur against his wishes; 
and did not come to live with him in 
spite of a notice served in July, 1973. It 
is not necessary to detai] the defence 
set up by the wife. The issues. on which 
the parties went to trial, were the fol- 
lowing :— 

“1. Whether the defendant has with- 
drawn herself from the society of the 
plaintiff without any just and reasonable 
cause? 

2: Whether the plaintiff cannot force 
restitution of the conjugal rights? 

3. Whether the defendant has right fo 
refyse the restitution of the conjugal 
‘rights for reasons given in written 
statements? 

4. Whether the plaintiff is entitled for 
the decree of conjugal rights? 

5. To what relief, if any, is the plain- 
tiff entitled? 

4, On an appraisal of the evidence on 
the record, the trial] court answered 
issues Nos. 1 aNd 3 by Saying that the 
defendant wife had withdrawn from the 
society of the plaintiff husband without 
just and reasonable cause and that she 
had failed to prove that there is any 
reason for her to refuse restitution of 
conjugal rights and on issues Nos. 2 and 
4 that the plaintiff was accordingly en- 
titled to a decree for restitution of con- 
fugal rights. 

5. In the other suit, namely Suit 
No. 435 of 1973 originally of the court 
of tha Munsif. Bisauli, it was stated that 
the parties were married on 3rd June, 
1968 that the amount of dower settled 
was Rs. 20,000/- end that the whole of 
it was prompt. A Nikahnama in. proof of 
the same was ‘referred to in the plaint, 
proved and produced at the trial, It was 
said that the amount was not being paid 
by the defendant in spite of repeated 
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- tution of conjugal 
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demands: and that the husband, ultimate- 
ly refused to pay it through his notice 
dated 6th July, 1973 bence the suit. In 
this case too, it is not necessary to detail 
the defence and a reference to the issues 
framed by the trial court ig Sufficient, 
They were— 

(1) Whether the plaisttiff is entitled to 
Claim of the dower? 

(2) Whether the suit is 
estoppel aNd acquiescence? l 

(3) Whether the suit is barred by time? 

(4) Whether the plaintiff is not entitled 
to recover the dower debt as _ alleged 
wt para 7 of the written statement? and 

(5) To what relief, if any, is the plain- 
tiff entitled? 

6. The finding of the trial court on 
issue No. 1 was that the wife was en- 
titled to claim the dower from the hus- 
band, on issue No. 3 that the suit was 
not barred by time Issues Nos. 2 and 4 
were not pressed. 

7. In the result, both the suits were 
decreed as aforesaid by the trial court. 

8. It appears from the reasoms given 
by the trial] court for its findings on 
issues Nos. 1 and 3 in the suit for resti- 
rights, that the wife 
was willing to live with the husband 
even up to the year 1972 and that she 
could not be said to have been treated 
cruelly by the husband so as to give her 
any cause for refusing her society to 
him. This finding cuts both ways, for it 
means that while om the one hang the 
wife could not be said to have withdrawn 
herself from the society of the husband 
at least up to the year 1972, on. the other 
hand that there was mo good cause for 
her refusing to join the husband, parti- 
cularly when the husband served a 
notice on her as to do so aNd even fol- 
lowed it up by a suit. The finding that 
the wife could not complain of any cruelty 
during the period when she did actually 
live with her husband cannot bẹ seri- 
ously challenged if she was willing to go 
back to the husband in the year 1972. 
The fact that she had not lived with the 
husband at anytime after 1969 shows 
that she could have had no reasonable 
ground for believing that it would not 


barred by 


be safe for her to live with the husband. > 


Mr. Janardan Sahai pointed out that it 
was admitted by the husband that he 
had married a third time. during the 
pendency of this litigation. That may 
be a good cause for refusing a decree 
for restitution of conjugal rights, .. but 
the learned Judge pointed out that even 
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' a Muslim is entitled to have úp to 
four wives. Since the wife did not live 
with the husband for a single day after 


- itis having married a third time, it can- 


treat his wife equitably in accordance 

ith the injunction of the Quran. So far 
as the first wife was concemed the com- 
plaint was not that the husband did not 
jtreat the wife, who has appealed from 
hess decree of the restitution of conjugal 
rights, equitably in accordance with the 
injunctions of the Quran but thatthe first 
wife treated her roughly. It therefore 
appears to me that the wife, who has 
appfaled from the decree of restitution 
of conjugal rights, cannot be said to have 
proved that the husband had treated her 
with cruelty in the sense in which it is 
explained and defined in the Dissolution 
of Muslim Marriages Act, 1939. That be- 


ir be said that the husband does not 


~ Ing so she could not properly resist the 


husband’s demand for her society which 
he has followed up with the suit for re- 
stitution of conjugal rights, 


$. Confronted with this position Mr. 
Janardan Sahai, learned counsel for the 
wife, contended that the decree for re- 
stitution of conjugal rights, even if if 
were allowed to stand could not be en- 
forced unless the wife’s demand for 
payment of her prompt dower was satis- 
fied. On this Mr. Rajeshji Verma ` ob- 
fected that after consummation of a mar- 
riage non payment of dower, even though 
exigible, cannot be pleaded in defence to 
an action for restitution of conjugal 
rights, and relied upon for the proposi- 
tion on a Division Bench decision of this 
Court im Rabia Khatoon v, Mohd. Mukh- 
tar Ahmad {AIR 1966 All 548). Mr 
Janardan Sahai countered by saying that 
he is not putting forth the demand for 
dower as a defence to an action for re- 
stitution of conjugal rights, The wife 
already has a decree in her favour for 
recovery of her prompt dower. The 
husband was not paying it and im equity 
the court ought to have made the satis- 
faction of the decree for recovery of 
dower as a condition for enforcement of 
the decree for restitution of conjugal 
rights In Smt. Rabia Khatoon’s case 
(supra) also although non payment of 
the dower was not admitted as a proper 
defence in the suit for restitution of 
conjugal: rights which was decreed yet 
the decree was- made conditional] upon 
payment of the amount of prompt: jsi 


by the husband to the wife, 
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10. Under the circumstances, ‘it would] - 
be equitable, just and proper to impose 
a condition that the decree for restitu- 
tion of conjugal rights. would not be ex- 
ecutable unless the decree for recovery 
of the prompt dower was 3atisfied, This, 
however, brings me to the question whe- 
ther the decrée for recovery of dower is 
Sustainable. 

11. One ef the grounds of objection 
against the decree was that the suit was 
fime barred. Apart from the facts found 
by the trial court for holding that the 
claim was not barred by limitation. I 
have been referred to the judgment of 
this Court in Naeem Begum v. Alam Ali 
Khan, (1979 Ali LJ 771) wherein it was 
held that Section 29 (3) of the Limita- 
tion Act. 1963 expressly saves a suit 
for recovery of dower which is brought 


under the Muslim Law of marriage and 
divorce, from the law of limitation. 
12. On the merits of the claim the 


huSband’s defence wag that it had beer 
remitted by the wife That defence has 
been disbelieved by the trial court onan. 
appraisal] of evidence, on the record. The 
evidence on this point is oral. The trial 
court had the opportunity of hearing the 
witnesses and watching their demeanour. 
There is nothing im the facts and cir- 
cumstances of the case which may give 
me reason to think that the finding is, 
in anyway, incorrect. Learned counsel 
for the appellant has been unable to 
show that the finding suffers from any 
error. The amount of the dower was 
mot remitted, The correctness of the 
amount or that the whole of it was prompt 
wag not challenged by- the husband, 
his whole defence being that it was re- 
mitted. 

13. In the result, both these appeals 
are liable to be dismissed, subject how- 
ever, to the modification im the decree 
for restitution of conjugal rights that 
was passed by the Civil Judge. Budaun, 
in Suit No. 435 of 1973 originally of the 
court of Munsif, Bisauli, to the effect 
that the decree shal] not be executable 
and shall not be executed until such 
time as the decree for recovery of dower 
passed in Suit No. 100 of 1975 of the 
court of the Civil Judge, Budaun, is fully 
satisfied. In the circumstances, J would 
however, direct that the husband Sayed 
Ahman Khan shall pay the costs of the 
wife it both the Ears Appeal in this 


Court, 
" Appeals dismissed. 
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AIR 1982 ALLAHABAD 158 
DEOKTI NANDAN, J; 
. Smt. Aqlima Bibi and others, Appel- 
lants v. Shiv Shanker and others, Re- 
spondents, 


Second Appeal No, 889 of 1970, D/- 
12-1-1982.* 
(A) Easements Act (5 cf 1882), Sec- 


tion 56 — Land belongmg to erstwhile 
Zamindar -~ Transfer of standing con- 
struction by Hcensee — Term implied in 
respect of non-agricultural village — Abo- 
lition of Zare Chaharuom and Zamindari 
— Term of Fasal Chaharum of Wazib-ul- 
Arz cannot be imvoked to invalidate 
transfer. (Wajib-ul-Arz — T.P. Act (4 of 
1882}, Sections 7, 105). 


A right to transfer is necessarily im- 
plied im case of licences granted | by 
Zamindars for building houses on land 
forming part of their Zamindari in areas 
other than agricultural villages, Maunath 
Bhanjam was not being an agricultural 
„village, the licensee would be entitled to 
‘transfer the standing construction, 

(Paras 12, 13) 

Where in the part wherever a house 
was constructed, the site of which þe- 
longed to the Zamindarj and not to the 
house owner, was transferred, it would 
be the ‘Amla’ which was transferred and 
not the house with the site. The ‘Amla’ 
i: e, the standing construction carried 
with it the right to occupy the site on 
the terms on which the transferor occu- 
pied it amd that is why payment of “zare 
chaharum’ was required. Zare chaharum 
has, however, been abolished and the 
term about the previous permission of 
the Zamindar as contained in the Wazib- 
ul-Arz of village Sarahu of Pargana 
Maunath Bhanjam. district Azamgarh 
from the settlement record of 1874 A.D. 
was hardly enforceable, when zamindari 
had been abolished and Zare chaharum 
was no longer payable. ‘Therefore the 
term of Fasal chaharum of the Wajib- 
ul-Arz could mot be invoked to invali- 
date the transfer in question. (Para 14) 


(B) Limitation Act (36 of 1963), Arti- 
cles 64, 65 — Licence in respect of 
superstructure —— Licensee cannot claim 
adverse possession over land on which 
superstructure stands. (Para 15) 


*Against judgment and decree of Prem 
Singh 3rd Temporary Civil J., Azam- 
garh, D/- 31-5-1969. 


BZ/BZ/A610/82/PGS/DVT 


Aqlima Bibi v, Shiy Shanker 


A. I. R. 
Case Referred: Chronological Paras 
AIR 1954 All 773 10, 11- 
AIR 1934 All 336 10 


Gyan Prakash and S.M. Abdul Majeed, 
for Appellants; S. N. Verma and R. J.D. 
Verma, for Respandents, 

JUDGMENT:— This is a plaintiffs’ 
second appeal in a suit for demolition of 
certain constructions and for an injunc- 
tion restraining the defendants from 
raising any construction, on the land in 
suit, and for possession thereon, 


2. The land is sitate within 
the municipal limits of the 
town of #Maunath Bhanjam in 


the district of Azamgarh. The plain- 
tiffs are the Zamindars of village Sarahu 
to which the land appertaing ang arein 
that sense the owners of the land. Al- 
though there was some dispute, the land 
in suit has been found to form part of 
plot No. 296, and has an area of 310 
Karis, There sre three sets of defen- 
dants, namely the first set comprising of 
defendants Nos. 1 to 4, second set com- 
prising of defendant No. 5 and the third 
set of defendants Nos. 6 and 7. The por- 
tions of the land with which each of the 
three sets of the defendants are con- 
cerned, are different and the immediate 
cause of action pleaded against them is 
also mot the same. The plea of multi- 
fariousness, that was raised by issue 
No. 3, not having been pressed in the 
tria] court, nothing more need be said 
about it. 


3. Originally, one Smt. Mahmooda 
Bibi was the first defendant, Smt. Sam- 
rajia the second defendant and Chander 
Ram the sixth defendant-respondent was 
the third defendant in the suit. The 
plaint was amended more than once and 
according fo the plaintiffs’ case, as final- 
ly set out after the amendments of the 
plaint, Atwaroo, the first defendant, Ram 
Chander and Harihar had in league with 
each other and wrongfully, on their own, 
constructed a house and a Madhai on 
the western part of the land in dispute 
some nine years ago without the know- 
ledge and permission of the plaintiff. 
Harihar had died. Samrajia was his 
heir. She hag also died and Kishun 
Dei Uefendant No. 5 was her heir. De- 
fendants Nos. 8 to 12 claimed to be the 
transferees from Samarajfia, and all the 
defendants together were interfering with 
the plaintiffs’ possession and wrongfully 
claimed title to the constructions and re~ 
fused to demolish or remove them. De- 
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fendants Nos. 2 and 3 are the brothers 
of Atwaroo and defendant No. 4 is their 
mother. Defendant No. 7 is the wife of” 
defendant No 6. Defendants Nos. 7 to 11 
` are the sons of defendant No, 12, of whom 
defendants Nos. 10 and 11 were minors, 
when they were impleaded as defen- 
dants in the suit. According to the 
plaintiffs’ story, as set out in the plaint, 
the land was Parti and situate quite ata 
distance from the plaintiff’; residence, 
The plaintiffs happened to pass that way 
once aNd saw the defendants building 
upon the land, which had gone up to 
quite a substantia] stage. On the plain- 
tiffs’ objection, the defendants requested 
them not to file a suit and that they 
would come and settle the matter, but 
the matter was postponed and the de- 
fendants had not removed the construc- 
tions, hence the suit. It was then al- 
leged that the land on which the defen- 


`~ dants Nos. 1 to 4 had constructed their 


house, had illegally been given by them 
to Mahmooda Bibi, who was originally 
the first defendant, but whose name 
was deleted by amendment and 
they represented themselves to be the 
owners of the land, and the house of the 


defendants Nos. 1 to 4 was no jonger - 


there, but Mahmooda Bibi was in wm- 
lawful possession of the land claiming 
herself to be the owner, and the plain- 
tiffs will teke proper steps against her 
by a separate suit. if necessary, but the 
present suit was confined to the land 
only or the site of the house. It was 
then alleged that the fifth defendant had 


- wrongfully sold the land to the defendant 


No. 12. on which construction had been 
started by the defendants Nos. 8 to 12, 
who had no right to raise the construc- 
tions. Chander Ram—defendant No. 6 
appeared to be a misnomer for Ram 
Chandra, whose name was mentioned in 
the plaintiffs’ case at the outset, and 
defendant No. 7 is his wife. The cause 
of action for the suit was said to have 
arisen in December, 1960, when the con- 
struction were raised and in November, 
1963, the defendants made the last de- 
nial 

4. The substantial plea raised in de- 
fence was that the residential houses 
were in existence over the land in suit 
for more than 40 years and having fal- 
len down in the floods of 1955. they 
were made afresh and that the owners 
of the houses had a right to transfer 
them. Limitation was also pleaded as g 
bar to the suit apart from other tech- 
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nical pleas. The first issue raised by the 
tria] court was, whether the plaintiffs 
are owners of the site of the construc- 
tions in dispute, and the second issue 
was whether the suit is barred by limi- 
tation. The first issue so raised did not 
bring out the essentia] controversy be- 
tween the parties, for the real question 
was, whether the plaintiffs could as 
Zamindars of the village or owners of 
the land, eject the defendants and in the 
process to have the constructions rajsed 
by the original owners of the houses or 
their transferees, demolished and re- 
moved, 


§. Be that as it may, the tria} court 
took up the issues Nos. 1 and 2 together 


for consideration. It found that the 
land in suit stood in plot No. 296. 
The northern most construction was of 


Mahmooda Bibi and the southern most 
one was in the nature of Chhappar and 
Gumtis raised by defendants Nos. 6 and 
7, aNd between the two lay the Ahata 
constructed by the defendant No. 12. The 
land was lying parli amd the plaintiffs 
did not make any direct use of the same. 
It appertained to Moha; Sanaullah and 
the plaintiffs were co-sharers therein. 
They were thus the proprietors of the 
land in suit. According tc the trial 
court it was borne out from the own 
evidence of the plaintiffs tha’ construc- 
tions raised by Atwari, Chander and 
Harihar on the land, were in existence 
before the floods of 1955 and that after 
the floods, the constructions were re- 
built. The trial court concluded that 
Atwaril, Smt. Samrajia (widow of Hari- 
har), and Chander and Lachchhuee (de- 
fendants Nos. 6 and 7) had their old 
houses situate on the land in suit from 
mutch before 1955, as pleaded by the de- 
fendants; that Samrajia was the owner 
in possession of the house aNd was com- 
petent to transfer her interest im favour 
of defendant No. 12, who had admitted- 
Iy raised a new Ahata on the site of 
Samrajia and is thus the owner in pos- 
session thereof including the site. The 
trial court also gave credence to the de- 
fence suggestion that Mahmooda Bibi 
had got the suit filed against Atwaroo, 
defendant No. 1, as a suit by him for 
possession had been decreed against her, 
although her appeal from that decree 
had been allowed, vide-Ext. 15, which 
is the judgment dated 12th March, 1965, 
of the Addl. Civil Judge, Azamgarh, in 
Civil Appeal No. 286 of 1963 between 
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Mahmooda Bibi defendant-appellant and 
Atwarooa and ` others, — plaintiffs-re- 
Spondents, arising from suit No. 532 of 
1960. -I may here observe that the de- 
cree of the trial court in Suit No. 532. of 
1960 was dated 12th March, 1963 and 
the suit giving rise to the present second 
appeal was filed on 16th December, 1963. 
The application for amendment of the 
plaint, by which the name of Mahmooda 
Bibi was sought to be deleted and in her 
place the defendants Nos. 1 to 4 were 
sought to be impleaded, is dated 30th 
March,..1984, vide paper No. 41-42. That 
application was allowed by order dated 
llth May, 1964. All this happened be- 
fore the appeal of Mahmoodg Bibj was 
allowed by the said judgment dated 12th 
March, 1965 Ext. 15. I may incidentally 
also Observe that that appeal was allow- 
ed on the ground that the suit was 
undervalued and on its true valuation, 
it was beyond the ane jurisdiction 
of the Munsif. 


6. The trial] court concluded by hold- 
ing that the plaintiffs’ right and title to 
the land in suit, i. e., the site of con- 
structions in dispute had extinguished 
long before the date of the institution of 
the suit and that they had thus ceased 
to be Owners of the site of the con- 
structions, and the suit was barred by 
limitation. ; 


7 On appeal by the plaintiffs, the same 
two issues with regard to the ownership 
of the site of the constructions and Jimi- 
tation were raised for determination. On 
the question of ownership, the lower 
appellate court held that the construc- 
tions in dispute lay on plot No. 296, 
which belonged to the plaintiffs, as its 
Zamindars, but on the question of limi- 
tation it held that the plaintiffs had 
been out of possession for more than 12 
years and the suit was thus barred by 
limitation. Having held that the suit 
was barred. by limitation, the lower ap- 
pellate court proceeded to make certain 
observations. In its view the suit against 
defendants Nos. 1 to 4 was ‘quite. in- 
fructuous’ inasmuch as they were not 
in possession and it was Mahmoodag Bibi, 
who was in possession and had built a 
house thereon, but had not been implead- 
ed as a defendant in-that suit. Lastly, 
the ower, appellate court observed, 
‘though mow not -necessary”, it was argu- 
ed before it that the defendants had be- 


= come owners by adverse possession.” The 


finding of the lower appellate court on 
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this pomt. was that the 
raisedi.over .the land in suit were of .a 


“permanent nature and that by having 


made such construction, the defendants 
had matured title to the land in suit by 
adverse possession. 


8 Having heard the learned counsel 
for the parties, I find that although the 
basis on which the two courts below 
proceeded to non-suit the plaintiffs, was 
not correct, the suit was yet bound to 
fai] and was rightly dismissed. 


3. The land could have been said to 
be a part of the Abadi of an agricul- 
tural village, but the fact remains that 
for quite sometime past and at any rate 
since before the abolition of Zamindari 
in Uttar Pradesh, it has been situate 
within the municipal limits of the town 
of Mau-nath Bhanjan. If it had not been 


so situate, the rights of the parties 
would have been determinable under 
5S. 9 of the U. P. Zamindari Abolition 


and Land Reforms Act. However, since 
it was not so situate, it could not be said 
to have been situate in the Abadi of an 
agricultura] village. The argument rais- 
ed by Dr. Gyan Prakash for the plain- 
tiff-appellants was that the possession of 
the defendants was that of licensees. 
Dr. Gyan Prakash contended that the 
constructions raised by the defendants’ 
first set and second set had admittedly 
fallen down in 1955 and it was indisput- 
able that none of the constructions 
standing on the land at present belonged 
to either of them. The constructions of 
the defendants’ third set, namely de- 
fendants Nos. 6 and 7 were of a tempor- 
ary nature, being only Chhappars with- 
out any permanency about them. Accord- 
ing to Dr. Gyan Prakash, the licences of 
the defendants’ first set and second set 
stood revoked, when they parted with 
the possession of the land, in the case of 


the defendants first set to Mahmoodag Bibi 


and in the case of defendants second set 
in favour of defendants Nos, 8 to 12. 
Mahmooda Bibi and defendants Nos, 8 to 
12 could not resist eviction and recovery 
of possession over the land by the plain- 
tiffs in exercise of their paramount title 
as the owners against the 
first set and second set, 

10. Dr. Gyan Prakash further conten- 
ded: that even if it were to be asSumed 
that the licence ofthe defendants’ first set 
and second set had - become ' irrevocable 


On: uccount: of the nature of the construc- _ . 
raised by ‘them: originally.: -and 


constructions. 


ed . 
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even if they had a right to raise - new 


constructions in place of the old ones, 
that had fallen down in floods in 1955, 
the licence could mot be. said to be 
transferable. and the act of transfer of 
the land by them forfeited their licence 
and the piaintiffs were entitled to 
enter into possession against them and 
their transferees. The terms of “Fasal 
Chaharium’ of the Waijib-ul-arz of vil- 
lage Sarahu of Pargata Mau-nath Bhan- 
jan, district Azamgarh from the settle- 
, ment record of 1874 A. D., and S. 56 of 
the Indian Easements Act, 1882, were 
relied upon by Dr. Gyan Prakash in. this 
context. The relevant portion of the 
terms of the Wajib-ul-arz reads- as 
follows:—~ 
“eae SET 
(sic) dam araa ward ware aie: — 

mgs F aa He Yar wart sere TATAT 
è a adhart adm a @ wear 
qafas get giaa am Bar g a A 
weet waa A Sar g faar gga TE AG 
& fat qtat wr ere Vara arava al g 
are ae a eat + qa garwa & A a 
qag A ate Warr wa Te at TET 
R (sic) watt ar Req at tiai aie 
Tel HE THAT HAG! AHH HTS TTA FTE et 
gu agita ged we aire adi: adaa 
amiarà et Fee a gare adiar Fy arte 
ga wera aaga gt wa ate arit sae 
are aT è mg TH sa ANT ST TIAN 
a gt at org ee wr or sa ma Te 
fac wart wart ar St area er ae F 
safe adfare at g feat. are any 
eaa FI Ty THAT te A ae afew 
ae safa Q are dt ge were fav- 


-faa a were oa ate: ate. wet 
q ar area aT Aral aia ale Tea aay 


er Aar graa aeae Garay aang 
wå... Hd.” 


Section %% of ithe Yndian kainen. Act 

ig in the following trms:— — 

 "Lieence when transferable:— - Unless 

a different intention ig expressed or 

_ necessarily implied, a licence to uttend ‘a 

. place of public entertainment. “may: ‘be 
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transferred by the licensee, but, -save 
os etree a licence cannot be. trans- 
by the or by, 


‘hig servants or agents, 


Dlustrations 
fa) A grants B a right to walk over 
A’s field whenever he pleases, Tha right 
is not annexed to any immoveabi pro- 
party of B. The right cannot ba trans- 


(b) The Government grants B a ian 
to erect and use temporary grain-sheds 
on Government land. In tha absence of 
express provision to the contrary, B’s 
servants may enter on the jand for -the 
purpose of erecting sheds aract the same, 


- deposit grain therein and ramove grain 


therefrom.” 


< Mr. Sharad Malviya appearing for tha 
defendant-respondents Nos. 3 to 12 how- 
ever, cited the caseg of Narsingh Das v. 
Safiullah, AIR, 1954 All Y73 and Ram 
_ Bharose v. Bisbnath Prasad, AIR 1934 
All 336. A Division Bench of this Court 
laid down in Ram Bharose’s case (ATR 
1934 All 336, (supra) at p, 337, column 2) 
that in cases of houses built in cities on 
land belonging to the Zamindar, there 
can be no presumption that tha tenant 
or licensee has no power of transfer and 
if the Zamindar contends that the .ten- 
ant has no right to transfer the building. 
which he had built, and which he was 
occupying, it is for him, i e, the Zamin- 
dar to show that under the terms of the 
licence, the right of the tenant was 
limited and if was expressly agreed that 
he would be incompetent te make a 
transfer and if was open fo him to prove 


the existence of'a custom prohibiting 
the right of transfer. With regard to the 


houses bullt by tenants ia villages the 
Division Bench observed that the posi- 
tion was different inasmuch as a ten- 
ant buliding a house on a village site has 
only a right fo occupy it so long the ten- 
ancy lasts or so jong he does not abandon 
the villaga 

'11. The same rule was reiterated in 
Nar Singh Dags case (supra) and it was 
further observed - (AIR 1954 All 773, at 

p. 777) that the general practice prevail- 
ing in this State as to the rights of the 
licensees to transfer their houses in cities 
ig so well knows that the courts of law 
have « tly . recognised that a 
licensed M urban areas will be presumed 


to have a right of transfer unless under 


— of. tay. particular Licence it 


` 
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Was specifically provided that the jicen- 
see shal] have no snch right of transfer. 


12, Interpreting S. 56 of the Indian 
Easements Act, 1882, the Bench observ- 
ed: “the words ‘save as aforesaid’ are 
important and they must be reaa with 
the opening words of the section umless 
a different intention is ‘expressed or 
necessarily implied and”. So interpreting 
the section, means that unless a differ- 
ent intention is expressed or necessarily 
implied a licence other than a licence to 
attend a place of public entertainment 
cannot be transferred by the licensee or 
by his servants or agents. Now, a right 
to transfer is necessarily implied in case 
of licences granted by Zamindarsg for 
building houses on land forming part of 
their Zamindari in areas other than agri- 
cultural villages. _ 


13. Maunath Bhanjan was surely not 
am agricultura] village and has not been 
so, at any rate, since before the aboli- 
tion of the Zamindari. The law relating 
to Abadi sites in agricultural viJages 
has, however, undergone a complete 

‘Change by reason of the U. P. Village 
Abadi Act. 1948 and the provisions of 
S. 9 of the U. P. Zamindari Abolition and 
` Land Reforms Act. 

14.. So far as the terms of the Wajib- 
ul-arz relied upon by Dr. Gyan Prakash 
are concerned, it shows that the tenant 
has the right to sel] the ‘Amla’ subject 

to the. payment of Zare Chaharum. Zare 
Chaharum has -been abolished: and iy, the 
‘past whenever a house, the site of which 
belonged to the - Zamindarj and not to 
the house-owner, was transferred, it was 
the ‘Amla’,. which. was transferred and 

ot the house with the site. The 'Amla’ 
Or the standing construction carried with 
it the right to occupy the site on the 


terms of which the transferor occupied™ 


“the term about the previous permission 
of- the Zamindar, ae contained in the 
Wajib-ul-Arz. was hardly enforceable, 


vhen Zamindari has been abolished and 


Zare Chaharum is no longer payable. I 
do not, therefore, think that the afore- 
said clause of Watib-ul-Arz could be in- 
voked to invalidate the transfer in ques- 
tica in the present case. Dr. Gyan Pra- 
kash even contended that houses had not 
been’ reconstructed within six months of 
the falling down of the old houses, as 
envisaged in the said term of the Wajib- 
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ul-Arz. There is no merit -in this - argu- 
ment. It was never raised. There was 
no evidence-to show that houses were 
not reconstructed within six months of 
the falling down of the old houses. At 
any rate. the term is not mandatory. It 
only gave the Zamindar, a right to for- 
feit, which could be lost by waiver or 
inaction. . 

15. Dr. Gyan Prakash then attacked 
the finding of the two courts below that 
the sult was barred by limitation. The 
suit was based on title and that being so, 
it could mot be barred by time, unless 
the defendants establisheq that they had 
been in adverse possession for more- 
than 12 years before the suit. Dr. Gyan 
Prakash urged that the possession of 


Licensee can never be adverse. Dr, G 


Prakash was right in this submission. 
Even if the defendants built upon the 
Jand without the permission or against 
the wishes of the plaintiffs, they never 


‘Claimed to be the owners of the land as 


its proprietors or Zamindars like the 
Plaintiffs. They only claim ‘an unrestrict- 
ed right of building upon the land or 
wing it for building purposes. Even if 
they prescribed a right by adverse pos- 
session, the right prescribed was not of 
ownership of tbe fand ag proprietor 
thereof, but the right of a Hcensee for 
building purposes. the licence being ir- 
revocable, heritable and transferable. 

16. In the result, the appeal fails and 

is dismissed with costs, . 
oe a Appeal dismissed, 


AIR 1982 ALLAHABAD 
a DEOKI NANDAN, J. 
Jagdish Prasad and others, Appellants 
v. Mauleshwar and others, Respondents. 
Second Appeal) No. 2496 of 1970, D/- 
7-1-1982.* 
Succession. Act (39 of 1925), Ss. 85, 124 
-= Will — Construction- — ciples -— 
Will in respect of property, bulk «f 
which agricultural land:-in U. P, not 
governed by Hindu Succession Act — 
Creation of only life estate in favour of 
widow with full power of alHenation 
without conferment of power to appoint 
successor — Remainder to go to grand- 
sons from daughters of widuw-donee and 


“Against .decree of O. P. Saxena, ist 
Temporary Civil ang .S. J. Basti, D/- 
22-10-1970. 
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predeceased wife — Both 
Will take effect. (Hindu Succession 


parts of . the 
Act 


(1956), S- 14 (1); (ii) Transfer of Pro- 


perty Act (1882), S. 21). 
A Court of construction will pence 


to the farthest extent to’ avoid repugn-- 


ancy between various parts of the will, 
so that effect can be given fo every 
testamentary intefition contained in the 
Will 

Where the properties whic}; passed 
under the Wili in question was agricul- 
tural land in U. P. to which Hindn Suc- 
cession Act did not apply and the testa- 
tor did not purpori to make 
a will in favour of his widow 
in lieu of her pre-existing right of main- 
tenance but gave her al] the property 
only aS a donee. for her life with full 
power of alienation without .giving her 
power to appoint a successor, then,- after 
the death of the widow-donee, the pro- 
perty would go to al] the grandsons of 
the testator bom of the daughters of the 
widow-donee and of the daughters of 
the wife who had predeceased him, ac« 
cording to the disposition made in fav 
our of all of them in the Will on the 
death of the donee and not only to the 
grandsons born of the daughters of the 
widow-donee. In such a case, the widow- 
donee could not be said to have become 
full owmer of the property. Case law 


discussed. (Paras 18. 19) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1345 14. 
AIR 1977 SC 1944 16. 18 
AIR 1964 SC 1323 12, 14 


ATR 1954 All 715 15 
AIR 1946 Oudt: 20 8,9, II 
_ Rama Shankar Pd., for Appellants; 
S. S. Bhatnagar and S. D. Pathak, for 
Respondents. 


JUDGMENT :— This is a plaintiffs’ 
Second Appeal in a suit for partition and 
separate possession over the plaintiffs’ 
share n'a house with: the land appurten- 
ant thereto and for damages for cutting 
away the crops over the agricultural land 
in suit ang the trees from the other land 
in suit. Joint possession over the sgri- 
cultural land was also claimed. Plaintiffs 
Nos. 1 to 3, who are also appellants Nos. 1 
to 3, are purchasers under a syale-deed Dt. 
the 14th Sept., 1964 of the shares in the 
property in suit.of Ram Sureman, Ram 
Ujagar and Ram Milan who are the sons 
of Smt. Partapa. She also joined in the 
sale-deed as a vendor. Plaintiffs Nos. 4 


Jagdish. Prasad v, Mauleshwar 
-and §, of whom plaintiff No. 4 died dur- 


(Para 12) 
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ing the pendency of the suit and is now 
represented by the appellants Nos. 4 to 8 
and 10 to 12, and the plaintiff No. § is 
appellant No. 9, are the purchasers under 


„a Sale deed dated the 4th Feb., 1966 of 


the share in the property in suit of Shesh 
Chandra son of Smt. Dulari. The sixth 
plaintiff, who is appellant No. 13, is the 
purchaser under a sale-deeqd dated the 
24th February, 1965 of the share of 
Chandra Kant son of Smt, Mishara. Smit. 
Mishara, Smt. Dulari and Smt. Partapa 
were sisters being the daughters of 
Jamuna Prasad by his first wife Smit. 
Suria Devi. Defendants Nos. 1 to 5 are 
the purchasers of the share of Bindbashi 
son of Smt. Dhupa who was the daugh- 
ter of Jamuna Prasad by his second wife 
Smt, Sona Devi, Jamuna Prasad had two 
more daughters by his second wife Smt. 
Song Devi namely Smt. Gunjan and 
Smt. Ram Sanwari, Their respective 
éons Budh Sagar and Jai Prakash are 
defendants Nos. 6 and 10.and also re- 
spondents Nos. 6 and 10 respectively. 

2. The relationship of the parties 
would be clear’ from the following 
pedigree :— 

(See pedigree table on next page) 

3. Of the daughters’ sons of Jamuna 
Prasad, Ram Chandra son of Smt. Dulari, 
who was not mentioned sa. far, was im- 
pleaded as defendant No. 9 and ig also 
respondent No. 9 in this Court. 

4. The dispute between the parties 
centres ‘round the. construction of the 
will of Jamuna Prasad, which he execut- 
ed on 3rd July. 1956 and a certified copy 
of which is Ext. 4 om the record. Thera 
ig no dispute about the genuineness or 
the due execution of the will. It recites 
that the testator Jamuna Prasad had be- 
come very Old and had no male issue. 
He had oniy awife living who wag older 
than himself and they had no hope of 
having any issue im the future, but they 
had daughters and the testator’s wife 
and daughters served him well. The will 
then proceeds on to recite the several 
kinds of properties, . which the testator 
was possessed of and to say that after 
his death his wife and daughters would 
be entitled to get the properties, but he 
considered it proper to execute a Wasika 
for their. satisfaction so that there may be 
no dispute after his death about his in- 
heritance. The disposition of the property 
made by. the se is in the following 
words:—. : oe 7 





“Bad wafat mukir mere jumla tarka 
mal mankoola wo ghair mankoola. wo 
jumla asasul bait wo arazi sir wo khud- 
kasht wo makan wo bagh baghicha 
garaz jo kucca bhi maujood rahe  uske 
pane ki mustahaq pahle zauja mukir ba 
akhtyar intlea] hogi jiska nam Son Devi 
hai wo bad wafat zauja Sondel ke Ram- 


sureman wo Ram Ujagar wo Ram Milan . 


ESES wo Ram Chandra wo Seshman...... 
sakin Bhadi Sukul wo Chandra Kant 
vald Sita Ram Sukul sakin Bhadi Sukul 
wo Bindbasini Prasad ...... we Jai Pra- 
kash.......... wo Budh Sagar jo newasgar 
hakiki hamare honge. Charaz hamare 
wafat ke bad pahle ba indraj nam kagh- 
vat dehi hamari zauja be akhtiyar jnta- 
qal hogi. Uske wafat ke bad jumla nam 
burdgan mundarje wala apne apne haq 
ke mutabiq ba indraj nam kaghzat dehi 
hojavenge wo  usper bhog  bhugut 
karenge. Khilaf iske bad wafat mukir ki 
koi dusra shakhs mere tarką ke babat 
kisi tarah ka dawa uzur karc to uske 
jumla ujrat ba mugabla waSlyatnama 
-haza najayaz wo mustard mutssuar hom, 


Iswaste wasiyat nama Aa tahrir, karake 


registeri kara dete hain..... 


5. The question of construction, 
which has been raised im this case, is 
whether the aforesaid disposition confer- 
red an absolute estate on the testator’s 
widow Sona Devi; the argument being 


eennggeee 


that, if Sona Devi was given an absolute - 


estate, it was heritable ‘on her death by 
her own heirs. namely, her three daugh- 


ters Smt. Gunjan Devi, Smt. Ram San-. 


wari and Smt, Dhupa and/or their sons 
' Budh Sakar, Jai Prakash and ‘Bindbashi, 
and the subsequent disposition of his 
properties by the testator equally- among: 
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all the daughters’ sons including those 
descended from the testator’s first wife 
Surja Devi, was invalid. The plaintiffs 
are, as noticed above, transferees from 
the daughters’ sons by the testator’s first 
wife Smt. Surja Devi. 


6. ‘The tria} court dismissed the suit. 
During the pendency of the appeal] be- 
fore the lower Appellate Court consoli- 
dation of holdings operations were corm 
menceg in the village. in which the agri- 
cultural’ land in suit was situate, with 
the result that the sult and the appeal 
in respect of the relief for joint posses- 
sion over the agricultural land was 
abated under S. 5 of the U. P. Consolida- 


tion of Holdings Act. With regard to the 


rest of the appeal, the lower Appellate 
Court agreed with the finding of the trial 
court and confirmed the decree dismiss- 
ing the suit. . 


‘7. Mr. Rajeshwari Prasad, Senior 
Advocate, for the plaintiff-appeHants m 
this Court, contended that Jamuna Pra- 
sad, the testator. did not intend to and 
could not be said to have conferred am 
absolute heritable estate on his second 
wife Smt, Sona Devi who survived him. 
The will was executed on the 3rd July. 
1956 a few days after the commence- 
ment of the Hindu Succession Act, 1956; 
and the estate conferred on Smt. Sona 
Devi was not a widow's estate or a Hindu 
woman’s limited estate either. It: was a 
life estate with a power of alienation, or 
a power of appointment, as it jis. techni- 
cally called in the English Law: Smt. 
Song Devi died without making any 


‘alienation of the property. ` The daugh- 
ters’ sons, in whom the right: to inherit- 
ancé became vested “on the-death’ of -the 


' testator Jamuna Prasad,--eame into -pos- 
session of their respective share. ag: ten- 
ants in common,-on the death of Smt. 
. Sona Devi. They .could. as such lawfully 
dispose of their shares and the plaintiffs 
were entitled to sue for partition of the 
shares. purchased by them.in the house 
in suit as also for the other reliefs claim- 
ed by them. 

8 Mr. S. S. Bhatnagar on the other 
hand, supported the view of the 
two courts below that the will conferred 
an absolute heritable estate on Smt. Sona 
Devi and that the subsequent disposition 
of property in favour of the daughters’ 
sons, particularly those descended from 
the first wife Smt. Suria Devi was in- 
valid. I have already quoted the dis- 
positive words of the will. I have also 
referred to- the recitals in’ the . wil] to 
show the background -in which it was ex- 
ecuted. Reading the will as a whole, the 
dominent intention of the testator ap- 
‘pears to. have: been: to give all the. pro- 
perty to all the sons ‘of all the six davu- 
ghters from both his wives. But his 
wife, though. old, probably older than 
himself, was -alive and the testator had 
a forboding that she would ‘survive him. 
He accordingly wanted to provide for 
her. The extent of the properties owned 
by him and the language of the. will 


‘show that- he: must have ‘consulted a 
lawyer and the will does appear 
to have Pia a lawyer 
or, at _ rate, ‘by a qualified 


petition ote or other practitioner who 
knew the Jaw.. There is the further fact 
that the Hindu woman’s. limited estate 
Or the widow's estate was only a= few 
days ago abolished by the Hindy Succes- 
sion Act and the U.-P,. Zamindari Ab- 
Olition and: Land Reforms Act which 
governed the bulk of the testator’s pro- 
perty in the form of bhumidhari rights 
in the land, did not know the Hindu 
woman’s limited estate, but did auth- 
orise the bequest of bhumidhari holding 
by the will of-a testator. Jamuna Prasad 
‘was a bhumidhar, of the agricultural 
‘land. He could consequently dispose of 
all his properties by will in accordance 
with law. and must have been informed 
that the Hindu woman’s Hmited estate is 
no longer known to law. Yet most pro- 
bably he wanted. fo restrict the estate 
conferred a ag -wife Smt. Sona - Devi 


to her so that the ulti- 
mate: . disposition ..of . . property 
made - ~by bim in. _dayour of his - 


x 


a Re: S 
i 


- have atso. been: vadyviseg that an. estate.. 
unknown to law could not be conferred - 


. the conferment: or creation of a. 
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or created by. a testator’s will. Therefore, 
Hindu 
woman’s limited estate. im favour of Smt. 
Sona Devi, Jamuna Prasad must- have 


‘been advised, was out of. question. -A 


life estate ig a recognized. form of estate 


-known to law: but so far ag the agri- 


cultural land, which Jamuna Prasad 
held aS a bhumidhar. was concerned, it - 


‘was doubtful that the restrictions or the 


limitations imposed by law om an aliena- 


tion or transfer made by a life estate 
holder could ` lawfully -. have been 
made applicable to a bhumidhar taking 


under a will. But ag held by a learned 
=e Judge of the Oudh Chief Court in 

Beni Madho v. Harihar Prasad (AIR 1946 
Oudh 20), full powers of transfer posses- 
sed by a testator in property could be 
conferred along with a life estate in pro- 


perty on the donee under his will. That 


squarely solved the problem with which 
Jamuna Prasad must have been faced, if 
his intention wa8, as apparent from the 
terms of the will. which he executed, to 
give the property to all his grandsons, 
but at the same time to provide for his 
widow by giving her a 

estate. coupled with a power of alje- 
nation which the law. had come to re- 
cognize without any restrictions even in 
cases of Hindu widows im respect of all 
kinds of property possessed by them in- 
cluding bhumidhar holdings. The giving 
of the power of alienation must have 
been considered necessary in order to 
make it appear that the estate conferred 


.by the will in the property devised was 


i conformity with the law, but at the 
same time hoping that the widow would 
not alienate the property, and, at any 
rate, could not alter the course of suc- 
cession as the estate conferred on her 
was limited to her life. There does not 
appear to be any other plausible or con- 
ceivable reason for giving the power of 
alienation to the widow by introducing 
the words. ‘ba akhtiyar intakal’ for defin- 
ing her. rights in the property, the dura- 
tion of which was expressly limited to 
her life. Any other construction of the 
will would make it appear that it was 
the act of a senseless man, for it cannot 
be said that a testator intended to be- 
queath all hig property to his nine grand- . 
sons, after he and his wife were both 
dead, but at the same time defeated that 
intention by giving his wife the full 
rights of alienation which were possessed . 


life . 
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by him aiso., His wife Sona Devi, who 
survived the testator. did not, in fact, 
make any alienation or transfer of the 
property to which she succeeded under 
-the will.. Even if she had, the 
tramsfer made by her as a life estate 
holder, without the power of alienation 
would have been good for and limited 
to her life. By the conferment on the 
widow of the power of alienation, by the 
testator, who himself did enjoy that 
power as the full owner of the property, 
any alienation made. by the widow would 
have been good and binding on the heirs 
of the testator, under the will, who took 
On her death. But, while the testator 
expressly conferred on her the powers 
of alienation, he did not confer on her 
any power of appointment of successors 
to the property, inasmuch as ‘the estate 
giyen to her was expressly limited to 
her life. by naming the heirs who were 
to take the estate on her death Thus, 
though the power of appoint- 
ment of the property was 
given, the .power of appointment of 
_ successors was not given, and Smt. Sona 

Devi could not have altered the course 
of succession after her, which was al- 
ready settled by the testator by his will. 
She did not have a heritable estate: Her 
estate was a life estate. She was not 
made the cwner of the properties þe- 
queathed to her, absolutely for ever or 
a full owner, but was given a life estate 
with a power of alienation of property, 
or of appointment, as it: ig technically 
called in the English law. - ; 


-9. Of the case cited . before me, the 
one that is nearest to the facts of the 
present case is that of Beni Madho v. 
Harihar Prasad (AIR 1946 Oudh 20) 
(supra) The clause of`the will that 
came up for construction in that. case 
was the one in favour of the testator’s 


daughter-in-law. It was to the follow- 


ing effect; 


"After the ‘death of myself and my 
wife my daughter-in-law will be the 
owner of the éntire p property, moa 
and immovable, and d g her Hfe will 
have all the rights of alienation”. 

After the ‘daughter-in-law, the property 
wag given by the testator to Sheo Dayal 
as a full owner. 

10. The learned J udge held “J am 
clear that if we are to give effect to all 
the provisions of this will it must be 
held that Radha (daughter-in-law) was 
given a life estate with full powers of 
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alienation during her lifetime and that 
Sheo Dayal was to take all such property 
as -was left undisposed of by her............. 
It was strenuously contended that the 
testator could confer either an -absolute 
estate or a life estate, but not a life 
estate with full power of alien 
To confer a life estate with 
full power of alienation would amount 
to creating an estate not recognised by 
law. I am clear that contention is not 
well founded. It is true that a man 
cannot create a new form of estate or al- 
ter the line of succession allowed by law 
for the purpose of out own 
wishes or views of policy. . But is a life 
estate coupled with full power of aliena- 
tion a new form of estate not recognised 
by law? The learned Judge answered 
the question so posed by him by saying 
that “There is nothing in our law to 
prohibit the grant of a life estate with 
full power of transfer during the donee’s 
lifetime by a testator in his property.” 

11. It connot be disputed that the 
testator did have the full powers of alie- 
nation. He also had full powers of dis- 
posing of the property as he willed after 
his death. He gave the property to his 
widow to hold if so long as she lived 
and also gave her his full powers of 
alienating the property or transferring 
it in the same manner as he could have 
alienated it or transferred it, but gave 
her no power to appoint a successor by 
her will on her death. There is nothing 
opposed to law if husband and wife joint- 
ly settle the succession to property 
after the death of both of them reserv- 
ing to themselves full powers of transfer 
so long as they live so that only that 
property passes to the successor appoint- 
ed by the wil! which remains undispose 
of by transfer inter vivos, on the death 
of both of them. I-.respectfully adopt 
the reasons and the conclusion arrived 
at by the learned Judge in Benj Madho’s 
case (AIR 1946 Oudh 20) (supra). 

12. The next case cited was of Ram- 
chandra v. Mrs. Hilda Brite (AIR 1964 
SC 1323). The words of the will that 
came up for consideration in that case 
were different. The testator. was not a 
Hindu being a Roman Catholic Christian. 
Yet the guidelines laid down by the 
Supreme Court in this case for the pro- 
per construction of a wily are valuable. 
They are: 

“It ig ote of the cardinal canines of 
construction of wills that to the extent 
that it ig legally possible effect should - 
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be given to every disposition contained 
in the will unless the law prevents effect 
being given to it. Of course, if there are 
two repugnant provisions conferring suc- 
cessive interests, if the first interest creat- 
ed is valid the subsequent interest cannot 
take effect but a Court of construction 
will proceed to the farthest extent ‘o 
avoid repugnancy, so that effect could 
be given as far as possible to every 
testamentary intention comtained in the 
will It ig for this reason that where 
there is a bequest to A even though it 
be in terms apparently absolute followed 
by a gift of the same to B absolutely 
‘on’ or “after” or “at” A’s death A is 
prima facie held to take a life interest 


and B an interest in remainder, the ap- 


jparently absolute interest of A being 


-x 


cut down to accommodate the inlees 
created in favour of B.” i 


13. These observations are ne in 
the construction of the will in the pre- 
sent case; and I have, with respect, ad- 
opted and applied them in construing 
the words: of the will which has: come 
up for construction i the present case. 

14. The case of Gopala Menon v. 
Sivaraman Nair (AIR 1979 SC 1345) is 
of little help, for the dispositive words 
of the will, which came for construction 
in that case. have not been reproduced 
in full in the judgment. It seems well 
settled that in the matter of construc- 
tion of a will. precedents are of little 
help as each will has to be construed on 
its own terms and in the setting in which 
its clauses occur. See Ramchandra v. 
Mrs. Hilda Brite (AIR 1964 SC 1323, 
para 15, at page 1329). 

15. The learned counsel for the 
respondents very strongly relied 
upon the decision of this Court in Ram 
Bharosey v. Lachmandas (AIR 1954 All 
715). The dispositive language of the 
wil] in question in that case was entire- 


guage of a will im a particular way ` is 
of little help in construing the language 
of another will I may -add that the 
testator made the: donee in that case 
Malik and gave her all kinds of rights 
A a a A or 

in other way. It was held that the word 
“Malik” imports fui] proprietary neue 
That is not the case here. -. . 

16. Mr. S. S. Bhatnagar, the iéadried 
counsel for the respondents, however, 
strongly relied upon the judgment | of 
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Hon'ble S. Murtaza Fazal Ali, J. ina V. 
Tulasamma v. V. Sesha Reddi (AIR 1977 
SC 1944) and contended oan that basis 
that Jamuna Prasad’s wife Sona Devi, 
who survived him had a pre-existing 
right of maintenance and even of inherit- 
ance in the property left by Jamuna 
Prasad and that being so, motwithstand- 
ing the restrictions, if any, on the estate 
conferred om her by the will, she must 
be deemed to be the full owner of the 
property by virtue of sub-section (1) of 
Section 14 of the Hindu Succession Act, 
1956. The majority (Hon'ble P. N. 
Bhagwti, J. and Hon’ble A. C. Gupta, 
J..) while agreeing with the conclusion 
arrived at by Hon’ble S. Murtaza Fazal 
Ali, J.. chose to give thelr own reasons, 
They stated: 

“Sub-section (2) must, therefore, be 
read in the context of sub-section (Ll) 
sO as to leave as large a scope for ope- 
ration as possible to sub-section (1) and 
so read, it must be confined to cases 
where property is acquired by a female 
Hindu for the first time as a grant with- 
out ay pre-existing right, under a gift. 
will, instrument, decree, order or award, 
the terms of which prescribe a restricted 
estate in the property, Where, however, 
property ig acquired by a Hindu female 


-at-a partition or in lieu of right of main- 


temance, if ig in virtue of a pre-existing 
right and such an acquisition would not 
be within the scope and ambit of sub- 
section (2), even if the instrument, de- 
cree, order or award allotting the pro- 
perty prescribes a restricted estate in 
the property.” 


17. They amplified by saying: 

“The legislative intendment was that 
sub-section (2) should be applicable only 
tocasegs where acquisition of property is 
made by a Hindu female for the first 
time without any pre-existing right a 
kind of acquisition akin to one wunder 
gift or will. Where, however, - property 
is acquired by a Hindu female at a parti- 
tion or im lieu of right of. maintenance, 
it is in virtue of a pre-existing right and 
such an acquisition would not be within 
the scope and ambit of sub-section. (2), 
even if the instrument, decree, order or 
award allotting the property prescribes a 
restricted estate in the property.” ' 


18. Quite apart from the fact that the 
bulk of the property which passed under 
the will was the agricultural lang held 
by Jamuna Prasad as a bhumidhar to 
which the Hindu Succession Act did not 


. 168 Aii 


port to make the will in favour of Sond 
Devi, his wife; by way..of a. partition -or 














said. by any stretch.that the whole pro- 
perty bequeathed under the will, which 
was considerable in extent, was given by 
Jamuna Prasad to his wife.Somg Devi in 
lieu of -her pre-existing right to main- 
tenance. Tulasamma’s case (AIR 1977 SC 
. (1944) (supra) is accordingly not applica- 
ble to the facts of the present case and 
it cannot be held on its basis that Tamuna 


_. |Prasad’s widow became a full owner of 


the properties bequeathed to her under 
the will by applying sub-section. (1) _ of 
Section 14 of the Hindu Succession Act, 
1956. 

~ I9. This appeal must, ‘therefore, be 
llowed. and it must be held that the 
nine grandsons of Jamuna Prasad suc- 
` (ceeded to the. properties in suit as ten- 
ants in common under. Jamuna Prasad’s 
ill dated the 3rd July. 1956 (Ext. 4). 
èë property became a vested interest 
m the death of Jamuna Prasad and fell 
nto possession on the, death of Smt. 
occurred in Chaitra 


by them are valid in law. 

20. In =n of the above conclusion, 
it ig necessary to examine the ` question 
of relief to be granted to the plaintiffs. 
Of the reliefs claimed in the plaint, the 
first two reliefs for recovery of Ru- 
pees 1616-66P. and Rs. 330/- as damages 
for harvesting the crops and cutting away 
the trees cannot be granted in view of 
the findings recorded by the trial court 
on issues Nos, 5, 6, 13 and 15 at one 
place and on issue No. 7 at another 
‘place. It ig not possible to interfere 
with -those findings in this Second : Ap- 
peal. The third rellef -was for a decree 
of partition. of the property shown - in 
list Kha gt the foot of the plaint, namely; 
the house, Bakhari. Charni, Berha and 
well ete. The relief of joint possession 
over the plaintiffs’ share in the agricul- 
tural land ig no longer claimable and the 
suit in respect thereof has rightly been 
declared to have abated. 

"2L In‘ 

' tion of the ‘property ‘specified in list Kha’ 
‘| ‘at the foot of the .. plaint, it -appears 


kani 
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necessary lo pass. g. preliminary `- 

specifying the shares of the plaintiffs. 
therein. -The plaintiffs -are transferees, 
It hag been observed in the recital of 
facts in the opening part of this judg- 
ment that plaintiffs Nos. 1 to 3, who are 
appellants Nos. 1 to 3, have purchased 
the shares of - Ram Sureman, 
Ujagar and Milan 
under a sale-deed dated the 14th Sept- 
ember, 1964, to which their mother Smt. 
Partapa was also a party. The number 
of grandsons, to whom the entire pro- 


‘perty was bequeathed by Jamuna Prasad, 


was mine. They would take equally per 
capita. The result would be that the 
share of the plaintiff-a ts Nos, 1 to 
3 in the property is x 3 equal to 
1/3. Plaintiffs Nos. 4 and 5, of whom 
plaintiff No. 4 had died during the pen- 


dency of the suit and is now represented 


by appellants Nos. 4 to 8 and 10 to -— 12 
and plaintiff No. § who is appellant 
No. 9, purchased the share of Shesh 
Chandra under a sale-deed dated the 4th 
February, 1966. ‘Their share in the pro- 
perty is accordingly 1/9. Plaintiff No. 6. 
who is appellant No. 18, purchased the 
Bhare of Chandrakant under a sale-deed 
dated the 24th February, 1965. Her 
share in the said house is 1/9.. Thus 
the shares of all the plaintiff-appellants 
work out as under. . Sat 


Plaintiffs Nos. I to 3 

(appellants ......... 

Plaintiffs Nos. 4 and 5 

(appellants ‘ 

aa No. 4 (appelant 
No. 13)— 


Nos. 1 to 3)- 1/3 
Nos. 4 to 12)- 1/9 
1/9 








Total -5/ 9 


22. Tosa in ‘the relief calimed by 
the plaintiffs, a decree for partition was 
claimed only for plaintiffs Nos. 1 to 5 
in respect of their 4/9 share in the pro“ 
perty. On the plaint, as it stands, a 
decree for partition of the share of the 
plaintiff No. 6 cannot be passed. This 
will, however, not preclude - plaintiff. 
No. 6 who is appellant No. 13 or any of 
the defendants, who desire a partition - 
and separate possession over their. share 
from applying for the same before . the 
trial court, but they must do- so in good 
time so that the proceedings for prepara- 
tion of the final decree are not delayed. 

23. I. accordingly ` allow the ‘appeal 


and set aside the decree under | appeal. 
The siit is decreed-for the’ rèlief of par- 


tition and separate possession. over tha: 


‘decree ` 


`> shares of the plaintiffs Nos. 1 to`5 ~ 


respect of the property ‘specified in list 
Kha at the foot: ofthe plaint. The shares 
of the plaintiffs Nos. 1 to-3 (appellants 
Nos. 1 to 3) therein. is declared to be 1/3; 
that of plaintiff No. 4 since deceased and 
represented by appellants Nos. 4 to 8 and 


10 to 12, and that of plaintiff No. 5 (ap- 


pellant No. 9) together, ig declared to 
be 1/9. 
(appellant No. 13) is 1/9 but a decree for 
partition and separate possession over 
her share ig not being passed because the 
relief of partition that has been claimed 
in the plaint is for partition of the shares 
of the 4/9 share of the plaintiffs Nos. 1 
to 5 only. It shall, however, be open 
to plaintiff. No. 6 or any of the defen- 
dants to have their share in the property 
in suit determined and partitioned . by 
the trial court by making a proper ap- 
plication in good time. A preliminary 
decree for partition shal] accordingly be 
drawn up in the suit and further - pro- 
ceedings for final decree shall be taken 
in the trial court in accordance with 
law. ‘The suit in respect of the relief 
of joint possession over agricultural land 
is declared. to have abated. The suit 
in réspect of the other reliefs claimed is 
dismissed. In the circumstances, the 
parties shail bear their own costs 
throughout, , 
Appeal allowed. 


' 
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T. S. MISRA, J. 
- Qamaruddin, Appellant v. Union of India, 
Respondent. 
Second Appeal No. 2064 of 1974, DJ- 4-j- 
1982.* 


Civil P. C. (5 of 1998), S. 80 — Nofice 
wader — Object of — “Cause of action” — 
Meaning of — Nofice under S, 80 must fur- 
nish requisite basis on which chim was 
founded. | 

A ation aida S. 80 of the Code is. not 
to be construed in a pedantic manner. and 
the Court should ‘not be hyper-technical in 
interpreting it. The ‘cause of ‘action’ means 
the reason which impels a- plaintiff. to seek 
his remedy Against the defendant to a suit, 


' or, in other words, that . which, according 


* Against the deciee i m of `. Ram 
Sanehi, . Addl.. Dist, T D . DJ- 
_ 12-9-197 3.. i o, Lora 


i BZ/BZ/A612)/B2/AYP/SSG Bees 


Gaa y. Union. of India. , 


The share of plaintiff No. 6 
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to the plaintiff, - gives a a. right -to : sue a 
defendant. . (Para 5) 

‘In the instant case; ‘the facts-on which the 
claim of .the plaintiff- was founded in the suit 
were not at all mentioned in -the notice. 
The only other thing- that was mentioned 
was that the cause of action arose to the 
plaintiff on the date when the order of the 
dismissal was passed, as also on the date 
when the order of dismissal was served on 
him and on the date on which the appeal 
filed by him was rejected. It was submitted 
that the particular Act which gave the plain- 
tiff his cause of complaint was the order of 
dismissal itself and this was pointed out in 
the notice, 

Held, that the reason which gave the plain- 
tiff the right to sue was no doubt the order 
of dismissal. But that by itself was not 
sufficient to be stated. The facts on the 
basis of which it was stated that the order was 
illegal and invalid should have been, stated in 
the notice. The notice in the instant case 
did not comply with the requirements of 
Section 80 and therefore, the suit was bad 
for want.of a proper and valid notice, Case 


law discussed. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1969 SC 674: 1969 Ali LJ 570 5 
AIR: 1962 Aii 461: 1962 All LJ 309 5 
AIR 1960 SC 1309 5 
AIR 1958 SC 274 5 
AIR 195i Bom 72 5 
AIR 1927 PC 176:25 Ali LJ 641 Ee) 
(1883) ILR 5 Ail 163: (1882) All WN 202 

(FB) 5 


S. A. Kazmi, for Appellant; Man Mohan 
Srivastava, for Respondent. 

JUDGMENT :— This appeal by the plain- 
tiff arises. in the following  circtimstances, 
The. plaintiff was appointed in the Railway 
Security Force, which was later on convert- 
ed into Railway Protection Force. He claim 
ed to be holding the post of ‘bhisti’ in tho 
Railway Security Force at the material time. 
Disciplinary proceedings were taken against 
him and he.was served with a charge-sheet, 
which ultimately resulted into his . dismissal 
from his service. He preferred an appeal 
against that order which was also rejected. 
Then he gave a notice dated 4th Dec., 1968, 
through Sri Gopal Krishna Srivastava, Ad- 
vocate, to the General Manager, N. E. Rail- 
way, Gorakhpur. Thereafter he filed the 
suit which has given rise to this appeal. 

2.- In the suit he claimed a decree for 
declaration that the order of “removal” from 


i service dated 28/30th August, 1968, which 


was served on. him .on 3rd Sept., 1968, was 


- . Wegal; .void -and ultra vires, and against Arti- 
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cle 311 of the Constitution of India and that 
he should be deemed to be continuing in 
service with all wages and emoluments, . He 
also claimed a decree for a sum of Rupees 
’ 2,723.57 p. towards his salary, the details of 
which were given in the plaint. 


3, The suit was resisted by the Union of. 


India on a variety of grounds. In para 19 
of the written statement, it was pleaded by 
the Union of India that the notice under 
Section 80 of the Code of Civil Procedure 
was defective and illegal On merits as well 
the suit was contested. The trial Court on 
consideration of the evidence adduced held 
thatthe order dated 28th Aug., 1968, termi- 
nating the plaintiff’s services was valid. It was 
also held that the notice under Section 80, 
C. P. C. was invalid. On these findings the 
trial Court dismissed the suit. The matter 
was carried in appeal. The learned Addi- 
tional District Judge concurred with the trial 
Court that the notice given by the plaintiff 
under S. 80, C, P. C. was illegal and invalid. 
However, on merits of the case, the appel- 
late Court below recorded a contrary finding. 
The appeal was, however, dismissed because 
the notice under S. 80, C. P. C. was held to 
be defective and invalid. The plaintiff has 
come up to this Court on second appeal. 


4, The sole point urged on behalf of the 
appellant was that the findings recorded by 
both the Courts below in respect of the 
notice under Sec. 80 C..P. C, was erroneous. 
The submission was that the notice dated 
4th Dec., 1968, Ext. A-1, should have been 
construed liberally and. not in a pedantic 
manner. Whe notice in question Ext. A-1, 
did comply, if not essentially with‘ the ‘prin- 
ciples of construction of notice under S. 80, 
C. P. C. with the requirements of Sec. 80, 
C. P. C. and was, therefore, a valid notice. 
The learned counsel for the Union of India 
disputed this assertion and submitted that 
the notice was bad inasmuch as it did not 
furnish the requisite basis: on which the claim 
was founded’ and, hence, it lacked the cause 
of action’ and, therefore; ‘the ‘suit founded 
on that notice was not sustainable, 

5, I have carefully gone through the 
notice, Ext. A-1 and have also perused the 
plaint. Section 80, C. P. C. requires the giv- 
ing of a notice to the Union of India before 
filing a suit against it. It mandates the 


plaintiff to state in the notice, besides other- 


facts, the cause of action and the relief 
sought for. The plea questioning the vali- 
dity of notice under Section 80, C. P. C. is 
often raised by the Government of India 
while contesting the suit filed against it. 
Hence the provisions of S. 80, C. P. C. have 
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come up for construction in a number of 
cases from time to time. In Bhagchand 
Dagdusa Gujarathi v. Secretary of State for 
India, AIR 1927 PC 176, it was pointed out 
that the terms of S. 80, C. P. C. should be 
strictly complied with. This ruling, however, 
was noticed by the Supreme Court in Dhian 
Singh v. Union of India, AIR 1958 SC 274, 
wherein it was observed (at p. 261) :— 

. “The privy council no doubt laid down 
in Bhagchand Dagadusa v. Secretary of 
State, that the terms of this- section should 
be strictly complied with, That does not 
however mean that the terms of the notice 
should be scrutinized in a pedantic manner 
or in a manner completely divorced from 
common sense.” 

In the State of Madras v. C. P. Agencies 
AIR 1960 SC 1309, it was observed (at 
p. 1310) :— 

“The object of the Section 80 is mani 
festly to give the Government of the publio 
‘Officer sufficient notice of the case which is 
proposed to be brought against it or him 
so that it or he may consider the position 
and decide for itself or himself whethdr the 
claim of the plaintiff should be accepted or 
resisted. In order to enable the Government 
or the public officer to arrive at a decision 
it is necessay that it or he should be inform- 
ed of the nature of the suit proposed to o8 
filed against it or him and the facts on 


‘ which the claim is founded and the precise 


reliefs. asked for,” 


In AIR 1962 All 461, the expression ‘cause 
of action’ as used in S. 80, C. P. C. fell for 
construction. Mukherji, J. after referring 
to (1883) ILR 5 All 163 (FB), AIR 1927 PC 
176, ATR 1951 Bom 72 and AIR 1958 SC 
274, held that the expression ‘cause of 
action’ has to be given a meaning which is 
not technical He further observed that, the 
phrase ‘cause of action’ has not been defin- 
ed and the words ‘cause of action’ mean 
nothing more than the reasons which impel 
a plaintiff to seek his remedy against the de 
fendant to a suit or, in other words, that 
which, according to the plaintiff, gives him 
right to sue the defendant. He also referred 
to the observations in Halsbury’s Laws of 
England, Voi. J, Second Edition, para 9, 
page 8, dealing with the meaning of the ex- 
pression ‘cause of aotian’, which was stated 
as under: 

' “The popular. meaning of the expression 
‘cause of action’ is that - particular _ act on 
the part of the defendant which gives the 
plaintiff his cause of complaint.” s 
Learned counsel for the appellant has laid 
much stress on the construction of the- ‘term 


N 


1982 


‘cause of action’ as given in Halsbury’s Laws 
of England. Again, in AIR 1969 SC 674, 
Raghunath Das v. Union of India, it was held 
that (at p. 677): 

“The object of the notice contemplated 
by S. 80, Civil P. C. is to give to the con- 
cerned Governments and public officers op- 
portunity to reconsider the legal position and 
to make amend or seitle the claim, if so 
advised without litigation. The legislative 
intention behind that section is. that public 
money and time should not be wasted on 
unnecessary litigation and the Government 
and the public officers should be given area- 
sonable opportunity to examine the claim 
made against them lest they should be 
drawn into avoidable litigations. The pur- 
pose of law is advancement of justice. The 
provisions in S. 80 are not intended to be 
used as booby traps against ignorant -and 
illiterate persons.” 

From these decisions it can be ruled- out 
that a notice under S. 80, C. P. C. is not to 
be construed in a pedantic manner and the 
Court should not be hyper-technical in inter- 
preting it, The provisions of S. 80, C. P. C. 
are not meant to scuttle justice and an il- 
literate litigant is not to be non-suited by 


‘Itaking too technical a view of- the notice 


given by him under Sec. 80, C. P. C. The 
notice under S. 80, C. P. C. is required te 
be given with a view to enable the Govern- 
ment or the public officer concerned, to con- 
sider the position and decide as to whether 
the claim ofthe plaintiff should be eccepted 
or contested. This can be done if the notice 
furnishes sufficient information as to the 
nature of the suit proposed to be filed and 
the facts on which the claim is founded and 
the precise relief asked for. Does the im- 
pugned notice with which we are concerned 
in this case furnish sufficient information as 
to the nature of the suit, the reliefs asked 
for the facts on which the claim is founded ? 


, The notice Ext. A-1, merely stated that the 


plaintiff was employed as a ‘Rakshak’ in the 
North Eastern Railway and was serving the 
department with utmost honesty and devo- 
tion. Paragraph 2 of the notice is material 
for the purpose of the case and is, therefore, 
extracted below : 


“That the plaintiff was removed from ser- 
vice by the order dated 30-8-68 illegally and 
without giving reasonable opportunity of 
showing cause against the principles of Arti- 
cle 311 of the Constitution of India.” 
There is a heading in the notice as ‘cause 
of action’. Below it, it is merely stated that 
the cause of action for suit arose firstly on 
30-8-1968; again on 3-9-68, when . the- order 
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of removal from service was served upon 
the plaintiff, and again, on 25-31-68 when 
his appeal was dismissed. ‘Then the reliefs 
sought for were stated. The plaintiff stated 
that he would claim decree for the declara- 
tion that the order of removal of him from 
service by the Assistant Security Officer re- 
moving him from service was illegal, void 
and is against the Article 311 of the Consti- 
tution and that he should be deemed to be 
continuing in the service? Could it be said 
that by the said notice the Government of 
India was furnished with sufficient facts on 
the basis of which the reliefs mentioned in 
the notice were proposed to be asked for? 
Admittedly the plaintiff had been dismissed- 
from service on 30th Aug., 1968. The order 
of dismissal was served on him on 3rd Sept, 
1968. He stated in his notice that the order 
dated 30th August, 1968, was illegal and 
that he was removed from service without 
giving reasonable (opportunity ?) or showing 
cause against the principle of the Article 311 
of the Constitution. 


Article’ 311 of the Constitution provides 
that no person who is a servant of Union 
of India or State Govt, shali be dismissed 
or removed by any authority subordinate 
to that by which he was appointed, Nor 
can he be dismissed or reduced in rank with- 
out holding any enquiry into the charges 
against him and without offering him an op-" 
portunity of making representation against 
the action proposed to. be taken in regard 
to him. Article 311, thus, enjoins that the 
order of dismissal cannot be passed by an 
authority subordinate to that by which the 
employee was appointed. It also requires 
that the employee shall not be dismissed ex- 
cept after an enquiry.. A charge-sheet is to 
be served on him and he has to be given a 
reasonable opportunity of being heard in re- 
spect of those. charges. The notice in ques- 
tion merely shows that the order of dismissal 


dated 30th August, 1968. was illegal and that 


be was not given “reasonable opportunity 
of showing cause against the principles of 
Article 311 of the Constitution”. ` 


It was not clear as to whether the plaintiff 
wanted to say that he was dismissed by an 
aufhority who was subordinate to that by 
which he was appointed. It is also not clear 
as to whether he was challenging the order 
of dismissal on the ground that no charge- 
sheet was served on him or that no enquiry 
was made against him or that he was not 
given an opportunity of adducing his evi- 
dence, or cross-examining the witnesses pro- 
duced against him, or making ‘his submission 
or that he was not at all heard-in person, 
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or that. no.:copies of :the relevant documents 
were furnished to him, or that the -evidence 
was taken behind his back. The. plaint, no 


doubt, gives the details of those facts .on . 


which the order of dismissal was impugned. 
The. notice was, however, silent on the 
point. 
Section 80, C. P. C. notice is to enable the 
Government of India to consider his position 
and decide for itself as to whether the claim 
of the plaintiff should be accepted or resist- 
ed and this the Government could do only 
when it was informed of the nature of the 
suit proposed to be filed and the facts on 
which the claim of the plaintiff was founded. 


The facts on which the claim of the plain- 
tiff was founded in the suit were not at all 
mentioned in the notice. The only other 
thing that was mentioned was that the cause 
of action arose to the plaintiff on the date 


when the order of the dismissal was passed, . 


as also on the date when the order of dis- 
missal was served on him and on the date 
on which the appeal filed by him was re- 
jected. It was submitted on his behalf that 
the particular act which gave the plaintiff. 
his cause of complaint was the order of dis- 
missal itself and this was -pointed in the 
notice compliance that Sec. -80 has been 
made (sic) ........ In Dominion of India v. 
Babu Lal, AIR 1962 All 461, it was stated 
that the expression ‘cause of action’ under 
Section 80, C. P. C. means “the reason 
which impels a plaintiff to seek his remedy 
against the defendant to a suit, or, in other 
words, that which, according to the plaintiff, 
gives him a right to sue a defendant”. Here 


in the case in hand the reason which give. 
the plaintiff the right to sue was no doubt: 


the ordér of dismissal. But that by itself was 
Not sufficiént to be stated. i 

The facts on the basis of which it was 
stated that the order was illegal and invalid 
should have been stated in the notice. The 
plaintiff has in a notice under S. 80, C. P. C. 
to state the facts on which the claim is 
founded. No doubt, it is not the requirement 
of law that the plaintiff should also state 
the evidence to prove those facts. Howeven 
unless the grounds on which the order was 
challenged were mentioned it would not be 
possible for the Government of India to re- 
consider the matter and to decide as to whe- 
ther the. claim set up by the plaintiff should 
be accepted or resisted. The notice in the 


instant case did not comply with the require- . 


ments of S. 80,,C. P. C. In my view the 
Courts below were correct in holding that 


the suit was bad for want we a proper and 


valid notice, ` 
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As pointed out earlier, the object of. 


. cation. 
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-.@. In the result, the appeal- fails:. and-is- 
dismissed, . However, I: make’ no order as ‘to 
costs. oe 
_ Appeal dismissed. 
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RASTOGI, J. 

.Meerut Collegiate Association, Meerut 
and others, Petitioners vV. Arvind Nath Seth 
and others, Respondents. 

Civil Misc, Writ Petn. No. 8907 of ii 
D/- 22-12-1981. F 
Societies Registration Act (21 of 1866), 
S. 25 (1).(as introduced by State of U. P) 
~~ Proceedings under — Power of Prescrib- 
ed Authority — It cannot pass interlocutery 
or interim order. (Civil P. Ce) B26 

O. 39, R. 1). 


Where the Prescribed Authority during 
the course of proceedings under S. 25 had. 
passed an interlocutory order directing that 
pending the reference under S. 25, the meet- 
ing of the Executive Committee of the 
Society fixed for a particular date and in 
future shall not be held till. further order, 
the order would be liable to be quashed as 


‘Section 25 does not confer any. power on- 


the Prescribed Authority to make an interim- 
order either expressly or by necessary impli- 
Prescribed Authority’ can only 
decide any doubt or dispute in respect of 
the election or continuance of an office 
bearer of such society. Therefore, it is not 
possible to say that for hearing and deciding 
any doubt or dispute in regard to the elec- 
tion of the office bearer of the Society it was 


-absolutely necessary for the Prescribed Au- 


thority to stay the functioning of. the Com- 
mittee pending decision of the reference and 
furthermore so when the proceedings are 
summary in nature, Case law discussed... 
(Paras 8, 14) 
Cases Referred: Chronological Paras 
AIR 1981 SC 606: 1981 Lab IC 155 13 
(1978) Civit Misc. Writ Petn. No. 6245 of 
1978, D/- 24-7-1978 (Al), Sarjoo SE 
v. Dist. Magistrate, Ballia 
(1978) Civil Misc. Writ Petn. No. `299 ot 
1978, D/- 9-1-1978 (All), Iqbal Ahmed v. 
Dist. Magistrate, Azamgarh ` 9 
AIR 1972 All 12:1971 All LJ 1074 (FB) 
AIR 1972 SC 2563: 1973 Tax LR 1607 13 
1971 All WR (HC) 727: 1971 All Cri R 519 
AIR 1870'SC 140 - ! ak = 
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All. 
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‘AIR 1969 SC 430 `> >- ' 11 ° 3 Counter and rejoinder. “affidavits nave 
AIR 1966 All 158: 1965 All: LJ 663: . -8 been exchanged. - 

1966 All WR 631 Í 10 4. The question which falls ‘for our con- 
(1966) 59 TTR-171:1965 Ker LT 1055 11 sideration. thus ‘is as to whether in proceed- 
AIR 1962 SC 486 13 ings under S: 25 of-the Act the Prescribed 
AIR 1956 - SC 44: 1956 Cri LJ 140 - 14 Authority can: pass an interlocutory or inte- 


Ravi Kant, for Petitioners;. S. S. Bhat- 
nagar and Standing Counsel, for Respon- 
dents. , l 


R. R. RASTOGI, J.:— This - petition 
. under Art. 226 of the Constitution involves 
the scope of the power of the Prescribed 


Authority to pass an interim order pending © 


reférence made to it under S. 25 of the So- 
cieties Registration Act, 1860, hereafter, ‘the 
Act. 

2. The factsare these: Meerut Collegiate 
Association, petitioner No. 1, is a society 
registered under the Act. The Society runs 
and administers the Meerut College, Meerut. 
The affairs of the college are ‘looked after 
by:an Executive Committee of the Society 
consisting of 33 members, out of whom 
21: members are elected. The: term of the 
Executive Committee is for three years and 
the last election of ‘the Executive Committee 
of the Society was held on 19th Feb., 1978 
under bye-law 12 (a) of the Society. There- 
after fresh elections -were held on 10th May, 
1981. In that election Sri Raja Ram Mittal 
was elected President, Sri P. S, Rastogi Vice- 
President and Sri J. D. Singhal, Petitioner 
No.'2 the Honorary Secretary. Twenty-one 
members of the Executive Committee as 
well were elected. Sri Arvind Nath Seth, 
respondent No. 1 and Sri. Vishwa Nath 
Agarwal, respondent No. 2, were also ean- 
didates for the posts of President and Hono- 
rary Secretary respectively. Both of them 
lost. the election. Soon after these- respon- 
dents along with.some others made a refer- 
ence under Sec. 25 of the Act: seeking to 
' challenge the election of the aforesaid office 
bearers and members: of the Executive Com- 
mittee before the Sub-Divisional Magistrate, 
Meerut, respondent No. 3,:0n. 13th May, 
1981 being Case No. 2/12 of 1981. ‘Fhe 
petitioners put in. appearance. - and 
filed preliminary objections. The Sub- 
Divisional Magistrate who. has also been 
personally made party as respondent No. 4 
during the course of: these proceedings, pass- 
ed.an interlocutory order on 10th of June, 
1981 directing that pending the reference, 
the meeting of the Executive Committee. 
fixed for that day and in future shall not be 
held till further orders. This’ order . forms 
the subject matter of ee in a the. pa 
writ petition; > >. 


o dy affécted. - 


rim order. -According to learned counsel for 


the petitioners, the- Prescribed Authority is 


not competent to, pass any interim order 
pending the reference because there is no 
such power conferred on it either expressly 
or by implication under the relevant provi- 
sions of the Act- He invited our attention 
toʻa number of decisions in his support. 
On the contrary Sri S. S. Bhatnagar, learned 
counsel for the respondents, urged that in 
‘the first instance S, 25 of the Act itself con- 
fers a power on the Prescribed Authority 
to pass such an order. Apart from this m 
view of S. 19-A of the U.P. General Clauses 
Act there is now no difficulty in spelling out 
on inherent power in the Prescribed Auth- 
ority to make an interim order. According 
to Sri Bhatnagar when a power is conferred 
on a statutory authority, unless there is any 
restriction or limitation provided, the auth- 
ority shall have all the powers to do such 
acts as. are reasonably necessary for the ex- 
ecution of the power conferred. He also 
cited -some decisions in - > SURBOF of his con- 
tentions, 


S, We shall first see whether S. 25 of the 


_ Act confers any such power on the Prescrib- 


ed Authority expressly or by implication. 
Sub-section (1) of S. 25 -as’ introduced in 
the Act by the State: of Uttar Pradesh reads: 


“25, Disputes regarding election of office- 
bearers:— (1) The Prescribed . Authority 
may, on a reference made to it by the Regis- 
trar or by at least one-fourth of the mem- 
bers of Society registered in Uttar Pradesh, 
hear and decide in a summary manner any 
doubt or dispute in respect of the election 
or continuance in office of an office bearer 
of such society and may pass such. orders 
in respect thereof as it deems fit.” 


. There is a proviso to this sub-section which 


has been inserted by a later amendment. It 
provides -for the grounds on which election 
of an office bearer shall be set aside. These 
grounds are :— 

(a) commission of corrupt: practice by such 
office bearers. 

(b) improper rejection of the nomination 
of any candidate, or. 

(c) where on account of improper. accept- 
ance of any. nomination or by improper re- 
ception, refusal or rejection of any vote etc. 
the result of the election haa | peen Tatia 
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Explanation I to this proviso provides what 
amounts to corrupt practice. Explanation I 
says that a. “promise” of individual advan- 
tage or profit to a person includes a promise 
for the benefit of the person himself, or of 
any one in whom he is interested. Then 
comes Explanation III which -says :— 

“The. . State Government may by rule pre- 
scribe the procedure for hearing and deci- 
sion of doubts and disputes in respect of 
such elections and make provision in respect 
of any other. matter relating to such elec- 
tions for which insufficient provision exists 
in this Act or in the rules of the society.” - 
- 6 No rules have been framed -by the 
State. Government in this behalf. A bare 
reading of this sub-section would go to 
show that a dispute in regard to election of 
office-bearers may be referred to the Pre- 
scribed Authority by the Registrar or by at 
least one-fourth of the members of the so- 
ciety registered under the Act, .The Pre- 
scribed Authority is required to hear and 
decide any such doubt or dispute in a sum- 
mary manner and he may pass such order 
in respect thereof as he deems fit. The 
grounds. on which the election of an office 
bearer shall be set aside have now been 
provided in the proviso to this sub-section. 
The State Government could frame rules 
and prescribe procedure for hearing and 
deciding doubts.or disputes in- this behalf 
up-till now it has not framed.any such rules. 
The Prescribed Authority is certainly a sta- 
tutory authority. It may be emphasised 
that these are only _summary proceedings. 
We do not find that this provision confers 


any power to make an interim order | either. 


expressly or by necessary implication. | The 
Prescribed Authority can only decide any 
doubt or dispute in respect of the election 
or continuance of an office bearer of such 
society. For this purpose it may pass. such 
orders as it deems fit. The fact that the 
word. “orders” which is in plural number 
has been used does not mean that it can 
pass an order beyond the scope of the 
powers conferred on it by this section. . The 
Prescribed Authority may have to require 
the parties to appear before it ‘and furnish 
evidence as they desire. It may also have 
to summon witnesses. In other words, apart 
from passing the final order the Prescribed 
Authority may have to pass some such orders 
also. But, that does not’ mean that it can 
pass an interim order of stay. 

7. Section 19-A of the Uttar Pradesh 
General Clauses Act 1904 which has been 
inserted by Act 54 of 1955 reads :— 

“19-A. Ancillary powers—- Where by any 
Uttar Pradesh Act, a power is given toa 
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` proceedings and the powers expressly 


ALR. 


person, officer or functionary to do or en- - 
force the doing of any act or thing, all such 
powers shall be deemed to be given as are 
necessary to enable a person, officer or func- 
tionary to do or enforce the doing . of the 
act or thing.” 


This section provides for a powers. 
Such powers can be spelt out only in a case 
where the power expressly conferred under 
a statute necessarily implies, for tne proper 
execution of that power. The nature of 
con- 
ferred are to constitute the backgrounds for 
spelling out ancillary or inherent powers, we 
would illustrate the difference by reference 
to certain specific instances. 


8 The U. P. Panchayat Raj Act 1947 
has : conferred on the State Government cer- 
tain powers of control and supervision over 
the Gaonsamaj and its office bearers. These 
powers are enumerated in S. 95. Under Sec- 
tion 95 (1) (g) power is .conferred on the 
Government to suspend or to remove a 
member of the Gaon Panchayat or Joint 
Committee (Bhumi Prabandhak Samiti) or 
an Office bearer of a Gaon Sabha or a 
Panch, Sahayak Sarpanch or Sarpanch -of a 
Nyaya Panchayat if the conditions mention- 
ed. therein are satisfied. No specific power 
to suspend the Pradhan pending. enquiry 
into the charges levelled against him has 
been conferred on the State Government. 
In view of S. 96-A the power conferred on 
the Government under S. 95. can be delegat- 
ed to any officer or. authority subordinate 
to it subject fo such conditions and restric- 
tions as it may deem fit to impose. The 
State Govt.’s power under Sec. 95 (1) (g) 
has been delegated to the Sub-Divisional 
Officers. A question arose in S, D, O., 
Faizabad v. S. N. Singh, ATR 1970 SC 140, 


‘as to whefher the ` State Government has 


power to suspend the Pradhan of a Gaon 
Sabha pending enquiry into the charges level- 
led’ against him. The Court gave the answer 
in the negative and approved ‘decision’ of 
this Court in Babu Nandan v. Sub-Divi- 
sional Officer, Salempur, AIR 1966 All 158. 
The principle laid down by the Court in 
para 8 ig :— 

“It is well recognised that where an- "Act 
confers a jurisdiction, it impliedly also 
grants the power of doing all such acts, or 
employing such means as are essentially ne- 
cessary to its‘ execution. But before imply- 
ing the existence of such a power the Court 
must be satisfied that the existence of that 
power is absolutely essential for the dis- 
charge of the power conferred and not 
merely that it is convenient to have such a 
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power. We are not satisfied. that. the power 
to place under suspension an officer is abso- 
lutely essential for fhe proper exercise of 
the Power conferred under S. 95 (1) (g). It 
cannot be said that the power in’ question 
cannot be properly exercised without . the 
power to suspend pending enquiry. The 
mere possibility of interference with the 
course of enquiry or of further misuse of 
powers: are not sufficient to enlarge the scope 
of a statutory power.” 

In our opinion, this decision applies on afl 
fours to fhe present case. The power 
conferred on the Prescribed Authority under 
Section 25 of the Act is to hear and decide 
any doubt or dispute in respect of the elec- 
tion or continuance of an office-bearer or of 
such society. It is required to do so ima 
summary manner. The question arises whe- 
ther it is essential for the discharge of the 
power conferred that pending reference the 
Prescribed Authority may suspend the office 
|bearer of the elected committee of manage- 
ment from carrying on its work, on the pos- 
sibility or supposition that the office bearer 
. or the committee may further misuse their 





powers. We do not think that it can be 


said that it is absolutely essential for the 


Prescribed Authority to pass such an order- 
for the discharge of the power conferred on ` 


it. It may be seen that S. 19-A of the U. P. 


Geneal Clauses Act in a way, gives a statu- 


tory recognition to the principle of law laid 
down in S. N. Singh’s case and does not 
[provide . for spelling out inherent or ancillary 
powers in every case. — 

9. Another instance can be gathered 
from the provisions contained in` S. 17 (3) 
of the Arms Act, 1959. Under Sec. 17 of 
the Arms Act the licensing authority has the 
option to pass either an order of suspension 
or an order of revocation. . An order of 
suspension can be passed only on the grounds 
mentioned in Cis. (a) to (e) of sub-sec. (3) 
of S. 17. An-.order. of suspension.: cannot 
be passed for the duration of: the. proceed- 
ings that may be taken before an order of 


revocation is ultimately passed, vide Jagul- 
Kishore v. District Magistrate, 1971 All WR: 
(HC) 727. This decision was given -by a 


learned single Judge. . Thereafter, there are 


two Division Bench decisions laying down. 
the same proposition. and they are Civil. 


Misc, Writ Petition No. 299 of 1978, Iqbal 
Ahmad v. District Magistrate, Azamgarh, 
decided on 9-1-1978. and Civil Misc. Writ 
Petition No. 6245 of 1978, Sarjoo Singh v. 
District Magistrate, Ballia,. decided on 24-7- 
1978. 

10. On the contrary where the , statute 
confers on an officer, Tribunal or Appellate 


Meerut Collegiate Association v. Arvind Nath Seth 
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or Revisional Authority ~— powers wide 
enough for discharge of the power confer- 
red, then power to’ pass interim order of 
stay can certainly be spelt out. The power 
ofthe State Government to pass stay orders 
under S. 7-F of the: U. P. (Temporary) Con- 
trol of Rent and Eviction Act, 1947, is an 
instance on this point. A Full Bench of 
our Court in Baleshwar Dayal v. State of 
U. P., 1971 All LJ 1074:(AIR 1972 All 12) 
had occasion to consider this question. In 
Smt. Bhagwati Devi v. Baij Nath, 1966 All 
WR 631, it had been held that powers of 
the State Government under S. 7-F of the 
Act aforesaid are wide enough to enable it 
to pass stay orders during the pendency of 
the revision before it and that the stay order 
passed by it would operate from the date it 
is made. Subsequently another Division 
Bench doubted ‘the decision in Smt. Bhag- 
wati Devi’s case and then the question came 
up before the Full Bench in Baleshwap 
Dayal’s case. The Full Bench approved the 
decision in Smt. BhagwatPs case and took 
the view that once the State Government 
summons the record under S. 7-F of the 
Act power to make orders with the view to 
make it certain that it may be able to pass 
an appropriate and effective order must per 
necessity be conceded to it. Prime facie 
such an order would be necessary to be 
made to secure the ends of. justice. 


11.. Another instance may be given from 
the Income-tax Act 1961, Sec. 254 of that 
Act provides for the powers of the Appellate 
Tribunal while disposing of an appeal It 
says that the Appellate Tribunal may, after 
giving both the parties to the appeal an op- 
portunity of being heard, pass such orders 
thereon as it thinks fit. Section 255 of that 
Act provides for the procedure of Appellate 


. Tribunal and sub-section (6) of this section 


lays down that the. Appellate Tribunal shall, 
for the purpose of discharging its functions, 
have all the powers which are vested in the 
Income-tax Authorities referred toin S. 131 
and any proceeding before the Appellate 
Tribunal shall be deemed to be a judicial 
proceeding and the Appellate Tribunal shall 
be deemed to be a Civil Court for all the 
purposes of S. 195 and Chap. XXXV of the 
Cr. P, C. 1898. In M. K. Mohammad Kunhi 
v. Income-tax Officer, (1966) 59 -ITR 171 
(Ker), a question arose as to whether the 
Income-tax Appellate Tribunal has . the 
power to stay recovery of tax pending the 
disposal of an appeal before it. The Kerala 
High. Court acting upon the principle that 
where statute confers a power on an auth- 
ority, such ancillary and incidental power 
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must be: provided- for. the :exercise of that. 
. power; held that. the . Income-tax - ‘Tribunal 
has the power to: stay recovery of tax pend- 
ing the disposal of an appeal before it.. The 
Department-took -up--the matter in appeal 
before: the Supreme Court vide the Income- 
tax Officer v. M..K. -Mohammed Kunhi, 
’ AIR’ 1969 SC 430. _The Court affirmed the 
view of the Eora S past and laid 
down: `> . ei 


“It is a firmly established rule that an ex- 
press grant of statutory power carries with 
it by necessary implication the authority to 
use all reasonable means to make such 
grant effective |... 
have been conferred by S. 254 on the Appel- 
late Tribunal with widest possible amplitude 
must carry with them by necessary implica- 
tion all powers and duties incidental and 
necessary: to make the exercise of those 
powers fully effective.” 


. 12. Maxwell on Interpretation of Sta- 
tutes, Eleventh Edition, contains a statement 
at page 350 that “where an.Act confers a 
jurisdiction it impliedly also grants the 
power of doing all such acts or employing 


such means, as are essentially necessary to 


` its execution”. ` 


13. There is another recent decision of 
the Supreme Court which is also an illustra- 
tion of this aspect. It is in Grindlays Bank 
Ltd. v, Central Government Industrial. Tri- 
bunal, AIR 1981 SC 606. In that case the 
Govt. of India, Ministry of Labour had 
referred an industrial dispute existing be- 
tween the employers in relation to the Grind- 
lays Bank Ltd., Calcutta and their workmen, 
to the Central Government Industrial Tri- 
bunal in exercise of its powers. under S. 10 


of the Industrial Disputes Act, 1947 for. 


adjudication. Partles appeared before the 
Industrial Tribunal but ultimately an ex 


parte award was given. That-.ex parte award. 


was later on set. aside on the defaulting 
party showing that they were -prevented by 
sufficient cause from appearing when the 
reference was called, for hearing on the date 
fixed. The question was whether the Indus- 


trial Tribunal had any jurisdiction to set- 
.- , aside the ex parte award particularly when -` 


it was based on evidence. The High Court 
declined to interfere. An appeal by special 


leave was filed before the Supreme . Court- 


and the Court took a ‘contrary -view. There 
ig no express. provision in the Industrial Dis- 

putes Act or the rules framed therein. giving. 
` the: Industrial, Tribunal jurisdiction to: set: 
. aside ex parte award. . The Court, however, .. 
. ruled that the Tribunal had the . power. to’ 

pass the impugned order if it thought: fit in- 


_ ‘:, Meerut: Collegiate; Association: v` Arvind :Nath Seth _ 
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the interest of instice. It was- nobierved = (at 
an «But ie is a sell Gian: rule of statutory 


- construction that a Tribunal-or body should 


be considered to -be endowed with such 
ancillary or incidental powers as are neces- 
sary to discharge its functions effectively 
for the purpose of doing: justice between. the . 
parties.” 
What follows, therefore from’ these decisions 
is that ancillary or incidental . powers can 
be inferred only if for the discharge- of 
power or functions conferred under the Act 
effectively, and for the purpose of doing 
justice between the parties it is necessary to 
spell out such power. In this behalf it would 
be useful to recall what his Lordship, Late 
Gajendragadkar while speaking for - the 
Court said in B, B. L. and T. Merchants’ 
Association y. Bombay State AIR 1962 SC l 
486 (at p. 494} :— 

- “The, doctrine of implied powers can bé 
legitimately invoked when it is found that a 


‘duty has been imposed or a power conferred 


on an authority by.a statute and is further . 
found that the duty cannot be. discharged 
or the power cannot be exercised at all un- 
less some auxiliary or incidental ` power is 
assumed to exist. In such a case, in the 
absence of an implied power. the statute itself 
would become impossible of compliance, 
The impossibility in question must be- of a 
general nature so that the performance of 
duty or the exercise of power is rendered 
impossible in all cases. It really means that 
the statutory provision would become a dead 
letter and cannot be enforced unless a sub- 


_sidiary power is implied.” 


The same law has been laid down in Asstt. 
Collector of Central Excise Cafcutta v. 
National . Tobacco Co., AIR 1972 SC 2563. 

' 14. Learned’ counsel for the petitioner 
invited our attention to Matajog Dobey vy. 


H. C. Bhari, AIR 1956 SC 44. In that case 


in execution of certain warrants of . search 
when the officers were obstructed, it was-al- 
leged: that: they assaulted and manhandled 
the persons who laid the obstruction and 
offered resistance. In connection with the 
complaints filed by them a question arose’as 
te whether prior. sanction. under. S: 197, 
Criminal P. C. 1898 was-:required for the 
prosecution of such officers. The view taken 


- was :that:.the officials conducting. the. auth- 


orised and lawful search bád :.a right to 


“Femove or. cayse. to be removed the obstruc- 


tion ør, resistance offered by the employment 


- Of reasonable. force, and. the..remedy of the 


agerieved - party. was. to resort to. the police 
-or the Magigtrate with a complaint and fot 
that purpose prior sanction under S. .197-C 
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was pre-requisite, Broom’s Legal Maxims, 
10th Edn:, Page 312 was quoted with ap- 
proval. That: Maxim is :— 

‘Tt is a rule that when the law commands 
a thing to be done, it authorises the pet- 
-formance of whatever may be necessary for 
executing its command.” 








ions referred to above, it is not possible 


of the office bearer of the petitioner com- 
for the 


ceedings are summary in nature. The im- 
ugned order, therefore, fs liable to be 
uashed, . 
15. The petition, hence, succeeds and is 
allowed. The impugned order passed by 
respondent No. 3 dated 10th of. June, 1981 
is quashed. The petitioners will get their 
costs from the respondents. 

Petition allowed. 


AIR 1982 ALLAHABAD 177 
DEOKI NANDAN, J. 

Ram Sewak, Appellant v. Ram Charan 
{deceased by L, Rs.) and another, Respon- 
dents. 

Second Appeal No. 
27-11-1981. 


Contract Act (9 of 1872), 8. 23 Void 
agreements — Agreement between partners 
of a business to conceal profit to evade (ax 
— Not enforceable, 

Where the parties carrying on a business 
agreed that they would conceal some part 
ef their business activity and would not en- 
ter certain items in the books of account 

‘maintained by them, in order to evade pay- 
ment of Income-tax and Sales Wax such 
agreement is forbidden by law and defeats 
the provision of the laws under which In- 


509 of 1970, DJ- 


come-tax and Sales Tax are levied and col- 


lected. Evasion of taxes is opposed to pub- 
lic policy and so the agreement in so far as 
it related to earning of concealed profits oF 
concealment of profits earned by falsification 
of accounts is wholly void and no Court 
could enforce such agreement. by directing. 
an enquiry into the amount or the destina- 
tion of the concealed profits in order to en- 
force the recovery of the share therein. of 
one party from another. . 
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plying the principles enunciated in the 
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A _ to Rs. 2,793/-, the debts due from other per- 
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To lend the aid of the Court for recover- 
ing an amount which had been deliberately 
kept concealed by the parties in order to 
evade payment of the taxes due thereon, 
would amount to aiding and abetment of 
the evasion of the laws by the Court itself. 
It is highly probable that the entire amount 
of concealed profits represented the amount 
of sales tax evaded on the transactions of 
sale because the incidence of sales tax is in 
many cases much higher than the margin of 
profit of a dealer on a transaction of sale. 

(Para 6) 

D. P Bahadur, for Appellant; G. P. Bhar- 
gava and A. N. Bhargava, for Respondents. 

JUDGMENT :— This is a plaintiff's second 
appeal in a suit for accounts and for recovery 
of the amount found due to the plaintiff on 
the taking of accounts. The trial Court de- 
creed the suit for recovery of Rs. 17,695.78 
from defendants Nos, 1 and 3, but the lower 
appellate Court has dismissed the same, Ram 
Charan and Damordar Das, defendants Nos. 
3 and 4, are father and son and members of 
a Hindu joint family. They carry on 
Kerana business. Ram Sewak, the plaintiff 
and Madan Lal, the first defendant were their 
servants and looked after the business. In 


_Nov., 1953 Ram Charan decided to close the 


business. On the request of Ram Sewak and 
Madan Lal, Ram Charan handed over the 
business to them with the stock worth Rupees 
40,125/- which was treated as a loan repay- 
able ‘with interest by them to Ram Charan. 
Ram Sewak and Madan Lal carried on the 
business as equal partners. It was decided 
that out of the profits one Anna in a rupes 
would be given for charity in favour of a 
temple of Rashik Siroman Ji Maharaj Biraj- 
man. The deity was impleaded as the second 
defendant in the suit through Ram Charan. 
Whe business continued in partnership till 
Nov., 1958 when difference arose between the 
parties and the plaintiff brought the suit 
giving rise to the present second appeal with 
the allegations that Madan Lal and Ram 
Charan had in collusion with each other 
taken possession over the shop, the stocks 
and cash therein, and had turned him out, 
and with effect from lith Nov. 1958 Madan 
Lal and Ram Charan were carrying on the 
business to his exclusion. 


2. The defence was that Ram Sewak the 
plaintiff had by an agreement dissolved the 
partnership and handed back the business to 


Ram ‘Charan after accounting, as a result of 
‘which it was found that the`stock-in-trade 


amounted to Rs. 45,500/-, the cash in hand 
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sons to Rs, 31,758/-, and Miscellaneous items 
to, Rs. 639/- + Rs. 42/-, and that while a sum 
of Rs. 5,779/- was due from the plaintiff, the 
sum of Rs. 1,067/- was due from the first de- 
fendant; and the liability of the business to 
Ram Charan equalled the total of these 
amounts. It was further alleged that Ram 
Sewak thereupon voluntarily retired from the 
business, promising to pay the sum of Rupees 
5,000/- and odd that was due from him. 
Madan Lal and Ram Charan brought 2 
suit for recovery of that amount, being Suit 
No. 45 of 1959. 


3. It appears that after the institution of 
the suit giving rise to the present second ap- 
peal, the plaintiff Ram Sewak got a commis- 
sion issued. An inventory was prepared on 
4th Feb., 1959 which disclosed that the value 
of the goods in the shop was Rs. 54,117/-. 

4. The suit was decreed. The preliminary 
decree declared and directed— (1) that the 
firm was dissolved on 10th of Nov., 1958; (2) 
that Ram Sewak had not been turned out 
and that the business had been closed by 
mutual consent; (3) that no accounting was 
done; (4) that Ram Sewak, that is, the plain- 
tiff himself, and not Madan Lal, that is, the 
first defendant, was the accounting party. It 
was also found that the keys of the safe used 
to remain with Ram Sewak and it was he who 
handled cash. 


5, A Commissioner was appointed to take 
the accounts. He found that apart from the 
profits disclosed by the books, there were 
concealed profits amounting to Rs. 27,000/- 
or Rs. 29,000/-. According to the finding of 
the trial Court, the amount of the concealed 
profit was Rs. 27,000/-. The trial Court fur- 
ther found that the concealed profits remain- 
ed either in the safe or were given to Ram 

After making certain enquiry, the 
trial Court found that the plaintiffs share 
after adjusting the amount drawn by him 
came to Rs. 17,695.78 and passed the final 
decree for recovery of that amount from de- 
fendants Nos. 1 and 3. 

6. A perusal of the judgment of the lower 
appellate Court shows that there was no dis- 
pute between the parties about the result or 
the determination of the amounts due or not 
due on the basis of the books of accounts. 
The dispute centered round the figure of the 


concealed profits and as to their destination.. 


The lower appellate Court found that by add- 
ing three figures of Rs. 1,000/-, Rs. 2,000/- 
and Rs. 7,000/- total Rs. 10,000/- to the figure 
of Rs. 27,000/- found to be concealed pro- 
fits by the Commissioner, the figure of con- 
cealed profits amounted to Rs. 37,000/-, but 
it found that only the sum of Rs. 12,000/- 
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could be said to have reached the hands of 
Ram Charan and not the entire amount of 
Rs. 37,000/-. In the result the lower appel- 
late Court held that no amount could be said 
to be due from the defendant to the plain- 
tiff and dismissed the suit with the further 
observation that so far as the amount said 
to be due from the plaintiff was concerned, 
the defendant had already filed a suit which 
was pending and that will be determined in 
that suit and further that in view of the ad- 
mission of the parties that they had been 
keeping double set of account for evading 
payment of income-tax and sales tax and that 
they had in fact evaded payment of taxes, the 
matter may be brought to the notice of the 
Income-tax and Sales Tax Authorities for 
such action as they may deem proper. The 
judgment of the lower appellate Court is 
dated 9th Sept., 1969. I do not know the 
result if any, of the direction made by the 
lower appellate Court for reporting the case 
to the Tax Authorities. But when I read the 
judgment I felt that this is one of those cases 
where the Court should have refused to 


entertain the suit on the ground of public > 


policy, as it involves directing the recovery of 
an amount found to be due to ether party 
as a share of the profits which had been de- 
liberately concealed by the parties from the 
books of account in order to evade the pay- 
ment of taxes. No Court can countenance a 
deliberate evasion of the tax laws of the 
country, and to lend the aid of the Court for 


recovering an amount which had been de- 


liberately kept concealed by fhe parties in 
order to evade payment of the taxes dne 
thereon, would amount to aiding and abet- 
ment of the evasion of the laws by the Court 
itself. It was the case of the parties that all 
the transactions were not entered in the books 
of account in order to evade payment of in- 
come-tax as well as sales tax. It is highly 
probable that the entire amount of concealed 
profits represented the amount of sales 
evaded on the transactions of sale. I say so 
because the incidence of sales tax is in m 
cases much higher than the margin of profi 
of a dealer on a transaction of sale. 

7. This is as far as the Court’s conscience 
is concerned. In strict law S. 23 of the Con- 
tract Act provides that the consideration of 
object of an agreement is lawful, unless it is 
forbidden by law; or is of such a nature that, 
if permitted, it would defeat the provisions 
of any law; or... .. .. ... the Court regards 
it as immoral, or opposed to public policy, 
“and” in each of these cases, the considera- 
tion or object of an agreement is said to be 
unlawful “and every: agreement of which the 
object or consideration is unlawful, is void.” 
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Tt is: trite that a void agreement cannot be 
enforced by 2 Court. 

6. In the present case the parties had 
agreed to carry on business in partnership. 
Where was no illegality in that. The carrying 
on of business for earning profit was also law- 
ful. But the parties further agreed in the 
course of carrying on their business that they 
would conceal some part of their business 
ctivity and would not enter certain items in 
ithe: books of account maintained by them, in 
order to evade payment of Income-fax and 
sales tax. It needs no showing that evasion 
lof income-tax and sales tax is forbidden by 
law and at any rate defeats the provision of 
tthe laws under which income-tax and sales 
fax are levied and collected. The object of 
ithe agreement to carry on business in part- 

nership was to eam profits. The further 
object was that part of the profits will be 
learned in such a way or retained in such a 
manner as to evade the payment of taxes. 

hat was forbidden by, and defeated the. pro- 
visions of the tax laws. Therefore, the object 
of the agreement was, in part atleast forbid- 
den by law and such as defeated the provi- 
sions of law. Further, it cannot be disputed 
hat evasion of taxes is opposed to public 
policy. What is permitted is lawful avoid- 
ence: of taxes, or in other words to so arrange 
lones affairs as to reduce the incidence of 
taxes to the minimum leviable under the law, 
Hut evasion of the law, or falsification of ac- 
counts or deliberate non-payment of taxes 
though due or attempt to avoid payment of 

ces by violating the tax laws is certainly 
not permitted. I have, therefore, not the 

chtest hesitation in holding that the agree- 
ment between the parties in so far as it 
related to earning of concealed profits, or 
concealment of the profits earned by falsifica- 
tion of accounts, was wholly void and no 
(Court could enforce the agreement by direct- 
ling an enquiry into the amount, or the- des- 
jtination, of the concealed profits in order to 
enforce the recovery of the share therein of 
one: party. from another. 


9. The appeal fails and is dismissed with 
costs. 








Appeal dismissed. 
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Pirthi, Appellant v. Budh Singh, Respon- 
dent. zs 
F. A. E. O. No. 370 of 1975, Dj- 13-10- 
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Provincial Insolvency Act (5 of 1920), S. 6 
— Act of imsolvency — Mere transfer of 
assets by debfor is not per se an act of it- 
solvency. 

Where the debtor even after selling a major 
portion of his Bhumidhari property after 
filing of the suit by the creditor for the re- 
covery of the amount of the loan from him, 
had sufficient assets remaining with-him to 
discharge his debts, he could not be declared 
insolvent. In such a case the debtor could 
not be adjudged inolvent merely because he 


‘did not possess enough liquid assets in hand 


to pay his debts. 
Cases Referred : 


(Paras 7, 13, 14) 
Chronological Paras 


AIR 1939 Lah 349 3 
AIR 1937 Nag 127 | 3,8 
AIR 1933 Cal 417 . 8 
AIR 1930 Rang 147 (1) © 8 


A. R. Dubey, for Appellant; M. Kumar, 
for Respondent. 


B. N. SAPRU, J.:—- The appellant Pirthi 
has been adjudged insolvent. The respondent 
Budh Singh applied to the Court for adjudg- 
ing Pirthi an insolvent on the ground that 
Pirthi has taken a loan on pronote dated 
10-1-1971 for Rs. 16,000/- bearing interest at 
the rate of 12 per cent per annum. The 
amount due, according to Budh Singb, was 
Rs 20,025/-. It was asserted that the appel- 
lant had sold a major portion of his Bhumi- 
dhari property on 20-2-1973 in favour of 
Rura and Tilka sons of Mohan Lal and Inder 
Singh son of Daryao with an intent to delay 
and defeat the creditor. It was asserted that 
this sale deed had been effected by Pirthi 
after the filing of the Suit No, 65 of 1973 by 
the creditor in the Court of the Civil Judge, 
Muzafar Nagar on 16-2-1973 for the re 
covery of the amount of the loan. 


2. The appellant contested the petition. 
He denied taking of loan of Rs. 16,000/- as 
alleged by the creditor. He also asserted that 
the sale deed had been effected in pursuance 
of an agreement of sale executed by him 
prior to the institution of the suit by the peti- 
tioner against him in the Court of the Civil | 
Judge, Muzaffarnagar. The appellant farther 


. asserted that he possessed agricultural pro- 


perty worth about Rs. .20,000/- and that -he 
‘also had a Gher worth about Rs. 15,000/-. 
He denied having committed any act’ of 
insolvency. 

3. The Insolvency Judge found that the 
appellant had taken a loan on a pronote as 
asserted by the creditor. The Insolvency 
Judge further found that though the agree- 
ment to sell had been entered into between 
the debtor and fhe vendees on 15-2-1973, 
nevertheless such an agreement did not create 
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' an interest. or charge in the property and the 
sale was calculated to delay and defeat ‘the 
creditor. It further found that the land pos- 
sessed by the .appellant-debtor was un- 
irrigated land; whereas the land sold by him 
was irrigated Jand. The value of the Jand 
possessed by the appellant was held ta be 
not more that Rs. 100/- per Bigha. It further 
took note of the fact that the creditor had 


filed the lease deed, Ex, 7, executed by the 


appellant which showed that one Bigha. 19 
Biswas of land was sold for Rs. 500/- and 


the land sold was of the. same quality as the ' 


land still possessed by the debtor-appellant. 
As regards the Notha, it found that it was 
practically of no value. It recorded a find- 
ing that the appellant’s assets were less than 
‘the amount of the debt. The Insolvency Judge 
also found that the fact that the value of the 
appellant’s assets might exceed his debt, was 
of no consequence if the debtor did not have 


liquid. assets to pay of the debt. For arriving © 


at this conclusion the. Insolvency Judge re- 
lied upon two decisions, namely a decision of 
Nagpur High Court in the case of Gadi Bhi- 
kaji v. Govindrao Bapuji (AIR 1937 Nag 127) 
and a decision of Lahore High Court in the 
case of Bhagvan Dass v. Mahammad Nawaz 
Shah, (AIR 1939 Lah 349). The Insolvency 
Judge took note of the fact that in the suit 
filed by the creditor, respondent, the debtor- 
appellant had applied to the Court to pay 
the decretal amount in instalments. In ‘the 
circumstances, the Insolvency Judge allowed 
the petition and adjudged Pirthi an insolvent. 


4. Agerieved, Pirthi has come in appeal. 
The Jearned counsel for the appellant has not 
challenged the finding that the appellant. was 
indebted to the respondent and, therefore,- we 
would proceed on the basis that the appellant 
is, in fact, indebted to the respondent to the 
extent determined by the Insolvency Judge. 


5. The learned counsel for the appellant 
has, however, assailed the finding of the In- 


' solvency Judge that the appellant did not 


possess sufficient assets to pay hig debt as 
incorrect: He pointed out that in the applica- 
tion for attachment of the appellant’s pro- 
perty the creditor had sought attachment of 
5-5-0' .of Bhumidhari land belonging to the 
appellant. .The creditor had shown the value 
of the attached property at Rs, 16,000/- vide 
paper No. 35c. It is urged and rightly so 
that the creditor must have valued the at- 
tached property at a lower price than what 
would have actually fetched if it would have 


‘been sold. 5-5-0 of Bhumidhari.land which . 


was sought to be attached by the creditor, was 
valued at Rs. 16;000/-. 
=: according to the creditor, the value of ‘the 
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land was: little over’ Rs. .3,000/-. per Bigha. ` 
From the statement of Kailash Chand, the ` 
Assistant Record Keeper, it is clear that apart 
from the property which was attached, Pirthi 
possessed- 3-19-0 of land. If this land is 
valued at the same rate as the land 
which was attached, its value would come ap- 
proximately to Rs. 12,000/-. 

6. The learned counsel has then referred 
to the statement of Kailash Chand, the As- 
sistant Record Keeper, Muzaffarnagar Col- 
lectorate, who deposed on the basis of Form- 
No. 45 that Pirthi possessed 5-19-0 of land 


. in Khata No. 466 and 3-19-0 of land in 


Khata No. 1137. In cross examination he 
deposed that Pirthi’s name had been expung- 
ed from plot No. 126 having an area of 14 - 
Biswas, ‘This shows that Pirthi on the date 
of the statement of the Assistant Record 
Keeper possessed 9-4-0 of land. . . 

7. It is necessary to mention here that 
subsequent to the decision of the In-. 
solvency Judge, the Zamindari Abolition and 
Land Reforms (Amendment) Act No. I of | 
1977 came into force whereby all sirdari land ~ 
had become Bhumidhari land and the afore- 
said holdings of Pirthi which were sirdari 
holdings, had become Bhumidhari land. It is 
well known that agricultural land in Muzaffar- 
nagar is very valuable. The statement. of the 
respondent that the value of the land after the 
execution of the sale deed by Pirthi, Was only 
Rs. 100/- per Bigha, cannot be ‘accepted. The 
creditor, as mentioned earlier, valued himself 
the land which was sought to be attached, at 
Rs. 16,000/-. The other remaining land of 
Pirthi which was not attached, measured 
3-9-0- of land. This land valued at a com 
servative figure of Rs. 3;000/- per Bigha 
would be worth about Rs. 12,000/-. Thus, 
when the insolvency petition was presented 
Pirthi possessed agricultural land worth 
Ra. 16,000/- which was attached plus- other 
land.worth Rs. 12,000/-. The total value of 
the agricultural property come to at least 
Rs, 28,000/-. Since the amount due to Budh 
Singh was Rs. 20,025, the value of Pirthi’ 
assets exceeded this liability. He could, 
thus, not be declared an insolvent on the 


- ground that his assets were less than 


liabilities. 

€. The Insolvency Judge was of the view 
that the insolvency petition had to’ he allow- 
ed because the cash available with: Pirthi was 
not sufficient to discharge his debt: In the 
case- of Gadi Bhikaji v. Govindrao’ Bapuji, 
(AIR 1937 Nag 127) Justice Pollock -held ‘that 
under S. 25 of the Provincial Insolvency Act 
the burden of proof lies on the debtor that 
he is able to pay his- debt. He- further went 
on. to hold .that.in a:.case. where there. is: no. . 


.. he. does not. haye in hand:-sufficient, liquid 
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evidence to show that the debtor had suff-' 
cient assets which, if liquidated; would enable 
him to pay his debt, the petition must- be 
allowed.. The learned Judge relied. upon a 
decision of- the Calcutta High Court in the 
- case of Pratap Mali Rameshwar v. Chunilal 
Johuri (AIR 1933- Cal 417:60 Cal 345) 
wherein Rankin, C. J., had remarked that a 
person cannot be declared insolvent if he 
cannot meet his debts in the ordinary way by 
making legal tender and discharging his 
debts. The other decision relied upon by the 
Insolvency Judge is the decision of Rangoon 
High Court in the case of Maj Kyin Myaing 
v. M. L. R. M. Mthaya Chettyar (AIR 1930 
Rang 147 (1). The decision does not sup- 
port the conclusion of the Insolvency Judge. 
In that case the debtor had been declared an 
insolvent. In appeal, the learned Judge ob- 
terved as follows: 

“It would seem that he has not taken the 
trouble to read S. 6, Provincial Insolvency 
_ Act, which sets out the various acts which 


amount to acts of insolvency. That section — 


does not provide that the mere fact that a 
person’s assets are less than his debts is an 
act of insolvency. The respondent-petitioner 
failed entirely to establish any ground on 
which the appellant could be 
insolvent.” 
“9, The appeal was allowed. This case is 
a clear authority of the proposition that the 
mere fact that a person’s assest are less than 
his liabilities, is not per se an act of in- 
solvency, 

. 10. The acts of insolvency are defined in 
S.. .6 of the Provincial Insolvency Act. 
Clause (b) provides that a debtor who makes 
a transfer of his property or of any part 
thereof with intent to defeat or delay his 
creditors he commits an act of insolvency. 
In order to adjudge him an insolvent the 
Court has to record a finding that the debtor 
had made a transfer of his property with an 
intent-to delay or defeat his creditors, There- 
fore, unless the Court can find that a transfer 
of property by a debtor has been made -with 
an intent to delay or defeat the creditors, it 


cannot adjudge the debtor an insolvent, one . 


of the tests to determine whether the transfer 
is made by the debtor to delay and defeat 
the creditor, is to find out whether after the 
transfer the debtor has assets sufficient to 
pay his creditors. 

_11.. In fact, we have found that the assets 
remaining with Pirthi. after the transfer made 
by him were sufficient to discharge his debts. 
‘42. Now coming to the question as .to 
whether a debtor can be-declared an-insolvent 


adjudged ` 


' tion combined with discretion. 
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assets to pay- hia debts, no- absolute proposi- — 


-tion can be laid down that in all circum- ` 


stances where the debtor while possessing 


-assets, had not enough liquid assets in hand, 


he must be adjudged an insolvent. It all de- 
pends on the circumstance of each individual 
case. If the assets in a normal case can be 
liquidated within a reasonable time and the 
creditor paid, the debtor cannot be declared 
an insolvent. If, however, the assets are not 
presently saleable or are encumbered then the 
debtor may be declared an insolvent. 

13.. In the instant case the agricultural 
land can be sold and the sale proceeds can 
be applied towards the liquidation of assets 
(liabilities ?} and, therefore, Pirthi cannot be 
declared insolvent. A creditor cannot file an 
insolvency petition and get the debtor de-! 
cleared an insolvent as an alternative to the 
‘proceedings in execution of a decree that he, 
may have obtained against the debtor. It: ap- 
pears that it is exactly this what the creditor, 
is seeking to do in the instant case. 

14. Having come to the conclusion that 
the assets in- hands of Pirthi exceed the 
amount of his debt, the appeal must neces- 
sarily be allowed. 

. 15. In the result, the appeal is allowed 
and the order adjudging Pirthi an insolvent 
is set aside. In view of the fact that Pirthi 
was undoubtedly indebted to the respondent, . 
Budh Singh, we make no order as to costs. 
Appeal allowed. 
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Mathura Prasad, Petitioner v. TH Addi- 
tional District Judge, Shahjahanpur, Respon- 
dent. 

Civil Misc. Writ No. 11354 of 1981, D/- 
11-9-1981. 

-(A) U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S..12-A and Pro- 
vio — Determmation of surplus land — 
Choice given by ee, Duty of 
prescribed authority. 

The basic scheme of S. 12-A is that- tho 
choice as given ‘by the tenure-holder shall, as 
far as possible, be accepted. In other. words, 
the Prescribed Authority has to make a 
sincere effort to acept the choice as given by 
the tenure-holder, but if due to any reason, 
it is not possible to accept such choice then 
the Prescribed Authority must- state such 
reason. It is a case of an imperative direc- 
However, if 
a case is governed by- c, -(d) of the prev? 


tp we 
< 
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then the clear legislative mandate is that the 
land which is covered by a transfer ignored 
under Section 5(6) of the Act, shall not be 
included in the surplus land as far as pos- 
sible. The Prescribed Authority has to carry 
out this legislative mandate and if it is not 
possible to carry out the said mandate, then 
the reason has to be given why it is not pos- 
sible to carry out the said legislative mandate. 
(Para 5) 

(B) Constitution of India, Art. 226 — Re- 
lief under — Transfer of land by petitioner 
tenure-holder without consideration and with 
view to defeat celling law — Choice of peti- 
tioner fo give in transferred land as surplus 
land rejected by ceiling authorities — Held, 
condact of petitioner disentitied him to any 


relief under Art. 226. (Para’ 6) 
Cases’ Referred: Chronological Paras 
1978 All LJ 776 5 


ORDER :— This petition arises out of the 
proceedings under the U. P. Imposition of 
. Ceiling on Land Holdings Act. 

4. The facts, in brief, are these. The peti- 
tioner is the tenure-holder to whom the 
notice under S. 10 (2) of the Act was issued. 
It seems that he did not contest and gave in 


choice some land which he had sold by a sale - 


deed which was executed in 1973 in favour of 
the contesting respondents Nos. 4 to 6. The 
' choice given by the petitioner was not accept- 
ed by the Prescribed Authority which is clear 
from the order dated 15-2-1975, a true copy 
of which is Annexure 1 to the petition. It 
seems that the Prescribed Authority rejected 
the said choice because the transferees had 
put in appearance and contended that in view 
of the sale deed dated 12-1-1973 in their 
favour, the choice as given by the petitiones 
as the tenure-holder, should not be accepted 
in view of the provisions contained in Cl (d) 
of the proviso to S, 12-A of the Act. This 
contention found favour with the Prescribed 
Authority and, therefore, the choice as given 
by the petitioner was rejected. The petitioner 
filed an appeal. This appeal was allowed by 
the appellate Court by its judgment dated 20th 
Sept., 1975. A true copy of the same is An- 
nexure 2 to the petition. Thereafter, it seems 
that a writ petition was filed in this Court by 
the said transferees against the said appellate 
judgment. The writ petition is admitted to 
have been allowed by this Court but un- 
fortunately, however, no copy of the judg- 
ment passed in the earlier writ petition has 
been annexed to this writ petition. Any way 
jt seems that this Court directed that the ap- 
peal should be heard after giving an op- 
portunity to the transferees also. The appeal 
was, thereafter, heard by the appellate Court 
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and the same was dismissed. However, in 
view of the prayer made on behalf of the 
petitioner, that he should be given an op- 
portunity to give some other land in choice, 
the appellate Court observed that such an op- 
portunity would be given to the petitioner to 
give in choice any other land except the plot 
No. 40 M area 7.98 acres which he had sold 
in favour of the said transferees. 


3. A true copy of the said appellate judg- 
ment dated 19-8-1981 is Annexure 3 to the 
petition and a certified copy of the same is 
also on the record.. 


4, Feeling aggrieved, now the petitioner 
has come up in the instant writ petition and 
in support thereof I have heard Sri B. D. 
Mandhyan, learned counsél for the petitioner. 

5. The learned counsel for the petitioner 
contended that the appellate Court was not 
justified in rejecting the choice given by the 
petitioner and in this connection he placed 
reliance on a pronouncement of a learned 
single Judge of this Court in Nakchhed 
Singh v. State of U. P. (1978 All LJ 776), I 
should like to say that the correct legal posi- 
tion is that S. 12-A both in its body as well 
as in the various clauses of its proviso, con- 
tains the legislative mandate in respect of 
the choice which has to be given by the 
tenure-holder and the manner in which it is 
to be accepted or rejected by the Prescribed 
Authority. The basic scheme of Sec. 12-A 
of the Act is that the choice as given by 
the tenure-holder shall, as far as possible, be 
accepted. In other words, the Prescribed 
Authority has to make a sincere effort to 
accept the choice as given by the tenure- 
holder, but if due to any reason, it is not 
possible to accept such choice then the Pre- 
scribed Authority must state such reason. 
It is a case of an imperative direction com- 
bined with discretion. However, if a case is 
governed by Cl. (d) of the proviso then the 
clear legislative mandate is that the Jand 
which is covered by a transfer ignored under 
S. 5 (6) of the Act, shall not be included in 
the surplus land as far as possible. The 
Prescribed Authority has to carry out this 
legislative mandate and if it is not possible 
to carry out the said mandate, then the rea- 
son has to be given why it is not possible 
to carry out the said legislative mandate. 
Yn the instant case, the Prescribed Authority 
and the Appellate Court had carried out the 
legislative mandate and excluded fhe land 
which was the subject matter of the transfer 
from the surplus land of the petitioner. It 
should be seen that the transferees were all 
the time claiming that the land transferred 
in their favour should not be declared as 
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surplus land and this contention was accept- 
ed by the Prescribed Authority and also by 
the Appellate Court. 


6. I should like to emphasise here that 
the jurisdiction which is exercised by this 
Court is an extraordinary jurisdiction and 
this Court has a discretion to interfere of 
not to interfere taking into consideration 
all the circumstances including the broad 
equities of the case. The petitioner of his 
own admission has by his own conduct ren- 
dered himself incapable of getting any relief 
in this jurisdiction. In para 19 of the peti- 
tion, it is averred as follows: 


“That the sale deed in favour of the con- 
testing respondents Nos, 4 to 6 were execut- 
ed with an intention to save the land from 
ceiling and in fact those sale deeds were not 
for valuable consideration. Though in the 
sale deeds a sum of Rs. 8,000/- was shown 
but only Rs. 1,000/- were paid before the 
Sub-Registrar and even that amount was 
taken back by the respondents. Therefore, 
no credence can be given to such sale deeds 
and the respondents were not entitled to the 
exclusion of the land transferred to them.” 
I do not think that a tenure-holder, who has 
acted in this manner and who, on his own 
admission, conducted himself in that manner 
is entitled to any relief in the writ jurisdic- 
tion of this Court, which is an extraordinary 
jurisdiction under Art. 226 of the Constitu- 
tion. 

7. This petition fails and is dismissed in 

Petition dismissed. 
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K. N. SINGH AND B. N. SAPRU, JH. 

Bijli Cotton Mills (Pvt) Ltd, Appellant 
v. M/s. Chhaganmal Bastimal and others, 
Respondents. l 

F. A. F. O. No. 133 of 1975, DJ- 
1981.* 

Civ# P. C. & of 1908, 0. 3, R 4 2) — 
Termination of authority of pleader to re- 
present client — Statement made by pleader 
that he has no instructions —- Does not ter- 
minate his authority. 

Rule 4 (2) lays down that appointment of 
a pleader shall be deemed to be in force 
until determined with the leave of the Court 
by a writing signed by the client or the 
*Against order and judgment’ of R C. 

Chaturvedi, Addl. Civil J., J. S. C, C., AHi- 

garb, D/- 23-11-1974. 
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pleader, as the case may be, and filed im 
Court, or until the client or the pleader dies, 
or until all proceedings in the suit are ended 
so far as regards the client. Thus, once an 
Advocate is engaged as a pleader by a client, 
the authority of the Advocate to represent 
his client continues to remain in force until 
it is determined with the leave of the Court 
in writing signed by the client or the pleader. 
In the absence of a written termination of 
the relationship of the client and the pleader, 
the pleader is not absolved of his duty to 
appear on behalf of his client. Any state- 
ments made by him that he had no instruc- 
tions, does not terminate his authority. Once 
he has accepted the brief and the client has 
paid his fee, he continues to represent the 
chent and be responsible for the conduct of 
the case. He is, no doubt, entitled to termi- 
nate his status as a pleader of the client but 
that cannot be done orally. It must be done 
in writing with the permission of the Court 
in the manner laid down by R, 4 (2). 
(Para 6) 

V. K. Barman, for Appellant. 

K. N. SINGH, J.:— This appeal is direct- 
ed against the order of the Additional Civil 
Judge, Aligarh dismissing the appellant’s ap- 
plication under O. IX, R. 9 of the Civil P.C. 


2. Mis. Biji Cotton Mills (Private) Ltd. 
carrying on business at Hathras in district 
Aligarh, filed a suit No. 55 of 1967 against 
M/s. Chhaganmal Bastimal, a partnership 
firm, carrying on business at Mewar Bazar, 
Beawar, District Ajmer (Rajasthan). Along. 
with the defendant firm Sri Mishri Lal and 
Sri Gheesu Lal, the partners of the firm, 
were also arrayed as defendants. The plain- 
tiff claimed: relief for a decree of Rupees 


4,85,000/- against the defendanis. 


2A. The defendants appeared, filed writ- 
ten statement and. contested’ the suit denying 
the liability. 

3. On 8-7-1970 issues were framed, but 
the suit could not proceed: for one reason or 
the other. On 6-2-1971 counsel for both the 
parties made a joint. statement. before the 
Court that hearing. of the suit be stayed till 


the finat decision of the suit No. 47 of 1966, 


M/s. Chhaganmal Bastimal’ v. M/s. Bijl 
Cotton Mills. (Private) Limited pending in 
the Court of the Additional: District Judge, 
Ajmer. On the statement of the. counsel for 
the parties, the Court stayed the: hearing of 
the suit. The defendants-respondents’ suit 
filed at Ajmer was decided! finally on 25-5- 
1971; thereafter proceedings in the suit bo- 
fore the Civil Judge, Aligarh proceeded: 
The suit was fixed for final hearing on seve- 
re dates but for one reason or the one it 


doe 
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could not bè taken up. Ultimately on 19-8- 
1974 the suit was taken up for final ‘hearing. 
The plaintiff’s counsel appeared and made a 
request for adjournment of. the case.. The 
Court refused to adjourn the hearing where- 
upon the plaintiffs counsel Sri $. P, Jaiswal, 
Advocate, stated that he had no instructions, 
. the Court dismissed the plaintiff’s suit under 
O..TX, R. 8 of the Civil P. C. 


4. The plaintiff filed an application for 
setting aside the order dated 19-8-1974 and 
for restoration of the suit to its original 
number. The Additional Civil Judge. dis- 
missed the application by his order dated 
23-11-1974. Hence this appeal. 


5. The Court below dismissed the plain- 
tiffs application on two grounds, Firstly, it 
held that the application made under O. IX, 
R. 9. of the Civil P. C. was not maintainable 
as it was presented by Sri S. P, Jaiswal, Ad- 
vocate, who had no authority to act on be- 
half of the plaintiff. Secondly, the plaintiff 
had failed to give any sufficient reason for 
his absence. Learned counsel for the appel- 
lant has urged that Vakalatnama filed by 
the plaintiff in favour of Sri S. P. Jaiswal, 
Advocate, continued. to remain in force even 
after his statement that he had no instruc- 
tions till it was withdrawn in accordance 
with the provisions of O. I, R; 4 of the 
Civil P. C. Since the authority of Sri Jais- 
wal had not been withdrawn by the plaintiff 
and as Sri Jaiswal himself had not terminat- 
ed his.authority in accordance with the pro- 
visions of O. M, R. 4 of the Civil P. C, 
Sri Jaiswal continued to be the plaintiff's 
counsel and he had authority to present the 


application for setting aside the order dated 


19-8-1974. 


6. Order II, Rule 4 of the Civil P. C. 


provides for appointment of -pleader and 
termination of his authority. Sub-rale (2) 
lays down that appointment of a  pleader 
shall be deemed to be in force until deter- 
mined with the leave of the Court by a 
writing signed by the client or the’ pleader, 
as the case may be, and filed in Court, op 
until the client or the pleader dies, or until 
all proceedings in the suit ate ended so fap 
as regards: the client. Thus, once an Ad- 


vocate is engaged as a pleader by a client, 


|the authority of the Advocate to represent 
his client continues to remain in force until 


‘ {jt is determined with the leave of -the Court 


in writing signed by the client or the pleader. 
In the absence of .a ‘written -termination of 
the relationship of the client: and’ the pleader, 


~ the pleader is’ not absolved of “his ‘duty to. 


_ {appear on behalf of. his client. Any- -state- 


: ments: made by him that he had no: instruc. - 
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tions, does .not terminate his authority. 
Once he has accepted the brief and the 


client has paid his fee, he continues to re 


present the client and be responsible for the’ 


conduct of the case. He is, no doubt, en- 
titled to terminate his status as a pleader of. 
the client but that cannot be done orally. 
It must be done in writing with the permis- 
sion of the Court in the manner laid down’ 
by Ci. (2) of R. 4 of O. I. 

7. In the instant case Sri S. P. Jaiswal 
was admittedly a pleader engaged by the 
plaintiff-appellant, His authority had not 
been determined by his client and as` such 
he continued to represent him. The state- 
ment made by Sri S. P. Jaiswal that he had 
no instructions, was wholly irrelevant. Sri 
S. P. Jaiswal could not determine his rela- 
tionship with his client as a pleader in the 
manner he attempted todo so and :n the eye 
of law he continued to be the plaintiffs 
pleader. It is nobody's case that the auth- 
orify of Sri S. P. Jaiswal was determined 
before he presented the application on behalf 
of the plaintiff under O. IX, R. 9 of the 
Civil P. C. We are, therefore, of the opin- 
ion that the Court below erred in holding 
that the plaintiff’s application was not main- 
tainable as it was not presented by auth- 
orised pleader. The Court below further 
failed to notice that the plaintiffs applica- 
tion was signed not only by his counsel but 
also by the Managing Director, Sri Ram 
Babu Lal. In the circumstance it was clear 
that the application was filed by Sri Jaiswal 
at the behest of the plaintiff. He impliedly 
held authority to present the application on 
behalf of the plaintiff. In our opinion ths 
Court below was not right in rejecting the 
plaintiffs application on the preliminary 
ground. 

8. The plaintiffs application for restora- 
tion was supported by an affidavit filed by 
its Pairokar Bhajan Lal Gupta. In his affi- 
davit Sri Bhajan Lal Gupta stated- that the 
Managing Director of the Company Sri Ram 
Babu Lal had gone to Bombay in connection 
with his business about 10 days before the 
date fixed in the case under the belief that 
he would be able to return back well in 
time., Due to certain unavoidable circum- 
stances, Sri Ram Babu Lal could not return 
from Bombay to Aligarh and as a result .of 
which on 19-8-1974 he could not be present 
in Court to give instructions to his counsel. 
It is noteworthy that no counter-affidavit 


-“ 


was filed in reply to this affidavit but an ot- i 


jection. was filed by Sri Hukum Chand Jajo 


on behalf ‘of the defendant-respondent with- 


‘ot any. affidavit in. support thereof. .No 
evidence was placed ‘on behialf<of the defén-- 
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dants-respondents before the. Court below 
to show. that the averment contained in the 
affidavit of..Bhajan Lal Gupta was 
or incorrect or that. the Managing Director 
was present in Aligarh or Hathras or that he 
deliberately. did not take steps in the suit op 
that he purposely absented himself. In the 
absence of any such material the Court be- 
low was not justified in rejecting the aver- 
ment contained in the affidavit of Bhajan 
Lal Gupta. The Court below was further 
not justified.in rejecting the affidavit of 
Bhajan Lal Gupta on the ground that he 
had stated that the Managing Director was 
not in Aligarh on the other hand this fact 
should have been sworn by the Managing 
Director himself. Many a time Pairokars 
file affidavit on behalf of party and if some 
material is placed before the Conrt raising 
doubts about the veracity of the averment 
contained in the Pairokar’s affidavit or if the 
fact is necessarily within the personal know- 
ledge of the party, in that situation the affi- 
davit, of the party may be necessary. These 
was- no such situation in the instant case. 
Bhajan Lal Gupta’s affidavit could not, 
therefore, be discarded merely on the ground 
that he was the plaintiffs Pairokar. 


9 The Court below further erred in 
holding that the plaintiff had obtained three 
adjournments and he was deliberately delay- 
ing the frial of the suit. We have gone 
through the record and perused the order- 
sheet. We find that the first adjournment 
was obtained by the plaintiff on 23-7-1973. 
The second adjournment was granted to the 
plaintiff on 9-2-1974 on the ground of illness 
of the plaintiffs counsel and the third ad- 


journment ‘was granted to the plaintiff on 


13-5-1974 with the consent of the counsel 
for the defendants, Apart from these, the 
plaintiff had not obtained any adjournment. 
Having regard to these facts and circum- 
stances, it is difficult to uphold the finding 
that the plaintiff had deliberately delayed 
the suit. It is noteworthy that the plaintiff 
has filed the suit for recovery. of a sum of 


more than Rs. 48,000/- and he has paid a` 


heavy amount of court-fee. He is not ex- 
pected to delay the proceedings specially 
when a decree has already been 
against him in the suit filed by the defen- 
dants at Ajmer. 


' 10. For, the reasons. stated 
allow.. the. ‘appeal, set agide the orders dated 
19-8-1974 ;and: 23-11-1974- and restore the 
‘suit to ifs. _ofiginal number. on payment `of 
Rs. 500/-. ‘five hundred only) as costs by 
plaintiff - to defendant-respondents - on the 


‘date | when the case is taken up by the Court 


Ram Murti Singh v. Gyanendra Kumar: 


Wrong - 


passed - 


above, ‘we , 
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below. So far this appeal ix concerned, the 
parties shall bear their own costs. 

11. Since the hearing of the suit has been 
delayed, the office is directed to send back 
the record of the case at once and the Court 
below is directed to expedite the hearing of 
the case. 

- l . Appeal allowed. 
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Ram Murti Singh, Applicant v. Gyanendra 


Rumas Arya and another, Respondents. 


Civil Misc. Appin. No. 19431 of 1979, (in 
Civil Revn. No. 1949 of 1977), Dj/- 10-9- 
1981. 


Civil P. C. (5 of 1908), Ss. 115 and 141 — 
By reason of S. 141, Civil P. C. High Court 
could dismiss a revision under S. 115 for de- 
fault — Criminal appeal could not however 
be dismissed for default. 1979 All WC 775, 
Dissented from. (Criminal P. C, (1973), Sec- 
tion 386). 

The contention that the High Court in 
the absence of a specific provision could not 
dismiss a revision under S. 115 for default 
was rejected. The nature of the appellate 
and revisional jurisdictions ‘were basically 
the same in that they were exercised by the 
superior Court having power to review 
the decisions of the inferior Court 
and further by Section 141 the proce- 
dure provided in the Code in regard to 
suits should be followed, as far as it can be 
made applicable, in all proceedings in any 
Court of civil jurisdiction. High Court re- 
fused to recall its order dismissing the civil 
revision for default for disposal thereof on 
merits, However, because of the language of 
Section 386, Criminal P. C. the Court was 
bound to dispose of a criminal appeal on 
merits. AIR 1963 SC 146 and AIR 1970 
SC 1, Rel. on; 1979 All WC 775, Dissented 
from, (Paras 2 to 5) 
Cases Referred: - Chronological Paras 
1979 All WC’ 775: 1980 All CJ 27 2 
AIR 1970 SC 1 Zz 
AIR 1963 SC 146: 1962 All LI 1075 2 
. R. N. Pandey, for Applicant; Sidartha 
Shukla and M.. S. Negi, for Respondents. 

' ORDER :—- This revision was listed on 
25-9-1979 but was passed over on the illness 
slip of -the learned counsel. When it was 
listed on 27-9-1979 it was passed over on the 
illness slip of Sri Pandey. The case was 
then listedon 6-10-1979 and -Sri Pandey 
again -sent an illness slip.. The case. was 
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passed over on that date but it was directed 
to be listed peremptorily on 10-10-1979. It 
_ was listed peremptorily on that date but 
was left out. The case was then listed on 
12-10-1979. On this date Sri R. N. Pandey 
again sent an illness slip. Since the case was 
listed peremptorily, it was not adjourned on 
the illness slip of the learned counsel> As 
no one was present to press the revision, it 
was dismissed for want of prosecution. 

2. The present application has been made 
for recalling the order dated 20-10-1974 and 
restoring the revision and deciding it on 
merits. Learned counsel for the applicant 
contended that the revision could not be 
dismissed for default on the ground that no 
one appeared to press the revision. Reliance 
was placed on the decision of a learned sin- 
gle Judge of this Court in Mohammad 
Sajed Quresi v. Mst. Sabira (1979 All WC 
_ 775). Yt is apparent that the attention of 
the learned Judge was not invited to the rel- 
evant provisions of C. P. C. and the deci- 
sions -of the Supreme Court which were rel- 
evant for decision of the controversy. It 
cannot possibi- be disputed that the Appel- 
late Court is not bound to decide an appeal 
on merits and is competent to dismiss the 
appeal for default. As observed by the 
Supreme Court in Sukhpal Singh v. Kalyan 
Singh (AIR 1963 SC 146) it is the duty of 
the Appellate Court to hear the appellant in 
support of the appeal. This, however, does 
not mean that the Appellate Court cannot 
decide the appeal if the appellant does not 
make his submissions to the Court showing 
that the judgment and decree under appeal 
were wrong. The Appellate Court is not to 
force the appellant to address it. It can, at 
best afford him an opportunity to address 
it. If the appellant does not avail of that 
opportunity the Appellate Court can decide 
the appeal and dismiss it without entering 
into the merits of the case. 

3. The nature of the appellate and revi 
sional jurisdictions are basically the same. 
The Supreme Court in Shankar Ramchandra 
v. Krishnaji Dattatraya (AIR 1970 SC 1) 
observed that the right of appeal is one of 
entering a superior Court and invoking its 
aid and interposition to redress the error of 
the Court below. Two things which are re- 
quired to constitute appellate jurisdiction 
are the existence of the relation of superior 
and inferior Court and the power on the 
part of the former to review decisions of 
the latter. When the aid of the High Court 
is invoked on the revisional side it is done 
because it is a superior Court and it can 
interfere for the purpose of rectifying the 
lerror of the Court below. Section 115 of 
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the Civil P. C, circumscribes the Hmits of 
that jurisdiction but the jurisdiction which 
is being exercised is a part of the general 
appellate jurisdiction of the High Court as a 
superior Court, 

4. It is true that the Code of Civil Pro- 
cedure does not specifically provide that a 
revision may be dismissed for default but 
since the nature of the revisional jurisdic- 
tion is the same as that of the appellate 
jurisdiction, I see no reason why the po 
to dismiss an appeal for default js not at- 
tracted to the case of a revision. Sec. 














provided in the Code in regard to suits shall 
be followed, as far as it can be made appli- 
cable, in all proceedings in any Court of 
civil jurisdiction. By virtue of this provision 
the power to dismiss an appeal in default is 
available in case of a revision also. While 
hearing a revision the Court is not bound to 
enter into the merits of the case when no 
one appears to press the revision. I am 
conscious of the fact that a criminal appeal 
cannot be dismissed for default and it is in- 
cumbent on the Court that before passing 
final order in the appeal it has 


of Sec. 386 of the Cr, P. C. which enjoins) > 
that the final order in the appeal shall 
passed after the Court has perused the 
cord. 


5. The circumstances in which the pre- 
sent revision was dismissed have been set 
out above. The revision was listed per- 
emptorily. Since no one was present and 
prepared to press the revision on merit, it 
was not proper to decide it on merit. In 
view of the circumstances in which the case 
was dismissed I see no justification to recall 
my earlier order. Yhe application is reject- 


ed, 
Petition rejected. 
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8. J, HYDER, J, 

Asghar Ali and others, Appellants wv: 
Chidda, Respondent, l 

Second Appeal No, 539 of 1972, DJ- 
19-11-1981." 

(A) Civil P. €. (© of 1968), O. 6, Rr. 4, 5, 
8. 96 — Pleadings —- Particulars as to- 
fraud — Not furnished by defendant in 
his written statement — Defendant can- 


*Against judgment and decree of 
Parmatma , lst Civil J, Buland« 
shahr, D/- 30-11-1971. 
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not be permitted to furnish the same for 
the first time in appeal — Fact that plain- 
‘tiff did not make application for better 
particulars cannot preclude him to raise 
objection under O. 6, R. 4. AIR 1916 All 
226 (Pt. A) held no longer good law in 
view of AIR 1951 SC 288. 


Where in a suit for specific perform- 
ance for execution of sale deed although 
the defendant pleaded fraud no particu- 
lars of fraud were. disclosed in the writ- 
ten statement, the defendant could not 
be permitted to furnish these particulars 
for the first time in court of appeal. O. 6, 
R. 4 has been enacted to put a stop to this 
kind of practice, (Para 8) 


In such a case, it cannot be said that 
since the parties went to trial knowing 
the alleged particulars of fraud, it is no 
longer open for the plaintiff to raise an 
objection under O. 6, R. 4. AIR 1916 All 
226 held no longer good law in view of 
AIR 1951 SC 280. (Para 10) 


Order 6, R. 5 is not an exception to the 
general rule enunciated in R. 4 of O. 6. 
R. 5 of O. 6 only deals with the power of 
the court and enjoins that every court 
trying a suit has a power to compel a 
party to supply better and further parti- 
culars of a fraud or other objectionable 
conduct imputed against the other party. 
It cannot be urged that a party who is 
not invoking the jurisdiction of the court 


under R. 5 of O. 6 is precluded from rais- 


ing an objection based on R. 4 of O. 6. 
; (Para 10) 


In the instant case, although the defen- 
dant pleaded fraud, no particulars of 
fraud alleged were disclosed in the writ- 
ten statement. The only thing stated was 
that the defendant had appended his sig- 
natures on blank Stamp Papers on which 
the agreement to sell had been subse- 
quently scribed. The circumstances which 
led the defendant to sign blank stamp 
papers were not disclosed either In the 
pleadings or in the evidence. The aver- 
ment of fraud, howsoever, strongly word- 
ed they may be, could not be relied upon 
and no amount of evidence in support of 
this allegations could be looked into. 

‘Para 14) 
- Rule 4 of O. 6 is based on the principle 
that a charge of fraud, undue influence 
etc., is a charge of a quasi-criminal 
nature. Whenever it is alleged that a 
transaction is vitiated on 
fraud or undue influence, an insidious 
and unworthy conduct is attributed to 
the person who is said to be guilty of 
fraud and undue influence, The. policy 
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of law, therefore, is that the person 
charged with a fraud or undue influence 
etc, should be apprised of its parti- 
culars so that said party may be in a 
position to rebut those particulars. If no 
particulars are furnished to the party 
charged with such conduct, he is put at 
a disadvantage and is unable to meet 
the case sought to be established by the 
party making the charge. (Para 9) 

(B) Evidence Act (1 of 1872), S. 3 — 
Appreciation of evidence — Testimony 
of attesting witness. 

The fact that the attesting witness to 
an agreement to sell lived at a place six 
miles away from the residence of the 
parties cannot be a ground for rejecting 
his testimony, . (Para 16) 

(C) Civil P. C. (5 of 1903), Ss. 100-101 
— Second appeal — Assessment of evi- 
dence by first appellate court found 
vitiated in law — High Court is not 
bound .to accept such assessment. 


(Para 19) 
Cases Referred : Chronological Paras 
AIR 1976 All 23 : 1976. All LJ 656 18 
AIR 1971 SC 2177 11, 12 
AIR 1964 SC 164 11 
AIR 1960 Cal 741 13 
AIR 1951 SC 280 : 1951 All LJ 127 6 
AIR 1937 PC 146 8, 10 
AIR 1916 All 226 10 
S. K. Tewari, for Appellants; . V. S. 
Saxena and M. A. Qadeer, for Respon- 
dent. 
JUDGMENT :— The plaintiffs are the 


appellants before this Court. They are 
aggrieved because a suit for specific per- 
formance was dismissed by the court of 
appeal who reversed the decree passed 
by the primary court, 

2. According to the plaintiffs-appel- 
lants, who shall: hereinafter be referred 
to as ‘the plaintiffs’ only, Said Moham- 
mad, who was one of the defendants in 
the suit, was the Bhumidhar of certain 
plots of land, He agreed to convey the 
said land to the plaintiffs for a sum of 
Rs. 4,000/- and received a sum of Rupees 
2,000/- as earnest money, The balance 
of the sale consideration was payable at 
the time of the execution of the sale 
deed which was to be completed by 
May, 1958. An agreement embodying the 
Said conditions was executed by Said 
Mohammad on the same date. It is futher 
disclosed in the plaint that in contraven- 
tion of the said agreement, Said Moham- 
mad transferred the land in dispute to 
Chidda Khan, defendant respondent No. | 
for a sale consideration of Rs. 5000/- on 
Mar. 29, 1968. Plaintifis stated that 


5 statement, 
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Chidda Khan obtained the conveyance in 
. bis favour with full knowledge of the 


fact that a prior agreement executed oy 


. Said Mohammad existed and that the 
_ plaintiffs were entitled to the conveyance 
of the said land in accordance with the 
conditions of the said agreement. Accord- 
- ing to the plaintiffs Chidda Khan was 
_. Dot a bona fide transferee without know- 
ledge of the agreement in favour of the 
plaintiffs. In the plaint it was disclosed 
that the plaintiffs were in possession 
over the land in dispute. On the basis of 
these facts, it was prayed that a decree 
for specific performance may be passed 
against the two defendants directing 
them to convey the plots mentioned in 
the agreement dated Nov, 29, 1967 in 
favour of the plaintiffs after receiving 
the sale consideration.of Rs. 2,000/- and 
in case of default, the court may exe- 
cute a sale deed of the said piots in 
“favour of the plaintiffs. . $ 


3. Both the defendants contested the 
suit. Said Mohammad did not dispute his 
signatures on the agreement dated 29th 
Nov. 1967. He, however, stated that his 
signatures had been taken on blank 
stamp papers and that the so-called ag- 
reement dated Nov. 29, 1967 was vitiat- 
ed by fraud. His written statement did 
not disclose the circumstances in which 
Said Mohammad was persuaded by the 
plaintiffs to give his signatures on blank 
‘stamp papers. Particulars of fraud on 
which reliance was placed on his behalf 
have also not been disclosed in the writ- 
ten statement. On behalf of Chidda Khan, 
defendant-respondent No. 1, it was con- 
tended that he was a bona fide trans- 
feree for value without notice of the ag- 
reement dated Nov. 29, 1967, 

4. The primary court negatived the 
contention of the two defendants and ac- 
cordingly decreed the plaintiffs suit, 
Said Mohammad submitted to the decree 
of the primary court and an appeal was 
preferred only by Chidda Khan. The 
court of appeal reversed the findings of 
the trial court on both the pleas refer- 


red to above and-in consequence dismiss- - 


èd the suit filed by the plaintiffs. 

H, On behalf of the plaintiffs-appel~- 
lants, the findings recorded by the court 
of appeal on both the questions decided 
by it have been strongly assailed. It is 
contended that the particulars of fraud 
not having been disclosed in the written 
the court of appeal was in 
error in upholding the said plea. It is 
next urged that the finding on the ques- 


` tion: of “Chidda.: Ehan being: a bona fide.. 
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transferee. for’ value ‘and: without: know- 
ledge of the agreement in favour of the 
plaintiffs is only consequential on the’ 
finding recorded on the first question by 
the court of appeal and incase the find- 
ing on the first question is reversed; 
this court should also set aside the fmd- 
ing on this aspect of the case, 


6. I have examined the written state- 
ments filed in the case. There is not a 
whisper of the particulars of fraud prac- 
tised by the plaintiffs upon Said Moham- 
mad in obtaining his signatures. The sub- 
mission of the learned counsel that there 
are no particulars of fraud as required, 
by R. 4 of O. 6 of the Civil P. C. is, 
therefore, well founded. In support of 


his submission, learned counsel has plac- 


ed reliance on Bishnu Deo Narain vy, 
Seogeni Rai, AIR 1951 SC 280. In that 
case, it has been found that in 
cases of fraud, undue influence and co- 
ercion, the parties pleading it must set 
forth full particulars and the case can 
only be decided on the particulars as led. 
There can be no departure froin them 
in evidence, General allegations are in-~ 
sufficient even to amount to an averment 
of fraud of which any court ought. 10 
take notice howsoever strong the langu- 
age in which they are couched may be, 
and the same applies to undue influence 
and coercion, 


7. On behalf of the contesting defen- 
dants-respondents, however, it is urged _ 
that it was open to the plaintiffs to ap- 
ply for further and better particulars 
relating to fraud in accordance with the 
provisions of R. 5 of O. 6 of the Civil 
P, C., and since no application was made 
by the plaintiffs for further and better 
particulars of fraud alleged in the writ- 
ten statement the plaintiffs cannot. fall 
back on the provisions of R. 4 of -O. 86 
of the Civil P. C. in order to sustam 
their claim for reversing the decree 
passed by the court of appeal. An other 
argument was also raised on behalf of 
the defendant-respondent in. answer io 
the plaintiffs objection. Learned counsel 
appearing on behalf of the respondent 
submitted that since the parties..went to 
trial knowing the alleged particulars of 
fraud, it is no longer open for the plain- 
tiffs to rely on the technical ‘rule’ of 
pleadings to buttress their claim`in -the - 
suit. In the. alternative, it is submitted 
on behalf of the respondent that. it had 
been specifically pleaded that no amount” 
had been received by Said Mohammad 
towards earnest money as alleged: by the: 


«plaintiffs, + „and . this. amounted’ ‘to giving 
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sufficient aaa of. Arang ae on 
their behali, 


& As regards the first submission 
urged on behalf of the . defendant- 
respondent, it may.be stated that for the 
first lime before the court of appeal, two 
facts were brought to its notice on be- 
half of the respondent. In the first place, 
- it was urged that the date of sale of the 

stamps scribed by the Stamp Vendor on 
the back of the two stamps on which the 
agreement dated Nov, 29, 1967 had been 
written appeared to have been written 
after rubbing out something else which 
had been written there, It was next 
urged that the figure ‘145’ on the back 
of the stamp written by the Stamp 
Vendor appeared to have been over-writ= 
ten. Both these submissions were accept- 
ed by the court of appeal and it observ- 
ed that defects clearly existed and they 
had made a strong impression on its mind, 
With the above impression subsisting in 
its mind, the court of appeal examined 
the testimony of the witnesses of the 
parties and had no difficulty in accept- 
ing what was stated by the 
defendent’s witnesses and in re- 
jecting the evidence offered on 
behalf of the plaintiffs. The facts that 
there was something amiss in the pur- 
chase of the stamp papers on which the 
document dated Nov., 29, 1967 had been 
written cropped: up for the first time 
before the court of appeal and the plain- 
tiffs had no notice that any such objec- 
tion would be raised against them. At the 
stage, I do not consider it necessary to 
refer to the alleged defects in the en- 
dorsement made by the Stamp Vendor 
on the back of the stamp papers. The 
question is whether the defendant could 
be permitted by the court of appeal to 
raise these matters before it so as to make 
an impression on its mind. In my opin- 
fon, R. 4 of O. 6 of the Civil P. C. has 
been enacted to put a stop to this kind 
of practice. It is needless to say that the 
plaintiffs had no opportunity to lead evi~ 
dence in the case to prove that there 
was no such defect as alleged by the de- 
fendant in the endorsements made by the 
Stamp Vendor. There can be no doubt 
that the plaintiffs had been taken com- 
pletely by surprise as these facts were 
permitted to be raised on behalf of the 
respondent for the first time at the ans 
of appeal 


9. R. 4 of O. 6 of the Civil P. C. is 
based on. the principle that a charge of 
| fraud, . „undue influence etc. .i8.a charge. 
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‘of. a quasi criminal- nature. Whenever, 


- it is alleged. that a transaction is vitiat 


ed on account of fraud or undue influ- 
ence, an insidious and unworthy conduct] . 
is attributed to the person who is said 
to. be guilty of fraud and undue influ- 
ence. The policy of law, therefore is that 
the person charged with a fraud or un- 
due influence etc. should be apprised of its 
particulars so that the said party may be 
in a position tq rebut those particulars, 
If no particulars are furnished to the 
party charged with such .conduct, he is 
put at a disadvange and is unable to 
meet the case sought to be established 
by the party making the charge. In the 
case of Bharat Dharma Syndicate Ltd. 
v. Harish Chandra, AIR 1937 PC 146. It 
was observed :— 


“Before parting with this case their 
Lordships desire to call attention to the 
great difficulty which is occasioned both 
to person . charged with fraud or other 
improper conduct, and to the tribunals 


which are called upon to decide such 
issues, if the litigant who prefers the 
charges is not compelled to place on re- 


cord precise and specific details of those - 
charges. Ir the present case the peti- 
tioner ought not to have been allowed 
to proceed with his petition and seek io 
prove fraud, unless and until he had, 
upon such terms as the Court thought it 
to impose, amended his petition by in- 
cluding therein full particulars of the 
allegations which he intended to prove. 
Such cases as the present will be much ` 
simplified if this practice is- strictly ob- 
served and insisted upon by the court, 


even 1 as in the present case, no objec- 
tion taken on behalf of the parties 
who are interested in disproving the. ac- 
cusations. (emphasis supplied)’, 

10. The law thus laid down in the case 
of Bharat Dharma Syndicate Ltd. (su- 
pra) has been consistently followed by 
the courts in India. The portion under- 
lined from the judgment of that case 
goes against the contention advanced on 
behalf of the respondent based on R. 5 
of O. 6 of the Civil P. C. Rule § is not 
an exception to the general rule enun-} 
ciated in R. 4 of ©. 6 of the Civil P. C. 
The.rule only deals with the power ə 
the court and enjoins that,every court 
trying -a suit has a power to compel 
a party to supply better and further 
particulars of a fraud or other objection- 
able conduct imputed against the other 

It cannot be urged that a party 
ho is not „invoking the, _jurisdiction oF 
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the court under R. 5 of O. 6 is preclud- 
jed from raising an objection based on 
 {R. 4 of O. 6 of the Civil P. C. I cannot 
accept the second contention urged on 
behalf of the respondent. The case of 
Beni Madho v, Basanto Kunbi, AIR 1916 
All 226, is in the teeth of the decision of 
the Supreme Court and also that of the 
Privy Council and cannot be accepted as 
laying down good law. As already point- 
jed out above, the court of appeal has 
accepted the facts as constituting fraud 
which were never urged before the pri- 
mary court and which can be said io 
have been present in the mind of the 
parties. The submission of the learned 
counsel for the defendant respondent 







quired to meet is, therefore, not accept- 
ed. 


11. In the case of Mohan Lal v. Anandi 
Bai, AIR 1871 SC 2177 the facts were 
that the plaintiffs relied on certain docu- 
ments which were in the nature of deeds 
of gift executed in favour of ‘the plain- 
tiffs. At the hearing of the case, perhaps 
at the stage of arguments, it was sub- 
mitted on behalf of the defendant of that 
case that the said deeds were vitiated 
by fraud. This conention was accepted 
by the primary court as well as by the 
court of appeal. In a second appeal pre- 
ferred by the plaintiffs High Court held 
that a plea based on fraud was not avail- 
able to the defendant of the suit as he 
had not stated any particular concerning 
the alleged fraud in the written state- 
ment filed by him. The defendant took 

` the matter to the Supreme Court by fil- 
ing a Civil Appeal. It was urged on his 
behalf that the High Court was not justi- 
fied in setting aside the finding of the 
first court of appeal. The pleadings hav- 
Ing been entertained by the primary 
court it was evident that the parties 
were aware of the controversy which re- 
quired adjudication. In support of this 
contention, reliance was placed on be- 
half of the appellant of that case before 
the Supreme Court on earlier decisions 

of that court including the decision. in 

' Kunju Kesavan v. M. M. Philip, ATR 1964 
SC 164. With reference to the ratio in 
Kesavan’s case V. Bhargava J, observed 
{at p. 2182)": 


“Again it is manifest that, in that case, 
parties had gone to trial consciously on 
that question and had given evidence, 
while the only omission was in the 
pleadings. In the case before us, we have 
already held that there was not merely 
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omission in the pleadings but in fact, 
the question of fraud and antidating was 
never the subject matter of any evidence 
and no party was over conscious in the 
trial that such questions are going to be 
decided by the court.” 


12. The present case is similar to the 
decision of the Supreme Court in Mohan 
Lal’s case (supra). 


13. In support of his alternative sub- 
mission, learned counsel for the respon- 
dent has relied on the case Iswar Radha 
Kanta Jew Thakur v. Gopi Nath Das, 
ATR -1960 Cal 741, which is the decision 
of the Calcutta High Court. The case 
related to a religious endowment govern- 
ed by the Hindu Law. A transfer of some 
property was assailed on the ground of` 
fraud and it was held that by the mere 
fact that the transaction was without any 
legal necessity it was not binding on the 
deity and the transfer was, therefore 


fraudulent. That case turned on princi- 


ples of Hindu Law relating to endow- 
ments, It lends no support to the defen- 
dent-respondent in the present case. I 
am, therefore, unable to agree with the 
submission urged on behalf of the learn- 
ed counsel, 

14. The position which emerges from 
the above discussion is that although the 
defendant-respondent pleaded fraud, no 
particulars of fraud alleged were dis- 
close in the written statement.. The oniy 
thing stated was that Said Mohammad 
had appended his signatures on blank 
stamp paper on which the agreement to 
sell dated Nov. 29, 1967 has been subse- 
quently scribed. The circumstances which 
led Said Mohammad to sign blank stamp 
papers are not disclosed either in the 
pleadings or in the evidence. The ave:- 
ment of fraud, howsoever strongly 
worded they may be, could not be relied 
upon and no amount of evidence in su 
port of this allegation could be looked 
into, 

15, It is unfortunate that the court of 


-appeal in discussing the oral evidence 


led by the parties has allowed its vision 
to be clouded by extraneous considera- 
tions which I have already referred 
to above.. I have myself examined the 
agreement to sell dated Nev. 29, 1967 
and in my opinion, the criticism of the 
court of appeal directed against the said 
document was wholly unreasonable and 
cannot be. allowed to stand. In disregard- 
ing the mandatory provision of O. 6, 
R. 4 of the Civil P. C., the court of ap- 
peal can be said to have committed an 
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error of procedure which has created a 
substantial defect in the decision of the 
case upon merits. 


16. As already stated, the court of ap- 
peal was impressed by the alleged de- 
fects in the endorsements made by the 
Stamp Vendor and this fact coloured its 
vision in the appreciation of evidence 
produced by the parties. It rejected the 
testimony of the scribe of the agreement 
dated 26-9-1967 merely on the ground 
that he is unable to give the exact date 
of the execution of the document. The 
testimony of the attesting witness was 
discarded on the solitary ground tha; he 
lived in a village which was about 6 miles 
away from village Rasoolpur where the 
parties lived. In doing so, the court of 
appeal, overlooked the fact that the 


document aated Nov. 29, 1967 was exe~- 


‘cuted in the compound of the Registra- 
tion Office at Bulandshahr. A man living 
at a distance of six miles from the place 
iof residence of the parties and visiting 
the village as an itinerant vendor could 
have been on friendiy terms with them 
and may have been invited to attest the 
agreement as a witness. ‘The fact that 
the attesting witness lived at a place six 
wiles away from the residence of the 
parties could not have been made 
a ground for rejecting his testimony. 
[here should have been something in his 
evidence itself on the basis of which this 
statement cculd be discarded. The docu- 
ments having been executed at Buland- 
shahr the presence of the scribe was 
only natural. Professional scribes are re~ 
quired to write a large number of docu- 
ments and they cannot be expected io 
remember by rote the date of each and 
every document written by them. The 
testimony of the plaintiff's witnesses 
have heen discarded by the court of ap- 
peal on account of its preconceived no- 
tion which has beeu clearly stated above 
m this judgment. The assessment of evi- 
dence made by the court of appeal can- 
not be said to be reasonable and ıt clear- 
ly perverse. 


17, The judgment of the court of ap- 
peal further goes to show that it was of 
the opinion that since the document 
dated Nov. 29, 1967 had never been exe- 
cuted on the day given in the document 
but was brought into existence subse- 
quently after the execution of the sale 
deed in favour of the respondent, Chidda 
Khan respondent could not be attribut- 
ed with any knowledge of the said agree- 

' ment. I have already shown above that. 
the assumption on which this reasoning. 
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is founded is itself incorrect. The court 
of appeal has, therefore, erred in rely- 
Ing on this circumstance for holding 
that Chidda Khan was bona fide pur- 
Chaser for value without knowledge of 
the agreement relied upon by the plain- 
tiffs~appellants. True it is that the court 
of appeal has also called in aid the state- 
ment of Chidda Khan and his witnesses 
to support this findings. It is, however, 
clear that the oral testimony has only 
been referred to as confirmatory of the 
assumption about the forged nature of 
the agreement dated Nov. 29, 1967. It is 
not a case where a finding has been 
based on two distinct grounds and if one 
of the grounds is found to be unsustain- 
able the finding may be sustained on the 
other ground. In fact reliance on oral 
testimony is only consequential as con- 
firming the original finding about the 
nature of the agreement dated Nov. ‘29, 
1967. I am, therefore, of the view that 
the court of appeal was in error in com- 
ing to the conclusion that Chidda Khan 
was a bona fide transferee for value 
without notice of the agreement to sell 
in favour of the plaintiffs-appellants. 


18, Learned counsel for the defendant- 
respondent also placed reliance on a sin- 
gle Judge decision of this court in- Bir-- 
bal Singh v. Harphool Khan, AIR 1976 
All 23 and contended that merely on the 
basis of the admission of signatures on 
the document dated Nov. 29, 1967, it 
should not be held that Said Mohammad 
had executed the said document. He con- 
tended that there was a distinction be- 
tween signing a document and executing 
it in the sense of appending one’s signa- 
ture in token of the correctness of the 
recitals contained in the document. The 
proposition of law for which the learned 
counsel has aontended is undoubted and 
is supported by a number of other auth- 
orities which are referred to in the case 
of Ch. Birbal Singh (supra). However, 
in order to invoke this principle, some 
acceptable explanation. should be offered 
‘by the person signing the document from 
which tt may be reasonably concluded’ 
that he intended: to append his signa- 
tures on a blank document only. In the 
instant case, no such explanation has: 
been. offered by Said. Mohammad or by 
Chidda Khan. The inference that forces 
itself is that the apparent tenor of the 
document must be accepted unless there 
is some impediment in doing, so. The bur- 
den. of proving that impediment ‘was ot 
the defendant-respondent. He has not led 
any evidence to show the circumstances 
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in which . Said Mohammad was led to 
sign blank stamp papers. Ch. Birbal 
Singh’s case is, therefore, clearly distin- 
guishable, | 
19. On the basis of this case, leashed 
unsel further submitted that the ques- 
tion of appreciation of evidence is with- 
in the domain of the last court of fact 
land this court must accept the assess- 
ment made by that court. This principle 
not applicable in the present case. I 
have already referred to the grounds on 
hich the assessment of evidence made 
by the court of appeal stands vitiated in 
law. 

20. The result is that this appeal suc- 
ceeds and-is hereby allowed. The decree 
of the first court of appeal is set aside 
and that of the trial court is restored. 
The appellants shall be entitled to their 
costs throughout, 










Appeal allowed. 
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K. N. SETH. AND K. C. AGRAWAL, JJ. 
Dr. O. P. Shukla and ete, Petitioners 
v. M. L. N. Medical College, Allahabad, 
Respondent. 


Civil Misc. Writs Nos. 7224 and 7223 
of 1981, D/- 19-10-1981. 
Constitution of India, Art. 226 — Edu- 
cation — Posts of House Officers — Ap- 
pointment for six months 
of six months in same subject cannot be 
demanded. as of right —— No discrimina- 
tion proved in matter of extension — 
Court cannot interfere. 
_ Appointments of House Officers were 
made by a body of experts purely on 
merit and were only for a term of six 
months. Some House Officers working ın 
one subject for six months were appoint~ 
ed in a different subject for the next six 
months, The House Officers challenged 
this change of subjects on the ground 
that appointments made were discrimina- 
tory and demanded extension in the 
same subjects where they were appoint~ 
ed for the first six months as that would 
qualify them for admission to ‘post- 
graduate course. They obtained a stay 
on the change of subject and continued 


im the Housemanship of the same subject 


during the pendency of the proceeding. 

As such when the case came up for deci~ 

_ sion théir next six months of Houseman- 
Ship were ‘also near completion. 

Held, „that in such. 
though, nót as a. matter of right -but in 
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O. P. Shukla. v. M. L. N. Medical College, Allahabad 


— Extension- 


circumstances ` 
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-the interest of justice the House Officers 


can be allowed to complete the exten- ` 
sion of six months: of Housemanship. | in 
the same subject, (Paras 10, 12) 


. Where the appointment of House Off- 
cers is, only for six months and the ap- 
pointments are made purely on merit, 
it cannot be laid down as a matter of 
law that invariably and irrespective of 
any consideration a House Officer in a 
particular subject must be granted an - 
extension of six months in the same sub- 
ject because that will qualify him for 
admission to a.post graduate course. `- 
(Paras 8, 9) 
Yogesh Agrawal, for Petitioners; B. D. 
Mandhyan and S. K. Saxena, for Respon= 
dent, E 


K. C. AGRAWAL, J.:— These two 
petitions raise common questions of law 
and are thus being decided by a common 
judgment, 

2. Dr. O. P. Shukla, the petitioner of. 
writ No. 7224 of 1981, was given an ap- 
pointment in the housemanship in Oph- 
thalmology on Jan. 17, 1981. He conti-. 
nued till 30th June, 1981. Before the ex- 
piry of the aforesaid period, the Medical 
College advertised posts for recruitment 
as House Officers afresh on 15th May, 
1981. Amongst the various terms and 
conditions laid down, one of them was 
“appointments will be made for six 
months Le. up to 3ist Dec. 1981. The 
services are purely temporary and are 
terminable on either side on one month’s 
prior notice or one month’s salary..in 
lieu of notice.” .. The petitioner applied 
for the appointment for six months more 
on the post held by him. Apart from Dr, 
©. P. Shukla, several others also -applied 
for being appointed as House Officers in 
the Department of Ophthalmology. Tha 
petitioner was given the appointment 
for six months-in the Department of Ear, 
Nose anc Throat, Aggrieved by that ap- 
pointment in the said Department and 
not in the Department of Ophthalmology, 
the petitioner filed the present writ peti- 
tion. The case of the petitioner is that 
he was. entitled to get the appointment 
continued in the said old Department. for 
which he had been chosen in Jan., 1981. 


3. The point raised on his behalf was 
that after the petitioner had been given . 
the Housemanship in Ophthalmology,. the 
tespondents had no power to change. the . 
Department and appoint him in the De 
partment of. Ear, Nose and Throat, oh 


4, Dr. Ram Krit Ram, the petitioner 


of Writ-No, 7233 of 1981,” -after complet- ` ` 
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thereafter- rotatory . internship in. Dec, 
1980, applied for getting the -houseman-~ 
ship in the ‘Department of Ear, Nose and 
Throat. He was. appointed as House Offi- 
cer in that: Department in Jan, 1981. This 
appointment was, however, for a period 
of six months. Upon the expiry of the 
aforesaid. period, the petitioner applied 
' for extension of six months more in the 
same Department. The petitioner was 
given. the housemanship in June, 1981 


for another ‘six months, but the Depart- 


ment in- which he was appointed was 
changed from Ear, Nose and Throat to 
Ophthalmology. Aggrieved by this change, 
the petitioner filed the present writ peti- 
tion. 

5. Both of these writ petitions were 
admitted and stay orders were granted 
directing the respondents to permit the 
petitioners: to continue as House Officers 
in the same Department in which they 
had been appointed in Jan, 1981. 

6. These two petitions have been con- 
tested by respondents 1 and 2 on’ the 
grounds, inter alia, that appointments ‘of 
the petitioners made in Jan. 1981 were 
only for the specific term of six months, 


and that they were not entitled as of. 


right to continue on the post on which 
they had been appointed in Jan. 1981 in 
the same Department, The respondents 
asserled appointments as House Officers 
are made on the basis of merit, which 
is determined on the ground cf the marks 
secured; by the candidates at the M.B.BS. 
Examination, According to the respon- 
dents, the practice and procedure follow- 
ed by the Moti Lal Nehru Medical Col- 
lege, Allahabad is that every candidate 
` is required to apply afresh after the ex- 
‘piry. of six months and a fresh selection 
thereafter is made on the basis of merit. 
The appointment is given only for six 
months and the tenure terminates auto- 
matically after the expiry of that period. 
There is po automatic extension or ra- 
appointment, ` 

7. We. ‘have “heard learned counsel for 
.the ‘parties.. We. find- ‘that -the appoint- 
ments of the petitioners. had been , made 
for a fixed period. of six months, © and 


E that they could not claim ` as of right 'ap- 


- pointment for a period ‘of.one year. oh 
the posts ` of House Officers to enable 


‘ them. to’ fulfil the necessary ‘qualification | 


' for admission to ‘Post Graduate Course: 


: . It. does not. appear . essential.‘ that’. if’ +a 


candidate: ‘has’ beén -appointed ‘for’ six 


l onthe: he. ‘should’ -be- necessarily. given 
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extension,. or further - P N for. 


six months to enable him to complete © 


the qualification for appointment to post 
graduate course. The appointment on the 
post. of House Officer is made purely 
on merit, If after six-months a more 
meritorious candidate is available than 
the one who had been previously given 
the appointment for six months, it would 
be within the power of-the Medical Col- 
lege to appoint the more meritorious 
student in place of the one who 
is comparatively less meritorious. 
As already found above, no one has a 
right to continue on the post as a House 
Officer after six months, 


8. Counsel for the petitioner contend- 
ed that if a student is not permitted to_ 
complete one year’s course in the same 
subject in which he had been initially 
appointed for six months, he may not 
fulfil the qualification for admission to 
post graduate course and, as such, this 
Court should lay down as a matter of 
law that in every case where a student 


-has been appointed for six months es- 


sentially his term is bound to be extend- 
ed for another term of six months, It ‘is 
true that for being qualified to be admit- 
ted for post graduate course, one year’s 
experience as House Officer is required 
to be had either in the same subject or 
in allied subjects, But, that does not ap- 
pear to be the exclusive purpose for 
which the appointment of a House Offi- 
cer is made by a Medical College. If a 
student is entitled to be appointed on 
merit and is given the housemanship in 
one subject and in case he is appointed 
for another term of six months, having 
been found to be entitled to the same 
on the basis of merit, he may get the 
Same subject, but we cannot lay down 
as a matler of law that invariably and 
irrespective of any other consideration 
the extension of six months must be in 
the same subject. This will depend on 
various considerations to be decided by 
the authorities of the Medical College 
‘9. Expressing his apprehension thal 
the Medical College authorities may act 
arbitrarily. and capriciously in the mat- 
‘ter ‘of change of subjects, the learned 


counsel | contended that to concede such 


a.power would amount to.a power cap- 


.able' of -being discriminately exercised. 


This. submission has’ not appealed to us, 


- The „power. to. appoint ‘as a House Officer 
-bas been: -conferréd dn. a’ bady. of experts 
which is a high: authority:. It. is not .pos- 
sible ‘to: hold that a a high head 
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would act arbitrarily and discriminately 
in all matters of.appointment and would 
change tne subjects of the students at 
their whim and pleasure. The authorities 
-would be the best judge in this matter. 
If the change of a subject of a student 
is demonstrated to be an arbitrary exer~ 
cise, the power of this Court to inter- 
fere would not be lacking.: In such a 
matter, the exercise of the power would 
not. be for the purpose for which it has 
been conferred upon. If a power con- 
ferred for one purpose is exercised for 
a different purpose, that power has not 
been validly exercised. 


19. At this place, we must also ‘note 
that in these days of specialities where 
mo man can carry in his head more than 
a fraction of some of the medical know- 
ledge, it would be in the interest of the 
public health itself:that a student taken 
in one subject should be permitted ia 
continue his studies, if ‘selected,’ even 
after the expiry of six months, Modern 
skills need constant practice and this 
can pe had only by concentrating at a 
emall field. It is the age of the specialists 
in both clinical and scientific medicines. 


11. In the present case, nothing could 
be brought to our notice that could show 
that the change of the subjects of the 
two petitioners was either arbitrary or 
capricious and was aone with a view to 
harm them. 


12. The question now is as to the relief 
which could be granted to the petitioners 
in these cases. Having found that the 
change of subjects was not unjustified, 
we would have rejected the two peti- 
tions. But, it has been brought to our 
notice that the two petitioners succeeded 
in obtaining stay orders under which 
they are continuing in the same subjects 
for which they had been initially given 
housemanship in the month of Jan. 1981 
‘They haye now .compieted , more than 
wine and a half months and only two 
and half months remain to be done. To 
ask them to change their courses in the 
midway would neither be in their inter- 
est nor in the interest of the institution 
for which they exist. Moreover, the pre- 
sent two cases are such where both f 
them can be accommodated by permitting 
them to change their subjects, inasmuch 
as Dr. P. K. Vijlani, who had been ap- 
pointed in place of Dr. O. P. Shukla in 
the Ophthalmology Department has been 
appointed as’ House Officer in the. Medi- 


cine Department. The said respondent is 


no longer interested in getting the house- 
manship in the Department of Ophthal- 


Ivan Erami v. Zena Erasmus 


A.L R. 


mology. Dr. O. P. Shukla had- been. 


initially appointed in Ophthalmology; 
whereas Dr. Ram Krit Ram had been àp- 
pointed ın the Department of Ear, Nose 
and Throat. In July, 1981, their subjects 
were inter-changed. Both of them are 
agreed and are prepared to change their 
subjects. That being so, the interest of 
justice requires that they may be per- 
mitted to continue the remaining two and 
half months in the same Departments 
for which they had been initially ap- 
pointed in Jan. 1981. To this course Dr. 
S. R. Singh, Principal of the Medical 
College, who was present in the Courts 
had no objection. 


‘Subject to the above, the writ peti~ 
tions are disposed of We make no order 
as to costs, 

Order accordingly, 
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Ivan Erasmus, Appellant v. Mrs. Zena ~ 


Erasmus, Respondent, 


First Appeals Nos. 362 and 449 of 1981, 
D/- 11-1-1982.* 

(A) Divorce Act (4 of 1869), S. 36 — 

Maintenance pendente lite — Object of 
—- Application pending for long period — 
No ground for order directing husband 
to pay a large sum as arrears of mainte- 
nance, (Hindu Marriage Act (1955), Sec- 


tion 24). 


An order under S. 36 does not decide 
the rights of the parties. It is meant only 


to enable, an indigent wife to maintain. 


herself until final orders are passed on 
the original petition for divorce or judi- 
cial separation or other matrimonial 
relief The object is to enable the wife 
to live, and to defend and prosecute the 
case until the rights of the parties ara 
finally decided by the court. The order 
is of a summary nature and meant to 
advance the cause of justice as an order 
passed in aid of the final orders adjudi- 


cating -the rights of the parties, Further,’ 


the object and the purpose of an order 
under S. 36° is not. to settle old scores 
between the parties- but to advance the 


cause of justice and to put an indigent . 


wife into funds for a speedy and proper 
adjudication of the-dispute raised by the 


*A gainst judgment and decree of J. B. 
. Singh, 4th Addl. Dist. J., Allahabad, 
D/- 29-9-1981. 
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original petition for divorce or“ “Judicial 
‘separation or other. matrimanial relief. 
Thus, although a. court has the jurisdic- 
Hon to order payment of maintenance 
pendente lite from the date of the mak- 
“ing of an application for..the same, the 
court should, before fixing the date ‘from 
-which the amount of maintenance pen- 
dente lite is to be paid, take a responsi- 
ble and practical view of things rather 
than to act mechanically. One considera- 
tion in directing the payment of arrears 
is the indebtedness of the wife for neces- 
sities obtained by her during the pena 
ency of such an application. : 
Where - the District Judge jad an 
order for payment of Rs. 19,800/- by 
way of maintenance pendente lite against 
the petitioner-husband from the date of 
application, the same was held to be un- 
reasonable as defeating the object of ad- 
vancement of justice especially when the 
husband was out of regular employment 
and the wife was not shown to have 
been required to borrow money for 
necessities of life. (Paras 5, 6) 
(B) Divorce Act (4 of 1869), Ss. 36, 41 
=— Petition for divorcee — S. 36 does not 
provide for payment of maintenance for 
children — It speaks of payment of ali- 
mony pendente lite to wife only — Pro- 
vision for custedy, maintenance and edu- 
cation of children could be made under. 
-S. 41. (Hindu Marriage Act (1955), Ss. 24, 
28). (Para be 
(C) Divorce Act (4 of 1869), S. 41 . 
Petition for divorce — Direction for pay- 
ment for education and maintenance of 
children during pendency of petition — 
Not justified where education and main- 
childrén was properly 
looked after by ‘husband. (Hindu Mar- 
'Tiage Act (1955), S. 26), (Para 9) 


(D) Allahabad High Court Rules (1952), 
Chapter 16, R. 6 — Petition for divorce 
— Counsel’s fee — Lower Court only 
decided application for maintenance 
pendente lite —- In appeal against order 
wife claimed Rs. 2,850 - as balance of fee 
of counsel who was- conducting her. suit 
— Held, amount of Rs. 1,500/- paid by 
husband. in lower. court for expenses of 
proceedings was quite sufficient. to cover 
expenses incurred by wife up to end of 
case — Claim of Rs. 2,850/- as counsel’s 
fee was exorbitant, (Para 10) 


P. N. Khare, for Appellant, . 
JUDGMENT:— This and the connected 
appeal both arise from an order dated 


39th Sept., 1981 of the court of the IVth 
Addl. District Judge, Allahabad awarding 


- 


‘day-of.the month following 


AIL. 195 


maintenance pendente lite to the respon- 
dent wife at the rate of Rs. 600 per 
month under S. 36 of the Divorce Act, 
1869 (hereinafter referred to as the ‘Act’ 
in a suit for divorce instituted by the 
appellant against the respondent. The 
suit was filed on 13th Dec. 1978 and the 
application for maintenance pendente lite 
was made on 14th Jan. 1979. The 
under appeal declares that the respon- 
dent is entitled to recover the sum of 
Rs. 19,800 by way of alimony pendente 
lite from Jan. 1978 up to Sept. 1981, on 
29th day of which the order under appeal 
was passed. The year, 1978 specified in 
the order appears to be a mistake for 
the year 1979, for the amount of Rupees 
19,800 works out to be maintenance for 
33 months at the rate of Rs. 600 per 
month and that would cover the period 
Jan. 1979 to Sept. 1981 both inclusive. 


2. The husband, who is the petitioner 

for divorce in the lower court is the ap- 
pellant in this court in the main - First 
Appeal No. 362 of 1981. After service of 
notice of that appeal the respondent wife 
has preferred the connected First Appeal 
No. 449 of 1981- claiming that in fixing. 
the ‘amount of maintenance the court 
below has ignored the requirement for 
maintenance of the minor daughter 
Nancy and that the order under . appeal 
may be modified by enhancing the 
amount of maintenance to Rs. 1,000 per 
month which was the amount claimed in 
the application for maintenance in the 
court below, and also to award special 
costs, : ; 
3. A stay application was made when 
the appeal was presented before me. 
While directing issue of notice of the 
appeal and the stay application I had fix- 
ed 16th of Dec., 1981 for the hearing of 
the appeal as well as the stay applica- 
tion.and had passed the following inte- 
rim order:— 

“In the meanwhile, the execution of 
the order appealed from shall remain 
stayed. provided the appellant remits by 
crossed bank draft payable to the: 
dent at her address, the sum of Rs. 3,600 
within one month from today and con- 
tinues regularly-to pay the sum of Ru- 
pees 300 per month for the period com- 
mencing (from) Ist Oct., 1981 by the 15th 
that for 
which it is due, by money order directly 
to the respondent during the . pendency 
of the divorce proceedings between the 
parties. In case of. default in compliance 
with either of these conditions, the stay 
order shall stand discharged . automati- 
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‘cally and the: divoree: proceedings in suit . 


No: 177 of 1978 of the District Court, 
Allahabad shall remain stayed so long as 
the above conditions are not coupler 
with by the appellant,” 

"4. Having heard learned counsel for 
the parties and having examined the 
material on the record I have come to 
the conclusion that the said interim order 
should be made absolute not only for the 
duration of the’ appeal in this Court buf 
also as the proper order which should 
have been passed under S, 36 of the Act 


by the trial Court for the duration of the 


divorce suit before it, 


5. I must at the outset make it clear 
that an order under §S, 36 of the Act, does 
not decide the rights of the parties, It 
is meant only to enable an indigent wife 
to maintain herself until final orders aré 








orce or judicial separation or 
matrimonial relief, The object is to enable 
the wife to live, and to defend and pro- 
secute the case until the rights of the 
parties dre finally decided by the court, 
The order is of a summary nature and 
jmeant to advance the cause of justice as 
an order passed in aid of the final orders 
adjudicating the rights of the parties on 
the original petition for divorce or fudi- 
cial separation or other matrimonial re- 
lief, An order under S. 36 of the Act 
is an interim order which lapses with the 
final decision of the original suit, An 
order of similar nature under 
S. 24 of the Hindu Marrfage Act is not 
even appealable under S, 28 of that Act 
as it now stands after the amendments 
made by the Matrimonial Laws (Amend- 
ment) Act, 1976, although under the Di- 
vorce Act, 1869, the order continues to be 
appealable under S, 55 thereof, 


§. Looking at the nature of the order 
under Section 36 of the ‘Act and the ob- 
ject of passing it the first’ thing which 
struck me was that the order of the lower 
court directing the husband to pay Ru- 
pees 19,800 as arrears of maintenance 
pendente lite tended to: defeat rather 
(than) to advance the object for which it 
was passed, The object and the purpose 
of an order under S, 36 of the Indian Di- 
vorce Act is not to settle old scores be- 
tween the parties but to ` advance the 
cause of justice and to put an indigent 
wife into funds for a speedy and proper 
adjudication. of the dispute raised by the 


original petition for divorce or judicial. 


separation of other matrimonial relief. 
Instead of advancing. that object or pur- 
pose, ‘the direction to pay Rs, 19,800 tends 


-a aivan Erasmus yn. Zena Erasmug 


month from the date of. its passing. -I 
am informed that the amount- -has been 


to. obstruct: it,-for, the. . appellant . h 
band’s say-is and there is evidence in s 
port of his assertion, “tbat .he is out o 















amount of maintenance pendente lite bi = 


the husband normally leads to a stay 
the original petition for divorce or judi- 
cial separation or other matrimonial 


recalcitrant, Thus, although a court has 
the jurisdiction to order payment of main- 
tenance pendente lite from the date o 
the making of an application for the 
same, the court should, before fixing the 
date ‘trom which the amount: of mainten- 
ance pendente lite is to be paid, take a 
reasonable and practical view of things 
rather than to act mechanically, . One 
consideration In directing the payment. 
arrears is the indebtedness of the wife 
for necessities obtained by her during the 
pendency of such an application. In 
case where it is not shown that the wi 
had to borrow money for obtaining the 
necessities of her life, an order for past 


passed, In the present case 
there was nothing to show that the wife 


had run into debts for obtaining the -ne- . 


cessities of life during the long period. 
of 33 months which elapsed between the- 
making of her application and the pass- 


_ing of the order for maintenance pen- 


dente lite, It is regrettable that court 
proceedings even of this nature do some 
times take all this long to be disposed of 
by our courts, but even in a case where 
the blame for the delay could be put. on 


.a party, justice in these matters had’ to 


be remedial and not retrfbutive; and in 
a case where the blame for the delay 
cannot be put on either of the parties but 


-has to be put on the system, and must, 


therefore, be shared by the court also,. a 

party cannot be loaded with an order 
for payment of a large sum of the kind 
that was passed in this case, simply be- 
cause the wife’s application for, mainten~ 
ance pendente lite took the long period 
of 33 months to be disposed of. The 
amount of Rs. 3,600 which was fixed by 
me by my interim order dated 16th Oct., 












paid, This leads me to. think -that 


amount fixed was such- -as the husband 


could: reasonably ‘pays © © 0 Toni: uih 


` 


“wise - ` ae 


:% As to the amount of monthly main- 
tenance fixed. by the lower court, it ap- 


pears that the sum of Rs. 300 per month. 


was fixed for the wife’s own maintenance 
and the sum of Rs, 150 per month each 
or the maintenance of the two minor 
Terrance and Kavin. So far-as Sec- 
tion 36 of-the Act itself is concerned, it 
oes not provide for payment of maintén- 
ance pendente lite for the children. It 







So far-as the daughter Nancy ig concern- 
ed, it was said in the application that she 
was studying in La Martinier Girls School 
at Lucknow as a boarder and it appears 
that the expenses of her education and 
board were being met by the husband 
when the application was made in the 
lower court. From the wife’s affidavit fil- 
' ed in support of an application made in 
this Court and in support of the connect- 
ed- appeal praying for enhancement of the 
‘maintenance allowance, it appears that 
the husband did not put Nancy back into 
the School in Jan. 1979, nor did he assure 
payment for the continuance of her edu- 
cation, although the husband’s mother 
paid Rs. 25 towards the fee, and in res- 
ponse to a letter received from the 
- School, the wife met the principal of La 
Martinier Girls School,- Lucknow, and 
was able to persuade her to grant free- 
ship to Nancy. From the other facts stat- 
ed in the affidavit -it does not appear that 
the wife has to pay for the maintenance 
or the education of Nancy. 


'"8 As for the two sons Terrance and 
Kavin for whom payment of the allow- 
ance of Rs, 150. each was ordered by the 
court below, it was stated in the affidavit 
filed in support of the stay application in 
this Court that Terrance was ` getting 
education and maintenance in Don Bosco 
School at Bombay and was being finan- 
Cially assisted by the husband’s mother 
‘and that the other son Kavin was also 
being maintained by the husband's 
mother by sending Rs. 200 per month. ‘In 


- the counter-affidavit, it is said that the 


‘husband sent Rs~ 200 per month in. the 
year 1980 for. the maintenance and- the 
education of the. two sons and that in 
January, 1981 Terrance was lodged in the 
“Don -Bosco School at Bombay, -In . this 
' way the sending of Rs. 200 per month by 


the husband’s mother to the wife. for. the. 


. Maintenance of the boys has not been 
, denied, , . xk “ : oe te R j rs eee 
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. I may say so, exorbitant. 


9.:-From the. aforesaid facts, it appes 
to me that the education -and maintenance 
of all the three children is being properly 
looked . after -by the husband _ and there 






tody of the wife or to make an order for 

their maintenance and education. The 
direction for payment of Rs. 150 per 
month each for the maintenance of Ter- 
Tance and Kavin who were, at the time 
when the application was made 


fied,.at any rate on the facts as they stand 
at present, The learned Judge of the 
“court below, appears to have ignored the 
fact that the sum of Rs. 200 was being 
sent by the husband’s mother ‘for their 
maintenance, Now, Terrance is no longer 
living under the care of the respondent- 
wife. He is being educated and main- 
tained by the appellant-husband . directly. 
So far as Kavin is concemed, the amount 
of Rs. 200 per month sent by- -the appel- 
ldnt-husband’s mother should be more 
than sufficient for his maintenance and 
education but in case there is any diffi- 
culty, there is nothing to prevent respon- 
dent-wife from asking the husband to 
take him away also if she cannot pro- 
perly look after him. It also appears. to 
me that an order for the maintenance and 
education of a minor child under S. 41 
should not ordinarily be passed unless :t 
is coupled with an order for the custody 
of the child, 


°16. In the -application made for en~ 
hancement of amount of maintenance in 
support of the connected appeal a prayer 
was also made for an order directing the 
husband to pay Rs. 2850 as “balance of 
fee of the counsel who has been conduct- 
ing-the suit since 1978” in addition . to 
“sufficient cost for conducting the two 
appeals” in this Court. It appears from 
the order under appeal that the sum of 
Rs. 1,500 had already been ordered to be 
paid and had been paid by the appellant 
husband to the respondent-wife for her 
of the defence of the suit. And 





The claim of the learned 
Rs. 2,850 as fee is extraordinary and, 
The maximum 
fee which could. be allowed to counsel on 
taxation of costs in matrimonial suits and 
appeals is, according to the. Rules of 
Court, 1952, Chap. XVI, Rule 6, Rs. 200 
in. an undefended case, Rs.. 375. up to the 
end of the first date af hearing in,a de- 


- dated 16th Oct., 1981. 
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fended case and Rs. 200 for each succeed- 
ing day or part of a day, such part being 
of not less than one-hour’s duration. The 
case does not -appear to have been heard 
so far by the trial court and the appeal in 
“this court is not an. appeal from any de- 
cree but is merely an appeal from ‘an 


order. The amount of Rs. 15500 already. 


paid in the court below for the expenses 
of the proceedings is, in my opinion, 
quite sufficient to cover the expenses pro- 
perly incurred by the respondent-wife 
up to the end of the case. I may in this 
context observe that the making of re- 
peated applications of the kind that have 
been made in this case in the court below 
only confound and delay the proceedings. 
The parties would be well advised to 
have the main case heard and decided as 
early as practicable rather than to end- 
lessly go on litigating on-interim matters 
as they have been doing so far in the 
court below, 


. I1. I have to add that the cases cited 
by the learned counsel for the wife, in 
this Court, were all of them besides the 
point and irrelevant in that sense. J have, 
therefore, not referred to or discussed 
them in this judgment, 


12. In the result I allow the husband’s . 


First Appeal No. 362 of 1981 and set aside 
the order dated 29th Sept.. 1981 of the 
court ‘of the IVth Addl. District Judge, 
Allahabad. Instead it is ordered -under 
©. 36 of the Divorce Act that the appel- 
lant husband shall pay Rs. 300 per month 
from ist Oct. 1980 as maintenance pen- 
dente lite to the respondent-wife ‘during 
the pendency of the Matrimonial Suit 
No. 177 of 1978 of the court of the Dis- 
trict Judge, Allahabad, at present pend- 
ing trial in the court of IVth Additional 
District Judge, Allahabad. The First Ap- 
peal No. 449 of 1981 is dismissed, The 
application made on 2nd of © December, 
1981 by the respondent-wife for enhance- 
ment of the maintenance ‘pendente lite 
is also dismissed, The amount of Rs, 3600 
as maintenance pendente lite for the 
period of one year up to 30th Sept, 1981, 
has already been paid by the husband 
under the interim order of this. Court 
Maintenance for 
the subsequent period has been and shall 
continue to be paid in accordance with 
the directions contained in- that interim 
order dated 16th Oct. 1981,' which is 
‘quoted in the body of this judgment, dur- 
ing the pendency of Suit No. 177 a 1978 
in the District Court, 


Order accórdirigly. 





A. LR. 
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.K. N. SINGH AND B. N. SAPRU, JJ. 


Oriental Fire & General Insurance 
Company Ltd. and another, Appellants y, 
a Sunder Dubey and others, Respon- 

en 


F.A.F.O, Nos. 484 of 1975 and 21 of 


1976, D/- 17-12-1981." 


(A) Motor Vehicles Act (4 of 1939), 
Ss. 110B, 95 — Negligence — Negligent 
and rash driving of vehicle — Driver of 
vehicle not produced —.No other. witness 
produced by owner of vehicle and Insur- 
ance Company — Version of. eye-witness 
of accident had to be accepted — Con- 
clusion followed that victim died due to 
rash and negligent driving of driver of 
vehicle — Owner and Insurance Company 
held liable to pay compensation. (Evi- 
dence Act (1872), S. 3). (Para 10) 


a Motor Vehicles Act (4 of 1939), 

Ss. 95 (2) (a), 110AA — Interpretation of 

S. 95 (2) (a) — Section is inclusive — It 

provides for liability of Insurance Com- 

pany under this Act and also under 
Workmen’s Compensation Act. 


The words “a limit of Rs. 50,000 in all 
including the liabilities, if any, arising 
under the Workmen’s Compensation Act” 
in S. 95 (2) (a) indicate that the provision 
is inclusive, S. 95 (2) (a) provides for a 
liability of Insurance y . both 
under Motor Vehicles Act and also under 
Workmen’s Compensation. Act. If the 
words ‘if any, arising under the Work- 
men’s Compensation Act, 1923’ had not 
been in the section, it would have been 
open to the Insurance Company to urge 
that the Hability of an Insurance Com- 
pany is limited to the Motor Vehicles Act 
and would not extend to Workmen's 
Compensation Act. These words” have 
been incorporated to prevent any such 
argument, (Para 15) 


The effect of S. 110AA is -that it gives 
opina to claimants either to seek com- 
pensation under the Workmen’s Compen- 
sation Act or under the Motor Vehicles 
Act, What is prohibited is that the claim~ 
ants cannot claim :-the- compensation 
under both. the Acts. yee (Para 13) 
‘There ‘is nothing in the Motor Vehicles 
Act to show’ that -while awarding’ com- 
pensation ty an employee under the 
Motor Vehicles Act, the Tribunal is bound 


*Against judgment and award of D. D, 
Agarwal, 2nd Addl. Dist. J., cena 
© DJ- 1-9-1975. - > 2> 
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to apply the Schedules framed under the 
Workmen’s Compensation Act for deter- 
mination of compensation. r (Para 14) 

(C) Motor Vehicles Act (4 of 1939), See- 
tion 110B — Amount of compensation — 
Determination — Tribunal not taking into 
account income of deceased from his work 
as commission agent — Only father of 
deceased produced to prove income —'No 
independent witness produced — Deeeas- 
ed, a full time employee — No accounts 
maintained by deceased of his commis- 
sion agency — Held that, Tribunal rightly 
refused to award any. compensation to 
claimants, under `this head. (Para 17) 


A. B. Saran, for ‘Appellants; V. K, Bur 
man, for Respondents. i ` 

B. N. SAPRU, J.:— These first appeals 
from orders arise out of a claim petition 
filed under the Motor Vehicles Act before 
the Motor Accident Claims Tribunal, 

2. In F.AF.O. No. 484 of 1975, the 
appellants are the Oriental Fire & Gene- 
ral Insurance Company Limited and 
Ashok Kumar Pathak, the owner of the 
vehicle, which was involved in- the acci- 
dent and the claimants are the respon- 
dents, while in F.A.F.O. No. 21 of 1976, 
the claimants are the appellants and the 
owner of ‘the vehicle, Ashok Kumar 
Pathak, and the Oriental Fire & General 
Insurance Company Limited with 
the vehicle was insured, are the respon- 
dents. i 

3. The Claims Tribunal had decreed 
the claim petition in the sum of Rs. 25,600 
and directed that the claimants would be 
entitled to pendente lite and future in- 


terest at the rate of six per cent per 
annum ov the amount decreed in their 
favour. i 


4. The claimants in. their appeal have 
urged that.the amount of compensation 
awarded is inadequate while in. the ap- 
peal by Ashok Kumar Pathak and the 
Insurance Company. it is asserted that in 
the first place the claim petition -should 
have been -dismissed on the ground that 
the rashness and negligence on the part 
of the driver was not established and se- 
condly that- even if the claim petition is 
to be decided in favour of the claimants, 
the amount of compensation awarded. by 
the Claims Tribunal is excessive. _ 

5 Admittedly, an accident took 
on 11-7-1973 at about 6-30 A.M. in which 
truck No. MPA 6253 belonging to Ashok 
Kumar Pathak was involved. In the acci- 
dent Prem Narain Dubey aged about 22 
years who was a cleaner-cum-driver of 
the vehicle, was killed. 


~ Oriental Fire & Genl. Ins. Co, 


whom. 


_ that the wheel sank in Kachcha 
place | 
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.6. The case of the claimants was that 
the accident. occurred because of the 
rashness. and negligence on the part of 
the driver of the vehicle which was back- 
ed in a rash and negligent manner as a 
resul, of which the truck overturned and ° 
crushed Prem Narain Dubey. The claim- 
ants claimed Rs, 50,000 as the compensa- 
tion. . > , 


7. The owner of the vehicle and the 
Insurance Company filed separate writ- 
ten statement though their plea was simi- 
lar. They alleged that the accident 
occurred not on account of the negligence 
of the driver of the truck but due to neg- 
ligence of the cleaner. It >was further 
claimed that the claim was excessive and 
the Insurance Company further pleaded 
that the forum in which the claim peti- 
tion should have been filed, was under 
the Workmen’s Compensation Act before 
the Commissioner under that Act and the 
Claim petition before the Motor Accident 
Claims Tribunal was not maintainable. 


8. In order to prove the circumstances 
in which the accident occurred, the claim- 
ants produced Bachai P.W. 2 who was an 
eye-witness of the accident. He deposed 
that the accident took place in his village 
Bhatai. He further stated that the wood 
belonging to Sunder was laden on the 
truck and the truck was being taken to 
the wood-shop of Sunder where Sunder 
sold his wood. He stated that the truck 
had first stopped and Prem Narain Dubey 
got down from the truck and was helping 
the driver in backing. The driver backed 
too fast and the truck came on the 
Kachcha Patri and its- wheel sank and 
that truck overturned. The wood laden on 
the truck fell on Prem Narain Dubey who 
died as a result thereof. The witness is 
a natural witness and he belongs to the 
village. Nothing has been suggested in 
his cross-examination as’ to why § he 
should depose against the owner of the 
vehicle and in favour of the claimants. 


9. It is necessary to add here that the 
accident took place on 11-7-1973 on Jangi 
Road, also called Mirzapur Road, in front 
of Swadeshi Cotton Mills, Naini, Allaha- 
bad. July being the month in which we 
have rains, the statement of the witness 
Patri 
while the vehicle was being reversed, ap- 
pears to be a correct version of the facts. 


10. There is. no counter-version on 
behalf of the owner of the vehiele or the 
Insurance Company. The driver of the 
vehicle was not produced. No other wit- 
ness had also been produced by them. In 


_ in number . 


i 






the earth which must have been soaked 
with the water and thereby overturned 
and the wood on the vehicle fell on Prem 
Narain Dubey who died as a result there- 
of. The argument of the learned counsel 
for the Insurance Company and the 
owner of the vehicle that the accident did 


Ashok Kumar Pathak, or by the Insur- 
ance Company. 


11. Having found that the owner of 
the vehicle and the Insurance Company 
are liable to pay the compensation, the 
question as to the amount of compensa- 
tion must now be dealt with. 


12.. In F.A.F.O. No. 484 of 1975, the 
learned counsel for the appellant Sri 
A. B. Saran has urged that the Motor 
Accident Claims Tribunal. was bound to 
award the compensation to the claimant 
in accordance with the provisions of the 
Workmen’s Compensation Act and could 
not award the compensation higher than 
the amount of the compensation the 
claimants would have been: entitled . to 
receive and would have been admissible 
to them under the Workmen’s Compensa- 
tion: Act, — . J 
- 13.: Sri A. B. Saran argued that under 
the provisions of S. 95 (2) (a) where the 
vehicle is a goods vehicle, a limit of Ru- 
-pees 50,000 in all including the liabilities, 
if any, arising under the , Workmen’s 
- Compensation Act, 1923 in respect of the 
death or bodily injury to employee 
' (other than the driver) not. exceeding six 
- being carried in the vehicle, 
the Insurance Company is Hable to pay 
the compensation in respect of the death 
`. ‘Of:an employee only under the provisions 
-of the Workmen’s Compensation Act, 
°1923 and not. otherwise. The difficulty . in 
accepting this ‘atgument is that: S. 104A 
‘of the Motor Vehicles Act provides that 
‘notwithstanding. anything contained: in 
the ‘Workmen's Compensation > Act, 1993 


. -where the.death or ‘bodily injury to. aay prove 


person -gives:.rise to a claim: fot-.compen- 
' gation under 


is-Act -Motor “Vehicles ~ father, ofthe deceiséd 
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Act): and ‘also ‘indei the: Workmen’s Com- - 
pensation Act, 1923 the person entitled: to ` 


- compensation may claim such compensa- 


tion under either of these Acts but nof 


: under both. The effect of S. TIOAA of the 


Motor Vehicles Act is that it gives an 
option to the claimants either to seek th 
compensation under the Workmen’s Com- 
pensation Act or under the Motor Vehi- 
cles Act. What is prohibited is that the 
claimants cannot claim the compensation 
under’ both the Acts, - 


14. There is nothing in the Motor 
Vehicles Act to show that while awarding 
compensation to an employee under the 
Motor Vehicles Act, the Tribunal is bound 
to apply the Schedules framed under the 
Workmen’s Compensation Act for deter- 
mination’ of the compensation, 


15. Coming to the argument of Sri 
A. B. Saran based on Section 95 (2) (aj 
of the Motor Vehicles Act, the interpre- 
tation of the section is that first there is 
a limit of Rs. 50,000 in respect of death 
or bodily injury to an employee. This 


limit also applies in the case of a claim ` 


for the compensation under the Work- 
men’s Compensation Act. The words ‘a 
limit. of Rs. 50,000.in all, including thë 
liabilities, if any, arising under tha 
Workmen’s Compensation Act’ in the sec- 
tion indicate that the provision is: inclu- 
‘sive, Le. in other words, it provides for 
a liability of the Insurance Company both 
under the Motor Vehicles Act and also 
under the Workmen’s Compensation Act, 
If the words ‘if any, arising under ths 
Workmen’s Compensation Act, 1923’ had 
not been in the section, it would have 
been open to ‘the Insurance Company . to 
urge that the liability of an Insuran 
Company is, limited to the Motor Vehi- 
cles Act and would not extend to the 
Workmen’s. Compensation Act, Thes 
words have been incorporated to prevent 
any such argument..The argument of S: 
A. B, Saran that the compensation to thel“ 
claiziants should have been awarded in 
accordance with the provisions of th 
Workmen’s Compensation Act has, there- 
fore, nécessarily to be refacted. . 

16. Coming now to F.A.F.O. No. 21 of 
1976 ‘filed by the claimants, it is urged by 
Sri’V. K. -Burman -appearing for tha 
claimants that the - Tribunal. had 
erred in not taking into account the 

















income’ of the deceased from his work às 
 & commission agent while’ determining 
- the ‘quantum: of - the-. compensation.. To 


yé ‘the iricome™ of’ the’ deceased : . only . 


“ohe withess; namely" Ram~>« Sunder, the: 
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stated. that. the deceased was working: a5 


a driver-cum-cleaner on the vehicle on a 
salary of Rs. 220 per month and was, m 
addition, carrying on the work of com- 
mission agent and used to earn Rs, 10 


per day from this work. Ram- Sunder stat- 


ed that no account of the . commission 


agency was maintained by the deceased. 
The Tribunal did not believe Ram Sun- 
der’s statement because there was nothing 
to - corroborate his statement that the 
deceased was carrying on the work of 
commission agency in particular when 
there was no account, —~ 


17. The deceased was a full time em- 
ployee and it was unlikely that he would 
have time to carry on the business of 
commission agent. If the deceased was 
carrying on . the work of commission 
agency, there would have been some ac- 
count to show that he was doing that 
business. Ram Sunder ‘was obviously in- 
terested in giving evidence as a result 
of which the amount of compensation 
could be enhanced. No independent wit- 
ness is available to corroborate him; In 
the circumstances, we find that the de- 
ceased Prem Narain Dubey was not car- 
rying on the work of commission agent 
and the ‘Tribunal rightly refused to 
award any compensation under this head, 


ito the claimants, 


18. The income of the deceased was 
Rs. 220. He must have spent Rs. 120 on 
himself and would have contributed Ru- 
pees 100 towards the maintenance of his 
family: This finding of the Tribunal- calls 


monthly: contribution. of Rs. 100, 
compensation has. been correctly eater: 
ined by the Tribunal, 


19. The net result is that- F.AFO. 
No. 484 of 1975 and F.A.F.O. No. 21° of 
1976 are dismissed. Since both the ap- 
peals have been dismissed, the parties 
will bear their own costs, : 


A 
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(A) Constitution of; India, Art. 226 — 
Essential Commodities Act (1955), S. 3— 
Sugar Cane (Control) Order 1966, Cl. 8— 
Notification dated 16-16-1989 issued hy 
Cane Commissioner, U. P. under Cl. 8 — 
To quash Notification on ground of policy 
of Govt. being faulty would not be with- 
in power of High Court under Art. 226. 

(Para 11) 

(B) Essential Commodities Act (10 of 
1955), S. 3 — Sugar Cane (Control) 
Order, 1966, Cl. 8 — Constitution of 


ndia, Art..226 — Notification dated 


16-10-1980 issued by Cane Commissioner, 
U. P. under Cl. § — Omission to state 
in Notification necessary formation of 
opinion for. making it would not render 
it illegal. — Formation of opinion besed 
on relevant material ~~ High Court uu- 
der Art. 226 cannot go into adequacy of 
material — It cannot quash Notification 
unless formation of opinion is alleged to 
be mala fide, 

The. initial burden to prove that the 
requisite opinion which was a condition 
precedent to the issuance of the Notifi- 
cation dated 16-10-1980 by the Cane 
Commissioner had not been formed lies 


-on the person challenging the validity 


of the Notification. Satisfaction of tha 
Cane Commissioner under Cl. 8 of 1966 
Order is subjective, The validity of tha 
‘N otification does not depend upon ths 
recital of formation of opinion in the 
Notification but upon actual formation 
of opinion and the making of the Noti- 
fication ın consequence, Omission to sef 
forth in the Notification the necessary 
formation of opinion for making it would 
not render the Notification illegal. Tha 
defect can be remedied, when the vali- 
dity of the Notification is challenged,. by 
filing an affidavit that in fact the Notifi- 
cation was made after the requisita 
opinion had been formed. When the for- 
mation of necessary opinion which led to 
the making of the Notification was based 
on -relevant material the Notification 
cannot be held: to be Ulega. The High 
Court :uuder Art, 226 cannot go into ad- 


-@quacy of the material or substitute its 


own view for that of the authority, In 
the absence of any allegation that the 


` Opinion formed by the Cane Commis-. 


. sioner: was either-mala fide or lacked 


= Onder: 1966, CL. g. 
„for. ‘exces 


» 


bona fide the High Court, çannot. quash 
me oo under Art. 226. . 
_ (Paras 16, .17, 19} 

© Essential Commodities- Act (18 of 
1955), S: 3 ‘Sugar ‘Cane (Control) 
Cl, ‘8 is not bad ` 


delegation’ 1 OF: ‘power to 


202 All. 


issue Notification contemplated by it — 
Guidelines for exercise of power can be 
gathered from preamble and S..3 of Act. 

‘Where the law enacted lays down the 
policy and indicates the ‘rule or line of 
action that would serve’ as guidance ‘to 
the authority for exercise of power con- 
ferred by it, the law cannot be said to 
be bad for excessive delegation of power. 
Such guidance may be obtained from or 
afforded by the preamble read in- the 
light: of surrounding circumstances which 
necessitated. the legislation taken in con- 
junction with well-known. facts: of which 
the Court .can take judicial notice. Such 
guidelines for exercise of power confer- 
red by Ci. 8 of 1966 Order issued under 
S. 3, E. C. Act can be obtained by refer- 
ence to the preamble of the Act and S. 3 
thereof itself clearly delineates the pur- 
pose and object of issuance of Notifica- 
tion or order thereunder and > contains 
sufficient guidelines for exercise of power 
conferred by CL 8. Therefore Cl, 8 is 
valid and cannot be said to be bad on 
account of excessive delegation of power 
or because it is unguided conferring dis- 
cretion. wide or arbitrary upon the auth- 
orities. to issue notification contemplated 
by it whenever the authorities so desire. 
AIR 1973 SC 1803 and AIR 1976 SC 1775, 
Rel. on, Mi 


(D) Essential Commodities Act - (10 of 
1955), S. 3 — Sugar Cane (Control) 
Order 1966, Cl. 8 — Notification dated 
16-10-1980 issued by Cane Commissioner, 
U. P. under Cl. 8 U. P. Restriction 
on Sugar Cane Purchase Order 1966 
(issued under Cl, 8) Cl. 4 — Owner of 
power crusher granted permit under 
Cl. 4 — Notification dated 16-10-1980 


does not have, effect of suspending per- 


mit — It only puts permit in abeyance 
temporarily —— Permit holder is not en- 
titled to opportunity of “hearing before 
issumg Notification, 


The power under U. P. Order of 1966 
to suspend a permit granted to a person 
under Cl. 4 thereof or to vary period 
during which permit. holder could work 
his power crusher is quasi-judicial and. 
exercisable in cases of individual unit 
owners while the power under Cl. 8 of . 
Sugar Cane (Control) Order 1966 is Jeg- 
islatıve in its nature and operates in a 
different field.’ The Notification dated 
16-10-1980 directing that no owner of 
power crusher other than vertical power 
crushers manufacturing gur from self- 
grown sugarcane shall in any reserved 
area of any sugar mill work the power 
crusher or Khandsari unit prior to 1-12- 


4 
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(Paras 20, 21, 22) 


A.L E; 


1980 during 1980-81 does not have the 
effect of suspending the permit granted 
under Cl. 4 of U. P. Order 1966 to the 
owner of a power crusher for purchase 
of sugarcane for crushing in reserved 
area of a sugar mill. It may at the most 
amount to putting the permit in abey-~ 
ance ‘for a temporary period in order to 
meet ‘an urgent and’ grave situation. 
Therefore it is not correct to say that 
action could have been taken only un- 
der the U. P. Order of 1966 and not 
by issue of the Notification. The Notifi- 
cation being legislative measure no quès- 
tion of giving prior opportunity -of hear- 
ing to permit holder likely to be’ affect-' 
ed by it arises. The principles of natural 
justice do not require the State Govt. to. 
give opportunity to a person likely to 
affected by the promulgation of a 
Notification, AIR 1975 SC 460, Rel. on. 
= (Paras 24, 25) 
(E) Constitution of India, Art. 14 — 
Essential Commodities Act (1955), S. 3— 
Sugar Cane (Control) Order 1966, Cl. 8 
—— Notification dated 16-10-1980 issued 
by Cane Commissioner, U.-P. under Cl. 8 
—— Vertical power crushers form differ- 
ent class than horizontal power crushers 
— . Notification in: permitting vertical . 
power crushers and prohibiting horizon- 
tal power. crushers to crush cane ` and 
manufacture Gur or Khandsari is not 
discriminative — Ht does not offend 
Art. 14. 


The vertieal power crushers form a 
different class than horizontal power 
crushers. The vertical power crushers 
consume less sugarcane than horizontal: 
power crushers and are generally- owned 
by cane growers themselves: as it is not 
economic to run. the same on commer- 
cial basis. On the other hand the hori- 
zontal power crushers are commercial 
units, The two therefore are not similar- 
ly situated, Therefore the Notification 
ated 16-10-1980 in permitting the ver- 


‘tical power crushers and prohibiting the 


horizontal power crushers to crush sugar- 


cane and manufacture Gur and Khand« — 


sarj cannot be said to be discriminatory. 
Apart from that, the Notification achieves 
the purpose and object of the 1966 Order 


which is to make fair. distribution of 
sugarcane ae ultimately make sugar 
available to the public at large. The 


availabilty of sugarcane to sugar facto- 
ries is ın public interest. This is attempt- 
ed to. be served by the Notification by 
checking the diversion of sugarcane to 
power crushers. The vertical power: 
crushers would consume very little of 


+ 
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sugarcane in comparison to horizontal 
power crushers. Hence the Notification 
has a reasonable nexus with the objec- 
tive which was to be achieved by -the 


not violative of Art. 14. Moreover sim- 
ply because the vertical power crushers 
have succeeded - in getting exemption un- 
der the“ Notification no right can accrue 
in favour of horizontal power crushers to 
get similar exemption. AIR 1972 SC 865, 
Rel. on, > (Paras 28, 29, 30) 

(F) Constitution of India, Art. 19 (1) (8) 
»— Essential Commodities Act (1955),.S. 3 
=- Sugarcane (Control) Order, 1966, Cl. 8 
~~ Notification dated 16-10-1980. issued by 
Cane Commissioner U. P. under Cl. 8 — 
Notification prohibits manufacture of Gur 
and Khandsari by power crushers only 
for limited period and not altogether — 
It does noi place any unreasonable - reg- 
triction liable to be quashed. 

Clause & of 1966 -Order is regulatory. 
The Notification dated 16-10-80 issued 
under thai clause does not prohibit manu- 
facture of Gur and Khandsari by power 
crushers altogether but only for a limited 
period from 9-10-80 to 1-12-80 when 
diversion of sugarcane to Pistia crushers 
was apprehended in 1 measure and 
the same would have de pated the supply 
of sugarcane to sugar factories. The Noti- 
fication: dnes not seek to prohibit or even 
restrict the manufacture of Gur — and 
Khandsari by power crushers during the 
rest of the year. Every regulation gene- 
rally involves some degree of restriction 
and even partial prohibition. Therefore 
the Notification does not place any un- 
reasonable restriction which is liable to 
be quashed. 1896 AC 88, AIR 1977 All 515 
(FB) and AIR 1960 SC 430, Rel on. . 

(Paras 32, 34) 

(G) Essential Commodities Act (10 of 

ae S. 3 — Sugarcane (Control), Order, 

1966, CL 8 — Notification dated ` 16-10- 
1980 issued by Cane Commissioner U. P. 
under CL 8.— Restriction imposed hy 
Notification on power crushers without 
distinction of their using. self-grown or 
purchased sugarcane for manufacturing 
Gur and Khandsari is not outside ambit 
of Cl. 8 or irrational. 

Clause 8 of 1966 Order dines cae make 
any distinction between power crushers 
using self-grown sugarcane’. and those 

purchasing jt from market for crushing. 
Under Cl. 8 period of working ` of botn 
can be regulated. This power under CL 8 
has to be read in the light of the object 
of E. C. Act and S. 3 thereof which con- 
fers power to make orders. regulating, or 
prohibiting production, supply and distri- 
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bution ef essential sere aiice:. and 
trade and commerée therein. C1. 8 was 
directed to~achieve that purpose. Thus 


the Cane Commissioner under Cl: 8 is 
4966 Order, Therefore the. Notification -i8 


fully empowered to regulate the produc- 
tion, supply and distribution of sugarcane 
which is an essential commodity. This 
power is wide enough to include persons 
who grow their own sugarcane as well as 
those who purchase the same from the 
market to manufacture Gur and Khand- 
sari. If restricted meaning is given 1o 
CL 3: confining it to persons other than 
those who grow their own sugarcane the 
very. purpose of CL 8 would be defeated. 
Therefore the restriction imposed: by the 
Notification dated 16-10-80 on power 
crushers using self-grown sugarcane for 
manufacturing Gur and Khandsari ` can- 
not be said to be unreasonable. It is in 
keeping with the object of Cl -8 because 
the ‘Notification was issued for maintain- 
ing or increasing’ supply and securing 
equitable distribution and availability of 
Sugarcane at fair price to the sugar fac- 
tories. Moreover the restriction imposed 
by the Notification being necessary from 
the point of administrative | conveniens? 
must be regarded as reasonable. AIR 
1974 SC 1300, Rel. on. (Paras 37, 38) 

(H) Essential Commodities Act (10 of 
1955), S. 3 — Sugarcane (Control) Order 
1966, Cl. 8 and Cl. 7 — Notification dated 
16-10-1980 issued by Cane Commissioner 
U. P. under CL; 8 — Distinction between 
Cl. 7 and Cl. 8 — Before issuing Notifica- 
tion under Cl. 8 it is not necessary to take 
steps under Cl. 7. 

Clause 7 applies only when a licence is 
issued and conditions are attached to it 
by ‘the Central Government or‘its dele- 
gates. It is general and administrative in 
nature. On the other hand. the power 
under Cl. § is special which is exercisable 
from time to time in order to meet dif- 
ferent situations. It has’ an overriding 
effect. Therefore before issuing the Noti- 
fication under CL 8 it was not necessary 
for the Cane Commissioner to take steps 
under Cl, 7. (Para 40) 

m- Essential Commodities Act (10 of 
1955), Ss.-5 and 3 — Sugarcane (Control) 
Order. 1966, CL 8 and Cl. 11 — Notifica- 


tion issued by Cane Commissioner U. P. 


under. Cl. 8 — Power under Cl. 8 can be 
delegated by Central Govt. both under 
Cl. 11. of 1966 Order and under Sec. 5, 
E C. Act — Power under Cl. 8 delegated 
by Central Govt. to Cane Commissioner 
U. P. by notification under Cl. 11 — That 
notification can be treated as one under 
S. 5 as well — Delegation is valid. 
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‘ Power ud CI: 8 cai þe: delegated’ 1980-81. The- petitioner was’ als’ grarited 


only by Central Govt.- “under, two provi- 
sions namely Cl, 11 of 1966 Order. and 
5. 5, E C. Act. The wording of both 
the provisions is the same.- The procedu- 
ral, requirement for delegation of power 
by publication of gazette ‘notification is 
common to both. Therefore delegation of 
power under Cl. 8 by the Central Govt. 
to the Cane Commissioner U. P. under 
C1. 11 by publication . of- notification in 


gazette would be valid because the dele-’ 


gation though under Cl. J1 could be 
treated as one being under S. 5, E: C. Act 
as well inasmuch as if an authority is 
competent to do certain act mere recita- 
tion of wrong provision would not invali- 
date that act. Therefore the delegation 
of power cannot be challenged on the 
ground that there was no notification 
under S. 5, E. C. Act. AIR 1977 SC 1146, 
Rel. on, (Paras 41, 42) 


Cases Referred: Chronological Paras 
AIR 1979 SC 1803: 1979 Lab IC 1261 20 
AIR 1977 SC 1146: 1977 Lab IC: 710 42 


AIR 1977 All 515 (FB) — 33 
AIR 1976 SC 775 22 
AIR 1975 SC 460 29 


AIR 1974 SC 1300: 1974 Lab IC 841 38 
AIR 1972 SC 865 38 
AIR 1967 SC 483: 1967 Cri LJ 520 17 
AIR 1961 SC 1381 . 16 
AIR 1960 SC 430 33 
1896 AC 88: 73 LT 448: 12 TIR 46, To- 

ronto Municipal Corporation v, ee 


Rishi Ram, for Petitioners; Chief Stand- 
ing Counsel, for Opposite Parties. 


K. C. AGARWAL, J.:— This is'a peti- 
tion under Art. 226 of the Constitution 
challenging the validity. of the notifica- 
tion dated 16th Dec. 1980, published in 
the. Extraordinary Gazette of the State 
of. U.P. of the same date, under cl, 8 of 
the Sugarcane (Control) ` Order, 
(hereinafter referred to as ‘the Control 
Order, .1966’), 


2. The petitioner is a partnership firm 
which has a power crusher situate in vil- 
lage Basikkirapur, district Bijnor, mea- 
suring 11” x 14” in size, The ‘petitioner 
has been manufacturing Gur by the 
crusher. As required by U.P. Khandsari 
Sugar Manufacturers Licensmg Order, 
- 1967 ‘(hereinafter . referred’ ' to as the 
Khandsari Order), the petitioner had ob- 
tained a licence under cl: 3 of.the said 
Order. This licence was. renewed from 


time to timè. and was Jastly renewed on. 


3rd Oct., 1980, for the crushing -season 


1966 . 


a permit under cl. 4 of the U.P. Restric- 
tion on Sugarcane: Purchase Order issued 


-by the Governor of Uttar “Pradesh - in 


exercise of the powers under cls. 6, 7, 8 
and 9 of Control Order, 1966. For the year 
in question, that is’ -1980- 8t the | peti- 
tioner had been granted permit by the- 
Prescribed Authority in : the prescribed 
form. This permit is issued to a person” 
who holds licence under the U.P. Sugar- 
cane (Purchase Tax) Act, 1961 or the - 
U. P. Khandsari Order, 1967. The 
permit. entitles a person to purchase 
Sugarcane for crushing by a power 
crusher in reserved area.-Cl, 3 prescribes 
that in a reserved area, (i) no sugarcane 
can be purchased for crushing by a power | 
crusher, and (ii) no sugarcane or sugar- 
cane juice can be purchased for crushing 
or for manufacture of Gur, Shakkar, Gul, 
Jaggery, rab or khandsari sugar, by a 
Khandsari Unit,'except under and-in ac- 
cordance with a permit issued by or ‘on 
behalf of the aes in: that. he- 

half. i 


3. For the year 1980-81 the petitioner i 
had exercised option under S. 3 of U.P. 
Sugarcane (Purchase Tax) Act, 1961 and 
had also informed the authorities that he 
would start his crusher from 12th. Cct., 
1980. The petitioner alleged that the | 
crushing of sugarcane of his personal 
farm and also from the sugarcane pur . 
cueeed by him started on the aforesaid 

ate, | 


. 4. On 16th Orct., 1980 the Cane Com- À 
missioner issued an order under CL 8 of 
the Control Order, 1966; directing that - 
no owner of power crusher (Other than 
those vertical power crushers which 
manufacture Gur or Rab from sugarcane . 
grown on their own fields), shall, in any 
reserved area of any Sugar Mill, work 
the power crusher, or the Khandsari: Unit 
prior to Dec. 1, 1980 during -the - year ' 
1980-81. The order is being quoted belows 


“In exercise of the powers under cl. 8 
of the Sugarcane (Control) Order, 1966 
read. with the Central Government Min- 
istry of Food, Agriculture, Community 
Development and Co-operation (Depart~. 
ment of Food), Government of India; 
Order No. G.S.R. 1 1 27-Ess Comm/Sugar- 
cane, ‘dated July 16, 1966, I, Bhola. Nath 
Tewari, Cane Commissioner, -Uttar. Pra- 
desh: hereby direct that:no owner. -of 


power crusher (other than. those vertical . 


power crushers which manufacture. Gur. or 
Rab’ from sugarcane grown -on their own. 
fields) or -a Khandsari Unit or any agent: 


`, 
1 
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- of such owner shall, in any reserved area 
of any sugar mill work the power crusher, 
or the Khandsari Unit prior to Decem- 
ber 1, 1980 during the year 1980-81.” 


5. Challenging the vires of the afore- 


said order as well as its validity, the peti- - 
y j - Sri Rishi Ram, learned counsel appearing 


tioner filed the present writ petition and 
urged the following points: —. 

1. There was no valid delegation of 
powers under cl. 8 of Control Order, 1966, 
Masmuch as no notification had been issu- 


ed under Section 5 of the Essential Com- | 


modities Act, 

2. Sub-delegation in favour of the Cane 
Commissioner, U.P. under cl. 11 of the 
Control Order, 1966 was invalid,. 
= 3. Clause 8 of the Control Order, 1966, 
is void on account of excessive delegation 
of powers, 

4, The impugned Notification is beyond 


- the power conferred on the Cane Com- 


missioner under clause 8 of the Control 
Order, 1966, 


5. The impugned Notification dated 
16th October, 1980 exempting the vertical 
power crushers from its operation discri- 
minated the petitioner unreasonably and 
as such, the same was hit pny Art, 14 of 
the Constitution, 


6. The Notification dated “16-10-1980 
issued. under Cl. 8 of the Control Order, 
1966, by the Cane Commissioner has been 
issued on wholly irrelevant and extrane- 
ous considerations, hence was invalid., 


7. The impugned Notification _amounfs 
to suspending the licence of the petitioner 
and others which could not have been 
done without opportunity of hearing be- 
ing granted, 

-6. Before dealing with. the points, 
mentioned above, it may be useful to 
refer to the Chart annexed as Annexure 
A:2 to the counter-affidavit of Yadu Nath 
Bali, Deputy Cane Commissioner, show- 
ing the pugercane production in ‘the re- 
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utilization by “Sugar ` factories, 
crushers and Sugar Manufacturers, . 
Chart is being quoted below:— 
(See chart below) 
7. With the aid of the aforesaid Chart, 


power 
The . 


for the petitioner, urged before us that 
the expected sugarcane producticn of the 
year in question is to exceed .600 lac 
tonnes and as the total requirement of 
the Sugar factories for the benefit of 
whom the impugned notification dated 
16th Oct., 1980, has been issued was only 
a small production thereof (sic) the State 
Government’s action prohibiting the 
power crushers from manufacturing Gur 
and Khandsari was wholly unjustified 
and was arbitrary, Counsel’s suggestion 
was that this had been done arbitrarily 
to benefit the sugar factories and to 
create a monopoly in their favour so that 
they could get sugarcane at a cheap price 
resulting in huge loss as to be . suffered 
by-the cultivators and ousting the Khand- 
sari and Gur manufacturers altogether 
from the market. The sugar policy 
adopted by the Government concerned 
has been faulty and has brought’ about 
chaotic conditions in the market. Counsel 
urged that if the Government had adopt- 
ed a pragmatic policy, the price of sugar 
could not have been risen so high and ~ 
that enough sugar would have been avail- 
able in the market without any. import 
being made from foreign countries, 

8. Apart from the power of a court 
to interfere in these matters on the 
ground of short sighted policy of the 
Government, it appears that consumption 
of sugar has increased rapidly, whereas 
its output has declined. In his Book on 
“Sugarcane in India” 1972 Edn., S. V. P. 
Parthasharti has analysed the above posi- 
tion in following words:— 

"Sugarcane production and consequent- 
ly sugar availability have been eubiett 


1974-75 to 1979-80 




















Year Bugar cane Present Cane Utilised for 

Production White Bugar Power Orush For manufacture 

(Ine Tonnes). for Khandsari of Gur oto. 

- . & Qur. | 
i. 8, 3, 4, b. 

1974.75 - 623.59 28.98 =- 18.36- 43.16 
1975.78 503-24 91.89 10.93 47.28 
1976-77 . 636.80 : 98.94 -. -.. 19.61. | AT 
- 1977-78 680.66 A 30.19- 15.59 36.79 .. co 
1978.79 578.78 27.94 9.73 45.53. 
“1879-80 21.66. o 1179,: . 49.05 
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to wide fluctuations from season to sea~ 
son so that we have lived in the fear of 
cyclic surpluses and scarcities. The con- 
sumption of sugar has increased rapidly 
from 26,00,000 tonnes in. 1968-69 to 40.2 
lac tonnes in 1970-71. On the other hand, 
Sugar output has declined rather steadily 
from 42.6 lac tonnes in 1969-70 to 37.4 
lac tonnes in 1970-71 and as cl as 31 lac 
tonnes in 1971-72.” i 


9. From the figures- given above, if 
would be found that we are facing a std- 


den transition. from a year of plenty- to 


that of scarcity on the sugar front. The 
estimated demand for sugar is now much 
more than it was in 1971-72. It is no use 
denying that scarcity of sugar posed -a 
very serious problem before the Central 
and State Government as well as the pub- 
lic at large. The price of sugar went very 
. high. On account of shortage In supply, 
sugar had to be imported by the Central 
Government. In paragraph 5 of the coun- 
ter-affidavit filed on behalf of the respon- 
dents the averments made are that one 
of the major factors responsible for the 
present rise of prices of sugar is that 
there is a sharp rise of demand for con- 
sumption. The demand could not be met 
on account of fall in the production in 
1979-80. The statement made in that con- 
nection was that whereas the demand of 
Sugar had increased to over 60 lac tonnes, 
the sugar production in 1979-80 (October- 


September) was 39.5 lac tonnes. This’ 


short supply was due to the poor avail- 
ability of -sugarcane on account -of 
drought .conditions in the country and 
particularly in the State_of U.P. 

-The averment made: further was ' that 
on account of diversion of cane to Gur 
and Khandsari manufacturers, sugar pro- 
duction declined from 14.63 lac tonnes in 
1978-79 to 9.97 lac tonnes. in 1979-80. 
Justifying the validity of the impugned 
notification, the respondents alleged that 
the closing stock of sugar in 1978-79 was 
20.63 lac tonnes whereas the closing stock 
in 1979-80 was insignificant and was like- 
ty to be exhausted by the middle of Nov. 
1986. To meet this national crisis, the 
Government of India took various steps 
to increase the production of sugar during 
1980-81, for that purpose, certain steps 
have been taken to meet this situation 
and to make sugarcane available to sugar 
factories the Cane Commissioner imposed 
prohibition on the power crushers situat- 
ed in the reserved areas prohibiting them 
from manufacturing Gur, Khandsari etc. 


10. After having considered the fig- 
ures given in the Chart and the argument 
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of the learned counsel for the parties we 
are of opinion that the submission made - 
on petitioner’s behalf that as the policy 
adopted was unreasonable, therefore, the 
impugned order was liable, to be quashed, 
cannot be accepted. The problem . facing 
the Government is difficult, It may admit 


‘of several solutions. It is not possible for — 


this Court with the. limitations: = =within 
which it has to work, either to quash a 
certain decision based on the policy or 
te surmise thereon on its own. The Court 


-is not a policy maker. It does not. have 


either power or capacity to do so. Dealing 
with this aspect of the matter, a ee 


Author has observed: 


“The Judges are not particularly , well 
equipped to arrive at fundamental policy 
decisions of this character. Their back- 
ground and training naturally tend to 
make them cautious and timid rather - 
than imaginative.” 


11. To quash a notification — on th 
ground of the policy being faulty would 
not be within the realm and power of the 
Court. The power of . judicial review 
should be exercised with restraint, whi 
serves to maintain the system by pre 


Serving the constitutional allocation o 


powers and by protecting © the uate 
function ‘of the Court. l 


12. J ustifying the imposition of ban 
on the running of khandsari units, the 
respondents have given a number of 
grounds in' their counter and supplemen- 
tary counter-affidavits. To meet this na- 
tional crisis, the Government of India 
took a number of steps to increase the 
production during 1980-81. The -Govern- 


‘ment allowed rebate in basic excise duty 


on excess sugar production in the months 


of October-November 1980. This was done 


with a view to give an incentive to 
Sugar: Mills to start early cane-crushing 
operations. To supplement this: incentive, 
it was also thought necessary .that the 


-Sugar factories got the required supplies. 


of sugarcane. On account of certain spe- 
cial conditions under which the sugar 
factories worked and which disabled 
them -from computing with: khandsari 
units and power crushers in payment of 
price of sugarcane, the State Governmenf 
thought of regulating the supply of sugar- 
cane by prohibiting the owners of power 
crushers from working: their power: cru- 
shers in the month of October and Nov- 
ember, 


13. In the year 1975-79 tha EPE 
tion in the reserved areas was 578.74 lac 
tonnes, out of which the percentage of. 
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cane supplied to the sugar mills was 27.24 
whereas it was 9.73 per cent in case of 
khandsari and .Gur manufactured by 
power crushers, and 45.53 per cent was 
utilised by Gur manufacturers, In the 
year 1979-80, which was a drought year, 
Sugarcane production recorded from 
578.78 lac tonnes to 478.11 lac tonnes, 
Owing to short supplies of sugarcane, 
there was keen competition for purchase 
between sugar mills and khandsari units 
run by power crushers, as a result 
whereof the share of sugar. mills- went 
down to 21.66 per, cent from 27.24 per 
cent. It was the lowest ever production of 
Sugar in about a decade. On the contrary 
taking advantage of the shortage of 
Sugarcane, the supply of sugarcane to 
power crushers went up by 2.06 per cent. 
i.e., 11.79 per cent. Thus, . the policy 
adopted by the Central Government. can- 


; not be said to be one with which any in- 


terference is possible by. this Court. The 
petitioner has not alleged that the -policy 
behind the impugned notification was on 
account of mala fides or lack of bona fides. 
It is, therefore, not possible to accept the 
suggestion of the. -petitioner’s, learned 
counsel that if some policy different from 
that which had been adopted was follow- 
ed, the result would be brighter, and 
that there would have been no need to 
put a ban on manufacture of Khandsari 
and Gur. 


14, From what we have said above it. 


follows that this court can arrest execu~ 
tion of a statute when it conflicts with 
the Constitution; it cannot run a race of 
opinion upon points of right, reason and 
expediency with the law making power. 
It is impossible for a court to imagine 
how successful a particular approach 
may be, what evasions might develop, 
what new evils might be generated in the 
attempt. For all these reasons the Courts 
have always kept a. restraint on them- 
selves by persistently 
that they should refrain from participat- 
ing in public policy. 

15. Linked with the above, the . next 
argument was that the impugned notifi- 
fication was bad inasmuch as it has been 
issued on wholly irrelevant and extrane- 
ous considerations. Sri Rishiram, learned 
counsel for the petitioner contended that 
the sugarcane available for crushing is 
much more than the need of the factoriés 
and the Cane Commissioner issued the 
notification prohibiting the power crush- 
ers from manufacturing gur and khand- 
sari sugar without looking into relevant 


details and on irrelevant and extraneous. 
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considerations. His submission was that 
long before, the. notification had been issu- 
ed the Cane Commissioner had rélevant 
material before him showing that the 
sugarcane produced in the reserved area 
of Bijnor factory, where the petitioner's . 
crusher is situated, is-82:31 lac quintals, 
whereas the demand of the sugar mills 
at Bijnor was only 9.50 lac quintals. On 
the basis of these figures coumsel urged 
that out of the total production only one- 
third of the sugarcane produced in this 
area is likely to be utilised by the sugar 
factories, while the power crushers 
would consume approximately only ten 
per cent. Hence, even if the power 
crushers. would have been . permitted to 
crush for manufacturing gur and khand- 
sari, there still would ‘have’ been left 
Sugarcane enough in quantity for miscel- 
Janeous uses, 


16. The initial burden lay on the peti- 
tioner- to prove that the necessary opinion 
which .was a condition precedent to the 
issuance of the notification, had not been 
formed. Satisfaction of the Cane Commis- 
sioner under cl. (8) of the Order is sub- 
jective, The validity of the order does not 
depend upon the recital of the formation 
of.the opinion in the Order, but upon 
the .actual formation of the opinion and 
the making of the order in consequence. 
If the reasons for making the order have 
not been set forth in the notification, the 
Order cannot be held to be illegal. The 
defect can be remedied by filing an affi- 
davit when a challenge is made to the 
validity of the Order, that in fact the 
Order was made after such opinion had 
been formed. (See Swadeshi Cotton Mills 
Ltd. v. State Industrial Tribunal, U. P., 
AIR 1961 SC 1381). © 


. 17%. In the instant case detailed còun- 
ter and supplementary affidavits have 
been filed giving the, various grounds 
which led-to the making of the order. 
Since these materials on which the noti- 
fication had been issued were relevant 
for giving q direction regarding produc- 
tion, and purchase of sugarcane, the noti- 
fication cannot be held to. be- illegal 
While judging the question of relevancy 
of the material it has to be borne in mind 
that the Court does not sit in appeal over 
the judgment of the authority issuing the 
same. It has a limited function $o dis- 
charge, The court cannot go into the ade- 
quacy of the material or substitute its! . 
own .view for that of the authority. As 
held by the Supreme Court in Jai Chand 
Lal Sethia v. State of West Bengal (AIR 
1967 SC 483) in matters of policy and 


“not ‘prod 


_. to be given to the conclusions of E auth- 
ority. 


“= 48, Fonai 7, 8 and 19 of ‘the 
supplementary affidavit the ‘State Gov- 
: ernment has established that in order to 


= step up the production and to ensure 


eguitable distribution of sugar at fair 
price, the Cane Commissioner was satisfi- 
ed that it was essential for increasing 
production and supply. of sugar and its 
availability at reasonable price to regu- 
' late purchase of sugarcane in such mav- 
- ner that unhealthy competition for sugar- 
= €ane between the sugar mill owners and 
power crushers was avoided to the extenf 


possible without adversely affecting the 


industries. While issuing the notification 
the overriding consideration was public 
interest which was making available 


sugar to the general public at fair price. 


The price of sugarcane fs chiefly respon- 
sible for ultimate cost structure of sugar. 
If sugarcane is sold at unreasonably high 
_ prices, it was likely to lead to price spiral, 
Thus, the notification was issued with a 
.view to see that sugarcane is made avall- 
able to the sugar factories in the initial 
period of crushing so that sugar could be 
produced in good quantity and the need 
could be met to the satisfaction of every- 
..body concerned. 


19. From paragraph 9 of the supple- 
-mentary counter-affidavit it appears that 
‘the power crushers are able to pay higher 
prices for sugarcane on account of cer- 
- tain advantages which they enjoy. In 
view of certain financial liabilities which 
are attached with the sugar factories and 
‘the constraints, it is not possible for 
the sugar mill owners to compete with 


kKhandsari units in offering higher prices,- 


This has led to a fall in sugar production 
and premature closure of sugar mills 
which ultimately upsets the equilibrium 
between the demand and supply of sugar, 
- Thus, from the affidavits filed between 
` the ‘parties it appears that in ‘order fo 
achieve harmony between the ‘two con- 
_ flicting interests of. the cane growers and 
the sugar mills on the one hand and the 
interest of the general - public. on the 


_ : Other; the Cane Commissioner . acted in 
-. public: interest to. issue -the | 

= which is likely to make available the ‘sup- 
- ply--of sugar to the bublic, at ‘large at a. 


notification 


cheap -price, - 


_. y So far as the. fiure relied ‘upon by the . 

Sodne] for ‘the petitioner. are : concerned, 
iit. may þe relevant’ to: point out that. it, is” 
uction `. of’ sugàrcane;. but its. 
a actual availability - to. the: sugar- factories 


N 
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which is’ relevant ‘for’ of manu- 


‘facturing sugar. If for alee that end, 
the notification was issued, this court 


cannot hold the same to be invalid, At 


AR 


this place, it may be relevant to- point out ` 


that owing to the higher prices offered 
by the power crushers the sugar mills 
were not able tp secure even half of their 
requirements, Last year Sugar Mills 
could purchase only fifteen per cent of 
the bonded cane and had to close down 
prematurely. Being satisfied that in the 
wake of abnormal high prices of gur and 
khandsari currently, diversion of sugar- 
cane away from the factories would bea 
formidable and massive, the Cane Com- 
missioner took’ a realistic view and issued 
the notifications on materials which were 


relevant to the controversy in question.: 
In the absence of any allegations that the. 
opinion formed by the Cane Commis- 


sioner was either mala fide or lacked 
bona fide, this court cannot quash the no- 
tification on this ground, 


20, The next argument of the learned 
counsel was about the invalidity of cl. 8 
of the Sugarcane Control Order. Counsel, 
attacked the validity of cl. 8 on two 
grounds: firstly on the ground that the 


power conferred to give direction con- 


templated by it was communicated (sic) 
and uncanalized and, consequently, that 
it was a piece of legislation bad on ac- 
count of excessive delegation. Both these 
grounds are untenable. For the purpose 
of finding whether the Act is bad on ac- 
count of excessive delegation, the law 


settled is that where the Legislature lays. 
down: the policy and indicates the rule. 


or the line of action that should serve as 
guidance to the authority that would be 
deemed to be sufficient. Such guidance 
may be obtained from, or afforded by the 
preamble read in the light of surround- 
ing circumstances which necessitated’ the 
législation taken in conjunction with well! 
known facts of which the courts can: take 
judicial notice, In Organo Chemical: In- 
dustries v. Union of India, (ATR 1979- sc 
sa the law laid down is s ee 


“Even ‘80, let us examine the ground 


' that in absence of detailed guidelines, the 


law is void, What is not explicit, may 


still be. implicit. What is not articulated — 
At length may ‘be spun out from -a single ` 
' phrase. What is not transparent iù parti» 
cularised provisions. may be. _immanent in.. 
_the preamble; schéme, -pürpose and, sub= ` 
ject matter- of the. Act., What is real, -is 
not. only: the: ‘gross, but -also the ARA i 


4 
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If, therefore, the guidelines can be ob- 
tained from the various sources mention- 
ed above the law enacted would be valid, 
being neither a case of excessive delega- 
tion nor abdication, of legislative auth- 
ority. 

- 21. In the present case, for finding out 
the guidelines reference may be made to 
the preamble of the E. C. Act and §S. 3 
thereof. Section 3 in itself clearly deli- 

eates the purpose and object of issuance 

f notifications. There are sufficient 
guidelines under S. 3 (1) itself, 


22. Dealing with the object of Sugar- 
cane Control Order, 1966 the Supreme 
Court held in the case of Indian Sugar 
and Refineries v, A. S. Co-operative 
Society, 
that : 

“The object of the 1968 Control Order 
is to promote sugar industries and ` to 
eliminate unnecessary impediments in 
the production of sugar. It also assures 
a fair deal to the growers of sugarcane. 
The provisions of the Control Order are 
intended to maintain harmony between 
the growers of sugarcane and the produ- 
cers of sugar, and to enable both of them 
to share profits reasonably.”. 


Thus it cannot be said that cl. (8) suffers 
from excessive delegation or that it is 
unguided, conferring discretion, wide or 
arbitrary upon the authorities to issue 
notification contemplated by it whenever 
the authorities so desire. 


23. Sri Rishiram then urged that the 
impugned notification amounts to a sus- 
pension of licence granted to the peti- 
tioner under the provisions of U. P. Re- 
striction on Sugarcane Purchase Order, 
1966, counsel urged that the aforesaid 
Order was also issued under cls. (5), (6), 
(7) and (8) of the Sugarcane Control 
Order referred to above. The provisions 
contained in the Purchase of Sugarcane 
Control Order, 1966 being special in na- 
ture, providing for the manner in which 
a licence can be revoked, suspended or 
cancelled, the general power conferred 
by clause (8) of the Sugarcane Control 
Order, 1966, cannot be applied to a situ- 
ation like the present. In that connection 
counsel urged that if the Cane Commis- 
sioner was Satisfied that it was expedi- 
ent so to do in the public interest with 
a view to regulating the supply of sugar- 
cane, or for securing its equitable distri- 
bution, the Cane Commissioner could 
suspend the licence under cl. (8) of sub- 
el. (c) of the Restriction on enecree 
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Purchase Order, 1966. In that connection. 
reference was also made to cl. (7) of the 
aforesaid Restriction Order which confer- 
red power on the Cane Commissioner 
from time to time having regard to the 
availability of sugarcane to vary the 
period of working hours during which 
the permit holders could work the power 
crusher or the Khandsari unit. 


24. To us it appears that none of the 
two cls. (7) or (8) would apply to the 


facts of the present case. Clause-(7) con- 


fers power of regulating the working 
hours and period of a permit holder with 
respect to a reserved area. This power 
cen be exercised only in respect of a 
particular reserved area. Clause (8) i 
also not applicable, inasmuch as the pre- 
sent is neither a case of suspension, nor 
cancellation, These provisions apply to 
situation different than the one contem- 
plated by cl. (8). The power conferred 
by clause (8) of the Sugar Cane Control 
Order operates in'a different field; whil2 
under the U. P. Order the power is quasi- 
judicial and exercisable_in cases of indi- 
vidual unit owners, the power under 
cl. (8) of the Control Order is legislative 
in its nature. The impugned notification 
may at the most amount to putting the 
licence in abeyance for a temporary 
period in order to meet an urgent and 
grave situation. 

25. In Saraswati Industrial Syndicat2 
Ltd. v. Union of India (AIR 1975 SC 460) 
the validity of the notification dated 28th 
June, 1967 issued by the Central Gov- 
ernment under cl. (7) of the Sugarcane 
(Control) Order, 1966 fixing ex-factory 
prices for sugar factories was challeng- 
ed.’ Dealing with the nature of the noti- 
fication the Supreme Court held that 
price fixation is more in the nature of 
a legislative measure, even though ff 
may be based upon objective criteri: 
Thus the submission of the learned coua- 
sel that action could have been takan 
only under the Restriction Control 
Order is devoid of substance. 

26. This leads us to the consideration 
of the next argument about no op- 
portunity having been given to 
the petitioner before the notification un- 
der clause (8) of the Sugarcane Con- 
trol Order, 1966 was issued. We have 
already mentioned above. that the noti- 
fication was a legislative measure. Hence 

even though it should be based upon ob- 
jective criteria, the complaint that the 
rule of natural justice had not been fol- 
lowed cannot be accepted. Principles oft 
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natural justice do not require -the State 

Government to give an opportunity to a 

person likely to be affected by the pro- 

 |mulgation of a notification. Thus, this 
| argument. must also be rejected. 


27.. Next was the submission that the 
granting of exemption in favour of ver 
tical power crushers unreasonably dis- 
criminates the petitioners and therefore, 
violates Art. 14 of the Constitution. Bur- 
den to prove discrimination lies upon the 
petitioner. This burden has not been dis- 
charged. But, before dealing with the 
“‘mertts of this point, it appears necessary 
to refer to what Art. 14 of the Constn. 
lays down. It is that all persons similar- 
ly situated shall be treated alike. Equal 


laws would have to be applied to all im- 


the same situation, and there should be 
no discrimination between one person 
and another, if as regards the subject 
matter of the legislation, their position is 
substantially the same. The classification 
however, must not be arbitrary. In order 
to' pass the test, two conditions must be 
fulfilled, viz, (1) that the classification 
must be founded on intelligible differen- 
tia which distinguished those that are 
grouped together from others and, (2) 
that the differentia must have a rational 
relation to the object sought to be 
achieved by the Act. If the action taken 
does not classify persons or things on 
basis which has no rational relation to 
the object of the legislature, its action 
can be annulled as offending the equal 
-~ protection clause. 


28. The submission in the present case 
was that whereas ‘the impugned notifica- 
tion permits a person owning a vertical 
power crusher, it unreasonably prohibits 
horizontal power crushers to crush and 
manufacture gur and khandsari. Counsel’s 
argument was that there was little to 
differentiate between the two. Hence, 
picking out the petitioner and restraining 
him .from manufacturing gur and sugar 
was discriminatory; This submission also 
has no merit. The vertical power crushers 
form a class different than the one which 
jhorizontal power crushers form. Vertical 
power crushers consume 40 to 50 quin- 
tals of sugarcane per day ie. 1500 quin- 
tals (per month) whereas the horizontal 
power crusher of 10x18 inches and not 
exceeding 12” x 14” can crush 5600 quin- 
tals per month ie. nearly four times that 
of the vertical crushers. Vertical crushers 
are generally owned by cane growers 
themselves as it is not economic to run 
the same on commercial basis. They can 
crush sugarcane grown on their own 
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fields..On the other hand, these horizon- 
tal power crushers are commercial units. 
Two things, therefore, subject to ‘two 
Pi things are not similarly situat- 
e 


29. Apart from fulfilling the engi 
ments of two different classes, the noti- 
fication achieves the purpose and object 
of the Essential Commodities Act and 
the Sugarcane Control Order, 1966 for 
achieving the object.of which the im- 
pugned notification has been issued. The 
object is to make a fair distribution of 
the sugarcane so that ultimately: sugar is 
made available to the public at large. 
This aspect of the matter has alreadyj: 
been dealt with by us. It is not necessary 
to repeat the same and to say that avail- 
ability of sugarcane to sugar factories is 
in public interest. This public interest is 
attempted to be served by checking the 
diversion of sugarcane ‘to power crushers. 
The vertical power crushers would con~ 
sume very little of sugar produced in 
comparison to horizontal crushers. Hence, 
the impugned notification has a reason- 
able nexus with the objective, which was 
3 be achieved by the Sugarcane Control 

rder. .- 


30. Moreover, even if it was ere 
that the exemption made in favour of 
the vertical power crushers was. illegal, 
the petitioner did not stand to gain. The 
ban to crush sugarcane in reserved areas 
would still hold good. In Narain Das v. 
Improvement Trust, Amritsar (AIR 1972 
SC 865) the Supreme Court held that if 
some persons have succeeded in ` getting 
exemption, no right can accrue in favour 
of other persons to get similar exemp~ 
tion. This complaint of the petitioner 
therefore, has no substance. 

31. The next submission of Shri Rishi 
Ram was that the impugned notification 
placed unreasonable restriction on the 
right of the petitioner guaranteed by — 
Art. 19 (1) (g) of the Constn., hence the 
same was liable to be declared ultra 
vires. Counsel contended that by impos- 
ing a ban on crushing of sugarcane for 
the period up to Ist Dec. 1980, the Cane 
Commissioner has imposed a total prohi- 
bition which could not be done. The re~ 
striction according to the learned _ coun- 
sel was unreasonable: For making out the 
above point, counsel urged that the im- 
pugned notification amounts to suspen- 
sion of the licence and permit for a 
period of two months and was also 
against cl. 8 of the U, P. Restriction on >- 
Sugarcane Purchase Order, 1866, and 
cl. 11 of the Control Order, 1966. 


We do not find any merit in this 














vision, The notification issued under the 
aforesaid clause does not prohibit manu- 
cturing of Gur and. Khandsari by power 
crushers altogether. It is. intended to be 
in operation only for a limited period, 
from 9th Oct. 1980 to Ist Dec. 


r crushers was apprehended in large 
easure and the same would have de- 
\feated the supply of sugarcane to facto- 
ries, The notification does not seek to 
prohibit or even restrict the manufacture 
of Gur and Khandsari during the rest of 
the year. We, therefore, find it difficult 
that the regulation imposed by cl. 8 can 
be considered as prohibition or restric- 
tion. Every regulation generally involves 
some degree of restriction and even par- 
tial prohibition. In Toronto Municipal 
Corporation v. Vrigo, 1896 AC 88, Lord 
Davey observed :— 


“No doubt the regulation and govern- 
ance of a trade may involve the imposi- 
tion of restriction on its exercise both 
as to time and to a certain extent as to 
the place where such restrictions are in 
the opinion of the public authority neces- 
sary to prevent the nuisance or for main- 
‘tenance, of order.” 


33. A similar controversy came up for 
consideration before a Full Bench of this 
court in Suresh Chandra v. State of U. P. 
(AIR 1977 All 515). In that case, a noti- 
fication had been issued prohibiting ex- 
port of milk from a. certain area to an- 
other, Challenging cl. 2 of the Milk Pro- 
ducts Control Order, 1977 the submission 
made was that as the notification impos- 
ed total prohibition, it was invalid. The 
averment was repelled, and the view 
taken was that prohibition of export of 


milk and milk products and prohibition ` 


of manufacture of milk products under 
cl. 2 of the Milk Products Control Order, 
1977 could mot be considered as ultra 
vires, It is not correct to say that the 
word “restriction” does not include ex- 
ercise of prohibition also. The contention 
that a law prohibiting the exercise of a 
fundamental right is in no case saved 
was repelled in Narendra Kumar v. 
Union of India (AIR 1960 SC 430). In 
such a case, the Supreme Court laid 
down that when the restriction reaches 
the stage of prohibition special care has 
to be taken by the Court to see that the 
test of reasonableness. is satisfied. The 
greater the restriction, ‘the more the 
need for strict scrutiny by the Court, In 
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considering the question of reasonable- 
ness, the Supreme Court held (at p. 436): 


“The Court has to consider the ques- 
tion in the background of the facts and 
circumstances under which the order was 
made, taking into’ account the nature of 
the evil that was sought to be remedied 
by such law, the ratio of the -harm caus- 
ed to individual citizens by the proposed 
remedy, the beneficial effect reasonably 
expected to result to the general pub- 


unable. to find that the impugned notifi- 
cation places any unreasonable restric- 
tion which is liable to be quashed. 


35. It may be stated here that man 
does not live by himself and for himself 
alone. There comes a point’ in the orga- 
nization of a complex society where indi- 
vidualism must yield. The present was a 
problem of a delicate mature and, there- 
fore, the restriction placed on the crush- 
img of sugarcane for producing Gur and 
Khandsari for.a short period has to be 
upheld as reasonable, even if the same is 
treated as prohibition or restriction. 
What may be noted further is that such 
a notification has not been issued for the 
first time by the State in this year. It 
was done in earlier years also. In one of 
the notifications produced before us 
which was dated 5th Nov. 1974, in exer- 
cise of the powers under cl. 8 of the 
Control Order, 1966, the Cane Commis- 
sioner had directed the power crushers 
Or khandsari units in any reserved area 
not to work their. power crushers or the 


‘khandsari units prior to Dec. 10, 1974. 


Thus, it appears that the impugned noti- 
fication has not been issued for the first 
time in this year. 

36. Counsel’s next argument was that - 
under cl 8 of the Control Order, 1966, 
directions can be issued to producers of 
Khandsari sugar, power crushers, khand- 
Sari units, who are manufacturing Gur, 
Khandsari etc. for commercial purpose 
and those who have to obtain licence and 
permits for enabling them to do so. He 
submitted that since no individual owning 
land of his own over which he has grown 
sugarcane is required to obtain any 
permit or licence, no restriction on him 
can be imposed under the aforesaid 
clause, In that connection, Sri Pradeep 
Kant, learned counsel appearing in one 
of the connected writ petitions, pointed 
out that under U. P. Sugarcane Purchase 
Act, 1953 the factories are entitled to 
purchase only bonded sugarcane in re- 


spect of which agreements have been en- 
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fered into between the farmers and the 
sugar factories or their agents. According 
to him, as there is no right to compel a 
‘person to sell unbonded sugarcane, the 
restriction imposed by cl 8 on such per- 
son would be irrational and also against 
the ambit of cl 8. 


37, Clause 8 does not make any dis- 
tinction between self-grown sugarcane 
crushers and those who purchase it for 
crushing from the market. Under this 
clause, period or hours of working can 
be regulated irrespective of the fact that 
the owner of a crusher or khandsari unit 
crushes his own sugarcane or does the 


same after purchasing i from the open. 


market. This power of cl. 8 has to be 
read with S. 3 of the E. C. Act. Reading 
the same in the light of the objects for 
which the said Act was enacted and S. 3 


itself, it would be found that for achiev- ' 


ing the object it is not necessary that re- 
strictions could be imposed only on per- 
sons other than those who grow their 
own sugarcane and intend to crush the 
same. Under Sec. 2 (b) of the Essential 
Commodity (sic). Thus, the Cane Com- 
missioner is fully empowered to regulate 
the supply, distribution and production 
of this essential commodity. This power 
cannot be hedged in by confining Hs op- 
eration to the persons other than those 
who grow their own sugarcane, The lan- 
guage employed is wide enough to in- 
clude persons who grow their own sugar- 
cane and manufacture Gur and Khand- 
sari, If a restricted meaning is given to 
cL 8 confining it to persons pointed out 
by the petitioners learned counsel, the 
very purpose of making cl. 8 might be 
defeated. Section 3 of the E. C. Act con- 
jfers power to make orders regulating or 
prohibiting the production, supply and 
distribution of essential commodities and 
trade and commerce therein. Clause 8 
was directed to achieve the aforesaid 
purpose. The present notification was 
issued by the Cane Commissioner for 
maintaining or increasing the supply and 
securing equitable distribution and avail- 
ability of sugarcane at fair price. 


38. That apart, the argument of per- 
mitting self-grown sugarcane is lable to 
be repelled also on the' ground that for 
enforcing the order directing power 
crushers who purchase sugarcane from 
the market and crush the same for pro- 
ducing Gur and Khandsari, it was essen- 
tial that a restriction was imposed on 
others owning their own sugarcane, 
` otherwise the very object intended to be 
achieved by cl. 8 could not be achieved. 
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It is not possible to differentiate sugar- 
cane that is claimed to have been grown 
in the fields belonging to the power 
crusher owner himself and that purchas- 


ed from the market. If the operation of 


the notification is confined only to sugar- 
cane purchased from the market, eva- 
sions of the notification might take place 
and new evils might be generated ‘which 
may not be capable of being detected. 
Therefore, speaking from the point o 
administrative convenience it was impos- 
sible to exempt the crushing of sugarcane 
grown the cane growers owning 
power crushers. In State of Gujarat v. 
Shri Ambika Mills (AIR 1974 SC 1300), 
it has been held by the Supreme Court 
that any restriction on the ground of 

istrative convenience is reasonable. 


38. From the figures given in the 
counter-affidavit it is established that a 
person owning a power crusher cannot 
run it purely on the basis of supplies 
received from his own fields. In U. P. 
the maximum area to which a person is 
entitled to possess under the U.P. Im- 
position of Ceiling on Land Holdings Act 
is 7.30 hectares. The average yield per 
acre varies from 8 to 14 tonnes of sugar- 
cane, whereas the capacity of power 
crushers of 10” x12” is 5600 quintals per 
day. Therefore, one who intends to rum 
a power crusher has to fall back upon 
the supplies received from the market. 
Assuming that every power crusher owns 
7.30 hectares of land, which is not the. 
case of the petitioner nor has been al- 
leged in the writ petition, the cane 
grown by them could hardly be suffick- 
ent for crushing for three or four days. 
Thus, in the garb of this exemption, the 
petitioner wants to purchase sugarcane ` 
from the market and set at naught the 
legislative purpose and intent of the noti- 


fication. The restriction placed is to last 


for a short_duration. By that time, the 
Sugarcane would gain further maturity 
and it would then be more advantageous 
for these persons to crush the same. 


40. It was further faintly contended 
that before issuing the notification, the 
Cane Commissioner ought to. have taken 
steps under cl. 7 of the Sugarcane (Con 
trol) Order, 1966. The submission has no 
substance. Clause 7 deals with enitirely 
different matters. It applies only .when 
a licence is issued and. conditions are 
attached to that licence by the Central 
Government or its delegates, It.is gen- 
eral and administrative in nature. On 
the other hand as already pointed out 
above, the power under cl. 8 is special 
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in order to meet different situations. ïf 
has an overriding effect. So, this argu- 
ment also has no. substance, 


41, The last point argued was thaf 
there was no valid delegation of power 
under cl, 8 of the Control Order, 1966 
inasmuch as. no notification has been 
Issued under S, 5 of the E. C. Act. This 
submission also has no merit. There are 
two provisions under which power could 
be delegated, namely, under cl. if of 
the Control Order, 1966, and S. 5 of the 
E. C. Act. Both the provisions are in 
similar language. Annexure A-2 to the 
counter-affidavit is the notification sub- 
delegating the powers to the Cane Com~« 
missioner. Thus, there can be no com- 
plaint that there had been no delegation 
of power in favour of the Cane Commis- 


-|sioner. It is significant to mention here 


that under both the provisions, viz, 
cL 11 of the Control Order, 1966, and 
S. 5 power is exercisable only by the 
Central Government. The procedural re~ 
quirement for publication of gazette 
notification is common to both Hence, 
the Central Government is duly em- 
powered to delegate to the Cane Com- 
missioner the powers exercisable under 
cl, 8 of the Control Order, 1966. 


42, From that we have said above, it 
follows that the sub-delegation in favour 
of the Cane Commissioner has been 
established by Annexure A-2. The dele- 
gation, although was made under cl. 11, 
but could be treated as to be under §. 5 
of the E. C. Act as well inasmuch as if 


. {an authority is competent to do certain 


actions, mere recitation of a wrong pro- 


_{vision would not invalidate the exercise 


of that power. (See Vice Chancellor, 
Jammu University v. D, K, Rampal, AIR 
1977 SC 1146), 


43. The judgment in the present case 
was pronounced on 12-11-1980 for the 
reasons to be given subsequently. Reasons 
have now been given by us for dismiss- 
ing the writ petition on the aforesaid 
date. These reasons shall form part of 


the judgment, | 
l Petition dismissed, 
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Shri Paul Chandra, Appellant y, Durga 
Dutt, Respondent, 


Second Appeal No. 1647 of 1974, D/- 
12-1-1982,* . 


Civil P. C. (5 of 1908), S. 47 — Limita- 
tion Act (1963), Art, 137 — Execution 
consigned to record room with agree- 
ment of parties during pendency of 
second appeals filed under O. 21, R. 63 
in execution case — Application for re- 
vival of execution case on decision in 
appeal — Art, 137, not attracted, 


Where during the pendency of second 
appeals in the suits filed under ©, 21, 
R. 63 in execution proceedings, the ex- 
ecution case was consigned to record 
room by the Court on the agreement of 
the parties, application for reviva] of 
execution proceedings after the decision 
in the second appeal could not be said 
to be time barred on the basis that 
Art, 137 of Limitation Act applied to 
such application as, in the circumstances, 
it was the duty of the Court to revive 
the application for execution suo motu. In 
Such a case, the application for revival 
of the execution would be just an in- 
formation to the court about the result 
of the Second Appeal in the High Court 
and even if there was no prayer in the 
application for revival of the execution, 
the execution Court was bound to re- 
vive it. i (Para 4) 


Caseg Referred: Chronological Paras 
ATR 1952 Pepsu 52 4 


H, P. Varshney, for Appellant: V. P. 
Varshney, for Respondent, 


JUDGMENT :— This execution Se- 
cond Appeal has been filed by the de- 
cree-holder. The decree-holder obtained 
a decree against Durga Datt on 30-10- 
1956 in Suit No. 242 of 1953. The de- 
cree was put into execution on 26-il- 
1957, in execution case No, 278 of 1957, 
Several properties were attached in ex- 
ecution. Objections were filed by seve- 
ral persons claiming shares in the pro- 
perties and claiming some of the pro- 
perties exclusively. Objections were 
partly allowed under O. 21, R. 58 C.P.C. 
on 12-5-1958 and 2-8-1958. Thereafter 
two suits were filed, one by the decree- 


Against decree of Jaswant Singh Ist 
Addi, Civil J., Aligarh, D/- 2-5-1974. : 
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holder-appefiant 
under O. 21, R. 63 C.P.C. 


(Suit No, 73 of 1959) 
The 


under O. 21; R. 63 C.P.C. which was 


numbered as Suit No. 401 of 1958; These 


‘suits were finally decided in Second Ap- 
peals Nos.. 1744 and 1945 of 1961 on 
22-12-1967 by this Court, 


2. In the meantime during pendency 
of Second Appeals in this court 
under © .21, R. 58 C.P.C, the execution 
was consigned to Record Room without 
any final orders on it, On 9-5-1973 an 
application was moved by the decree- 
holder fo revive fhe original execution 
apnliestion Ne 278 of 1957 which had 
heen consigned without orders. That 
application, had beem dismissed by time 
and the decree-hoider has failed to ex- 
 @eute the deeree within 12 years as pro- 
vided by Artiele 136 of the new Limi- 
tation. Act, Im the imstant case, the 
court below hag further beld that 
Art. 133 appHed to the application in 
whick there was no period of limitation 
under the Limitation Act. 
The limitation under Art, 137 is three 
years and as the application for reviv- 
ing the application has been moved be- 
yond. the period of three years from the 
decision af. the High Court, The appli- 
cation was time barred, 


3. The Iearned counsel for the ap- 
pellant drew my attention to paper 
No. 80/50. By that paper, the counsel 
for the parties gave a statement thaf.as 
. the Second Appeal was pending in the 
High Court, the execution as wel] as 
objections: he suspended and consigned 
to Record Room The order sheet of 
14-10-1963 shows that the Courts passed 
an order on. the agreement of the coun- 
se] to consign the execution to the Re- 
cord Room, The last words of the order 
are, “Consign as prayed” in English. 
Thereafter it appears that the execution 
remained in a dormant state, but whe- 
ther for ifs revival an application in 
writing was required or nof, has to be 
seen. There was no direction in the 
order fhat the parties will have to make 
an application for reviving the execu- 
_ tion. Once the appeal in the High Court 

was decided and the decision of appeal 
was communicated to the Execution 
Court, it was the duty of the Execution 
Court te proceed with the execution in 
accordance with the judgment of the 
‘High Court, It was not necessary for 
any party to make any application for 
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suit was filed by Lalit Kishor and others . 
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the said purpose, The restoring of the 
proceedings in the execution in pursu- 


ance of the order of the High Court was 


merely a ministeria] act and not a judi- 
cial act, 
. 4 Under these circumstances no ap- 


plication making a prayer for revival of 


execution was required, The learned 
counsel for the appellant has relied upon 
a casé, reported in AIR 1952 Pepsu 52, 
Mangal Singh vy, Court of Wards. The 
following was held in that case. Where 
it was the duty of the Court to doa 
particular thing suo motu independently 
of any application that might be made, 
or where the, thing to be done was purely 
of a ministeria] character, an application 
though made, was not governed by the 
residuary Article. The learned counsel 
argued that as the execution court was 
bound to execute the decree after the 
decision of the High Court in the 
appeal and it was its duty to proceed 
with the same, no application by either 
party was required, Under the circum- 
stances even though the applicant ap- 
plied for revival of the execution, it 
was just an information to the ‘court 
about the result of the Second Appeal 
in the High Court, Even if there was no 
prayer in application for revival of 
the execution, the execution Court was 
bound to revive it, Under the circum- 
stances no application was required in 
law to be made for the said purpose. 
The ‘application that has been made 
could at best be treated to. be an infor- 
mation to the execution. court. Under 
these circumstances . Art, 180 of the 
Limitation Act of 1908 or Art, 137 of the 
new Limitation Act would have no ap- 
plication, Consequently, 
question of the application being time 
barred, The execution remained pend- 
ing according to the agreement of the 


parties’ counsel, till the decision of thej. 


f 


there was no]. 


appeal of the High Court. Thereafter} — 


there was no such consent, The moment, 
execution court was informed of the 
decision, it had every authority to pro- 
ceed with the execution even without 
an application for that purpose. In this 
view, of the matter the appeal deserves 


to be allowed, After the decision of the} . 


suit under O. 21 R. 63 C.P.C. finally 
by the High Court, on 22-12-1967, the 
Execution Court should have revived 
the execution suo motu, if the revival 
was not made either of the parties could 


have drawn the attention of the court] 


fo the fact of decision of the Second 


y 
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Appeal, Under the circumstances the 
courts below were not correct in apply- 
‘ling Art. 137 to the application of the 
decree-holder. Consequently the judg- 
‘‘lment and order passed by the courts be- 
low in execution case No, 278 of 1957 
rejecting the application for proceed- 
ings with the execution as time barred, 
are set aside, 

5. The appeal is allowed and the 
Execution Court is directed to proceed 
with the execution expeditiously, 


Appeal allowed, 
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Hukum Chand, Appellant v. Smt. 
Hazra Begum and others, Respondents. 


_ Second Appeal No. 329 of 1975, DJ- 

1-12-1981.* 

(A) Transfer of Property Act (4 of 
1882), Secs. 108, 109 — Lease deed ex- 
ecuted by lessor having knowledge that 
only two days after its execution he will 
cease to be a lessor — Lessee also hav- 
ing knowledge of this fact — Lessor 
selling the property — Transferee is nol 
hound by lease deed which is outcome 
of fraud, (Contract Act (1872), Sec: 17). 


A lessor having knowledge of the 
fact that only two days thereafter he 
will cease to be a lessor of which the 
lessee also had knowledge cannot ex- 
ecute a lease deed for a period subse- 
quent to his ceasing to be the lessor and 
no reliance can be placed by the lessee 
on such a document and the transferee 
is not bound by the lease deed which 
is outcome of fraud, AIR 1952 SC 205 
Rel. on. (Para 14) 


Where a party to the deed having full 


knowledge of the fact that the person - 


executing the lease in favour of the 
lessee, namely, the lessor would cease 
to have any interest in the property, 
gets the lease deed executed in his fay- 
our it is clearly an act of fraud per se 
and as such the subsequent transfered 
cannot be bound by such an act,. 
(Para 13) 
(B) Civil P. C. (5 of 1908), O0. 6 R. 4 
— Pleadings — Plaint -— Particulars as 


*Against judgment and decree of B. N. 
Srivastava ist Addl. Dist, J., Jhansi, 
D/- 11-1-1975. 
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. Cases 


AU, 215 


to fraud — Suit for ejectment — Plea 
of tenant in, written statement that he 
was protected by a lease deed, which 
wag found to be ontcome of fraud — 
question, of giving particulars of fraud 
in plaint did not arise at all, (Para 15) 
Referred: Chronological] Paras 
AIR 1980 All 78: 1979 Ali: Ren Cas 

485 12 
AIR 1952 SC 205 44. 

S. N. Verma, for Appellant: B. N. 
Agarwal, for Respondent, 


JUDGMENT :— This is a defendant's 
second appeal arising out of a suit filed 
by the plaintiffs-respondents against the 
appellant for ejectment from fhe pro- 
perty No. 179 situate in Mchalla Basdeo, 
Jhansi and for recovery of Bs, 900/~ as 
damages for use and occupation, 

2. The respondents’ case was that on 
2-8-1960 the respondents granted a lease 
in respect of a Khandhar, the property 
in dispute in favour of the appellant 
Hukum Chand for a period of 10 years 
subject to the conditien inter ala ‘that 
Hukum Chand shall vacate the property - 
on the expiry of the above date Ti was 
further alleged that after the expiry of 
10 years the tenancy of the appellant 
was terminated with effect from 1-8-70 
by a notice which was served upon the 
appellant on 9-9-70 and since in spits 
of service of notice the property had 
not been vacated, hence the suit was 
filed, 


3. ie oo PEIEE E Ea sae 
pellant, He admitted that be entered in- 
to an agreement of lease on 2-8-1960 ‘for 
a period of 10 years on a monthly rent 
of Rs, 30/-. It was, however, alleged by 
him that on 30-10-1963 the respondents 


Hazra Begum 


' executed a sale deed in favour of his 


wife Prema Bai and Prema Bai became 
an absolute owner of the property an 
30-10-1963. Prema Bai granted a fresh 
lease in his favour in respect of the pro- - 
perty in dispute by a written document 
and hence it was alleged that the suit 
was premature and no decree for eject- 
ment can be passed agaist him. 


‘4 It is further admitted -between the 
parties that on 25-11-1968 Smt. Prema 
Bai executed a sale deed which was in 
the nature of reconveyance in favour 
of the respondents again transferring 
back the property absolutely in favour 
of the respondents, 

. 5. The tria] court framed a number 
of issues, Three main issues framed by 
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the tria] court were as to whether the 
plaintiffs were entitled to get the pro- 
perty vacated, whether the notice for 
ejectment was valid and whether the 
plaintiffs had the right to file the suit. 
The trial court after examining the evi- 
dence on record recorded a finding that 
. the’ plaintiffs-respondents were entitled 
to evict the appellant from the property 
in dispute, The notice served by the 
- respondents on the appellant was valid 
and that the plaintiffs-respondents had a 
right to file the suit, In view of the 


above finding the suit was decreed for . 


the eviction of the appellant as wel] as 
for damages, Aggrieved by the said de- 
cision of the trial court dated 30th Sept. 
1972, an appeal was filed before the 
lower appellate court. In appeal the 
appellate court considered mainly two 
points: firstly, on the question whether 
the suit has been prematurely instituted 
and secondly on the question as to whe- 
ther the tenancy in question has assum- 
ed the -complexion of a permanent ten- 
ancy on account of erection of some 
construction on the disputed property 
by the defendant-appellant during the 
period of tenancy and the third ques- 
tion of course was as to whether the 
plaintiffs-respondents were entitled to 
any relief or not, The. appellate court 
after examining the evidence on record 
recorded a categorical] finding that an 
outright sale was effected on 30-10-1963 
in favour of Smt, Prema Bai by virtue 
of the sale deed which is Ext. 2 on the 
record, The contention -raised by the 
respondents that the deed was a mort- 
gage by conditional sale was not accept- 
ed. The appellate court further recorded 
a finding that Smt. Prema Bai had, in 
fact, agreed to reconvey the property to 
the plaintiffs-respondents on the expiry 
of the period of five years, i. e, by 30th 
Oct, 1968 but the said agreement for re- 
conveyance was not incorporated in the 
deed Ext. 2 It has been further found 
that on 25th Nov. 1968 the property was 
in fact, reconveyed to the plaintiffs-res- 
pondents, The appellate court further 
recorded a finding that the plaintiffs- 
respondents were not bound by the 
lease deed dated 23-11-1968 Ext. A-1 by 
virtue of which Smt, Prema Bai had 
executed the lease in favour of her hus- 
band, the appellant, for a period of 

10 years, Having recorded this finding 
the appellate court further found that 
the suit was not premature and as such 
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the suit was decreed, The lower uae 
late court also found that on expiry of 
the period of lease it cannot be said that 
the lease had assumed the complexion 
of permanent lease and that the appel- 
lant was not entitled to eviction. 


6. In view of the above findings the 
appeal was dismissed by the appellate 
court on lith Jan. 1975, Aggrieyed by 
the decision of the appellate court dated 
11-1-1975 the present appeal has. been 
filed by the defendant-appellant. 


7. Learned counsel for the appellant 
has contended firstly, that the suit is 
based on the lease deed dated 2-8-1960 
and not on the lease deed dated 923-11- 
1968 and as such the suit could not be 
decreed by the courts below. The se- 
cond submission of the learned counsel 
is that the lease deed dated 23-11-68, 
Ext, Al, executed by Smt. Prema Bai in 
his favour was a valid lease deed and 


‘the lower appellate court erred in hold- 


ing that the plaintiffs-respondents were 
not bound by the said document, _ 


8 It was next urged by the learned 
counse] that in any case in view of the 
provisions of Sec, 29-A of the U. P, 
Urban Buildings (Regulation of Letting, 


‘Rent and Eviction) Act, 1972, a decree 


for ejectment could not be passed’ 
against him in case it is held that the 
lease deed dated 23-11-1968 is binding 
on the plaintiffs-respondents, 


9. I have heard the learned counsel 
for the respondents, 

10. So far as the first and third ques- 
tions are concerned, it is not necessary 
for me to go into these questions be- 
cause I am of the opinion that the al- 
leged lease deed dated 23-11-1968, Ext. 
A-1 executed by Smt, Prema Bai in 
favour of her husband Hukum Chand 
the appellant was rightly held by the 
lower appellate court as not binding on 
the plaintiffs-respondents, Once the jease 
deed, Ext. A-1 is ignored then the sui? 
had been filed on a proper cause of ac- 
tion, namely, lease deed dated 2-8-1980 
and the third question also would not 
arise, 

11. In order to examine the second 
contention raised by the learned counsel, 
the findings of facts which have been 
arrived at by the courts below which 
are relevant are as follows:— - 

The lease deed dated 2-8-1960 was 
executed by the  plaintiffs-respondents 
in favour of the appellant and by virtue 
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of this lease deed the appellant had to 
vacate the property after expiry of 
10 years, On 30th Oct. 1963 a sale-deed 
was executed by the respondents in fav- 
our of Smt, Prema Bai and this was an 
outright sale. There is further finding 
that there was an agreement of resale 
by. Smt. Prema. Bai with the respon- 
dents that the property will be sold 
within 5 years, namely, by 30th Oct. 
1968, The property, in fact, was resold 
on 25-11-1968 by Ext. 3 in favour of the 
respondents, Only two days before the 
execution of the sale-deed in favour of 
the respondents, Smt, > Prema Bai on 
93-11-1968 executed a lease deed in fav- 
our of the appellant, This lease deed 
dated 23-11-1968 which is the subject of 


challenge was executed by Smt. Prema. 


Bai in favour of her husband the appel- 
lant Hukum Chand, It has also come in 
evidence and has been found by the 
lower appellate. court that both Smt. 
Prema Bai and Hukum Chand had 
knowledge that the right of Smt, Prema 
Bai would come to an end after the 
execution of the sale-deed in favour of 
the respondents as there was an agree- 
ment for reconveyance of the property 
after five years, namely. from 30th Oct. 
1963. The mateiral question, therefore, 


which has to be decided is as to what. 


is the effect of the lease deed dated 
23-11-68 executed by Smt. Prema Bai 
in favour of the appellant, her husband. 

12. Learned counse] for the appel- 
lant has placed specific reliance on a 
Division Bench decision of this Court, 
in Raj Narain Jain y, HI Addl. District 
Judge 1979 All Ren Cas 485: (AIR 1980 
All 78). In Raj Narain Jain’s case 
(supra) it has been held by this Court 
that a Jease deed executed by the pre- 
. vious lessor in favour of a tenant is a 
covenant running with the land and 
an auction purchaser who purchases the 
property is bound by the said covenant, 
_ 13. So far as the principle laid 
down by the Division Bench is con- 
cerned, it is not disputed but in my 
Opinion the principle laid down in this 
case does not apply to the facts of the 
present case, In the instant case the 
lease deed dated 23-11-1968 was ex- 
ecuted by the wife in favour of her 
husband, both lessor and lessee fully 
knowing that they would cease to have 
any right in the property because of 
an agreement of reconveyance entered 
into between -the plaintiffs respondents 


Z 
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and Smt, Prema Bai and in fact the saje- 
deed was executed just two days after 
the execution of the said lease deed in fav- 


` our of the appellant, whereby Smt, Prema 


Bai ceased to have any right in the pro- 
perty whatsoever, Where a party. to the 
deed having full knowledge of the fact 
that the person executing the lease in 
favour of the lessee, namely, the lessor 
would cease to have any interest in the 
property, gets the lease deed executed 
in his favour it is clearly an act of fraud 
per se and as such the subsequent trans- 
feree cannot be bound by such an act. 
A person who is a party to the fraud 
cannot take benefit of his own act. 


14. Learned counsel for the respon- 
dents in this context relied upon a de- 
cision of the Supreme Court in Mahabir . 
Gope v. Harbans Narain Singh AIR 
1952 SC 205. The case before the Sup- 
reme Court was a case of mort- 
gage. The mortgagee in posses- 
sion executed g lease deed extending 
beyond the period of mortgage. The 
‘Hon'ble Supreme Court held that the 
mortgagee cannot during the subsistence 
of the mortgage act in a manner detri- 
mental to the mortgagor’s interest such 
as’ by giving a lease which may enable 
the tenant to acquire permanent or oc- 
cupancy rights in the land, thereby de- 
feating the mortgagor’s right to khas 
possession, This decision wag based on 
the provisions of Sec. 76 (e) of the 
Transfer of Property Act. In my opin- 


- jon, the genera] principle laid down in 


this decision would be applicable to the 
present case also, though Sec, 76 (e) of 
the T. P. Act in terms is not applicable 
to the present case. A lessor having 
knowledge of the fact that only two, 
days thereafter he wil] cease to be ales=: 
sor of which the lessee also had know- 
ledge cannot execute a lease deed for a 
period subsequent to his ceasing to be 
the lessor and no reliance can be placed 
by the lessee on such a- document and 
the transferee is not bound by the lease 
deed which is outcome of fraud. In view 
of the above, I am of the opinion that 
the appellate court was right in holding 
that the respondents are not bound by 
the document Ext. A-1 dated 23-11-68. 


15. Learned counsel for the appel- 
lant, therefore, urged that since in the 
plaint no particulars of fraud had been 
Siven the court could not ignore the 
document dated 23-11-1968. The ques- 
tion of plea of fraud in the plaint did 
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not arise. It was only in the written 
statement that the defendant-appellant 
took the plea that he was protected by 
the lease deed dated 28-11-1968 and as 
such the question of giving particulars 
of fraud did not arise in the plaint at 
all, Once such a defence has been taken 
an issue was framed and the parties led 
evidence on the question as to whether 
the document dated 23-11-1968 was exe- 
cuted with the knowledge of the fact 
that Smt, Prema Bai would cease to be 
the owner of the property on 25-11-68. 
In this view of the matter it cannot be 
said that the appellate court could not 
give a finding to the effect-that the res- 
pondents were not bound by the docu- 
ment Ext. Al. 


16. In the: result, the appeal fails 
and is accordingly dismissed but in the 
circumstances of the case, the parties 
are directed to bear their own costs, 


Appeal dismissed, 
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Sudarshan Prasad and others, Ap- 
pellants v. Radha Kishun Ram (deceased 
by LRs.), Respondent, 

Second Appeals Nos, 291 and 511 of 
1974, D/- 7-1-1982.* 

(A) Civil P. C. (5 of 1908), O. 6 R. 7, 
O. 41 R. 27 — Amendment of plaint and 
filing of additiona] evidence — Suit to 
set aside sale of joint Hindu family pro- 
perty as being without lega] necessity — 
Concurrent finding that defendants were 
in possession of property — Amendment 
sought by plaintiffs by adding plea that 
proceedings under Sec, 145, Cr. P, C. 
were initiated in respect of suit pro- 
perty and ended in plaintiffs favour — 
Second application for admission of 
orders passed in that proceedings as 
fresh evidence — Applicationg rejected 
as belated. (Cr. P., C. (2 of 1974), S. 145). 
(Hindu Law — Joint family property — 
Alienation), __ 

In a suit to set aside sale deed of joint 
Hindu family property on ground that 
it was-without legal necessity, the plain- 
tiffs pleaded that they were in posses- 
sion of the house in suit and they came 
to know of the sale deed on date when 


*Against Judgment and decree of V, N. 





Misra District J. Ballia, D/- 24-8-1973. 
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they attempted to construct a wall of 
the house in suit and defendants the 
transferees, took objection to it. Tha 
two lower Courts gave concurrent find- 
ing of fact that defendants were in pos 
session of the property in dispute since 
the date of impugned sale deed. In se 
cond appeal] the plaintiffs filed two ap- 
plications one for amendment of the 
plaint by adding the plea that a pro- 
ceeding under Sec, 145, Cr. P. C., was 
initiated in respect of the suit property 
by preliminary order and thereafter 
property was first attached and there- 
after released in plaintiffs favour who 
were found to have been in possession 
of the property. 


‘Held that the applications should be 
rejected as belated and not bong fide. It 
cannot be said that the plaintiffs were 
unaware of the proceedings under Sec- 


-tion 145, Cr. P. C., when they filed the 


suit, as the proceedings had ended in 
their favour, The suppression of the 
matter must have been deliberate. and 
accordingly also the application for ad- 
mission of documents also should be re- 
jected, The object of amendment was 
only to somehow secure admission of 
these documents inasmuch as conditions 
prescribed by O. 41, R. 27 were not af 
all satisfied, (Para 13) 


(B) Limitation Act (36 of 1963), Arts. 
59, 109 — Suit by a Hindu to set aside 
his father’s alienation of ancestral pro- 
perty — Limitation — Suit filed after 
twelve years when alienee took posses- 
sion —- Barred — Art, 109 is applicable 
not Art, 59, (Hindu Law — Joint family 
property — Alienation.) l 


In a suit to set aside sale deed of joint 
Hindy family on ground that it was 
without legal necessity, plaintiffs pleaded 
that they first came to know of sale deed 
when alienees objected their attempt to 
construct wall on suit property, the 
lower Courts gave concurrent’ finding 
that the alienees were in possession of 


‘the property since the date of sale deed, 


' Held that in such a case, the Article 
applicable is 109 and not 59 for pur- 
poses of limitation, and as the suit. was 


filed: after 12 years when alienee took . 


possession of property, it was barred by 
limitation, (Paras 22, 23} 


. Moreover though some of plaintiffs 
were grandsons and nephews of the 
alienor the Article applicable in their 


case would be Art, 65 {if not Art. 109). 


$ 
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and not Art. 59. AIR 1940 Bom 136 
Foll. . (Para 22) 


Further, in view of the earlier suit by 
some other coparceners of plaintiffs 
family to set aside the same impugned 
sale of property, the plaintiffs in this 
suit must be deemed to have knowledge 
of the sale deed, (Para 22) 

(C) Limitation Act (36 of 1963), Arti- 
cle 109 — Expression ‘father’ — Mean- 
ing of, 

The expression 
Art, 109 could in an appropriate 
include grandfather and even a great 
grandfather or a paternal uncle or grand- 
uncle on the theory that a son includes 
a grandson and great grandson, in the 
original Sanskrit texts of Hindu Law 
on this point. AIR 1924 All 912, AIR 
1935 All 742 Foll. (Para 22) 

(D) Limitation, Act (36 of 1963), S. 6 
and Art. 109 — Suit to set aside aliena- 
tion of joint Hindu family property as 
. being without legal necessity — Suit 
filed by coparcener not in existence at 
time of sale deed — Limitation. (Hindu 
Law — Joint Hindu family property — 
Alienation — ‘Setting aside), 


The cause of action of a suit to “set 
aside a sale-deed executed by a Hindu 
father without legal necessity arises on 
the date of the sale-deed. No fresh 
cause of action arises in favour of a son 
not in existence on the date of the 
sale deed but born subsequently. And a 
person not in existence on the date on 


which the cause of action arises or on . 


the date from which the period of limi- 
tation is to be reckoned cannot claim 
the benefit of Sec. 6, Limitation Act. 
The suit by’ an after born son must, 
therefore, be filed within the limitation 
for a suit by the youngest of the sons 
in existence on the date of the execu- 
tion of the -sale deed, and/or taking of 
possession by the alienee, AIR 1925 PC 
33; AIR 1924 All 798 Foll, ATR 1957 


Andh Pra 386, Disting. (Paras 24, 27) 
Cases Referred: Chronological Paras 
AIR 1957 Andh Pra 386 96 
AIR 1940 Bom 136 | 21, 22, 24 


AIR 1985 All 742: 1935 All LJ 946 20 
AIR 1925 PC 33: (1925) 23 All LJ 176: 
(1925) ILR 47 All 165 ` 24, 26 
AIR 1924 All 798: 22 All LJ 809 24,25 
AIR 1924 All 912 19 
G. P. Bhargava, A. N. Bhargava and 


Sankatha Rai, for Appellants; V. K. S 
Chaudhari M. A., for Respondent, - 
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JUDGMENT :— These are two Second 


appeals arising from the decree dismiss- 


ing the two Suits 15 of 1967 and 99 of 
1970 of the court of the Civil Judge, 
plaintiffs in the two suits 
are different from each other, but they 
‘belong to the same family. The relief 
elaimed in both the suits was the same, 
namely, the cancellation and setting 
aside of a Sale-deed dated Ist September, 
1943, The two suits were heard and dis- 
missed by the same Judge, but by sepa- 
rate judgments dated 25th Jan, 1972 in 
Suit 15 of 1967 and dated 29th Jan. 1972 
in Suit. 99 of 1970. The first appeals 
from the two decrees of dismissal of the 
two suits were Civil Appeals 7 and 8 
of 1972 in the District Court, They were 
consolidated, heard and dismissed by-a 
common judgment of the court. of the 
District Judge, Ballia. . 

2. It would be convenient to have 
before us the family tree of the plain- 
tiffs and the pro forma defendant-res- 
pondents in both the suits, 

(for table see next page) _ 

3. The plaintifis in the first suit were 
seriatim (1) Sudarashan Prasad son of 
Nand Lal Ram (2) Ram Mohan son of 
Ram Subhag Ram (3) Rama Shanker 
Prasad (4) Bharat Prasad and (5) Shan- 
ker Dayal sons of Dhodha Prasad, and 
(6) Sheo Shanker Prasad son of Harihar. 

4. The first two defendants in both 
the suits were, (1) Radha Kishun Ram 
and (2) Dina Nath Ram sons of Ganesh 
Ram the transferees under the impugn- 
ed sale-deed. The pro forma defendants 
originally were seriatim (3) Harihar 
Ram son of Jhingur Ram (4) Hari Ram, 
and (5) Nand Ram Lal sons of Anant 
Ram (6) Bhrigu Nath Prasad son of 
Radha Kishan (7) Balbhadra Prasad son 
of Nand Lal Ram, who died during the 
pendency of the suit and his name was 
accordingly struck off (8) renumbered as 
(7) Surendra Prasad son of Hare Ram; 
(9) renumbered as (8) Shri Kishun Pra- 
sad son of Ram Subhag Ram (10) renu- 
mbered as (11) Dhodha Prasad son of 
Jhingur Ram (11) renumbered. as (10) 
Gauri Shanker Prasad son of Harihar 
Ram, Babban Prasad son of Nand Lal 
and Chatthu Prasad son of Harihar Ram 
were added as defendants 11 and 12 sub- 
sequently, In the other Suit 99 of 1970, 
the plaintiffs were seriatim (1) Babban 
Prasad son of Nand Ram (2) Chhathu 
Prasad and (3) Vir Prasad sons of Hari- . 
har Prasad and (4) Shatrughan Prasad 
son of Dhodha, The first two defendants 


~~ 


All. 
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. Ram Lagan Ram 
{ 
{ 
Anani Ram Ram Subhag Ram Jhingur Ram 
| | | 
Asikishun Ram Mohan 
| | _ | 
and Lal Hargram Radha on Dhondha Harihar Ram 
Bheifanath Pd. 
i O] 
Surendra Rajendra § Barjan 
| i 
Bharath Shanker Dayal Rama Shankor 
| | | 
Bacha Lal Sadarshan Pd. Balbhadra _ Babbaan Pd. 
| —] l | Do 
Obhathu Kesho Gauri Shanker Sheo Shanker 


were the same Radha Kishun and Dina 
Nath sons of Ganesh Ram. The pro 
forma defendants were seriatim. (3) Hari- 
har Ram son of Jhigy Ram (4) Hare 
Ram and (5) Nand Lal sons of Anant 
Ram, (6) Bhrigu Nath Prasad son of 
Radha Kishun Prasad (7) Shri Kishun 
Prasad son of Subhag Ram (8) Dhodha 
Prasad son of Jhingur Prasad (9) Gauri 
Shanker Prasad son of Harihar: (10) Su- 
darshan Prasad son of Nand Lal (11) Ram 
Mohan son of Subhag (12) Rama Shan- 
ker Prasad son of Dhodha (13) Bharat 
Prasad and (14) Shanker Dayal sons of 
Dhodha and (15) Sheo Shanker Prasad 
son of Harihar. It would thus appear 
that the pro forma defendants 8 to 10 
in Suit 15 of 1967 except for pro forma 
defendant Surendra Prasad are the pro 
forma defendants 3 to 9 in suit 99 of 
1970. The plaintiffs of suit 15 of 1967 
are the pro forma defendants 10 to 15 
of suit 99 of 1970. Of the four plain- 
tiffs in suit 99 of 1970, the first two 
Balbhadra Prasad and Chhatty Prasad 
are pro forma defendants 11 and 12 
in suit 15 of 1967. Vir Prasad son of 
Harihar Prasad and Shatrughan Prasad 
son of Dhodha, plaintiffs 3 and 4 in suit 
No, 99 of 1970. are not parties to the 
other suit and as already noticed above, 
. Surendra son of Hare Ram, originally 
defendant 8 but renumbered as defen- 


dant 7 of suit 15 of 1967 (respondent 12 
in: second appeat 291- of 1971) is not a 


party to suit 99 of 1970 however, these 
variations are inconsequential, 


5. ‘The impugned sale deed dated ist 
September, 1943 was executed by Anant 
Ram, Ram Subhay Ram and Harihar 
Ram for an ostensible consideration of 
Rs, 2750/- in favour of Ganesh Ram the 
father of defendants 1 and 2. The 


validity of the sale deed was challeng~ 


ed on the ground that there was no 
legal necessity for the sale or beneftt 
to the estate by its execution, One im- 
portant factor of the case is that this 
very sale deed was sought to be set 
aside by (1) Harihar Ram, (2) Nand Lal 
Ram, (3) Bhrigu Nath Prasad, (4) Bal- 
bhadra Prasad, (5) Surendra Prasad, (6) 
Shri Kishun Prasad, (7) Gauri Shanker 
Prasad and (8) Dhodha Prasad, by a suit 
498 of 1945 (19467) in the court of the 
Munsif, Ballia; vide plaint, Ext. A-5 
against Radha Kishun Ram and Dina 
Nath sons of Ganesh Ram and Smt 
Sundari, the first three defendants of 
that suit and Ram Subhag Ram, Anant 
Ram and Har Prasad who were defen- 
dants 4, 5 and 6 thereto. The dispute 
raised in that suit was referred to arbi- 
tration. The arbitrator gave an award 
against the plaintiffs in that suit. The 
plaintiffs objections thereto . were dis- 


missed by the court of Munsif, Ballia, . 


and the award was made a rule of -the 
court by order dated- the. 26th April, 
1947, vide Ext. A-4. An appeal from 
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that order, being Misc, Appeal, No, 80 
of 1947, failed. It was dismissed by the 
Civi] Judge, Ballia, vide judgment dated 
_ist November, 1947 (Ext, A-3). © 


' 6. According to the case set up by 
the plaintiffs in suit 15 of 1967, which 


has given rise to the second appeal 291 


of 1974, Ram Lagan Ram died leaving 
considerable property. The house in 
suit was purchased with ancestral] funds 
by Ram Subhag Ram, Anant Ram and 
Harihar Ram by a sale deed dated 12th 
January, 1931 and the plaintiffs along 
with the pro forma defendants had been 
in possession ever since, The immediate 
cause of action pleaded: was that on 
29th August, 1966 when the plaintiffs 
wanted to repair the northern wal] of 
the house, the defendants first set rais- 
ed objections and claimed title on the 


z basis of the impugned sale deed of 1943. 


It was alleged that the plaintiffs came to 
know of the impugned sale-deed for the 
first time that day. The suit was con- 
tested by the first two defendants only. 
They pleaded res judicata on the basis 
of the decision in suit 498 of 1946. The 
further plea raised by them was that 
the impugned sale-deed was validly ex- 
ecuted for good and adequate considera- 
tion and the contesting defendants’ 
father was put in possession of the house 
on the date of the sale and they have 
been in possession ever since, their 
names were duly mutated in the Muni- 
cipal Papers and they spent quite a 
lot of money (about Rs, 12,000/-) on the 
improvement of the house. Section 5I 
T. P. Act was pleaded in this context. 
The proviso to S. 34, Specific Relief Act, 
was pleaded as a bar to the suit and 
last but not the least, jimitation was 
also pleaded as a bar, apart from other 
technica] pleas. Numerous issues were 
framed by the trial] court. It igs not neces- 
sary to refer to them all; inasmuch as 
the only questions, which survive for 
consideration in this second appeal, 
centre round res judicata and limita- 
tion. A third question closely connect- 
ed with the question of limitation is the 
question of possession over the house in 
suit on which the answer to the question 
about the bar of the proviso to S. 34, 
Specific Relief Act, also depends, 


7. The facts and the points. in con- 
troversy in the second suit 99 of 1970 
were more or less similar to those in 
the earlier suit 15 of 1967. The first 
difference was that the date of know- 


` 
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on 27th May, 1967. The second 


All. 221 


ledge of the impugned sale deed was 
pleaded to be 29th January, 1968 in the 
second sult in place of 29th January, 
1966 pleaded in the earlier suit. The 
other difference lay in the fact that 
all the plaintiffs of suit of 99 of 1970 
were born after the date of the impugned 
alienation, and an additional issue raised 
in “that suit was whether they had a 
right to sue on account of their being 
after born sons, This issue is closely 
inter-linked with the issue whether the 
suits or either of them is barred by 
limitation. Before Į proceed further, it 
may be clarified that the earlier of the 
two suits, that is suit 15 of 1967 of the 
court of Civil Judge was originally pre- 
sented on 18th October, 1966 in the 
court of the Munsif, The plaint was 
thereafter returned by that court on 
26th May, 1967 for presentation to the 
proper court, where upon it was pre- 
sented to the court of the Civil Judge 
suit, 
being 99 of 1970, was filed three years 
later in the year 1970. 

8. The trial court held in both the 
suits that the impugned sale-deed was 
validly executed: for good and adequate 
consideration and was supported by 
legal necessity. It further held that the 
suits were barred by res judicata, 
S. 34 Specific Relief Act, and limitation. 
It also found that Ganesh Ram, the 
vendee, had spent Rs, 10,000/- on im- 
provement, but there was no question 
of allowing him the benefit of S. 51, 
T. P. Act because the suits were liable 
to be dismissed on the aforesaid findings. 

9. The lower appellate court also 
held the two suits to be barred by res 
judicata and finding that possession was 
delivered to the vendee on the (date) on 
which the sale deed was barred by 
held that the two suits were barred by 
limitation, as well as by S. 34 Specific 
Relief Act. The finding that the im- 
pugned sale was supported by legal 
necessity was alSo confirmed, 

10. Mr. G. P. Bhargava assisted by 
Mr. Sankatha Rai appeared for the ap- 
pellants in both the ‘connected second 
appeals before me. The first point rais- 
ed by them was that the burden of 
proof of existence of lega] necessity, or, 
at any rate, of proof that he had made 
due and proper inquiries into the’ exis- 
tence of the alleged necessity and had 
good grounds for believing that it exist- 
ed, always lay on the alienee, That 
burden had not been discharged. The 
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second point urged by him was that 
every coparcener is entitled to challenge 
any alienation of -cOparcenary property 
in his own right independently of his 
father, and the decree in suit 498 of 
1946 of the court of the Munsif could 
not have operated as res judicata, in- 
asmuch as the plaintiffs of the present 
suit had an independent right to sue. 
They did not claim under their respec- 
‘tive fathers. The genera] principles of 


res judicata had wrongly been invoked 


by both the courts below, inasmuch as 
the earlier decision was given by a civil 
court in a regular suit and the present 
dispute had also arisen before a civil 
court in a regular suit, to both of whom 
the Code of Civil Procedure was applic-, 
able in all its force, and the earlier de- 
cision could be said to be res judicata 
only on the basis of the provisions of 
8. 11, C. P. C. The genera] principles 
of res judicata did not apply in such a 
situation, and had wrongly been invoked 
by the two couri below, 


11. The hither attack on the decree 
under appeal was spearheaded by Mr. 
Sankatha Rai. He urged that the find- 
ing that the defendant-respondents 1 and 
2 had entered into possession on the 
date of the impugned sale, viz ist Sep- 
tember, 1943, and had continued to be 
in possession ever since, was wrong and 
vitiated, He strongly pressed for the 
acceptence of an application for an 
amendment. of the plaint in suit 15 of 
1967, by adding the plea that a proceed- 
ing, under S, 145, Cr. P. C. was initiated 
by a preliminary order dated 12th June, 
1964, that the property in suit was -at- 
tached on 15th June, 1964, and was 
thereafter released, by an order dated 
16th December, 1965 of the Sub-Divi- 
siona] Magistrate. in favour of Ram 
Mohan and Bharat Prasad (plaintiffs 2 
and: 4) on behalf of all the plaintiffs, who 
were found to have been in possession 
of the property in suit in that proceed- 
ings. By another application made 
simultaneously, certified. copies of the 
‘preliminary order dated 12th June, 1964, 
the proceedings of attachment taken on 
15th June, 1964 and the order of the 
Sub-Divisiona] Magistrate, dated 16th 
December, 1965, were sought to be filed. 


These applications were opposed by a 


counter affidavit. A judgment of the 
court of the Munsif, Ballia, acting as a 
court of smal] causes in small cause suit 
44 of 1976 between Ishwari Lal Gupta, 
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plaintif and Sudhishra Narain, defen-. 
dant, was filed along with the counter- 


affidavit to show that the property in 
suit was in the possession of the contest- 


ing defendants. This was followed by. 


a rejoinder affidavit along with which 
a copy of the judgment of the court of 
the Third Additional District Judge, 
Ballia in revision 33 of 1977 from the 
aforesaid judgment of the smal] cause 
court was filed. 


- 12, Mr. Sankatha Rai utenda that 
the genuineness of the doctments now 
filed by him was unimpeachable and 
they successfully established that the 


plaintiffs have been in possession of the © 


property in suit. That being so, the 
whole basis of the findings of the two 
courts below that the two suits were 
barred by limitation as also by §S. 34, 
Specific Relief Act, completely disap- 
peared, and tnore findings could not be 
systained. Mr, Sankatha Rai further 
contended that the proper. Article of the 
Limitation Act, which governed poth the 
Suits was Art, 91 of the old Limitation 


` Act, or 59 of the new Limitation Act, 
-and not Art, 126 of the old or 109 of 


the new Limitation : Act, 


13, Since the bar of limitation goes 


to the root of the matter I shall first 
eonsider the contentions raised by Mr. 
Sankatha Rai. For dealing with that, 
it is- first -necessary to dispose of the 
two applications filed by Mr. Sankatha 
Rai on behalf of the plaintiff-appellants 
in second appeal 291 of 1974 — (1) for 
the amendment of the plaint in suit 15 of 
1967 and (2) for admission of documen- 
tary evidence of the proceedings under 
S. 145, Cr. P., C. Two of the plaintiffs, 


namely, Ram Mohan son of Subhag Ram | 


and Bharat Prasad son of Dhonda Ram 


were second party to the dispute under 


S. 145, Cr. P. C. That dispute was in- 
itiated by the preliminary order ` dated 
12th June, 1964 and ended with the final 


order dated 16th December, 1965 of the | 


Sub Divisional. Magistrate releasing the 
property in favour of the second party. 
The boundaries of the property, which 
was the subject matter of the dispute 
under S. 145, Cr. P. C. as specified in 
the preliminary order, tally with the 
boundaries of the property in suit as 
specified in the plaint of sult 15 of 1967. 
But, although Ram Mohan son of Subhag 
Ram and Bharat Prasad son of Dhonda 
Ram were plaintiffs 2 and 4 in suit 15 
of 1967, which are originally filed on 


“sy 


` 
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18th October,. 1966 in the court of the 
Munsif, Ballia, the plaint- of that suit 


does not contain any mention of the 


said proceedings under S. 145, Cr. P. C. 


- Instead the immediate cause of action 


set up in the plaint is that the plaintiffs 
came to know of the impugned sale 
deed for the first time on 29th August, 
1966 when they attempted to recon- 
struct the northern wall.of the house in 
suit. The plaintifis have also not men- 
tioned the earlier suit 498 of 1946 and 
the result thereof in the plaint, The 


allegation of the plaintiffs that they-came. 
to know of the impugned sale deed for . 


the first time on 29th August, 1966 is 
not easy to believe. For the reasons 
given by the lower appellate court and 
the trial court in their judgment, I have 
no hesitation whatsoever in agreeing 
with the finding that possession over the 
property in suit was delivered to 
Ganesh Ram, the. purchaser, simultane- 
ously with the execution of the sale-deed 
on ist September, 1943 and that , he, 
and, after him the contesting defendants, 
had continued to be in possession of the 
property in suit. It cannot be said that 
the plaintiffs were unaware of the pro- 
ceedings under S. 145, Cr. P. C. when 
they filed the suit. The proceedings had 
ended in their favour. In the normal 
course of things a mention of the pro- 
ceedings under S. 145, Cr. P. C. should 
have found. its way in the plaint and 
the three documents sought to- be filed 
now should have been filed as the 
first thing in proof of the plaintiffs 
possession over the property in suit, 
Their suppression must have been deli~ 
berate. It has not been suggested in 
either of the two applications that the 
facts about the proceedings under 
S. 145, Cr. P. C, were ignorantly or 
accidentally omitted to be mentioned 
in the plaint and the documents in re- 
spect thereof were also ignorantly and 
bong fide omitted to be filed at the pro- 
per stage of the suit in the trial court. 
The deliberate suppression of this mate- 
rial must have been occasioned by some- 
thing that happened after the final order 
dated 16th December, 1965 in the pro- 
ceedings under S, 145, Cr. P. C. That 
something might very well have been 
the effective dispossession of the plain- 
tiffs on or about 29th August, 1966 which 
was the date of the immediate cause of 


action pleaded by the plaintiffs in suit 


15 of 1967, or may be the proceedings 
under S. 145, Cr. P. C., were ineffective, 
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and the real situation was that the pla- 
intiffg had never been in possession of 
the property in suit and could not get 
into effective possession in spite of the 
fina] order dated 16th December, 1965 
which was passed in their favour, It 
is, however, neither necessary nor pro- 
per for me to speculate about. the real 
State of affairs on this point. It is -suf- 
ficient to say that--both the applications 
are highly belated and do not appear 
to have been made bona fide. The ob- 
ject of the application for amandment 
of the plaint was only to somehow 
secure the admission of the three docu- 
ments filed along with the other ap- 
plication, inasmuch as the conditions 
prescribed by O. 41, R. 27, C. P. C. for 
admission of fresh evidence are not at 


al] satisfied in this case. If the applica- 


tion for amendment of the plaint is re- 
jected, there is no good reason what- 
soeyer for admission of the documents 
sought to be filed by the other applica- 
tion. For the aforesaid reasons, I did 
not think it ft to allow either of the 
two applications and proceeded to’ hear 
the appeal The two applications are 
accordingly rejected, 


14. Article 59 of the Schedule to the 
Limitation Act. 1983, is in the following 
terms, | 


‘69, To cancel Three When the facts en" 


or set aside an years titled the plain’ 
instrument or de. tiff to have the 
orae or for the instrument or de. 
rescission of a cree cancelled or 
contract, pot aside or the 
coniract rescind. 
ed first become 
known to him” 


15. Mr. Sankatha Rai sought to ap- 
ply this Article of the Limitation Act 
On the basis of the allegation that the 
plaintiffs came to know of the existence 
of the impugned sale deed in suit 15. 
of 1967 on 29th August, 1966 and in suit 
99 of 1970 on 29th January, 1968. The 
plea that the suits were governed by 
Article 59, Limitation Act, 1963, or the 
corresponding Article 91, Indian Limita- 
tion Act, 1908, on the basis of the alleged 
dates of knowledge of the existence of 
the impugned sale deed was not put 
forth in either of two courts below. 
The allegation that the plaintiffs first 
came to know of the existence of the 
impugned sale deed on the said dates 
is difficult to believe, 
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16. In suit 15 of 1967, the plaintiffs 
claimed the benefit of Ss, 6 and 7, Limi- 
tation Act, for getting over the bar of 
limitation, but the age of the youngest 
‘One of them, that is Sudarshan Prasad, 
was specified tg be twenty three years 
in the plaint when it was originally pre- 
sented in October, 1966. The other pla- 
intiffs were al] of them older than Sudar- 
shan Prasad. Suit 15 of 1967 was thus 
clearly, barred by limitation eyen if the 
plaintiffs’ contentions were to be accept- 
ed, for it was brought after the expiry 
of three years from the date on which 


the youngest one of the plaintiffs attain- . 


ed the majority. The trial court held 
that the starting point of limitation was 
_ the date of the impugned sale-deed, 

inasmuch as the plaintiffs have not been 
in possession of the house since that 
date, That showed that the Article of 
the Limitation Act applied by the trial 
court was Art, 109 of the limitation 
Act,. 1963 the corresponding Article 
under the Indian Limitation Act, 1908, 
being Art, 126. Article 109 of the 1963 
Act reads as under :— 


4109. By a Hindu Twelve When the alis. 


governed by a: Mitak. yoarg neo takes 
shara Jaw to got aside possession of 
his father's aliena- the pro. 
tion of ancestral pro- porty. 
pariy. 

17. Article 126 of 1908 Act was in 


identica] terms except for the difference 
that the expression “the Law of the 
Mitakshara” was used in placed of the 
expression “Mitakshara Law”. The 
concurrent finding of both the courts 
below is that possession of the property 
was taken by the alienee. that is the 
contesting defendants’ father Ganesh 
Ram, on the date of the impugned sale- 
deed that is lst September, 1943. Even 
if the youngest one of the plaintiffs had 
been born or, at any rate, conceived 
On ist September, 1943, that is the date 
of the sale itself, the last date by which 
the suit could have been brought under 
this Article of the Limitation Act, read 
with Ss. 6 and 7 thereof, would have 
been the 1st September, 1964. The suit 
was thus clearly barred by Imitation if 
the Article applicable was either Arti- 
cle 109 of the 1963 Act or Art. 126 of 
the 1908 Act. That seems to be. the 
reason why Mr. Sankatha Rai contended 
that Art. 109 was not applicable. The 
argument was that the plaintiffs were 
not the sons of either of the executunts 
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of the impugned sale-deed, That is not 
correct, inasmuch as in suit 15 of 1967, 
the plaintiff Ram Mohan is the son of 
Ram Subhag Ram, while the plaintiff 


Sheo Shanker Prasad is the son of Hari-- 
har Ram. The youngest of them Suder- 


shan Prasad, plaintiff 1, is g grandson of 
Anant Ram the third executant of the 
impugned sale-deed. Plaintiffs 3, 4 and 
5 are nephews of Harihar Ram. 

18. Mr. Sankatha Rai contended that 
a grandfather and an uncle (father’s 
brother) are not included within the ex- 
pression “father” as used in Art. 109. 
My attention was drawn to certain cases 
in this context, 

19. In Dhan Raj Rai v. Ram Naresh 
Rai (AIR 1924 All 912) the plaintiffs 
were the grandsong of the executnts of 
the sale-deeds in question, as also a 
grandnephew, being the grandsoh of a 
deceased brother of the two executants 
of the sale-deeds, Article 126 of the 
1908 Act was applied without any ques- 
tion whether the expression “father” as 
used therein included a granfather or 
a granduncle. 


20. In Ram Deo Kurmi v. Ram Rathi 
(AIR 1935 All 742) the plaintiff was the 
grandson of the executant of the sale- 
deed in question, Article 126 was again 
applied without any question as to whe- 
ther the expression “father” as used 
therein includes the grandfather, 


21. Jivaji Keshav v, Venkatesh Kri- 
shna (AIR 1940 Bom 136), a Division 
Bench of the Bombay High Court, on 
the other hand, went into the question 
whether the expression “father” includ- 
ed grandfather in Art, 126, Limitation 
Act, 1908, and holding that it did not, 
it applied Art. 144 of that Act to the 
suit, and held that .the cause of action 
for a suit of this character accrued on 
the date when the alienee’s possession 
became adverse to the person seeking 
to set aside the alienation, and that date 
was the date on which possession was 


delivered to the alienee under the im-- 


pugned sale-deed even if that person was 
born subsequently. 


22. In view of the facts of the two. 


cases decided by the Allahabad High 
Court in 1924 and 1935 and the general 
principles of Hindu Law on this point, 
I am included to the view that the ex- 
pression “father” as used in Art, 109, 
Limitation Act, 1963, or Art. 126 of the 
1908 Act could in an appropriate case 


include a grandfather and even a great. | 
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grandfather or d paternal uncle op grand 
uncle on the theory that a son includes 
a grandson and a great grandson, in the 
original Sanskrit texts of Hindy Jaw on 
- this point. However, it is not neces- 
Bary to go into the question in this case. 
The reason ig that if Article 128 
of the 1908 Act or Article 109. 
of the 1963 Act did not apply to @ 
grandson’s or a nephew's suit for setting 
aside an alienation of joint family pro- 
perty made by the plaintifi’s grandfather 
or uncle, the proper Article to be ap- 
plied to a suit of this kind was Art, 144 
of the 1908 Act or Art. 65 of the 1963 
Act as held by the Bombay High Court 
in Jivaji Keshav’s case (AIR 1940 Bom 
136) (supra), and not Art, 91 of the 
1908 Act or Art. 59 of the 1963 Act 
as contended by the learned counsel. 
Moreover, in view’ of the concurrent 
finding arrived at by the two courts be- 
low that. the alenee entered into pos- 
session of the property on the date of 
the impugned sale and has continued to 
be in possession ever since, it is im- 
possible to believe that the plaintiffs 
have had no knowledge of the impugn- 
ed sale-deed until 29th August, 1966 in 
suit 15 of 1967, and 29th January, 1968 
in suit No. 99 of 1970. The plaintiffs 
must be deemed to have had knowledge, 
on the date on which the sale deed was 
executed and possession delivered to the 
alienee, or even on the date when the 
Bale-deed was duly registered, for if the 
plaintiffs had made proper inquiries in- 
to the nature of the alienee’s possession, 
they would have come to know of the 
existence of the sale deed, or, but for 
their wilful aostention from an inquiry 
Or search which they ought to have 
made, or gross negligence on their part, 
they would have known it, This is par- 
ticularly so in the present case in view 
of the institution of the earlier suit 
498 of 1946 which had been instituted 
and decided in respect of the impugned 
Sale deed itself, It is impossible to 
believe that the plaintiffs did 
not have knowledge `` of that 
litigation, or, at any rate, did not ac- 
quire knowledge of all these facts and 
of the said litigation within q reasonable 
time, at the most three years, of their 
attaining the age of majority. 

23. Suit 15 of 1967 was thus barred 
by limitation, 


24. In suit 89 of 1970. none of the. 


plaintiffs were in existence on the date 
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of the impugned sale deed, They were 
born after that. In Rano Dip Singh v. 


Parmeshwar Pershad (AIR 1925 PC 33) 


the Privy Council laid it down that the 
cause of action of a suit to set aside a 
Sale-deed executed by a Hindu father 
without legal necessity arises on the 
date of the sale deed. No fresh cause 
of action arises in favour of a son not 
in existence on the date of the sale 
deed but born subsequently. And 
a person not in existence on the 
date on which the cause of action 
arises or on the date from which the 
period of limitation is to be reckoned 
cannot claim the benefit of S. 6. Limita- 
tion Act, The suit by an after born 
sons must, therefore, be filed within the 
limitation for a suit by the youngest of 
the sons in existence on the date of the 
execution of the  sale-deed, and/or 
taking of possession by the  alienee. 
This principle was applied by the Bom- 
bay High Court in Jivaji Keshav’s case 
(AIR 1940 Bom 136) (supra) to a suit 
by a grandson or by a coparcener other 
than the son of the executant of the 
impugned sale-deed, which in its opinion, 
was governed by Art, 144, Limitation 
Act, 1908. It was held that the posses- 
sion of the alienee becomes adverse 
against the whole coparcenary from the 
date on which he enters into possession 
under a sale-deed alleged to be invalid 
for want of legal necessity, and the co- 
parcenary includes not only the co- 
parceners in existence on the date of 
the sale-deed and the entry into pos- 
session of the aglienee. but also the sub- 
sequently born members of the co- 
parcenary, It was held by a Division 
of this Court in Sita Ram Singh v 
Cheddi Singh (AIR 1924 All 798 per 
Sulaiman J.).. That 

“When an alienation is made, which 
is not justified by necessity, a cause of 
action arises in favour of the other 
members to have it set aside and to re- 
cover possession from the alienee but 
there is only one cause of action in fav- 
our of the other members of the family. 
Successive causes of action cannot arise 
as new. members are born year after 
year. If the contentions of the appel- 
lant, were to be accepted, the result 
would be that in many cases such suits 
would never become barred hy time in- 
asmuch aS new members may he born. 
before the minority of an elder member 


_is over,” 
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25. These observations were made 
in a suit by .q son to which Art. 126, 
Limitation Act, 1908, was in disputably 
applicable. The Division Bench of the 


‘Bombay High Court held that Art, 126 


—~ 


did not apply to a «uit by a grandson 
to set aside an alienation made by his 
grandfather, but adopted and- applied 
the said ruling to the case of a grandson’s 
suit also which was, in its opinion, gov- 
erned by Art. 144. -I am of the view 
that the rule enunciated in Sita Ram’s 
case (ATR 1924 All 798) (supra) fully 
governs the present case, Indeed,~- it 
affords an easy illustration of the. fear 
expressed by the Bench,- The sons of 
the executants filed suit 498 of .1946 to 
have the sale set aside, They were un- 
successful. Some of their sons, and 
brothers too, who were alive on the 
date of the alienation, filed suit 15 of 
1967. While that suit was stil] pending, 
their sons and brothers too, who were 
not. born on the date of the alienation, 
filed the third suit 99 of 1970, to have 
the ever same alienation set gside on the 
same grounds, S 


26. Reliance was placed by Mr. San- 
katha Rai on. a decision of Vishswanatha 
Sastri, J. of the Andhra Pradesh High 
Court in Kotha Seshamma v. Pittala 
Venkayya (AIR 1957 AP 386). That 
case does not advance the appellants’ 
ease any further, : The learned Judge 
held in that. case following the decision 
of the Privy Counci] in Rano Dip Singh’s 
ease, (1925) ILR 47 All 165: (ATR 1925 
PC. 38) (supra) that an after-born son 
was not entitled to claim the benefit of 
S. 6, Limitation Act, and that he has 
an independent right to: sue’ on- the 
cause of action which arose when the 
alienee took possession under the 
father’s invalid alienation and hig suit 
must be brought within 12 years under 
Art, 126, Unaffected by any extended 
period of limitation available under 
S. 6 Limitation Act, . to a coparcener 
existing at the time of the alienation.” 

27. In the result it must be held, in 
agreement with the two courts below, 
that both the: suits giving rise to these 
two second appeals were barred by 
limitation, 

28. No other point survives for con- 
sideration, . 
ż¿9. The appeals fail and are dismis- 


sed with costs. 
i E Appeals dismissed, 
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Civil] Misc, Writ Petn, No, 150 of 1982, 
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(A) Constitution of India; Art. 213 — 
Legislative power of Governor under, 
to promulgate Ordinance — It is co-ex~- 
tensive with power of State Legislature 
to make’ laws. (Para - 11) 

(B) Constitution of India, Pre; Art, 226 
and Fart II — Validity of ordinary law 
~- Cannot be tested on touchstone of 
basic features of Constitution, 

The settled position of law is that the 
validity of an ordinary law cannot be 
tested with reference to the basic 
features of the Constitution, (Para 14) 

(C) U. P. Kshettra Samitig and Zilla 
Parishads Adhiniyam (33 of 1961), Sec- 


. tion 6 (2) (as amended by Ordinance 


No. 26 of 1981) — Provision for nomina- 
tion in place of cc-option — Does not 
destroy basic feature of Constitution, 
Section 6 (2) as amended cannot be 
said to have destroyed the basic features 
of the Constitution i.e, -democratic 
character of the Kshetra. Samitis. by pro- 
viding for nomination by State Govt, in 
place of co-option ` by, elected represen- 
tatives, `. (Para 18} 
The power of nomination has been 
conferred on the President for making 
nomination in the House of the People 
and the Rajya Sabha. Similar provisions 
of nomination in the Legislative Assem- 
bly and Legislative Counci] in the States 
can be found from Arts. 170 and 171. 
Under sub-cl. (e) of Clause (3) of Arti- 
cle 171, the extent of nomination’ is one 
sixth i e. more than 16 per cent of the 
tota] strength of the House, Further, 
before the oie was promulgated, 
there were varioug 
Adhiniyam which provided for ex of- 
ficlo membership of Kshettra Samiti 
and Zilla Parishad in the composition of 
the bodies, namely, Kshettra. Samitis 
and Zilla parishads, There were. provi- 
sions of co-opting members as well, 
Since these persons were either ex of- 
ficio members or co-opted, there was no 


question of their becoming the mem- 
bers of the bodies, . mentioned 
above, by process of direct election, 


There is not much of. difference betwee? 
CZ/CZ/A908/82/SNV ` 


provisions in the - 


f 


1982 


có-option and’ nomination so far as the 
electors are concerned, ‘In either event, 
the electors are kept away and-are not 
given any choice_in the Government, 
but one cannot lose sight of the fact 
that it ig the Cabinet consisting of the 
representatives of the 
makes the choice. The. cabinet is res- 
ponsible or answerable to the Legislative 
Assembly and the Legislative . Council. 
This being the fact, it cannot be. said 
that the right of making | nominations 
conferred on the State Government is 
not conferred on a body which is de- 
mocratically elected, Hence, the nomina~ 
tion of the members to be made under 
Sec, 6 (2) does not destroy the democra- 
tic character of the Zila Parishads and 
Kshetra. Samitis. (Paras 16 and 18) 
' (D) U. P. Kshettra Samitis and Zilla 
Parishads (Amendment) Ordinance (26 
of 1981), Sec. 2 — Sec, 2 is not open to 
challenge on ground that it is colour: 
able piece of legislation, 


The subject matter of- PE E Bes i 


ing within the legislative competence of 
the State, the ordinance is not open to 
challenge on the ground that it is col- 
ourable exercise of legislative power. 
Mala fides- and bona fides are irrelevant 
if it was within the legislative compet- 
ence of the Governor, Mala fides can- 
not be a ground for determining the 
competency, The validity of a statuté ‘or 
ordinance has to be tested only with 
regard to the legislative competence: and 


the limitation imposed by Part III of the ` 


Constitution and other constitutional 
provisions.. ATR 1953 SC 375 Foll. 

- (Paras 21 and 24) 
- (Æ) U. P. Kshettrg Samitis-and Zilla 
Parishads {Amendment) Ordinance (26 
of 1981), Sec, 2 (2) — Sec, 2 (2) not a 
legislation as regards constitution of 
State Legislature but squarely falls wn- 
der Entry 5 of List 2 — Cannot be said 
to conflict with Art, 171 (3) (a) or See- 


tion 27 (2)of Representation of the Peo- . 
ple Act, ( (i) Constitution of India, Arti- 


ele 171 (3) (a), Sch. 7, List, 2; Entry 5; 
(ii) Representation -of the People Act 
(1950), Section 27 (2)). | 

Section 2 (2) cannot be said to be ul- 
tra vires Art. 171 (3) (a) or Sec. 27 (2) 
of Representation of the People Act 
(1950) for having provided for nomina- 
tion in place of co-option as it 
is not a legislation with regard to con- 
stitution of State legislature but with 
regard to local bodies falling squarely 
within Entry 5 of List 2 of Sch 7 of the 
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Constitution in respect of which . the 
State Legislature has full competence. 
The amendment brought about by Sec- 
tion 2 (2) of Ordinance is an amend- 
ment made in the Adhiniyam of 1961, 
the amendment of which squarely falls 
under Entry No. 5 of List II. It is wrong 
to suggest that by making a provision 
of nomination by the State instead of 
co-option, any change in the electorate 
entitled to vote for election for the 
Legislative Counci] has been brought 
about, Art. 171 (3) (a) and Sec. 27 (2) 
concern only with the representation of 
the local bodies in the Legislative Coun- 
cil. None of the two provisions concern 
themselves about the constitution of the 
local bodies that ig Kishettrg Samitis and 
Zilla Parishads, It must be noted that 


‘it is not the intention of the Legislature 


that the electorates within the meaning of 
Art, 171, (3) (a) should be those who have 
been elected directly by the citizens of 
the country. Wherever the Parliament 
had such an intention, a specifie provi- 
gion to that effect was made, 


(Paras 33, 34) 
(F) U. P.. Co-operative Societies (Am- 
endment) Ordinance, 1981, Preamble 


— Ordinance is within legislative com- 
petence having been made under entry 
32 of List 2 Sch. 7 of the Constitution, 
and hence, not open to challenge, (Con- 


. stitution of India, Sch, 7 List 2, Entry 


32). . {Para 42) 
: (G) U. P. Kshettra Samitis and Zilla 
Parishads Adhiniyam (33 of 1961), Ss. 5, 
6 (2) (as amended by Ordinance of 1981) 
— Power to nominate by State Govt, — 
Can be exercised even when Kshettra 
samitig gre superseded, (Para 41) 
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ATR 1953 SC 375 
AJR 1952 SC 64 

Nikhil] Chandra, for ‘Petitioner, 
- ORDER :— This petition filed under 
Art, 226 of the Constitution challenges 
the validity of Sec, 2 of U. P. Kshettra 
samitis and Zilla Parishads (Amend- 
ment) Ordinance, 1981, (U. P. Ordinance 
26 of 1981), (hereinafter referred to as 
Ordinance 26 of 1981). This Ordinance 
was promulgated by the Governor on 
14th Dec, 1981, on being satisfied that 
the circumstances existed which ren- 
dered it necessary for him to take im- 
mediate action, 

2. The main challenge before us in 
this petition was that of (validity of?) 
Sec. 2 of the Ordinance, which amended 
Sec, 6 of U. P. Kshettra Samitis and 
Zilla Parishads Adhiniyam 1961, (herein- 
after (referred) to as the Adhiniyam) 
Section 2 of the Ordinance is reproduced 
below. 

"2, In Sec. 6 of the Uttar Pradesh 
Kshettrg Samitig and Zilla Parishads 
Adhiniyam, 1961 hereinafter referred to 
as the principal Act. 

(a) in sub-sec, (1), after clause (v) the 
following clause shal] be inserted, 
namely 

(vd Such persons as are nominated 
(sic) with the provisions of sub-sec, (2).” 

(b) for sub-sec, (2), the following sub- 
section shal] be substituted, namely. 

"(2 The State Government shal] in 
the manner prescribed, nominate the 
following as members of the Kshettra 
Samiti, namely 

(i) persons not exceeding seven in 
number who are interested in planning 
and rural development or engaged in 

social, cultural, literary or professional 
activities = 

(ii) women not exceeding three in 
number 

(iii) persons belonging to Scheduled 
Castes and Scheduled Tribes not exceed- 
ing five in number, — 

Provided—. 

Firstly, that no person whose name is- 
not registered as an elector in the As- 
sembly rolls from the area of the Khand 
Or who is disqualified under Sec. 13 shall 
be chosen as member under cl. (iii) of 
sub-see, (1) or nominated as member 
under sub-sec, (2) Secondly, that dur- 
ing the period of vacancy in the office 
of Pradhan, Chairman of Town Area 
Committee, or President of Notified Area 
Committee, the person (if any), holding 
the Office of U.P. Pradhan, Vice-Chair- 
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man or Vice-president, as the case may 
be, shal] be entitled with a right to vote 
to attend the meetings of the Kshettra 
Samiti or committees thereof in place 
of the Pradhan, Chairman or President,” 

3. The relevant provisions of Sec. 6 
of-the Adhiniyam, which have been 
amended, are being reproduced below. 

“6. Composition of Kshettrg Samiti-(1) 
A Kshettra Samiti shal] have ‘as its 
members. 
- (i) all Pradhans of _ constituent Gaon 
Sabhas 

(ii) Chairman of the Committee for a 
town area and President of the com- 
mittee for a notified area, contiguous to 
the Khand and -declared as such by 
order in writing by the District Magis- 
trate of the district in which the Khand 
lies, 


(iii) So many representatives, being 
neither less than two nor more than 
five, as the State Government may by 
notification in the Gazette fix of ` such 
co-operative societies or groups thereof 
as have their registered offices within 
the Khand and fulfil: the requirements 
which the State Government may by 
order specify to be chosen in the mian- 
ner prescribed, . 

(iv) all members of the House of tha 
people > and the State Legislative 
Assembly whose constituencies include 
any part of the Khand and every such 
member, if any whose constituency 
includes no rural area but whose place 
of residence is in the district in which 
the Khand is situated and who on be« 
ing required by the State Government 
in the prescribed manner to choose any 
Khand in the district has chosen the 
Khand and 

(v) all members) of the Counci) of 
State and the State Legislative Council 
who have thejr residence in the Khand 


.and every such member whose place 


of residence ig in the district in which 
the Khand is situated but not in the 
rural area and who on being required 
by the State Government in the pres- 
cribed manner to choose any Khand of 
the district has chosen the Khand, 

(2) Subject to the provisions of sub- 
section (2) of Section 10, the members 
mentioned in clauses (i), (iD, (iv) and 
(vj of sub-section (1) shall, subject to 
the conditions and in the manner pres- 
cribed co-opt the following as members 
of the Kshettrag Samiti, namely, 

(i) person not exceeding two 
number who may appear to the 
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opting members to be interested in 
planning and development, 

(ii) ig the number of women amongst 
the members mentioned in sub-section 
(1) is less than five so many women ` as 
wil] make their number five in al] and. 

(iii) if amongst the members men- 
tioned in sub-section (1) the number of 
members belonging to Scheduled 
Castes, if any, is less than eight so 
many persons, belonging to Scheduled 
Castes as will make their number 
eight in all” 

4. We will make ` reference of the 
submissions made in suprort of the peti- 
tion later, However, the only thing 
which is required to be mentioned for 
understanding the controversy arising 
out of the amendment ig that in res- 
pect of co-option by the members 
elected, as provided initially in S. 6, 
the provision now made is that of 
nomination by the State Government, 
The argument raised was that this 
amendment from co-option to nomina- 
tion has brought about a drastic change 
in the constitution of the Kshettra 
Samitis, 

5. Before we take up the main points 
urged, we may dispose of some of the 
side issues which will have bearing on 
the main points as well, 

6. The first thing in this connection 
was about the competence of the Gover- 
nor to issue the Ordinance, The sub- 
mission of the petitioners learned 
counsel was that there was No material 
before the Governor fo satisfy him for 
the exercise of his power to issue the 
Ordinance, and that it had been done to 
subvert the provisions of the Constitu- 
tion, The ordinance-making power has 
been conferred on the Governor by 


Art, 213 of the Constitution, The Gov-. 


ernor’s power to promulgate ordinances 
under Art.. 213 is sublect to two condi- 
tions, namely, 

(1) that the State Legislature must not 
be in session when the ‘Ordinance is 
issued, and l 

(2) the Governor must be satisfied as 
to the existence of circumstances which 
rendered it necessary for him to take 
immediate action, 

7. There is no dispute that aheg ‘the 
Ordinance was promulgated, the State 
Legislature was not in Session. How- 
ever, the contention raised was that no 
circumstances existed which. rendered 
it necessary for the Governor to. take 
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action, and that there was no material 
before him which could necessitate for 
issuance of the Ordinance, The submis- 
sion made is devoid of substance, The 
question of immediate action and of pro- 
mulgating the Ordinance is a matter of 
subjective satisfaction of the Governor. 
It has been held times out of number 
that the subjective satisfaction of the 
Governor is not justiciable, 

8. In 8. K. G. Sugar Limited, y, State 
of Bihar (AIR 1974 SC 1533), Bihar 
Ordinance No, 3 was, inter alia, chal- 
lenged on the ground that it was beyond 
the competence of the Governor under 
Art, 213, for, there was. no urgency for 
the promulgation of the Ordinance. 
While dealing with this question, the 
Supreme Court observed (at pp. 1536 & 
1537) :— 

“It is however, well settled that the 
necessity of immediate action and of 
promulgating an ordinance is a matter 
purely. for the subjective satisfaction of 
the Governor, He is the sole Judge as 
to the existence of circumstance neces- 
sitating the promulgating of an ordi- 
ance, Hig satisfaction is not a justiciable 
matter. It cannot be questioned on 
ground of error of judgment or other- 
wise in Court,” 

9. To the same effect was the view 
taken in Bijayananda y. President of 
Indig (AIR 1974 Orissa 52). It was ob- 


- served (at p. 66):— 


edges The President’s satisfaction 
and the basis thereof are subjective and 
are not subject to objective test, to a 
judicial review. The Court will find out 


- no standard for resolving it except in 


respect of the subject matter.,........ u 


10. There are ample authorities af 
this Court for the proposition that neces- 
sity of immediate action and of pro- 
mulgating an ordinance is a matter pure- 
ly of subjective satisfaction of the Go- 
“vernor and it is not open to the High 
Court to question the issuance of the 
ordinance on the ground that there was 
no cricumstance in existence necessita- 
ting the promulgation of ordinance, Re- 
cently, the Supreme Court was called to 


_ consider this question in R. K. Garg v. 


Union of India (AIR 1981 SC 2138). In 
that case, the promulgation of ordinance 
by the: President relating to Special 
Bearer Bonds was questioned. The Sup- 
reme Court held that the power confer- 
red on the President was to meet emer- 
gent situation, The question thut there 


i 
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was no occasion to exercise the emer- 


gent power was beyond judicial review. 


11. The main question, however, in 
this petition is about the extent of the 
legislative power of the Governor under 


` Art. 213 of the Constitution to promul- 


gate an ordinance, We wil] deal with 
the point more elaborately with refer- 
énce to the arguments raised before us. 
It may only be observed here that the 
legislative power of the Governor under 
Art, 213 to promulgate an ordinance is 
co-extensive with the power of the 
State Legislature to` make laws, The 
Supreme Court has said in R. K. Garg 
v. Union of India (AIR 1981 8C 2138 
at p. 2145) (supra) that, 

- Phe President is invested with this 
legislative power only in order to en- 
able the executive to tide over an emer 
gent situation which may arise whilst 
the Houses or Parliament are not in 


session.” l 
12. The next submission made by 
the _ petitioners learned . counsel. was 


that as the amendment of Sec, 6 made 
by Ordinance 26 of 1981 destroys the 
democratic character of the Kshettra 
Samitis by making a provision of nomi- 
nation, the amendment made is against 


the basic features of the Constitution and 


is ultra vires, In that connection, the 
Submission made . also was that Sec. 6 
destroys the requirement of a Kshettra 


Samiti to be a public body by confer- 


ring the power on the State Govern- 
ment to make nominations and taking 
away the power of co-Option. conferred 
on the duly elected members themselves. 


The submission made is not correct, The. 


Constn, does not describe as to what de- 


mocracy is. In Smt, Indira Nehru Gandhi 


v. Raji Narain (AIR 1975 SC 2999), after 
observing that the ratio of the majority 
in Kesawananda Bharti’s case (ATR 1973 
SC 1461) (sic) were merely illustrative, 
are not intended to be exhaustive, Chan- 


Grachud J, mentioned four features as” 


basic part of the Constitution. One of 
them was that - India is a Sovereign 
Democratic Republic.. The question as 
to what democracy means was consi- 
dered by Ray, C. J. in that case, It was 
said by 

“I do not think that an ordinary law 
can be declared invalid for the reason 
that it goes against the vague con- 
democracy justice, political 
economic and social liberty of thought, 
belief and cai oF. equality of 
status and opportuni 


t . 
t 
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13. The learned Chief Justice in this 
case further found that although de- 
mocracy has precise litera] meaning but 
that does not help in understanding as 
to what an actual democracy is. 

Dealing with this question, the learn- 
ed Chief Justice further said, 

“One carmot test the validity of an 
ordinary law with reference to the es- 
sential elements of an ideal democracy. 
It can be tested only with reference to 
the principles of democracy actually m- 
corporated in the Constitution.” 


"44, Without ‘going further into this]: 


question, it may be noted here that 
the settled position of law is that the 
validity of an ordinary law cannot be 
tested with reference to the basie fea- 
tures of the Constitution. An Act is 
either ulira vires the Constitution or is 
beyond the legislative powers of the 
State Legislature, the same would be 
liable to be struck down on that basis. 
It was with reference to the amend- 
ments made in the Constitution that the 
Supreme Court considered. the impor- 
tance of basic features and laid down 
that an amendment of the Constitution 
cannot run contrary to the basic feature 
For the proposition that the principles 
of basic features do not apply for test- 
ing the validity of an Act, reference 
may be made to the decision of the 
Supreme Court in Bhim Singh Ji v. 
Union of India (ATR 1981 SC 234). In 
paragraph 21 of his judgment Krishna 


Iyer, J. observed: that the question of] -. 


basie ‘structure being breached cannot 
arise when we examine the vires of an 
ordinary legislation as distinguished 
from a constitutional amendment. To the 
same effect is the view taken by 
Mathew, J. in Smt, Indira Nehry Gandhi 
v. Raj Narain (AIR 
(supra). He said in paragraph 329: 
“Being cases of legislative valuation 
of removal of disqualifications by legis- 
lature, they are not liable to be tested 
on the basis of the theory of basic struc- 
ture, which, I think, is applicable only 
to constitutional amendments.” 


15. We also find that the Constitu- 


tion itself does not debar the making of 
nomination in the democratic institutions, 
which are constituted under it to. run 
the Central and the State Governments. 
Rather a survey leads one to hold that 
nomination forms integra] part of cons- 
titution of high representative bodies. 


We may make a reference of only some 
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of the provisions of the Constitution to 
illustrate the points, Art, 80, which deals 
with the composition of Counci] of 
States, lays down that it shall consist of 
inter al'a, twelve members nominated 
by the President m accordance with the 
provisions of Clause (3), Clause (3) pro- 
vides that the members to be nominated 
by the President under sub-cl. (a) of 
cl (1) shal} consist of persons having 
special knowledge or politica] experi- 
ence in respect of literature, -science, 
art and social service, Art, 81, which 


relates to the composition of the House 


of the People is prefaced by -the clause, 
“Subject to the provisions of Art. 331.” 


16. Article 331 of the Constitution 
provides for the representation of per- 
sons belonging to the Anglo-Indian com- 
munity in the House of the People by 
the President, This would show that the 
power of nomination has been conferred 
on the President for making nomination 
in the House of the People and the 
Rajya Sabha, Similar provision of nomi- 
nation in the Legislative Assembly and 
Legislative Counci] in the States can be 
found from Articles 170 and 171. 
Under sub-clause (e) of Clause (3) of 
Art, 171, the extent of nomination is one 
sixth i e, more than 16 per cent of the 
total strength of the House, 


17. Under Art. 371 (2) the Governor 
of Nagaland is empowered to continue 
the origina] Council] in the manner he 
likes and it is he who carries on the ad- 
ministration of the Council, 


18. Taking these features imto coun 
it does not appear to us’to be correct 
that making of a provision for nomina- 
tion by the State Government in place 
of co-option can be said to have destro- 
yed the basic structure of the Constitu- 
tion or of the Adhiniyam, In fact, be- 
fore the Ordinance was promulgated, 
there were various provisions m the 
Adhiniyam which provided for ex_ officio 
membership of Kshettra Samiti and Zila 
Parishad in the composition of the 
bodies, namely, Kshettra Samitis and 
Zila Parishads, There were provisions 
of co-opting members as well, Since 
these persons were either ex officio 
members or co-opted, there was no 
question of their becoming the members 
of the bodies, mentioned rS by pro- 
cess of direct -election, 


19. Under S; 6: (1) D. (iy {ivy and 
(v), all Pradhans, Presidents of the 
Town Area Committee, .five representa- 
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fives of the co-operative societies, all 
members of the House. of the People 
and State Legislative Assemblies, whose 
constituency includes any part of the 
Khand, and all members of the Council 
of the State and the State Legislative 
Council were likewise entitled to þe- 
come the members of the Kshetra Sami- 
tis. Section 18 of the Adhiniyam, 
which deals with composition of Zila 
Parishad, also provides for automatic in- 
clusion of various categories of office 
bearers mentioned therein, Under 
Clause (v) of Section 18 (1) of the Adhi- 
niyam, the State Government has the 
power to nominate three members en- 
gaged in social, cultural, literary or pro- 
fessional activities. It is, therefore, not 
correct to say that the provision of no- 
mination is altogether a new one sub-- 
stantially altering the character of the 
Zila Parishads and Kshettra Samitis 
Of course, there is a difference between 
the provision of co-option to be found 
earlier to the amending Ordinance and 
the nomination which has been now pro- 
vided for by Section 2, Co-option is a 
concurrent choice by the members of 
the Co-operation of a person to fill up a 
vacancy, This also as already stated 
above, is not a case of direct election as 
the choice of the voters or the electors 
about the person to be co-opted in the 
Kshettra Samiti or one Fenened is not 
taken,- 


20. The provision of sonanetion now 
made confers power on the State Gov- 
ernment to make the nomination in ac- 
cordance with Sub-sec, (2) of S. 2. 
There is not much of difference between 
co-option and nomination so far as the 
electorg are concerned, Jn either event, 
the electors are kept away and are not 
given any choice in the Government, 
but one cannot jose sight of the fact 
that it is the Cabinet consisting of the 
representatives -of the people: which 
makes the choice. The cabinet is respon- 
sible or answerable to the Legislative 
Assembly and the Legislative Council 
Thig being the fact, it cannot be said 
that the right of making nominations . 
conferred on the State Government is 
not conferred on a body which is demo- 
cratically elected. Hence, the nomina- 
tion of the members to be made under 
S. 2 (2) does not destroy the democratic 
character of the Zila Parishads and 
Kshettrg Samitis, 2 = 
2h The next submission of 
learned counsel. for the petitioner 


the 
was 
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that the action of promulgation of the 
Ordinance ig malicious and has been 
dene with a view to usurp the larger 
number of seats in the Legialative 
Council, The submission made about 
mala fides or the action being malicious 
has to be considered in the light whe- 
ther promulgation of the Ordinance was 
the ‘colourable exercise of power. 
Mala fides and bona fides are irrelevant 
if it was within the legislative com- 
petence of the Governor, Mala fides 
cannot be a ground for determining the 
competency, In K. C. G. Narayandeo v. 
State of Orissa (AIR 1953 SC 375), the 
doctrine of colourable legislation has 
been considered, The Supreme Court 
held (at p. 379): 


“It may be made clear at the outset 
that the doctrine of colourable legisla- 
tion does not involve any question of 
bona fides or mala fides on the part of 
the legislature, The whole doctrine re- 
Solves itself into the question of com- 
petency of a particular legislature to 
enact particular law. If the legislature 


is competent to pass a particular law, . 


motives which impelled it to act are 


really irrelevant,” 


22. Art, 245 of the Constitution dis- 
tributes the legislative powers between 
the Union and the States, List II or the 
State List comprises 61 items or entries 
over which the State Legislature has the 
exclusive power of legislation. While 
considering the question of legislative 
competence, one has to have regard to 
these entries and find out whether the 
legislation made falls within this list. 
In R. S. Joshi v. Ajit Mills (AIR 1977 
SC 2279), Krishna Iyer, J. observed (at 
p. 2286). 

‘In the jurisprudence of power colour- 
able exercise of-or fraud on legislative 
power or more frightfully, fraud on the 
Constitution, are expressions which 
merely mean that the legislature is in- 
competent to enact a particular law, al- 
though the label of competency is stuck 
on it and then it is colourable legisla- 


23. A Full Bench of the Kerala High 
Court in N. Sriniswasan y, State of 
Kerala (AIR 1968 Ker 158) was called 
upon to consider the question of mala 
fides with reference to Art. 213, It was 


held that consideration of charge of mala | 


fides even in true sense, much less in 
specia] sense, does not lie in courts 
against. the exercise of legislative power, 
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and that the Governor while making the 
law under Art, 213 (1) is as much a 
legislative body as the legislature itself. 

24. The law, stated above, is settled 
and is not required to be further dealt 
with. Therefore, the validity of a 
Statute or ordinance has to be tested 
only with regard to the legislative com- 


Th 


petence ‘and the limitation imposed byt 
Part III of the Constitution and other| 


constitutional provisions, 

25. Attacking the competence of the 
Governor to promulgate the impugned 
Ordinance containing S. 2, learned coun- 
se] for the petitioner made two submis- 
sions, The first was that the amend- 
ment made conflicts with Article 171 (3) 
of the Constitution, The second sub- 
mission was that the Ordinance is ultra 
vires S, 27 read with Sch. IV of the 
Representation of the People Act, 1950. 
We do not find any substance in this 
argument of the legislative competence, 
Sri S. S. Bhatnagar, jearned counse] ap- 
pearing for the respondents justified the 
legislation under ‘items 5 and 32 of 
List IT of the Constitution. Entry 5 is 
as under. 

“Local Government, that is.to say, the 
constitution and powers of municipal 
corporations, improvement trusts, dis- 
trict boards, mining settlement authori- 
ties and local authorities for the purpose 
Of local self government or village ad- 
ministration.” 

26. The contention raised on behalf 
of the respondents: was that Ordinance 
26 of 1981 did not have anything to de 
with Art. 171 of the 
does not even remotely touch or attack 
the said Article. Entry 5, according to 
the learned counsel, was very wide in 
terms and the State Legislature had the 
power to make the provisions relating to 
“the constitution and powers of the local 
authorities.” 


27. The amended provision, if seen 
from a proper angle. would be found to 
be covered by these expressions, The 
Ordinance has simply brought about a 
change in the composition of the Kshet- 


fra Samiti. We are in agreement with. 


the argument of the respondents’. 
learned counsel]. Entry 5 is very wide 
in terms. Under that Entry it is permis- 
sible for the State Legislature to make 
provisions for nomination in the bodies 
Le, Kshettra Samitis and’ Zila Parishads. 
When the State Legislature has this 
power to consititute loca] bodies, it can 
make such provisions. as. it thinks . fit 


Constitution, It ` 
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and proper in that regard. It was for 
the State Legislature to- chodse the man- 
ner or. method in accordance with 
which the Kshettra Samiti ~ was to be 


=“ constituted, Neither it is - proper nor 
desirable for this Court to indulge in 


criticism of any act done in a sphere 
which is wholly foreign to its wisdom. 


Each body of the Government is in- 


dependent of the other within its sphere. 
Each is acquainted with the special know-~ 
ledge of complicated questions which is 
denied to the other, The Court has no 
power to go into the question of wisdom 
and to hold it to be invalid because it 
does not tally with its own. In N., C. D. 
Corporation v, Manmohan (AIR 1970 
SC 1223), It has been held that if a 
statute is within the legislative com- 
petence, its wisdom, propriety, reasona- 
bleness or expediency of passing it is 


© wholly foreign to judicial review. The 


judiciary can only arrest the execution 


of a statute when it conflicts with the, 


Constitution, It cannot remain institu- 
tion of opinions upon points of rights, 
reason, expediency etc, l 

28. In Bajal Basappa v. Keshava 
(AIR 1968 Mysore 198), the ques- 
tion was whether the State Legislature 
could disqualify the lepers from parti- 
cipating at the election of the Municipal 
Council The Court struck down the 
provision on the ground of the same be- 
ing conirary to the Constitution. It, 
however, upheld the right of the State 
Legislature to prescribe the qualifications 
and disqualifications for being a voter 
at an election of a local institution. 

29. The validity of this provision had 


E been challenged before a’ Division Bench 


t 


” Schedule to the Constitution. - 


of this Court in Writ Petition No, 116 
of 1982 Ram Asra Verma v. State of 
U. P. (decided on 15-1-1982). The Divi- 
gion Bench rejected the contention find- 
ing that the impugned provision was in 
respect of local bodies. covered by 
Entry 5 of List H of: the Seventh 


30. Article 171 (3) of the Constitu- 
tion lays down the composition of. the 
Legislative Council, Sub-clause (a) of 
Art, 171 (3) reads as under. 

(3) of the total: number of members- 
of the Legislative Council of a State. 

(a) as nearly aS may be,. one third 
shal] be elected by electorates consisting 
of members of municipalities, _ district 
boards and. such other local authorities 
in the State. as Parliament may by law 
specify,” - i : ‘ 2 0 aes 


ayer 


ta 


_ 
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31. Pursuant to Art. 171 (3) (a), the 
Parliament enacted Representation of 
the. People Act, 1950. The relevant pro- 
vision of that Act is S. 27 (2). It špe- 
cifies the loca] bodies which would con- 
stitute the electorates in this behalf 
In the Fourth Schedule made under 
S. 27 (2) for Uttar Pradesh, details of 
the local bodies have been given, This 
Schedule has been amended from time 
to time. By Act No. 20 of 1960, in 
place of “district boards’ the words 
“Zila Parishads including Antrim Zila 
Parishads”, were substituted. Similarly, 
by Act No. I of 1963 Kshettra Samitis 
were substituted and Entries 11 and 12, 
as they stood at the time of the enact- 
ment, were deleted. Section 27 (2) only 
speaks of the local bodies and not about 
their character, as nominated or elected. 


$2. Learned counsel for the Peti- 
tioner referred to Art, 328 and Entry 37 
of List II of the Constitution and sub- 
mitted on the basis of these provisions 
that the power to make law in respect 
of the Legislature of the State has been 
conferred on the Parliament and, there- 
fore; S. 2 of the Ordinance 26 of 1981 
being not a provision having been made 
by the President, is ultra vires. A look 
at these provisions would indicate that 
under Art, 328, the State Legislature can 
make g provision on the subject covered 
by this Article which does not conflict 
with any enactment made by Parlia- 
ment, Similar is the interpretation of 
, Entry 37 of List II. That entry confers 
power on the State Legislature to make 
laws in respect of election to the legisla- 
ture of the State subject to the provi- 
sions of any law made by Parliament. 
In Art. 328 as well as entry 37. the re- 
levant words to be noted are “Subject 
to.” The use of the words “subject to” 
has reference to effectuating the inten- 
tion of the law and the correct meaning 
is “conditional upon’, It is, therefore, 
clear that even a State Legislature can 
make. a law regarding election to the 
legislature of the House, but the same 
should not be in-conflict with the provi- 
sions of law already made by Parlia- 
ment, - - ; : 


33. However, the thing to be con- 
sidered here is as to whether S. 2 of 
Ordinance 26 of 1981 is an anactment. in 
respect of election to the legislature. If 
that is not so. the argument of the 
learned counse] for the petitioner would 
not apply to the present case. To us, 


` 
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it appears that the Ordinance 26 of 1981 
does not legislate on the subject of elec- 
tion to the legislature of the State. 
it is an amendment made in the’ Adhini- 
yam of 1961, the amendment of which 
squarely falls under. Entry No. 5 of List 
II. Jt is also wrong to suggest that by 
making a provision of nomination by 
the State instead of co-option, any 
change in the electorate entitled to vote 
for election for the Legislative Council 
has been brought about. Art, 171 (3) (a) 
and S. 27 (2) concern only with the re- 
presentation of the loca] bodies in the 


Legislative Council. None of the two: 


provisions concern themselves about the 
constitution of these bodies. Therefore, 
the submission of the learned counsel 
that by providing for nomination instead 
Jof co-option Article 171 (3) (a) or Sec- 
tion 27 (2) were hit, is unfounded, It is 
within the competence of the State 
Legislature to make any law with re- 
gard to the matters falling in Entry 5 of 
List TI, and that is what has been done 
in the present case, | 


34, In Bajal Basappa v. Keshava 
(AIR 1968 Mys 198) (supra) the Mysore 
High :.Court accepted that the State 
Legislature had the power to change 
qualifications of the electorate for the 
purposes of electing. the members of the 
Municipal council. The ratio of the case 
would support the respondents’ learned 
counse] in hig submission that making of 
any changes.. in the manner or 
method of - constituting a local 
body would . not contravene either 
Art. 171 (8) (a) of the Constitu- 
tion or S. 27 (2) of the Representation 
of the People Act. At this place, it may 
be noted that it is not the intention of 
the legislature that the electorates with- 
in the meaning of Art, 171 (3) (a) should 
be those who have been elected directly 
by the citizens of this country. Wher- 
ever the Parliament had such an_inten- 
tion, a specific provision to that effect 
was made. For that purpose, a` re- 
ference may be made to Article 80 (a) 
of the Constitution. . We have already 
found above ‘that the making of provi- 
sion of nomination instead of co-option 
in the Adhiniyam was within the com- 
. petence of the State Legislature If that 
was so, it logically follows that electo- 
rates who would be entitled to partici- 
pate in electing their members in the 
Legislative Counci] would be covered by 
Article 171 (8) (a) of the Constitution. 
What it requires is only the representa- 


Æ 
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tion of the local bodies by the Members 
constituting it and not as to how does 
a person become qa member of the same, 

35. In. Sarju Prasad vy, State (ATR 


A. LR. 


1970 All 571) a Division Bench of this -y~ 


Court .was faced with a Similar contro-/ 


versy.. It negatived the contention of 
the petitioner and found that Item 5 of 
List IY of the Seventh schedule enables 
the State Legislature to legislate m 


respect of local government including 


loca] self government, that is to . gay, 
the constitution and power of municipal 
corporation, improvement trusts, district 
boards. and other local authorities, 
The relevant observations of the Divi- 
Sion Bench are being quoted below (at 


‘P. 578). 


“The same is the ease with the Cons 
stitution. We know for definite that 
various local bodies in this State at one 
time consisted of ‘electeg as well as no- 
minated members, The Municipalities 
Act of this State still empowers the 
Government to. constitute a Board of 
elected and nominated members. Im- 
provement Trusts in this State consists 
of a majority of nominated members, 
although the expression ‘Improvement 
Trust” is mentioned in Item 5of List IZ, 
Various Acts dealing with the local 
bodies in this State have always incjud~ 
ed a provision for suspending and re 
moving members and Presidents gnd for 
dissolving and superseding. the’ local 
bodies as well aS for appointment of a 
person to carry on the administration of 
the dissolved or superseded local bodies 
for the time being.”  . . 

36. The above observations of the 
Division Bench have approved the provi- 
sions for nomination of members of the 
local bodies. We have noted above that 
the Constitution itself contemplates 
government function bemg performed 
with the. help of mominated persons, 
vide Articles 331,.333 and 337 (d) ‘and 
Clause (2) of the Sixth Schedule. Henca 
it cannot be said that the amended pro- 
vision runs counter to the spirit of the 

37. In Puran Lal v. President of 
Indig (ATR 1961 SC 1519) the petition 


filed before the Supreme Court challeng- ` 


ed the constitutionality of a provision im 
the Constitution (Application to Jammu 
and Kashmir} Order 1954, made by the 
President under Art, 370 (1) of the Con- 
stitution, In pursuance of this Act, the 
President nominated six members to the 
House of the People, The petitioners 
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challenge was that as he had a right to 
stand as a candidate for one of the seats 
of the House, the power of nomination 


conferred upon the «President. was ine - 
~ valid. Supreme Court repelled the argu- 


ment holding (at pp. 1520 & 1520). 


‘Now the only way the legislature can. 


make a recommendation for this pur- 
pose is by. voting. Therefore, in effect, 
the provision made by the President is 
that the six seats to the House of the 
People from the State of Jammu ‘and 
Kashmir will be filled by. indirect elec- 
tion and not direct election. The. ele- 
ment of election still remains in the 
matter of filling -these seats, though it 
has been made indirect. In these cir- 
cumstances, it may not be possible to 
say that there has been a radical] altera- 
tion in Article 81 by the modification 
effected by the Order.” 

- This judgment also supports the case 
of the respondents. . 

38. Submission was also made by “the 
petitioners’ counse] that Ordinance 26 of 
1981 takes away.the right of the mem- 
bers elected to make co-option as provid- 
ed for earlier. According to the learned 
counse] taking away of the power of ‘co- 
- option has resulted in depriving - the 
members of a valuable right, 
mission made - has no ‘substance, The 
right to-contest in election is not a vest- 
ed right. In Ismail v. Rajasthan State 
(AIR 1958. Raj 96) 
Division Bench as under (at p. 99). 


- A right to stand for election. for. 


membership of a certain body is not a 
fundamental right of every citizen of 
India. He gets that right only if it is 


provided in a certain statute and he is. 


eligible to stand for election ee 
to that statu og. 
. 39. In N. P. Ponnhuswamńy v. . The 
Returning Officer (AIR 1952 SC 64) it 
was said, amongst others that the right 
to vote or stand as a candidate for elec- 
tion is not a-civil right but is a creature 
of statute or special law and must be 
subject to the limitations imposed by it. 
40. We are in respectful agreement 
with the view taken by- the Rajasthan 
High Court and are bound by the deci- 
_sion of the Supreme Court.. We _ find 
in agreement with: these decisions. that 
the right of representation to person is 
merely a creature of the statute and is 


not a fundamental] right. It is neither a. 


common law right nor.:a natural: in- 


herent right, If an institution is created - 
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by the Act, one -has to look to that Act 
for the -purposes of finding out the rights 
conferred upon him, 

41, The last submission made- by the 
learned counsel for the petitioner was 
that as Kshettrg Samitis and Zila Pari- 


shads stand superseded, no person could 
- be nominated by the State Government 


in exercise of the power conferred by 
S. 2-of Ordinance 26 of 1981. S. 6 of 
the Adhiniyam deals with the composi- 
tion of Kshettrg:-Samitis, whereas Sec- 
tion 17 provides for establishment and 


incorporation of Zila Parishads. From a 


perusal of this provision and Section 5 
of the Adhiniyam, relied upon by the 
learned counsel for the. petitioner, it 
would be. found that the right to nomi- 


‘nate can be exercised by the State Gov- 


ernment irrespective’ of fact that the 


` Kshettrg Samitis stand superseded at pre- 


sent. Under S. 5 of the Adhiniyam, the 
State Government is entitled to issue 
a notification indicating the’ names of 
each Kshettra Samiti The submission 
of the petitioner’s learned counsel, there- 
fore, that the State Could exercise the 
power of nomination only after the elec-| 
tions of the Kshettra Samitis and Zila 
Parishads have taken place and those 
‘bodies are constituted, cannot be accept- l. 
ed. The, power of nomination does not 


‘depend upon the elections of the bodies, 


referred to above. Even at present, 
when the Kshettrg Samitis stand super- 
sedeq it is within the powers of the 
State Government to ‘make nomination 
in terms of the Secuon 2 of the Ordi- 


nance, - 

42, The only other argument that 
remaing to be referred to is about the 
invalidity -of U. P. Co-operative Socie- 
ties (Amendment) ‘Ordinance, 1981. By 
this Ordinance, the legislature. has 


‘amended: S. 29 of the U. P, Co-operative 


Societies Act, Counsel urged that S. 28 
was also amended with a mala fide 


-view, “We have already discussed this 


matter in detail while dealing with the 
validity of S. 2 of Ordinance 26 of 1981. 
‘We need not repeat the same observa- 


‘tions for rejecting this submission. This 


Ordinance is also within the legislative 
competence of the State Legislature 
having been made under Entry 32 of 
AS 8 
result, it would follow that even if some 


i changes ‘in Section 29 have’ been made 


‘permitting the State Government to no- 
minata a Board for the co-operative so- 
cieties, which had. been superseded, the 
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provision, being well within the legisla- 
tive competence cannot be declared to 
be ultra vires, l i 


43. For the reasons given above, we 
dismiss the writ petition summarily. 
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M/s. Vikas Enterprises and others, 
Petitioners v. State of U. P. and another, 
Respondents, 

_ Civil Mise: Writ No. 6120 of 1981, D/- 
1-3-1982. 

Essential Commodities Act (10 of 1955), 
S. 2 (vii) — U. P. Excise Books . Order 
(1977), Cls. (2) and (4) — Manufacture of 
exercise books — Supply of concessional 
paper — Quota given to only . manufac- 
turers who were in field im particular 
period —- No quota given to new manuy- 
facturers though having necessary equip- 
ments —- Order is discriminatory and 
illegal. (Conetitution of India, Arts. 14 
and 39 (c)). 

Orders of the State Govt. droing the 
District Magistrates to consider the cases 
for allotment of paper on, concessional 
rate, only to those manufacturers who 
were available for allotment in July-Sep« 
tember, 1978 to the exclusion of al 
others, are liable to be quashed as being 
violative of Art. 14 of the Constitution. 
AIR 1980 SC 1382; ATR 1980 SC 271; ATR 


1960 SC 923; AIR 1965 SC 139 and AIR. 


1980 SC 1992, Foll. (Para 17) 
One could understand limiting — the 
number of persons who might be allotted 


- the paper on the hypothesis that having 


regard to the limited quantity ofthe 
paper available for allotment it might 
not be feasible to make allotment in 
favour of all the applicants regardless of 
their number on the ground that it would 
not be a worthwhile commercial proposi- 
tion, if the quantity of paper. made avall- 
able was below a certain minimum, if, 
therefore, within the specified number a 
selection would have been made on rel- 
evant considerations from -amongst . all 
the applicants, there would not have been 
any objection on the score of Art. 14 of 
the Constitution. However, there is no 
relevant or rational basis, keeping in view 
the object sought to be achieved. by the 
Order, for confining the allotment only 
to those particular manufacturers, who 
were receiving the quotas in July-Sept 
1978. Indeed such a policy cannot in. the 
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Slightest degree subserve the object of 
the statute, but clearly results in a mono~ 
poly in favour of those fortunate manu- 
facturers, who happened to be -in the 


feld during that period. Such a policy - i 


apart from other objections would be 
opposed to Art. 39 (c) of the Constitution, 
which provides that the State shall not 
pursue an economic policy which results 
in the concentration of wealth and means 
of production. (Para 11) 

There is no manner of doubt that the 
impugned order is not in consonance 
either with reasonableness or rationality 
and it’ does not seem to serve public in« 
terest of any.kind, The object of equit- 
able distribution of exercise books at fair 
prices is not advanced in the slightest 
degree ‘by limiting the privilege to those 
10 or 12 or more of the manufacturers, 
who happened by chance to have the 
good fortune of having received the quo- 
tas. of paper on concessional rate before 


Oct.-Dec. 1978, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1980 SC 271 12 
AIR 1980 SC 1382: 1980 Cri LJ 965 10 
AIR 1980 SC -1992 12 
ATR 1965 SC 139 `. ` 12 
AIR 1960 SC 923 ~ ~. - . 42 


R. P. Goyal and P. K. Singhal, for Peti- 
tioners; Standing Counsel, for Respon- 
dents, 

A. N. VARMA, J.:— ‘The petitioners 
are both engaged in'the business of manu- 
facturing and selling of exercise books ‘at 


' Hapur in the district of Ghaziabad.: They 


are aggrieved by the refusal of the Dis- 
trict Magistrate, Gaziabad to allot what 


has been described as “concessional rate 
‘cultural variety of white printing paper” 


used for the purpose. of PBDEICRHE exer 


cise books, 
2. ‘Paper’ is an essential PE T 


as defined in S. 2 (vii) of the Essential 


Commodities Act, 1955, under the schems 
of allocation of paper to various States, 
the Controller (Paper), Government. of 
India makes Statewise allocation of paper 
of the aforesaid variety as per~ require- 
ments of various States, The State Gov- 
ernment in its turn thereafter in consul-- 
tation with the Ministry of Education and 
other representative bodies comprising 
exercise books manufacturers then makes 


the Districtwise allocation of the aforesaid 


paper. The paper allocated by the State 
Government to a particular district is 
hereafter allotted by the District Magis- 
trate to various exercise books manufac 
turers of the district. The allotment is 
made in consultation with a committee 


ai. 


ee 
ra 
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consisting of the District Magistrate as its 
President, .the. District Inspector of 
Schools, thé District Supply Officer, the 
District Industries Officer and one repre- 
sentative each of the manufacturers of 
the district and the President of district” 
unit of U. P. Exercise Books Manufac- 
turers Association. _ 


3 With a view to securing equitable 
distribution `of exercise books and their - 
availability at fair prices, the State Gov- 
ernment made an order, called the Uttar 
Pradesh Exercise Books Order, 1977. The 
said Order came into force on 9th Sept., 
1977, “Exercise book” has been ` defined 
under this Order as “any exercise book 
or examination answering book fabricat- 
ed with the concessional rate cultural 
variety of white printing paper made 
available by the Centra] Government di- 
rect or through the State Government 


- and mentioned in the Schedule.” ‘Dealer’ 


has been defined as a person engaged in 
the business of manufacture, sale or stor- 
age for sale, `of any exercise books, whe- 
ther by wholesale (whether as manufac- 
turer, supplier or distributor) or by re- 
tail, and includes his representative or 
agent. Under Cl. 4 (1) of the Order it is 
provided that’ no dealer to whom con- 
cessional rate cultural variety of white 
printing paper is allotted shall use such 
paper for any purpose other than fabri- 
cation of exercise books, sell or distri- 
bute nor sell such exercise books in con- 
travention of any directions such as may 
be issued from time to time by the State 
Government or the Prescribed Authority 
in this behalf, It further provides under 
cl. (2) that no dealer shall manufacture, 
sell or distribute for sale any exercise 
book in contravention of such directions 
as may be given from time to time by the 


State. Government or the Prescribed Au- 


thority in this behalf. 


4. After the promulgation of the 
aforesaid Order a direction was issued by 
the State Government, a true copy of 
which is annexed as Annexure 1 to. the 
counter affidavit fled on behalf of the 
District Magistrate, Ghaziabad on - 16th 
Sept., 1978. By this direction while allo- 
cating a specified quantity. of the afore- 
said variety of paper for the manufac- 
turers of the district of Ghaziabad . the 
State Government laid down certain con-- 
ditions for’ the guidance of the District 
Magistrate, Ghaziabad in making the al- 
lotment of paper to the manufacturers of 
the district. We are concerned here with 
condition No. 5 of that direction, which 
provides that if in any district at the end 
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of the quarter July-Sept., 1978 there were 
already available-10 or more manufac 
turers of exercise books, allotment should 
not: be made in favour of any new manu- 
facturers, In the counter affidavit filed on 
behalf of the respondent No. 2, the Dis- 
trict Magistrate Ghaziabad, it has been 
disclosed that the petitioners have been 
refused allotment of the said variety of 
paper on the ground that in the district 
of Ghaziabad there were already 12 manu- 
facturers in the last. quarter of 1978, 
namely Oct. to Dec, 1978 and as the peti- 
tioners started manufacturing the afore- 
Said variety of exercise books only after 
July-Sept, 1978 they could not be allott- 
ed the concessional variety of paper in 
view of the directions issued by the Gov- 


. tment on 16-6-1978 as well as the sub- 


Sequent directions of the State Govern- 
ment laying down that the aforesaid po- 
licy of confining the allotment to those 
manufacturers only, who were available 
in July-Sept., 1978, shall be continued. 
It is dsserted in the counter affidavit that 
a radiogram dated 7-5-1980 was issued 
by the State Government to all the Dis- 


trict Magistrates enjoining ` them not to 


allot concessional rate variety of paper 
to those manufacturers, who came on the 
scene after July-Sept., 1978 A similar 
radiogram dated 20th Apr. 1981 was is- 
sued by the State Government that the 
aforesaid policy shall be continued in the 
future also, 

5. The petitioners have stated in their 
petition that with a view to doing busi- 
ness of manufacturing and selling exer- 
cise books fabricated with the conces- 
sional rate cultural variety of whila 
printing paper, they acquired the neces« 
sary equipment consisting of ruling, cut 
ting and stitching machines of their own 
and also get themselves registered as a 
Small Scale Industry, they asserted that 
this was so done in pursuance of the 
aforesaid directions issued by the State 
Government on 16-9-1978, which laid 
inter alia that the said variety of paper 
shall be allotted only to those manufac- 
turers, who had their own ruling, cutting 
and stitching machines and further that 
the said manufacturers should also be re- 
gistered as a small scale industry. The 
petitioners had in pursuance of this po- 
licy also got themselves registered as a 
small scale industry respectively in Sep- 
tember and November, 1978. Having 
equipped themselves in this manner, the 
petitioners made applications to the Dis- 
trict Magistrate, who asked them to file 
affidavits to the effect that they had 
their own ruling, cutting and stitching 
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‘machines and that they were registered 
as a small scale:industry. The petition- 
ers filed affidavits to the aforesaid effect- 
Thereafter the District -Magistrate allot- 
ted two Tonnes of the said. variety of 
paper to each of the two .pesaonets in 
_ February, 1979. > 


6. The petitioners continued to Te 
ceive their quotas of the’: paper until 
March, 1981. A meeting was | thereafter 
held in April, 1981 presided over by the 
Additional District Magistrate (Supplies), 
Ghaziabad, at which it was decided not. to 
allot paper to the petitioners and ome 
other manufacturer of the district of 
.Ghaztabad. | etitioners ‘felt aggrieved: by 
this ‘decision and have filed this petition. 
_ The only ground’ on which quotas - were 
. refused to the petitioners: is as _ already 
mentioned earlier in the judgment, name- 
Jy that allotments could not be. made in 
‘favour of those manufacturers, who 
were not already manufacturing the 
aforesaid variety of paper in J ny eRe 
tember, 1978. - 


T: The aforesaid refusál of Abe die 


trict authorities to allot the said variety '‘ 


of paper to. the petitioners was assailed 
in the writ petition on a variety of 
grounds, In'the course of arguments, 
- however, learned counsel challenged the 
gaid decision mainÍy` on. the ground that 
the policy and the decision adopted by 
the respondents -for refusing quotas :to 
the petitioners are clearly: violative of 
Article 14 of the Constitution. It was sub- 


mitted that the decision to limit the 


allotment of the paper only to those 
manufacturers, who were manufacturing 
the said variety of paper in-the quarter 
_ July-September, 1978 has absolutely no 
nexus with the object: of the aforesaid 
- statutory order. The policy creates a 
‘monopoly in favour of -such manufac- 


turers, who are private individuals and 


that not being related in any way. with 
the declared object of the Order, the 


same is clearly Hable to be struck down. 


. as impinging on Article 14 of the Con- 
- stitutions . 
+8. Having heard the learned counsel 
for the parties we are clearly of the opin- 
ion that the above contention is well 
founded. - 
- 9. The declared object of the Utar 
© Pradesh Exercise Book Order, 1977 is to 
secure equitable distribution of exercise 
' books and their availability at fair prices. 
The allotment of- the‘aforesaid variety 
/of paper is being done for the equitable 
. distribution of exercise books and their 
availability at fair prices,-The petitionérs 


M/s, Vikas Enter prises v. State 


ALR, 


have been doing the business of manufac- 
turing and selling exercise books at least 


-Since the beginning of 1979, if not earlier. 


They have asserted that for the purpose _ 
of doing. this business, they have pur- 
chased their own ruling, cutting and 


‘stitching machines and are besides regis- 


tered as a Small Scale Industry respec- 
tively since September and November, . 
1978. They would, therefore, be entitled - 
to be considered for allotment — of. the 
paper, but for condition No. 5 of _the 
direction issued by the Government on 
16th September, 1978. and the subsequent " 
radiograms mentioned above:_ 

10.. The question that falls for con- 
sideration is whether the classification 
limiting the allocation .of the paper. only 


‘to these .10 or more manufacturers, who 


were receiving their. quotas in July-Sep- 
tember, 1978 has any rational relation: to 
the object, In order to ascertain whether 

a classification is valid under Article 14 ` 


of the Constitution, their Lordships of 


the Supreme Court have repeatedly laid 


‘down certain tests. It is not necessary to - 
encumber this.judgment, with all those 


decisions. It is sufficient to extract. here 
a quotation from one of the recent pro- 
nouncements, namely, State (Delhi. Ad- 
ministration) v. V. C. Shukla, reported in 
AIR 1980 SC 1382 (para 52 of the report): 

“Therefore, we might mention here 
that the. classical tests laid down for the . 
application of Art. 14 are the following:— - 
_. 1- The classification must-be founded. on 
an intelligible differentia . which. distin- 
guishes persons, who are placed in `a 
group from others, | who are left | out of. 


the group. 


2. Such aiffereritintion must have a ra- 
tional relation to the object sought to be 


achieved by the Act. . 


3. There must be a nexus between the 
differentiation, which is the basis of the 
classification and the object of the Act.” 


We will assume that the: classification in 


the case in hand was founded on intelli--.~ 


gible differentia, in that the manufac- 


turers, who are entitled under the. im- - 
pugned ` decision to receive the quota, -be- 


ing manufacturers, who were engaged in 
the business of manufacturing and selling . 
the said variety of paper in July-Sep- 
tember, 1978, are a clearly identifiable 


‘group of persons and are distinguishable 


from the-others, who have-been left ouf 
from the group. The impugned executive ‘ 
action may, therefore, be said tọ have 
passed the first of the aforesaid threa 
tests laid down by the Supreme Court. 


‘We are, however, firstly of the view. that 


the differentiation does not have any, — 


i f 


jc 


-made on relevant 
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rational relation to the object sought to 
be achieved by. the aforesaid Order. There 
is, in our opinion, no nexus between the 
differentiation, which is the basis of the 
classification, ‘and the object of the sta~ 
tute. In the counter affidavit filed on þe- 
half of the Dist. Magistrate it has not been 
asserted or even faintly hinted that the 
manufacturers, who were already re- 
ceiving quotas in July-September, 1978, 
were endowed with any special skill or 
experience or equipment not possessed 
by the petitioners and the like, which 
might justify the conclusion that the ob- 
ject and the purpose of the Order, name~ 
ly, securing the equitable distribution of 
exercise books and their availability at 
fair prices would be in any way jeopar-~ 
dized in the slightest degree, if allotment 
is made to the new manufacturers, who 
came on the scene after September, 1978. 


1]. The offending condition is that 
where 10 or more manufacturers were al- 
ready available in July-September, 1978, 
no new manufacturer will be entitled 

















.ito receive the quota. One could under- 


stand limiting the number of persons who 
might be allotted the paper on the hypo- 
thesis that having regard to the limited 
quantity of the paper available for allot- 
ent it might not be feasible to make 


jallotment in favour of all the applicants 


regardless of their number on the ground 
that it would not be a worthwhile com- 
mercial proposition, if the quantity of 
paper made available was below a certain 
um. If, therefore, within the speci- 
fied number a selection would have been 
considerations from 
amongst all the applicants, there would 
not have been any objection on the score 
of Article 14 of the Constitution. How- 
ever, we cannot see any relevant or ra- 


sought to be achieved by the Order, 
confining the allotment only to those par- 
ticular manufacturers, who were receiv- 
ing the quotas in July-September, 1978. 
deed such a policy cannot in the slight- 
est degree subServe the object of the sta- 
tute, but clearly results in a monopoly in 
favour of those fortunate manufacturers, 
who happened to be in the field in July- 
September, 1978. Such a policy apart 
from other objections would be opposed 
to Art. 39 (c) of the Constitution, which 
provides that the State shail not pursue 
an economic policy which results in the 
concentration of wealth and means of 
production. 


12: It may be conceded that, as has 
been held by the Supreme Court in seve- 
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ral decisions (AIR 1980 SC 271, AIR 1960 
SC 923 and AIR 1965 SC 139) a law which 
applies generally to all persons which 
come within its ambit as from a specified 
date from which it becomes operative, 
cannot per se become exposed to the 
charge of discrimination under Art. 14 of 
the’ Constitution. It may also be assumed 
that the choice of date with reference to 
which the classification is made may 
appropriately be left to the Legislature 
or the authority exercising statutory 
powers keeping in view considerations 
which may be relevant and proper for 
the effective administration of the law. 
But it cannot be disputed that the point 
of time fixed by the Executive must have 
Some rational relation to the object. In 
the present case we find absolutely no 
nexus between the date fixed and the 
object of the statute. In Kasturi Lal 
Lakshmi Reddy v. State of Jammu & 
Kashmir reported in AIR 1980 SC 1992 it 
has been held that every activity of the 
Government has a public element in it 
and it must be based on reason and guid- 
ed by public interest, It has been further 
ruled there that if the Government 
awards a contract or leases out or other~ 
wise deals with its property or grants any 
other largess, it would be liable to be 
tested on the touchstone of reasonable- 
ness and public interest. It has also been 
observed that the Government is not free 
like an ordinary citizen in selecting the 
recipients for its largess and it cannot 
choose. to deal with any person it pleases 
in its absolute discretion. 


13. Testing the impugned action in 
the light of what has. been laid down in 
the above decision of the Supreme Court, 
there is no. manner of doubt that the 
same is not in consonance either with rea- . 
sonableness or rationality and it does not 
seem to serve public interest of any kind. 
The object of equitable distribution of 
exercise books -at fair prices is, in our 
opinion, not advanced in the slightest de- 
gree by limiting the privilege to these 10 
or 12 or more of the manufacturers, 
who happened by chance to have the 
good fortune of having received the 
quotas of paper on concessional rate be- 
fore October-December, 1978. 


14. The said policy or decision of the 
State Government, has spelled out by the 
aforesaid direction. of the Government 
dated 16-9-78 and the radiograms dated 
7-5-1980 and 20-4-1981 excluding alto- 
gether manufacturers Hke the petitioners 
from the field of eligibility and confining 
the distribution of quotas only to those 


w 
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manufacturers, who were getting the 
Same in or before September, 1978, with- 
out doubt perpetuates a monopoly in 
favour of those manufacturers, who were 
getting the quotas before the specified 


date. As the policy or the classification . 


does not have any rational relation to 
the object of the statute, the same clear- 
ly becomes open to the charge of viola- 
tion of Art. 14 of the Constitution of 
India. 


- 15. As the petitioners have been re- 
fused allotment of the paper solely on 
the ground that they were not among 
the manufacturers receiving quota and 
as the said decision suffers from the vice 
of unwarranted discrimination prohibit- 
ed by Art. 14 of the Constitution, they 
have clearly become entitled to the re- 
liefs claimed in the petition, 


16. By an interim order dt. 10-7-1981 
which was confirmed on 12-8-1981, this 
Court had directed the respondents not 
to allot the petitioners’ quota to others 
for the period July, 1981 to Oct., 1981. 
The petitioners have, as a result of what 
has been held above, clearly become en- 
titled to receive their quota. They are also 
entitled to be considered for allocation of 
quota for the future months along with 
the others who may be entitled to re 
ceive the same in accordance with law. 


17. The result of the aforesaid dis- 
cussion is that the radiograms dated 7-5~ 
1980 and 20-4-1981, issued by the Gov- 
ernment of U. P. (referred to in para .12 
of the counter-affidavit of Shri Pramod 
Chand Pant, filed on behalf of the Dis- 
trict. Magistrate, Ghaziabad) directing 
the District Magistrates to consider the 
cases for allotment of paper on conces- 
sional rate, only to those manufacturers 
who were available for allotment in July- 
September; 1978 to the exclusion of all 
others, are liable to: be quashed as being 
violative of Art. 14 of the Constitution of 
India. | 


18. In the result the petitioner suc- 
ceeds and is allowed. The radiograms dt. 
7-5-1980 and 20-4-1981 referred to above, 
are quashed. The respondent No. 2 is di~ 
rected to release the quota of the peti- 
tioners for the period July, 1981 to Octo- 
ber, 1981. (in regard to which the afore- 
said interim orders were passed by this 
Court) immediately. In regard to allot- 


ment for future months, the petitioners 


claim shall be considered by the said 
respondent according to law along with 
that of the others who may be so entitled. 


Lalta Prasad Singh vy. Dy. Director of Consolidation 


A. LR. 
The petitioners are entitled to their costs 


from the respondents Nos. 1 and 2. 
Petition allowed, 
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Lalta Prasad Singb, Petitioner v, De- 
puty Director of Consolidation, iia 
and others, Respondents. 

Civil Mise, Writ No. 1163 of 1982, D/- 
1-2-1982, 

(A) Limitation Act (86 of 1963) S. 5 — 
U, P. Consolidation of Holdings Act (5 of 
1954), S. 9A (2) — Delay im filing objec- 
tions under S. 9A (2) — Condonation of 
delay ——- Words ‘sufficient cause’ should 
receive liberal construction so as to ad- 
vance substantial justice — Held that no 
lack of bona fides or inaction could be 
computed to opposite parties who had 
indicated that they were not aware ear- 


lier of wrong entries in favour of peti- ; 


tioner —- Delay condoned. AIR 1978 SC 
537, Foll. (Para 4J 

(B) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48 (1) — Revision — De- 
puty Director could very well pass order 
condoning delay although consolidation 
officer has rejected the application, (Li- 
mitation Act (1963), S. 5). i 

The Deputy Director of Consolidation 
in exercise of powers under S. 48 (1) of 
the Act can pass orders on question of 


facts as well as on law. The Deputy Di- _ 


rector of Consolidation could, therefore, 
very well pass the order condoning the 
delay although the Consolidation Officer 
has rejected the application under S. & 
of the Limitation Act-filed by opposite 
parties. Whether delay should be condon- 
ed or not is in the discretion of the con- 
cerned authority. The Deputy Director 
of Consolidation has passed the impugned 
order condoning the delay in exercise of 
powers under.S. 48 (1) and the order 
cannot be se to be illegal or without 
jurisdiction. 1980 All LJ 781, Rel. on. 
(Para 3} 
Cases Referred: Chronological Paras 
1980 All LJ 781: 1980 All WC (SN) 40 3 
AIR 1978 SC 537 4 
S. C. Tripathi, for. Petitioner; Standing 
Counsel; for Respondents. | 
ORDER:— Heard learned counsel 
the petitioner and perused the impugned’ 
order passed by the’ Deputy Director of, 
Consolidation condoning the delay in fil- ` 
ing the: objection under Section 9-A (2) 


of the U. P. Consolidation of Holdings - 
Act by opposite parties Nos. 2 to 5. 
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2, Learned counsel for the petitioner 
contended that the Deputy Director of 
Consolidation has erred in condoning the 
delay in filing the objection of opposite 
parties Nos- 2 to 5 merely on the ground 
that opposite parties Nos, 4 and,5 are 
minors. He contended that minority 18 
no ground for condonation of delay 
when two of the other objectors were 
majors. The Deputy Director of Consoli- 


dation has, after taking into consideration — 


all the facts and circumstances of the 
case, found it to be a fit case to condone 
the delay and permit the parties to con- 
test the objection under Section 9-A (2) 
of the Act with regard to title in respect 
of the land in dispute. He also found that 
there had been a litigation in respect of 
the land in dispute between the father 
of the petitioner and the father of the 
opposite parties and the father of the 


> Opposite parties was held to be tenure 
` holder and the claim of the father of the 
petitioner with regard to the land in dis- 


pute was repelled and his appeal was dis- 
missed. In that view of the matter he 
found it to be a fit case to condone tha 
delay exercising his jurisdiction. I do not 
find any infirmity in the said finding. 


3 Learned counsel, however, argued 
that being a revisional court the Deputy 
Director of Consolidation should not have 
condoned the delay. and interfered with 


' the order passed by the Consolidation 


Officer by which he rejected the objection 
of the petitioner being time barred. The 
Deputy Director of Consolidation in exer- 
cise of powers under S. 48 (1) of the Act 
can pass orders on question of facts as 
well as on law. The Deputy Director of 
Consolidation could, therefore, very well 
pass the order condoning the delay al- 
though the Consolidation Officer has re- 
jected the application under S. 5 of the 
Limitation’ Act filed by opposite parties 
Nos. 2 to 5. Whether delay should be con- 
doned or not is in the discretion of the 
concerned authority. The Deputy Direc- 
tor of Consolidation has passed the im- 
pugned order condoning the delay in ex- 
ercise of powers under S. 48 (1) and the 
order cannot be said to be illegal or with- 
out jurisdiction. In Richhpal Singh v. 
State of U. P., 1980 All WC (SN) 40: 


(1980 All LJ 781), it has been held by this. 


* 


Court that: 


“The determination of sufficiency of 
Cause under S. 5 of the Limitation Act is 


. @ matter which rests in the domain of 
' the authorities below. A finding recorded 
E about such’ sufficiency 


1982. AllL./16 VI G—9. 


Jaggoo Singh v. State 
` does not raise any question of jurisdic- 


-appeal against this order. 


‘or . insufficiency. 
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tion. Therefore no interference is’ called 
for within the limited jurisdiction of a 
petition under Art, 226 of the Constitu- 
tion.” 

4. It has been repeatedly held by the 
Supreme Court that the words ‘sufficient 
cause’ should receive liberal construction 
so as to advance substantial- justice. (See 
Sandhya Rani v. Sudha Rani, AIR 1978 
SC 537). No lack of bona fidés or inaction 
can be imputed to the opposite parties 
Nos. 2 to 5 who have indicated that they 
were not aware earlier of the wro 
entries in favour of the petitioner. 

5- In view of the above I do not find 
any substance in the writ petition filed 
by the petitioner. The impugned order 
does not call for any interference by this 
Court in exercise of powers under Arti- 
cle 226 of the Constitution. The writ peti- 
tion, being devoid of the merit, is dis- 


missed in limine, 
Petition dismissed, 
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Jaggoo Singh, Petitioner v. State of 
Uttar Pradesh and others, Respondents. 
. Civil Misc. Writ No. 1930 of 1981, D/- 
24-2-1982, 


Constitution of India, Art. 226 — U. P. 
Imposition of Ceiling on Land Holdings 
Act (1 of 1961), Ss. 31 (3), 10 (2) — Writ 
petition against order of Prescribed Au- 
thority declaring land as surplus — Peti- 
tioner however served with fresh notice 
under S. 10 (2) for fresh determination of 
surplus area as per. S. 31 (3) — Entire 
proceedings on basis of original notice 
abate in view of imitiation of fresh pro- 
ceedings — Writ petition consequently 
abátes, (Para 4) 

S. N., Agrawala, for Petitioner; Stand- 
ing Counsel, for Respondents. 

ORDER:— This writ petition was filed 
by the petitioner Jaggoo Singh against an 
order passed by the 2nd Additional Dis- 
trict Judge, “Bulandshahr, dated 29th 
Sept., 1980 in an appeal against the order 
of the prescribed authority, Sikandrabad 
declaring an area 47-1-10 as surplus. The 
order of the prescribed authority is dated 
28th Nov. 1974. The petitioner filed an 
The appellate 
authority dismissed the appeal on 6-10- 
1975. A writ petition (Writ Petition 
No. 835 of 1976) was filed in this Court 
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by the petitioner. The writ petition was 


allowed by this Court on 13th Apr., 1978- 


and the order of the appellate authority 
was quashed. The appellate authority was 
directed to determine the. ceiling area 
afresh. When matter went back before the 
appellate authority, 2nd Addl. District 
Judge, he allowed the appeal in part and 
declared 28-13-53 in terms of irrigated 
Tand as surplus. It is against this order 
a the present writ petition has been 
ed. 


 & The State of U. P. had filed an ap- 
plication on 28th July, 1981 praying for 
the abatement of the present writ peti- 
tion. The ground set out is that the 
State Government had issued a fresh 
notice under S. 10 (2) of the Act on 23rd 
Feb., 1976 and under this notice an area 
216 Bighas, 2 Biswa and 13 Biswansi were 
proposed to be declared as surplus in 
terms of the irrigated land, It is also 
stated therein that the land declared. sur- 
plus in the present case was also included 
therein. 


3. It is, therefore, evident that this 
application filed by the Standing Counsel 
on behalf of the State is to be disposed of 
first. If the fresh notice under S. 10 (2) 
of the Act is valid and maintainable then 
the question of surplus land of the peti- 


. tioner will have to be determined in fresh 


proceedings. In that even there is no 
justification for continuance of the pre- 
sent proceeding. 


4. I have heard the learned counsel 


for the parties. The first question to be. 


considered is whether the firesh proceed- 
ing commencing on the service of a 
fresh notice under S. 10 (2) of the Act is 
maintainable. Under S. 31 (3) of the U. P. 
Imposition of Ceiling on Land Holdings 
(Amendment) Act, 1976 a provision is 
made for commencing a fresh proceeding 
if made within two years from the ‘date 


of. the decision of the prescribed authority ` 


made before 10th Oct., 1975. This can be 
done provided it is made within a period 
of two years from the date of the order 
of the prescribed authority. In the pre- 
sent case, the ‘prescribed authority had 
passed his order determining the surplus 
area on the 28th Nov., 1974. The fresh 
notice under Sec. 10 (2) of the Act was 
served on the petitioner on 23rd Feb., 
1976. Thus, it was within two years from 
the date of the order of the prescribed 
authority as envisaged under S. 31 (3) of 
the Act. The fresh proceeding on the 
basis of this notice was, therefore, valid 
and maintainable. The law itself provides 
for the reopening of the matter and for 


Kiran Bala.v, Bhaire Prasad 


A.I. R. 


a fresh determination of the surplus area, 
Since the petitioner has been served with 
a fresh notice under S. 10 (2) of the Act, 
it is open to him to contest the matter be= 
fore the prescribed authority. The deter- 
mination of surplus area in that event 
would be in respect of the fresh notice, 
I am, therefore, of the view that ° tha 
proceedings for the determination of sur- 
plus „land out of. which the present writ 
petition has been filed is no longer main- 
tainable and must be abated. Tt is no use 
to continue the present proceeding in view 
of the commencement of fresh proceedings . 

under S. 10 (2) of the Act. In this view 
of the matter, it is not necessary to decide 
any question on the merits except to say 
that the entire proceedings on the basis 
of the original notice under S. 10 (2) of 
the Act stand abated. 


.5. This writ petition is disposed of 


_ accordingly. There will be no order as 


to costs, . 
' Order accordingly, 
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| DEOKI NANDAN, J. | 
Smt. Kiran Bala Asthana and another, 
Appellants v. Bhaire Prasad Srivastava, 
Respondent. i 


First Appeal No. 349 of 1979, D/- 8-24 
1982.* | 


(A) Hindu Marriage Act (25 of 1955), 
Ss. 12 (1) (c), 5 (3)—*Annulment of mar-. 
riage —- Absence of free consent — Fact 
of annulment of first marriage of girl on 
ground that she was of unsound mind 


concealed at the time of second marriage 


—- Marriage can be annulled under. S. 12 
(1) (c) — Free consent —- Connotation. 
(Marriage — Free consent; Contract Act 
(1872), Ss. 14, 17, 18). 


First marriage of a girl was annulled 
on the ground that she was a person of 
unsound mind at the time of that mar- 
riage. She was married second time. The 
facts of annulment of her first marriage 
on ground that she was idiot and that 
She was under treatment for a mental 
ailment were not made known to the 


bridegroom either by the girl or by her _ 
It could be said on the other ~. 
facts were concealed ~ 


parents, 
hand that these 
from him. In the circumstances the con- 
sent of the bridegroom could be said to 


*Against judgment and decree of Sri Sid- 
diqui, Ist Addl. Dist. Sessions J., Alla- 
habad, D/- 30-7-1979. 
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have been obtained by fraud and the 
marriage could be annulled by a decree 
of nullity under S. 12 (1) (c). It could 
not be said that it was the duty of the 
bridegroom to himself find out all that 
he wanted to about the bride, and, -in 
fact, he had known her for some time 
before the marriage , and it was on ac- 
count of her good looks that he readily 
‘agreed to marry her. (Paras 11, 12) 

In view of the specific language of 
S. 12 (1) (c) read with S. 5 (ii) and the 
fact that neither of the parties can “be 
below eighteen years of age at the time 
of marriage there can be no marriage in 
law without the free consent of the par- 
ties. It: may be‘that the consent of the 
parties may not be expressly asked for 
or expressly given and a marriage may 
not be liable to be annulled merely on 
the ground that a party to it did not con- 


sent, nevertheless if it is shown that the 


facts and circumstances about one of the 
parties were such that the other party 
could not have readily consented to mar- 
ry the other, and there was an element 
of deception or misrepresentation in 
bringing about the marriage at the in- 
stance of a party, such as to amount to 
fraud, a Hindu marriage could surely be 
annulled under S. 12 (1) (a) of the Hindu 
Marriage Act, notwithstanding its sacra- 
mental character. (Para 11) 
(B) Hindu Marriage Act (25 of 1955), 
S. 13 (1) (iii) — Divorce — Insanity — 
Wife suffering from Schizophrenia inter- 
mittently but to such extent that hus- 
band could not reasonably live with her 
— Divorce can be granted — Not neces- 
sary to prove that mental disorder exisf- 
ed at or before marriage (Obiter). 
(Para 13) 
Triveni Shankar, for Appellants; D. P. 
Bhat, for Respondent, f 
JUDGMENT :-- This is a wife’s first 
. appeal from a decree dissolving her mar- 
riage with the respondent husband by a 
. decree of divorce under the Hindu Mar- 


riage Act on the ground that the appel-' 


lant has been incurably of unsound mind 
‘within the meaning of cl. (ili) of sub-sec~ 
tion (1) of S. 13 of the Act. 

2. The respondent husband was the 
petitioner in the court below. He had 
claimed the relief of declaration that the 
marriage between the parties was null 
and void and had claimed the relief of 
dissolution of the marriage in the alter- 
native. The trial court has also recorded 
the finding that the consent of the hus- 
band -to the marriage was obtained by 
fraud, inasmuch as.he was not apprised 
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of the fact that a former marriage of the 
appellant had been declared to be a nul- 
lity on the. ground that the appellant 
was of unsound mind at the time of that 
marriage. Indeed, on that finding, the 
respondent husband was entitled to ‘an 
annulment of the marriage by a decree 
of nullity under S. 12 (1) (c) rather than 
a dissolution of the marriage by a decree 
of divorce under S.:13 (i) (ui) of the Act. 


3. At the outset of the hearing in this 
Court, it was suggested before me that 
the appellant was not of unsound mind” 
and it was impossible to say that she was 
incurably of unsound mind and an appli- 
cation was made on her behalf for medi- 
cal examination. On a consideration of 
the material placed before me at that 
time, I referred the appellant’s’ case to 
the Lucknow Medical College by my 
order dated the 18th Jan. 1980 for exam- 
ination and observation and a report on 
the following points :-—~ 

(ij) Whether the appellant has been in- 
curably of unsound mind? 


(ii) Whether she has been suffering 
continuously or intermittently from men~ 
tal disorder which means mental illness, 
arrest or incomplete development of 
mind, psychopathic disorder or any other 
disorder or disability of mind which in- . 
cludes schizophrenia, or from psycho- 


‘pathic disorder which means a persistent 


disorder or disability of mind (whether 
or not including subnormality of intelli- 
gence) which results in abnormally ag- 
gressive or seriously . irresponsible con- 
duct on her part; and whether or not it 
requires or is, susceptible to medical 
treatment? i 

4. One Dr. Prabhat Sitholey, acting for 
Dr. J. K. Trivedi, Lecturer in Psychiatry, 
in the Medical College, Lucknow, there- 
upon made a report, which was forward- 
ed to this Court with a letter dated the 
16th July, 1980, by the Principal of that 


' College. , The penultimate opinion ex- 


pressed in that report reads as under :— 

"Overall, she does not seem to have 
any mental disorder which may result in 
abnormally agreesive or seriously irres- 
ponsible conduct on her part. She is suf- 
fering from a mild neurotic depression 
which requires and is susceptible to 
medical treatment (this may include a 
change in her circumstances)”. 

5. On receiving this report, the at- 
tempt to bring about a reconciliation be- 
tween the parties was renewed, and, on 
my persuasion, it was agreed between 
the parties, and I directed, that the ap- 
pellant shall get herself treated at tha 


244 All. 


Lucknow Medical College and obtain and 
submit a report of her mental condition 
after three months. I further directed 
that it shail be open to the respondent 
husband to look after the appellant’s 
treatment’ to the best of his ability and 
inclination in order to assure himself 
that the appellant’s disease is in fact 
curable and cured, or otherwise. Ulti- 
mately, on the 16th December, 1980, with 
the good offices of Mr. S. N. Verma, the 
learned counsel for the respondent hus- 
band, he agreed to take the appellant 
back with him as a measure of trial in 
order to make sure that the appellant is 
free from the mental disorder complain- 
ed of The appellant was also willing to 
go with the respondent. That seemed to 
me to be the best course to be adopted 
for bringing about a reconciliation and 
settlement between the parties and I ac- 
cordingly directed that without prejudice 
to the rights of the parties in this appeal, 
the appellant may go and live with the 
respondent and the result be reported to 
the Court after three months when the 
appeal shall be listed for further orders, 
Liberty was, however, reserved to the 
parties to apply to the Court for any 
orders or directions in the meanwhile 
The experiment failed, and on the 23rd 
Jan. 1981, the respondent appeared with 
the appellant in Court along with an ap- 
plication for a direction that the appel- 
lant’s parents may take her away to look 
after as the respondent found it impos- 
sible to do so in view of her mental con- 
dition. Notice of the application was im-< 
mediately served on the appellant's 
counsel, and, on the 27th Jan. 1981, the 
appellant’s father appeared in Court 
The appellant was also present with the 
respondent that day. My order dated the 
27th Jan. 1981, makes a note of the fact 
that from the conduct of the appellant 
and her appearance it appeared that she 
was not keeping fit those days. When she 
appeared that day, it was clear from her 
conduct that she was not sound in her 
mind. I accordingly directed that the ap- 
pellant shall stay with her father for 
the time being and the appeal was 
directed to be listed on the 16th March, 
1981 for hearing. Dr. J. K. Trivedi of the 
Lucknow Medical College, who had 
examined the appellant, was thereafter 
summoned by this Court as a witness in 
order to elucidate facts and to have his 
expert opinion about the mental condi- 
tion of the appellant. There was some 
delay in securing his presence and ulti- 
mately he appeared in Court and was 
examined on the lith Jan. 1982. When 
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the report received with the letter dated 
the 16th July, 1980, from the Principal 
of the Medical College, Lucknow, was 
put to the witness, he stated that he had 
Occasion to examine the appellant before 
that report, but the report was given by 
Dr. Prabhat Sitholey as he had proceed- 
ed on leave and the observations made 
in the report were of Dr. Prabhat Sitho- 
ley. His own observations were different. 
During the three days, when he had 
examined the appellant between 4th 
June, 1980 and the 7th June, 1980, he 
formed the opinion that possibly the case 
was of residual schizophrenia although, 
when the difference between his report 
and that of Dr. Prabhat Sitholey was 
put to the witness, he said that the re- 
port of Dr. Prabhat Sitholey is correct 
because he had occassion to observe the 
patient only for three days, Examined 
further the witness stated that he had ` 
the records of the Medical College relat- 
ing to the appellant’s case before him. 
The appellant had been admitted to the 
Medical College Hospital on the 9th Feb. 
1981, 8th June, 1981, 15th August, 1981 
and lastly on the 2nd Dec, 1981 and was 
under the treatment of Dr. A. K. Agra- 
wal, Reader in the Department of Psy- 
chiatry. She was still ill and the hospital 
record showed that the diagnosis was 
that she is suffering from schizophrenia, 
and, on that basis, the witness said that 
his original diagnosis of the- case, as one 
of residual schizophrenia, appears. to 
have been correct, The witness also 
stated that the disease was curable, “if 
the treatment is continuous and pro- 
longed, and additionally she stays in a 
congenial atmosphere, rather than hos- 
tile.” Cross-examined the witness stated 
that he had occasion to examine the ap- 
pellant on the 3lst Jan, 1981 and his 
diagnosis was that she was suffering 
from schizophrenia and advised hospitat- 
isation. The witness called it to be a case 
of mental disorder and a case of psycho- 
pathic disorder. He further stated that 
Dr. A. K. Agrawal, Reader in the de- 
partment of Psychiatry, who was treating 
the appellant, had also diagnosed her 
case to be of schizophrenia. 


6. After the examination of the -wit« 
ness was over, I heard Mr. G. N. Verma, 
the learned counsel for the appellant, 
He found it difficult to get over the ex- 
pert opinion on the mental condition of 
the appellant, which now seems to estab- 
lish beyond doubt that she is suffering 
from schizophrenia. During the period of 
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almost between the parties also shows 
that the appellant’s mental disorder is of 
such a kind that the respondent cannot 
Teasonably be expected to live with the 
appellant, Mr. G. N. Verma, however, 
argued that the finding of the trial court 
is based entirely on the documents pro- 
duced from the earlier case between the 
appellant and her first husband Captain 
D. P. Asthana which showed that the 
marriage between them was annulled 
with the finding that the appellant was 
an idiot at the time of her marriage with 
Dr, D. P. Asthana. According to Mr. 
Verma, the evidence was inadmissible 
and could not be referred to at all and 
with regard to the evidence taken in 
this Court about the mental condition of 
the appellant, Mr. Verma contended that 
it was irrelevant inasmuch as S. 13 (1) 
(iii) requires that the mental ‘disorder 
must be not only incurable, but .should 
have existed at the time of marriage. 
According to Mr. Verma, there was no 


evidence to show that the appellant was - 


of unsound mind or was suffering from 
the mental disorder from which she has 
been found to be suffering at present, at 
the time of her marriage and that the 
mental disorder was such as could not bé 
cured and on account of which the re- 
spondent could not reasonably be ex- 
pected to live with the appellant. | 

7. In the course of examining the argu- 
ment so raised by Mr. Verma, I found 
that the primary case set up by the ap- 
pellant for annulment .of his marriage 
with the appellant by a decree of nul~ 
lity, on the ground that his consent was 
- obtained by fraud, was clearly made out 
and that the marriage in this case should 
have been annulled by a decree of nul- 
tity rather than dissolved by a decree of 
divorce. I have already referred to the 
finding recorded by the trial court on 
issue No. 2 that the respondent’s consent 
to the marriage was obtained by fraud. 
The fraud was that the fact of the an- 
nulment of the appellant’s earlier mar- 
riage with Dr. D. P. Asthana was con- 
cealed from the respondent I need not 
go into evidence on this point for the 
finding of , the trial court is in accord 
with the probabilities, and it can well be 
Said that the respondent would have 
never agreed to marry the appellant if 
he had known that the appellant’s first 
marriage with Dr. D. P. Asthana had 
been annulled on the ground that she 
was an idiot or a person of unsound mind 
at the time of her first marriage. 

8. Under Sec. 12 (1) (c) of the Hindu 
Marriage Act, marriage is. voidable, 
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tand may be annulled by a decree of 

nullity” on the ground “that the consent 

of the petitioner............ was obtained by 

force or by fraud as to the nature - of 
the ceremony or as to any material: fact ` 
PA circumstance concerning the respon- 
ent.” 


9. In the present case, the respondent 
husband was the petitioner and-the ap- 
pellant was the respondent in the court 
below. The question was whether the 
consent of the respondent husband could 
be said to have been obtained by fraud 
as to the nature of the ceremony or as 
to any material fact or circumstance con- ` 
cerning the appellant wife. ‘Fraud’ has 
been defined under S. 17 of the 
Contract Act; and according to S. 14 
thereof, consent is said to be free when 
it is not caused by fraud as defined in 
= or misrepresentation as defined m 

. 18, i 


10. The parties in this case had both 
attained the age of majority when the 
marriage was solemnised, The allegation 
is that the fact of the appellants first 
marriage to Dr. D. P. Asthana having 
been annulled on the ground that the 
appellant was a person of unsound mind 
at the time of that marriage, was con- 
cealed from the respondent husband. Mr. 
Verma suggested that it was no part of 
the duty of the appellant or her parents 
to have gone out of their way to inform 
the respondent husband of this fact. It 
was for the respondent husband to him- 
self find out all that he wanted to about 
the appellant, and, in fact, the respon- 
dent had known the appellant for some 
time before the marriage and it was on 
account of her good looks that he readi- 
ly agreed to marry her. If the respon- 
dent did not make any further inquiries, 
it was not for the appellant; or her 
parents to tell him that her earlier mar- 
riage had been dissolved or that she had 
been under treatment for a mental ail- 
ment at the Benaras Hindu University 
Hospital earlier. Mr. Verma also con- 
tended that a Hindu marriage is not a 
contract and the principles of Contract 
Act cannot be applied thereto. It is a 
Sacrament and a Hindu marriage once 
solemnised according to the Dharma 
a a cannot be annulled or declared 
void. a 


11. The language of S. 12 (1) (ec) is 
specific. That, read with cl. (ii) of S. 5} 
and the fact that neither of the parties; 
can be below eighteen years of age at 
the time of marriage, imply that there 
can be no marriage in law without the 
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free consent of the parties. It may be 
hat the consent of the parties may not 
be expressly asked for or expressly given 
and a marriage may not be liable to be 
annulled merely on the ground that. a 
arty to it did not consent, nevertheless 
if it is shown that the facts and circum- 
jsances about one of the parties were such 










and there was an element-of deception 
or misrepresentation in bringing about 
the marriage at the instance of a party, 
such as to amount to fraud, a Hindu 

age could surely be. annulled under 
S. 12 (1) (c) of the Hindu Marriage Act, 
notwithstanding its sacramental char- 
acter, 


12. As already indicated above, it ap- 
pears clear to me that the facts that the 
earlier marriage of the ‘appellant with 
. |Dr. D. P. Asthana had been annulled on 
_|the ground that the appellant was a per- 
son of unsound mind at the time of that 


marriage, and that she had been treated- 


for a mental - disorder at the Benaras 
Hindu University Hospital, were not 
known to the ‘respondent husband, and, 
indeed, as found by the trial court, these 
facts could be said. to have been con- 
cealed from’ him. The marriage between 
the parties to this case was accordingly 
fit to be annulled by a decree of nullity 
under S. 12 (1) (c) of the Hindu Mar- 
riage Act. 


13. The above finding makes if un- 


necessary to consider the question whe- 
ther the appellant’s case was covered by 
Section 13 (1) (iii) also so as to entitle 
the respondent husband to a decree of 
divorce on the ground that the appellant 
has been incurably of unsound mind or 
has been suffering continuously or in- 
termittently from a mental disorder’ of 
such a kind or to such an extent that the 
respondent husband cannot reasonably be 
- expected to live with her. However, 
since the matter has been gone into. in 
this Court, it would be proper to observe 
for the purposes of the present case that 
the appellant has been suffering from 
(Schizophrenia) and her mental disorder; 
though intermittent, has been of such a 
kind and to such an extent that the re- 
spondent husband cannot reasonably be 
d to live with her. It is not cor- 
ect to say that the mental disorder must 
e shown to have existed at or before the 
e. This ground for divorce could 
e one that had arisen subsequent to the 
e, 
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14. At the close of the arguments on 
the last day of hearing, I had given the - 
appellant an opportunity to move an 
application under Section 25 of the Hindu 
Marriage Act. I had, in fact, meant Sec 
tion 27 because it was suggested that cer- 
tain articles and thing and money ete., 
were- presented at the time of the 
marriage. Mr. G..N. Verma, counsel for 
the appellant, stated before me that he 
had not received any instructions from 
the appellant to move the application, 
The respondent husband, who was pre- 
sent in Court, stated that although some 
jewellery presented by him to the appel- 
lant at the time of the marriage was with 
her, he was not interested in pursuing 
that matter provided ,he got rid of this 
marriage tie. It is accordingly not neces- 
Sary to pass any orders in this appeal 
under S. 25 or S. 27 of the Hindu Mar- 
riage Act. The amounts paid in pursu- 
ance of the order under $S. 24 shall, of 
course, be appropriated by the wife to 
her use absolutely. There will be no 
order as to costs. Let a decree of nullity 
annulling the marriage between the par- 
ties under S. 12 (1) (c) be passed accord- 
ingly. In substance the appeal will be 
deemed to have been dismissed although 
the decree appealed from has been modi- 
fied POEN. 

Order accordingly. 
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M/s. Sadi Ram Ganga Pd, Appellant 
v. Union of India, Respondent. 


Second Appeal No. 255 of 1974, D= 
172-1989." Be 
(A) Civil P. C. (1908), O. 14, R. 5, 


O. 41, R. 24 — Framing of issues — Suit 
against Railway for damages — No plea. 
in written statement of Railways that 
goods were despatched.in damaged con- 
dition — No issue framed in trial Court 
regarding condition of goods at the time 
of their booking — Held, appellate Court 
was not proper im dismissing suit on 
ground that plaintiff had failed to prove 
that goods were booked in good condi- 
tion. ` (Para 6) 


(B) Railways Act Bs of 1890), S. 75-A -` 


Applicability . Plaintiff . booking 
closed wagons -for “transmission of wheat 
—- Closed wagons not being available, : 


*Against judgment and decree of S. FP. 
Srivastava, Addl. Dist. J., Kanpur, Dj- 
15-10-1973. 


DZ/DZ/B614/82/VCD - 
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Railways at their convenience sent the 
goods in open wagons, covering the same 
with tarpaulin — Held it could not be 
said that plaintiff agreed for transmission 
of goods in open wagons — S. 75-A was 
not applicable. | (Para 7) 

P. P. Gupta, Mano] Swarup and Vinod 
Misra, for Appellant; Vinod Swarup and 
M. P. Bajpai, for Respondent. 

JUDGMENT :— Heard Sri Vinod Mish- 
Ta for the appellant and Sri Vinod Swa- 
rup for the respondents Nos. 1 and 2. 

2, The brief facts of the case are that 
the defendant No. 2 (3?) booked nine wa- 
gons of wheat from Bombay through the 
defendants Nos. 1 and 2 and the plain- 
tiff was the consignee. The goods were 
received in partly damaged stage. Out of 
nine wagons, four wagons were found to 
be partly damaged. and there was also 
shortage. The suit was filed for damages. 
3 <A written statement was filed by 
the defendants Nos. 1 and 2 alleging 
that the goods were not in a rotten stage 
when delivered and several other pleas. 
The defendant No. 3 filed a written 
statement alleging that the goods when 
despatched by it were in perfect and 
sound condition and it was not liable for 
any loss or damages, . 

4. The trial court decreed the suit 
‘holding that the defendants Nos. 1 and 
2 were responsible for the damages due 
to wetting and loss in weight. 

5. An appeal was filed by the Railway 
Administration which has been partly 
allowed by the court below. The court 
below upheld the decree for the price of 
the goods found missing ie. for the 
shortage amounting to Rs. 1074-15, but 
dismissed the suit so far it related to 
the wetting and rotting of the wheat. 

6. The learned counsel for the appel- 


lant argued that the court below has set. 


aside the decree on the ground that the 
plaintiff had failed to prove that the 


- goods were booked in a proper and good 


condition. That argument was not avail- 
able to the court below as that was not 









and no. issue was framed to invite 
. ithe parties to lead evidence thereon. After 
looking to the plaint and the written 
statement filed by the defendants and 


id not arise from the pleadings or the 
issues, the court below was not justified 
in carving out a new case for the Rail- 
ways and in dismissing the suit on that 
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‘the case of the defendants Nos. -1 and 2- 
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count. Had the Railways pleaded in their 


` written statement that the goods were 


despatched in a damaged condition, cer- 
tainly an issue would have arisen and 
the plaintiff would have been called up- 
on to lead evidence on the same. But as 
there was no such pléa, no issue arose. 


7. The learned counsel for the respon- 
dent relied upon Section 75-A of the 
Railways Act and contended that as: the 
plaintiff himself had consented to the © 
despatch of the goods in open wagons, 
the Railways would not be liable. I am | 
not prepared to accept that argument. It 
is admitted by both the parties that the 
closed wagons having not been available, 
the Railways at their convenience offered 
to send the-goods in open wagons andi 
covering the same with a tarpaulin for 


‘the safety of the goods. As every wagon 


was covered by a tarpaulin, it cannot be 
said that the goods were sent in open 
wagons. In any case the tarpaulins and 
wagons both belonged to the defendants 
and in case there was some defect in the 
wagons or tarpaulins which permitted 
seepage of water inside the wagons,. it; 
would be Railways which could be 
liable. As the goods were sought to be 
sent in wagons covered by tarpaulins, it 
could not be said that the plainti 

agreed for transmission of goods in open 
wagons, Section- 75-A, Railways Act will 
‘have no application in the instant case. 


& In the instant case the defendant 
No. 3 has specifically pleaded in para- 
graphs 7 and 9 of the written statement 
that the goods were consigned in good 
and proper condition. Though no addi- 
tional written statement was filed by the 
Railways, it was proper that an addi- 
tional written statement would havé 
been sought or at least the matter would 
have been clarified under O. 10, C. P. C. 
before framing the issues. As it was not 
done, the Railways had been prejudiced, 
Under the circumstances it would be ex- 
pedient that an issue be framed on the 
condition of the goods when consigned 
by defendant No. 3 and the parties be 
permitted to adduce evidence on the 
same. Under the circumstances the judg- 
ment and decree of both the Courts be- 


- low are set aside. The appeal is allowed 


and the case is remanded to the trial 
court for deciding the matter after fram- 
ing an issue as mentioned above. The 
ultimate result of the litigation shall 
determine the liability for costs in the 
present second appeal. 

Appeal allowed. 
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Smt, Bibbe, Appellant v. Smt. ` Ram 
Kali and others, Respondents, 


Second Appeal No, 2470 of 1974, D7- 
6-1-1982," 


(A) Hindu Marriage Act (25 of 1955), 
S. 7 — Marriage —— Solemnization — 
_ Proof — Sufficiency — (Hindu Law). 


Where factum of marriage is disputed 
essential ceremenies constituting the 
marriage must have been pleaded and 
proved. Person alleging marriage must 
plead and prove that marriage had been 
solemnized in accordance with the cus- 
tom add usage applicable to either of 
them. Where a widow examined cer- 
tain persons to show that some cere- 
mony had been performed but there was 
no evidence to the effect that such cere- 
mony of alleged marriage was in accor- 
-~ dance with usage or: custom applicable 
to. her community, it could not be said 
that the factum . of marriage was duly 
proved. (Para 5) 


(B) Hindu Law — Custom and usage 
— Solemnization of marriage — Proof 
of custom, 


In the case of a caste custom or a 
custom of any sub-caste, it must have 
been shown to be ancient, certain and 
reasonable and not opposed to public 
policy and it cannot be enlarged beyond 
the usage by parity of reasoning since 
it is the usage that makes the law and 
not the reason of the thing. 

(Para 5) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1153: 1971 Cri LJ 939. 4. 


AIR 1966 SC 614: 1966 Cri LJ 472 4 
AIR 1965 SC 1564: 1965 (2) Cri LJ 544 

4 
-G P. Bhargava: A. N. Bhargava and 
Ð. S. M, Tripathi, for Appellant. 


JUDGMENT :—— This appeal arises in 
the following circumstances, The plain- 
tiff-respondents filed a suit for parti- 
tion of a house situate in Katra Chand 
Khan old City, Bareilly. They claimed 
2/ards share in the said house and also 
claimed payment of damages, The house 
belonged to one Ram Swarup who died 


` Against judgment and decree of Om 
Prakash Addl, Dist, and S. J., ‘Bareil- 
-Iy D/- 10-8-1974. 
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on 5-11-1967. The plaintiff No, 1 
claimed to be the widow of Ram Swa- 
rup. The plaintiff No, 2 and the defen- 
dant No: 1 were said to be his daughters. 
It was said that Ram Swarup did not 
leave behind any other heir except the 
plaintiffs and the defendant No, 1.° The 
defendant No. 2 was said to be not 
having any share in the property but 
She was asserting her right in the house. 
The suit for its partition was filed. The 
suit was resisted by the defendant No, 2 
on the ground inter alia, that the plain- 
tiff No. 1 was not the legally wedded 
wife of Ram Swarup and that the plain- 
tiff No.2 and the defendant No, 1 had 
also no share in the said house, The 
contention of the plaintiff No, 1 that 
she was married to Ram Swarup in the 
year 1958 was denied. The trial court 
recorded the statement of the defen- 
dant No. 2 under O. 10, R. 2 C. P. C. She 
said that the plaintiff No. 1 had “Gar 
Par Aakar Baith Gai Thhi”, The trial 
court on a consideration of the evidence 
adduced by the parties held that the 
plaintiff No, 1 was not an heir nor the 


“widow of Ram Swarup and as such was 
not entitled to any share in the dis- 


puted property. The trial court, how- 
ever, held that the lega] heirs of Ram 
Swarup were the plaintiff No, 2. the 
defendant No,- 1 and the defendant 
No. 2 who “are the daughters of Ram 
Swarup and are therefore entitled to a 
share of 1/3rd each in the house in dis- 
pute. It also held that there was no 
evidence that the husband of defendant 
No. 2 was a tenant of the accommoda- 
tion in dispute: hence the question of © 
damages did not arise. The suit for par- 
tition was accordingly decreed and it 
was declared that the plaintiff No, I 
has no share in the house in dispute. - 
It was further declared that the plaintiff 

No. 2 was entitled to 1/3rd share in the 
house in dispute and that the ‘defendant 
No. 1 had 1/3rd share, It was further 


‘declared that the defendant No, 2 had 


also 1/3rd share in the disputed house. 
Against that decision an appeal was 
filed by the plaintiff Smt. Ram Kali 
The appellate court below held that the 
plaintiff Ram Kali was the widow of 
Ram Swarup. Consequently the appeal 
was allowed with costs and the decree 
was modified to the effect that the suit 
of the plaintiff shall stand decreed for 
partition and separation of 1/4th share 
of Smt, Ram Kali, 1/4th share of Smt. 


Hanso, 1/4th share of Smt, Bibbe ‘. and 


~ 


1982 


U/4th share of Smt, Bimla. Smt, Bibbè 
has filed the second appeal, ' l 


2 For the appellant it was urged 
` that the appellate court below erred in 
holding that Smt. Ram Kali is the widow 
of Ram Swarup. The submission was 
that Smt. Ram Kali had not alleged in 
the plaint that her marriage had been 
performed in accordance with the cus- 
tomary rites prevailing in her commu- 
nity in the year 1958 and as the same 
fact had not been pleaded the appellate 
Court below fell in error in considering 
the evidence adduced in that behalf and 
in setting aside the finding reached by 
the trial court, 

3. The parties to the dispute are 
Hindus, They are governed by the pro- 
visions of Hindy Law and the Hindu 
Marriage Act, The plaintiff No, 1 had 
stated in the plaint that she was mar 
ried to Ram Swarup in the year 1958. 
In her deposition before the court below 
she had stated that when she became 
a widow her parents got her marriage 
settled with Ram Swarup and she was 
married with Ram Swarup in the year 
1958, That being the position the said 
marriage would obviously be governed 
by the provisions of Hindu Marriage 
Act, 1955, 


4, Section 7 of the H. M. Act provi- 
des that a Hindu marriage may be solem- 
nized in accordance with the custo- 
mary rites and ceremonies of either 
party thereto, Sub-sec, (2) of Sec. 7 of 
the Act provides that where such rites 
and ceremonies include the ‘saptapadi’ 
(that is, the taking of seven steps by the 
bridegroom and the bride jointly be- 
fore the sacred fire), the marriage be- 
comes complete and binding when the 
seventh step is taken, So a Hindu mar- 
riage may be solemnized by the perfor- 
mance of ceremonies and customary rites 
which are recognized by the caste to 
which the parties belong, In other words, 
ceremony of marriage must be in ac- 
cordance with the custom or usage ap- 
plicable to either party and the cere- 
mony must be such which is allowed by 
the custom of the caste to which the 
parties belong. It ik now competent to 
_ any two persons who are Hindus to 
solemnize a ceremonia] marriage under 
the Act and what is necessary ig that 
' solemnization of marriage must be in 
' accordance with customary rites and 
. ceremonies of either party to the mar- 
_ Tiage, The customs must of ‘course be a 


~ 
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-valid custom and similarly ceremonies 
‘ must be those which are 
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requisite for 
the performance of marriage in the 
caste to which the parties belong, In the 
case of Bhaurao v. State of Maharashtra 
(ATR 1965 SC 1564) it was pointed out 
that the word ‘solemnize’ means, in con- 
nection with a marriage, ‘to celebrate 
the marriage with proper . ceremonies 
and in due form.’ It was observed fur- 
ther that therefore unless the marriage 
is ‘celebrated or performed with proper 
ceremonies and in due form’ it cannot 
be said to be ‘solemnized,’ That being 
the position it is essentia] for the pur 
pose of Sec. 7 of the H, M. Act that the 
Marriage should be celebrated with pro- 
per ceremonies and in due form. Merely 
going through certain ' ceremonies with ~ 
the intention that the parties be taken 
to be married, will not make the cere- 
monies prescribed by law or approved 
by any established custom, vide Bhaurao 
Shankar’s case (supra), This authority 
was followed by the Supreme Court in 
another case Kanwal Ram v. Th2 Hima- 
cha] Pradesh Administration (AIR 1966 
SC 614) and also in Smt, Priya Bala v. 
Suresh Chandra (AIR 1971 SC 1153). So 
if a party to a suit claims to have been 
married .to a person he or she must 
establish that the marriage was solem- 
nized in accordance with the customary 
rites and ceremonies of either party 
thereto, The customary rites and cere- 
monies must, therefore, be completed 
and. proved, 

5. In the case in hand the plaintiff 
No, 1 alleged that she was married to 
Ram Swarup in the year 1958. In her 
evidence she stated that she had become 
widow and then her parents settled the 
marriage with Ram Swarup which was 
performed by observing certain cere- 
monies, She did not allege in her plaint 
that the marriage was performed in ac- 
cordance with the alleged custom known 


“as ‘Kay’ in the caste to which she be- 


longed. The defendant No, 2 denied the 
factum of marriage and _ specifically 
pleaded that the plaintiff No. 1 was not 
a legally wedded wife of Ram Swarup. 
The defendant No, 2 further stated in 
her ‘statement recorded under the provi- 
sions of O. 10 R. 2 C.P.C.. that the 
plaintiff No. 1 had “GHAR PAR AKAR 
BAITH GAI THHI.” These words were 


construed by both the courts below. The 


trial court held that the customary rites 
had not been proved and that at any 


- rate the same had not been pleaded. 
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The appellate court below emphasizing 
the said words of the defendant No. 2 
made under O. 10 R. 2 C. P.C., and also 
other circumstances held that the mar- 
riage of plaintiff No, 1 had been solem- 
nized in accordance with the usage or 
custom applicable to the parties in 
question, It is by now well settled that 
-a decision cannot be based on facts not 
pleaded and that no evidence would be 
permissible to be-led with regard to a 
fact which has not been pleaded, In ‘the 
instant case - the plaintiff No, 1 had 
claimed share in the house in dispute 
on the ground that she was widow of 
Ram Swarup who owned that house. She 
had .therefore, to plead that she was le- 
gally wedded wife of Ram Swarup. 
In other words, the marriage of the 
plaintiff No. 1 with Ram Swarup as a 
fact had to be pleaded and proved, It 
follows that essential ceremonies cons- 
tituting the marriage must have been 
-|}pleaded and proved in a case where 
her right was- .- being disputed. Smt, 
Ram Kali had merely stated in the 
plaint that she was married to Ram 
Swarup, That was denied. She had to 
say that her marriage had been so- 
lemnized in accordance with the custom 
and usage applicable to her, That 
was, however, not done, The trial 
court considering: al] the facts and cir- 
cumstances of the case had reached the 
conclusion that Smt. Ram Kali was not 
married to Ram Swarup. The appellate 


court below held to the contrary. The | 


ceremony of marriage in accordance 
with the custom known as ‘Kaz’ in the 
community to which the plaintiff 
No. 1 belonged was no doubt not 


pleaded, The question is’ was it other-. 


wise established in the case? ‘The de- 
fendant No. 2 had categorically denied 
the marriage of-’ Smt. Ram Kali with 
Ram Swarup. She had said with res- 
pect to Smt. Ram Kali “Ghar Par 
Aakar Baith Gai Thhi” These words 
do not indicate that the marriage of Ram 
Kali had taken place with Ram Swarup. 
On the other hand these words go to 
suggest that she was just a kept of Ram 
Swarup, No doubt Smt, Ram Kali had 
examined certain persons to show that 
Some ceremony had been performed but 
there is no evidence to the effect that 
such ceremony of alleged marriage was 
in accordance with usage or custom ap- 
plicable to her community. What were 


the ingredients of the custom known as 
‘Kaz? were not sought to be pleaded 


Gulvir Singh v. Tara Chand 


.my view was correct in holding 


ALR. 


Or proved, In the case of a caste custom 
or a custom of any sub-caste it must 
have been shown to be ancient, certain 
and reasonable and not opposed to pub- 
lic policy and it cannot be enlarged be- 
yond the usage by parity of reasoning 
since it is the usage that makes the law 
and not the reason of the thing The 
antiquity notoriety and reasonabjeness ofi . 
the alleged custom ‘Kaz’ was significant- 
ly not proved and established in the 
case in hand, The appellate court below, - 
therefore, fel] in error in holding thaf 
Smt, Ram Kali was the legally wedded 
wife of Ram Swarup, ‘The tria] court in 
that 
Smt. Ram Kali was not the legally wed- 
ded wife of Ram Swarup, 


6. In the result the appeal is allow- 
ed. The decree passed by the appellate 
court below is set aside and the decree 
passed by the trial Court is maintained. 
Since none appears to -contést the ap- 
pea] I make no order as to costs, 

Appeal allowed, 
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Gulvir Singh, Applicant v. Tara Chand, ~ 
Respondent, 

Civil- Revn, No. 1206 of 1979, D/- 
1-12-1981." 

(A) Civil P. C. (5 of 1908), Order 17, 

R. 3 (as amended by All, H. C) — 


Party whether present. — Determination 


of — Party in position to participate but 
seeking adjournments — Court proceed- 
ing with case under O. 17, R. 3 — 
Proper, 

In the instant case a suit for eviction 
of tenant was filed by the landlord, The 
defendant tenant had obtained 15 ad- 
journments in the period. of 15 months, 
While granting one of the adjournments 
the trial Court made clear that if stay 
order of the High Court is not obtained, 
no further adjournment will be granted, 
On subsequent date adjournment was 
granted on ground that stay is to be 
obtained from the Supreme Court 
However, no stay order was in fact . 
filed. Consequently, application of the 
tenant for adjournment was rejected and. 
the trial’ Court proceeded to dispose of 


*Against order of V, $, Kulshresta, 2nd 
Addl, Dist, J, Bulandshahr, pie 29-5- 
1979. 
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the case on merits under O, 17, R. 3. 
The defendant then moved an applica- 
tion that he would cross-examine 
witnesses produced by the plaintiff and 
would also produce his own evidence. 
However this application was also dis- 
missed as the Court. had already dic- 
tated the judgment and the suit was 
decreed, 

Held that the application filed from 
time to time by the defendant clearly 
showed that he wanted to get the case 
postponed somehow aithough he was in 
a position to participate in the proceed- 
ings, The defendant first wanted to have 
the case postponed. Having failed in this 
effort, he submitted to the court that he 
was in a position to proceed with it, 
The last application was, however, filed 
` after the judgment had been dictated. 
Thus the defendant was in a position to 
participate in the proceedings but he 
deliberately refused to do so. The trial 
Court was therefore justified in proceed- 
ing with the case under 
Case law discussed, (Paras 7, 8, 9, 10) 

Mere physica] presence may not in 
certain circumstances amount to appea~ 
rance’ for purposes of participation in 
the proceeding but a party cannot be 
‘allowed to dictate to the court: and if 
he is in a position to participate in the 
proceedings and deliberately refuses to 
do so in order to achieve his own ends, 
the provisions of O. 17, R. 3, C. P. G 
can be attracted to the proceeding, Par- 
ticipation in the proceedings cannot be 
‘made subject to the choice or wil] ofa 
party. If circumstainces prevent him or 
render him incapable to participate in 
the proceeding, that-is another matter. 

| “(Para 7) 
` (B) Civil P. C. (5 of 1908), O. 17, 
Rr. 3 and 2, Explanation (added by All. 
HC) — Party whether present or absent 
— Determination for purpose of R. 3 — 


Explanation added to R, 2 (by All. HC) 


can be called in aid. _ (Para 9) 

(C) Civil P. C. (5 of 1908), O. 18, 
R. 3-4 — Provisions of R. 3-A are 
directory — Examination of plaintiff at 
late stage of suit — Permission granted 
on cogent reasons — Valid. (Para 11) 
Cases Referred: Chronological] E 


1981 All WC 659 
(1979) Civil Revn, No, 1936 of 1977 Dp. 
10-10-1979 (All), Satya Prasad Thap- 
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O. 17, R. 3. 
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ATR 1946 All 353:1946 All LJ 277 (FB) 
7, 9 
AIR 1926 Mad 971 6, 7 


B. P. Malik, S. N. Agarwal, for Ap- 
plicant: A. K. Yog, for Respondent, 


ORDER :— This is a defendant's re- 
vision from an order passed by the II _ 
Additiona] District Judge, Bulandshahr 
dated 29th of May 1979 decreeing the 
plaintiffs suit for ejectment of the de- 
fendant and recovery of a sum 
of Rs. 2748.35 - with pendente lite 
and future damages for use and occupa- 
tion at the rate of Rs, 200/- per month 
from him subject to the payment of 
court-fee on the execution side. 


2. The defendant is the tenant of the 
accommodation in question, and the 
plaintiff is its landlord. The house is 
situate in. Civil Lines, Bulandshahr. 
The defendant took it on lease in the 
month of November, 1976. According 
to the plaintiff, the rent agreed was 
Rs, 200/- per month The defendant 
paid an advance of Rs. 200/- in Nov- 
ember 1976, and paid no rent there . 
after. The accommodation let out to 
the defendant consists of 2 living rooms, 
one store room. one kitchen, latrine, 
bathroom, courtyard and verandah, It 
appears that relations between the par- 
ties became strained, and proceedings 
under Sections 107/117, Criminal P. C. 
were drawn, The defendant was alleged 
to have made an assault on the plaintiff 
and caused hurt to him and his wife, 
The plaintiff served g combined notice 
of demand and termination of tenancy 
dated 27-10-1977 on the defendant, Ac- 
cording -to the plaintiff, U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (XIII of 1972) did not 
apply to the accommodation in dispute. 
The defendant was alleged to have de- 
faulted in the payment of rent for over 
an year. The defendant sent a reply to 
the notice stating that the rate of rent 
was Rs, 30/- per month and that he had 
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paid ‘rent til] September 1977. Since the 
defendant did not vacate the premises 
after the expiry of the period of notice, 
the suit giving rise to this revision was 
filed for the reliefs mentioned above on 
the allegations that the defendant was 
a tenant of the accommodation’ at the 
rate of Rs. 200/- per month that he had 
defaulted in the payment of rent since 
November 1976, that a combined notice 
of demand and termination of the 
tenancy had been served on him; and 
that he had failed to vacate the premises 
or to pay the arrears, 


3. The defence delivered -was that 
the defendant was inducted to tenancy 
by the son of the plaintiff named Sri 
R. S. Gupta at the rate of Rs. 30/- per 
month and that he had paid rent up to 
Septeniber 1977. It was further alleged 
that the plaintiff had agreed that the 
provisions of U. P. Act No. XII of 
1972 shall be applicable to the premises, 
and the defendant shall be entitled to 
the benefits thereof and that since the 
defendant had paid the entire rent till 
September 1977, he was not a defaulter. 


4. The trial court. decreed the suit. 
It held that the defendant was a tenant 
of the plaintiff at g monthly rent of 
Rs. 200/- that he had paid no rent since 
November 1976, and arrears to the 
tune of 2'748.35 had accumulated against 
him that his tenancy was determined 
by a combined notice of demand and 
termination of tenancy; that Act 
No. XIII of 1972 was not applicable to 
the premises; and that the defendant 
was accordingly liable to ejectment from 
the premises and also to pay the arrears 
and pendente lite and future damages 
for use and occupation at the rate of 
Rs. 200/- per month, 


5. The suit was filed on 23-12-1977, 
and it was fixed for filing of the writ- 
ten statement on 10-2-1978. On that 
date, the defendant . prayed for one 
month’s time to file the same, The court 
granted five days’ time to file the writ- 
ten statement, and it was filed on 15-2- 
1978. The case has a chequered history 
thereafter, After the written statement 
had been filed, the case was posted for 
framing of issues on 6-3-1978, It could 
not be taken on that date. The suit was 
transferred from the court of Judge 
Smal] Causes to the court of O Addi- 
tional District Judge, and the issues 
were framed: The case was fixed for 
hearing on 31-5-1978. On that date, the 
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defendant applied for adjournment for 
two months, The application was allow- 
ed, The case came up for hearing on 
31-8-1978, The defendant again applied 
for adjournment, and the same was 
granted. The case was fixed. for hearing 
on 23-9-1978. The defendant again ap- 
plied for adjournment, and the case was 
adjourned to 18-10-1978. On 18th and 
19th of October 1978, the statement of 
plaintiffs witnesses was recorded, and 
20th of October 1978 was fixed for de- 
fendant’s evidence, The defendant again 
applied for two months’ time to bring 
a stay order. Time till 98-11-1978 was 
granted subject to payment of costs 
awarded earlier for adjournment, The 
plaintiff had ‘complained that the earlier 
costs had not been paid by the defen- 
dant, On 8-11-1978 again, the defendant 
applied for one month’s adjournment. 
Adjournment was allowed for a week 
Subject to payment of costs awarded 
earlier, It appears that the costs award- ` 
ed had not been paid, The case was 
fixed for hearing on 16-11-1978, On this 
date, the defendant paid a sum of 
Rs, 50/- towards costs but did not pay 
the balance of Rs. 95/-, which he was 
directed to be paid by the next date. 
On 16-11-1978, the defendant again ap- 
plied for adjournment for 15 days to 
bring a stay order, Adjournment was 
allowed for 4 days on payment of the 
balance cost, The case was posted for 
hearing on 20-11-1978. It appears that 
the defendant wanted to file a revision 
against an order dated 20-10-1978 passed 
on an application moved by the plaintiff 
under O. 18, R. 3-A, C. P. C. for permis- 
sion to examine himself at a later stage 
of the case, The defendant was directed 
to pay balance cost by 23rd of Novem- 
ber 1978. On 23-11-1978, the Presiding 
Officer of the court was on leave, and 
the case was fixed for 5-12-1978 for 
fina] hearing. It appears that a revision 
filed to this Court against the order 
dated 20-10-1978 was dismissed on 
20-11-1978, and on 5-12-1978 when the 
case was taken up by the court below, 
the defendant asked for an adjournment 


- for two months to bring a stay order 


from the Supreme Court. The adjourn- 
ment was granted on payment of Rs, 20/- 
as costs to be paid within three days. 
The case was posted for hearing on 
8-1-1979, It appears that the defendant 
had moved an application to the Dis- 
trict Judge.for transfer of the case from 
the court of the I Additional District 
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Judge, The stay order was filed on 8-1- 
1979, The transfer application was how- 
ever rejected by the District Judge on 
31-3-1979. The court below fixed 17th 
of April 1979; for evidence of the par- 
ties and for arguments, On 17-4-1979, 
the defendant again applied for adjourn- 
ment for a month, This was allowed. 
The case was posted for hearing on 
1-5-1979,-On this date again, the defen- 
dant filed an application for adjourn- 
ment which was allowed, and the case 
was posted for 8-5-1979. The defendant 
again applied for one month’s adjourn- 
ment to bring a stay order from the 
High Court by moving a transfer ap- 
plication there, The court below granted 
seven days’ time to bring the stay order. 


The case was posted for 15-5-1979 for | 


' hearing, The order sheet of 8-5-1979 is 
relevant and is quoted below :— 


“Aaj Wad pesh Hua, Awaz dillaee 
gaee, Vivadigan hazir aye. 65/D prar- 
thnapatra pratiwadi mai Shapathpatra 
66/D Waste Iltawa Tareekh Wa Samaya 
1 Mah Mohlat Waste Lane Stay Order 
Uchchatam Nyayalaya se pesh hua wa 
waki] wadee ko bhee suna Gaya 
Aadesh hua ki kirayedar Prarthi ne 
Ab Tak Pichhala Harja Jaisi Ki Hida- 
-yat Kee gayee Thee Ada Naheen Kiya 
Hai Kirayedar ko poora Mauqa dete 
hue aur uski charajoee ke Barhane ke 
liye prathnapatra iltawa  tareekh 
waste pesh karne transfer application 
Samaksha unchchtam nyayalaya men wa 
dakhi] karne stay order dinank 14~5-79 
tak baadai harja 20/- rupaye babat Aaj 
ke bad ke multawi hone ke tatha pich- 
hala Harja jo ada nabeen kiya gaya 
hai sweekar howe, Basoorat kasir rahne 
ke karyawahee yaktarfa virudha pra- 
rthee hogee, . Agar ku] harja ada howe 
to 15-5-79 waste samaat qataee muqa- 
dama niyate howe. Agar kul haria jo 
bajib hai ada naheen hota hai to bad 
dinank 15-5-79 ko ektarfa hoga tatha 
yah bat kahte hue ki agar koee stay 
order misal par shami] naheen hota hai 
Vivadigan ko soOochana dee jawe, ” 

As observed, the case was posted for 
hearing to 15-5-1979. The defendant 
neither paid the costs nor did he pro- 
duce any stay order till that date. The 
transfer application moved to this court 
was dismissed on 7-5-1979. On 15-5-1979, 
when the case was taken up, the ap- 
plicant moved another application for 
adjournment on the ground that he 
intended to move the Supreme Court 
for transfer and bring a stay order from 
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that court, The court granted two weeks’ | 


time to bring a stay order, This order 
reads as follows :—~ 


“Aaj pesh hua, Vivadigan hazir aye. 


-Waste wadi Sri Kishan Chand Singh 


Advocate hazir aye wa  prarthnapatra 
55/D waste mohlat 1 mah saste lane stay 
order bad daira transfer application 
uchchatam nyayalaya men pesh hokar 


` adesh hua ki waki} wadi wa pratiwadi 


ko suna ki mananeeya uchch nyayalaya 
ke adesh kicertified copy leni hai wa wah 
Supreme Court men appeal dair andar 
15 din kar sakte hain, Iltawa tareekh 
Mugaddama Baadai Harja 20/- deya Agii 
Tareekh' Tak Sweekar Howe Wa 29-5- 
1979 Waste Stay Order Ya Samaat 
Qataee Niyat Howe Jaisa Bhi Howe. 
Agar Stay Order Dakhil Naheen Hua 
To Fareekain Waste Dene Apni Apni 
Shahadat Taiyar Rahe, Ayandg Samai 
Naheen Diya Jawega.” 


The case was fixed for 29-5-1979, The 
defendant neither produced any stay 
order from the Supreme Court nor paid 
the costs awarded, When the case was 
taken up, the defendant again moved 
an application for adjournment for two 
months on the ground that he had en- 
trusted the papers to his counse] in the 
Supreme Court and since that court was 
closed, he may be granted two manths’ 
time to bring a stay order. This appli- 
eee was rejected . by the following 
order :.~— 


‘Heard the applicant and ead 
counsel] for plf, The transfer application 


was dismissed by Hon'ble High Court | 


on 7-5-1979 and since then no stay has 
been obtained, The affidavit is vague 
and does not disclose the date of filing 
and admission, In view of order dt, 15-5- 
1979 along with above facts, the appli- 
cation has no force and is rejected.” 
The applicant then moved an application 
(paper No, 58-C) that he was not ready 
with the case as the file had been given 
to the counse] at Delhi, hence another 
date may be fixed in the case, This ap- 
plication was rejected by the following 
order ;— 

“Heard, The application rejected for 
further time did not authorize the ten- 
ant applicant for not preparing this suit 


and there is- no sufficient ground to ad- 


journ the suit, It is rejected.” 

The proceedings of the case ag narrated 
above speak for themselves Within a 
period of 15 months, the defendant had 
applied for and obtained 15 ad{ourn- 
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ments in the case, On 15th of May 1979, 
the order-sheet of which has already 
been quoted, the court had clearly 
directed the parties to come: prepared 
with evidence and to conduct the case. 
_ It may be mentioned that Sri V. S. Kul- 
shreshtha, the presiding officer of the 
Court, was under 
and was to hand over charge on 3ist of 
May 1979. The case was an old one, 
and he was naturally keen to dispose it 
of, He accordingly, after rejecting the 
applications for adjournment, proceeded 
to. dispose of the case on merits under 
O. XVII, R. 3, Civil P. C. The witnesses 
on behalf of the plaintiff had been exam- 
ined, He alone was left to be examin- 
ed. His application under O. XVII, 
R. 3-A, Civil Procedure Code had been 
allowed, The court accordingly examined 
him and dictated the judgment on merits. 
The defendant then filed an application 
that he wanted to cross-examine the 
plaintiff and his witnesses and to pro- 


duce his own evidence, and he may be 


allowed to do so. The court below re- 


jected this application by an . order 
dated 29-5-1979, which reads as fol- 
lows :— 


“Seen the soplicadon dated 29-5-79 of 
Sri Gulvir Singh, defendant-tenant, 
which has been moved after I have dic- 
tated the judgment in ‘the open court 
and the suit has already been decreed. 
Thus, this application is not legally 
maintainable at this stage and is rejected”, 
According to the learned Judge, the 
judgment having been dictated and the 
suit having been decreed, there was no 
question of cross-examination of the 
_ witnesses of the plaintiff or the pro- 
- duction of the witnesses of the defen- 
. . dant, The suit was decreed ‘on merits 
for ejectment of the defendant and for 
recovery of a sum of Rs. 27.48.35 with 
pendente lite.and future damages for 
use and occupation at the rate of 
Rs, 200/- per month, The defendant was 
allowed to deliver possession of the -pro- 


=- perty by 15-7-1979. This order has been 


challenged by the present revision on 
the following grounds :— 

1. That the court’ below erred in 
proceeding to - decide the suit under 
O. XVII, R. š, C. P. C. 

2, That the court below erred in 
- permitting the plaintif to examine him- 
self on 29-5-1979, 

3. That the Court below wrongly 
rejected the two applications for ad- 
journment moved on 29th May 1979. 
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orders of transfer, ` 


‘on day fixed...... 
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4. That this was a fit case for trans- 
fer from the court of the I Addl, Dis- 
trict Judge, Bulandshahr, I shal] consi< 
der these points sériatim, 

-6. Learned Counsel for the applicant 
urged that the court below erred in de- 
ciding the case under O. XVI, R. 3, 
Civil P. C. as the applicant had not 
appeared to participate in the proceed- . 
ings but had done so only to move for 
adjournment: and a party can be held 
to be present within the meaning of 
O. XVII R. 3, Civil’ P. C, only if he 
appears to produce his evidence or to 
cause the attendance of his witnesses or 
to perform any other act to the further 
progress of the suit for which time had 
been allowed to him. According to lear- 
ned counsel, the mere physical presence 
of a party is no appearance in order to 
attract the provisions of O. XVIL R 3. 
Appearance under that provision must 
be for the performance of the acts 
mentioned therein, Reliance was placed 
On Ramji Upadhyaya v. Madho Upa- 
dhyaya (1981 All WC ' 659); K. Seethamma 
v. K. Kameswar Rao (AIR 1967 Orissa 
152): Marothu Suryarao vy, Paluri Ped- 


- diyya (AIR 1967 Andh Pra 152); Muza- 


mmal Hussain v. Chaganlal Jain (AIR 
1967 Assam 14) and T. Kaliappa Muda- 
liar v. Kumarasami Mudali (AIR 1926 
Mad 971). Ramji Upadhyaya vy. Madho 
Upadhyaya (1981 All WC 659) dealt with 
a case where the counse] reported ‘no 
instructions’ to the court and submitted 
that he could not proceed with the ap- . 
peal in the circumstances, The- appeal 
was accordingly dismissed. This court 
held that the appea] was dismissed for 
default, That case does not apply in the 

instant case, A mere information by a ` 


—counse] that he has no instructions to 


proceed with the case cannot be said 
to be the presence of a party for the 
purposes of O, XVII, R. 3. In Marothu 
Suryarao v, Paluri Peddiyya (AIR 1967 
Andh Pra 152) it was held that if a 
party absented himself from the pro- 
ceeding after adjournment was refused, — 
and the case was disposed of, the order 
could not be held to be one passed un- 
der O. XVI, R. 3 but was an order 
passed under O. XVII, R. 2, The provi- 
sions of O. XVI, Rr. 2 and 3 as amend- 
ed by Andhrg Pradesh will have to be 
considered, They read as follows:— 
“2, Procedure if parties fail] to appear 
Where on any day to 
which the hearing of the suit is adjourn- 
ed, the parties or any of them fai] to 
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appear, the Court may proceed to dis- 
pose of the suit in one of the modes 
directed in that behalf by Order IX or 
make such other order as it thinks fif- 

Explanation Where the evidence or 
a substantial] 
of any party has already been record- 
ed and such party fails to appear on 
any day to which the hearing of the 
suit is adjourned the Court may, in its 
discretion, proceed with the case as if 
such party were present, 

3. Court may proceed notwithstand- 
ing either party fails to produce evi- 
dence, ete, Where any party to a suit to 
whom time has been granted fails to 
produce his ‘evidence, or to cause the 
attendance of his witnesses, or to per- 
form any other act necessary to the 
further progress of the suit, for which 
time has been allowed, the Court may, 
notwithstanding such default. , : 

(a) if the parties are present, onoeed 
to decide the suit forthwith: or 

(b) if the parties are, Or an 
is absent, proceed under Rule 2.” 
Andhra Pradesh High Court Amend- 
. ment to Rule 2: 

“Add at the end of Rule 2, ‘the follow- 
ing explanation :— 

“Explanation :— The mere presence in 
_Court of a party or his counsel] not 
duly instructed shal] not be considered 
to be an appearance of the party with- 
in the meaning of this rule,” 

In view of the above amendment of R. 2 
by the Andhra Pradesh High Court, a 
party, in the circumstances referred to 
in the Amendment, could not be held 
to be present in the proceeding in order 
to attract the provisions of O. XVI, 
R. 3, Civil P. C. It may be necessary to 
notice the Amendment made to Rr. 2 


of them, 


and 3 by this Court, The Amendment to. 


R. 2 reads :-— 

“Add the following :— 

Where the evidence, or a substantial 
portion of the evidence, of any party 
has already been recorded and such 
Party falls to appear on such day, the 
Court may in its discretion proceed 
` with the case as if such party were 
present, and may dispose of it on the 
merits, © 

Explanation. No party shall be 
deemed to have failed to appear if- he 
is either present or represented in 
-Court by agent or pleader, though en- 
gaged only for the purpose of making 

an application.” 
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7. The Amendment to Rule 3 reads: 
“In Rule 3, put a comma after the 


first word “Where” and insert there- > 


after the words “in a case to which 
Rule 2 does not apply”. ” 

In view of the Explanation added to 
R. 2, a party who is present only for 
making an application would be deemed 
to be present in the proceeding, where- 
as under the Explanation added to R. 2 
by the Andhra Pradesh High Court, the 
mere presence of a party or his counsel 
not duly instructed could not be con- 
sidered to be an appearance of the 
party, In the instant case, the applicant 
moved two applications for adjourn- 
ment and thereafter filed an application 
that he would cross-examine the wit- 
nesses produced by the plaintiff and 
would also 
These. applications have already been 
referred to by me in the earlier part of 
this judgment, They clearly go to show 
that the applicant wanted to get the 
case postponed somehow although he 
was in a position to participate in the 
proceeding: He filed two applications 
for adjournment, They having failed. he 
filed a third one to proceed with the 
case to cross-examine the 


dence, It is. apparent that the applicant 
first wanted to have the case postponed. 
Having failed in his effort, he submitted 
to the court that he was in a position 
to proceed with it. The last application 
was, however, filed after the judgment 
had been dictated, © Marothu Suryarao 
v. Paluri Peddiyya (AIR 1967 Andh 
Pra 152) (supra), to which reference was 
made, is distinguishable on facts. In 
Panna Lal Mandwari v, Mt, Bishen Devi 


(ATR 1946 All 353) (FB) the plaintiff on’ . 


the date of hearing applied for time to 
produce his documents, Time was 
granted on the next date, the plaintiff 
was absent, plaintiffs counsel] applied 
for adjournment, The prayer was re- 


fused, and the suit was dismissed for _ 
‘default, It was held that O. XVIL R 3, 


and not R. 2, applied to the case. The 
amendment made by this Court to these 
rules was noticed, and it was observed: 

“In view of this explanation, itt is 
clear, in our judgment, that the trial 
Court could not, on 5th February 1942 
proceed under R. 2 of O. 17. as it origi- 
nally stood, in other words, under what 
is now para 1 of R. 2 after the addi- 
tions made by this Court, The argument 
of the appellants counsel, _ then 





produce his own evidence. | 


plaintiffs — 
‘ witnesses and to produce his own evi- 
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is that, in any event, the language used 
by the trial Court shows that it intend- 
ed to proceed under para 1 of R. 2 of 
O. 17, We do not consider it necessary 
to express any opinion on the question 
whether the intention of the Court, 
‘if it is clearly expressed, is material 
even if it has purported to act in ac- 


| _ cordance with a certain provision of the 


Code under a misapprehension as to the 
correct provision applicable, because the 
language used by the Court in the case 
-before us cannot be said to be clear on 
the point, It is true that the Court said 
that the plaintiff was absent, That was 
correct so far as the physical presence 
of the plaintiff was concerned, The 
plaintiffs counsel, however, was pre- 
sent and filed an application for ad- 
journment, It is-also true that the Court 
used the word “default,” It has been arg- 
ued on behalf of the appellant that this 
word must be taken to have been used 
in the sense of failure to appear, and 
not in the sense of failure to produce 
evidence or to perform any other act 
necessary for the further progress of the 
suit for which time had been allowed 
within the meaning of R. 3 of O. 17, as 
amended by this Court. In our judg- 
ment this contention cannot be accept- 
ed. The ytmost that can be said is 
that the language , used by the trial 
Court was ambiguous and was open 
ta both the constructions 
above, If the plaintiff. and her advisers 
placed the latter construction upon it, 
can it be said that they were necessa- 
rily wrong? We think not, Furthermore, 
even if we were to accept the conten- 
tion that para. 1 of R. 2 of O..17 was 
applicable to the facts of this case which 
we are far from doing — we would 


. find it difficult to hold that a party can 


be penalised if the Court chooses to 
couch its. order in ambiguous language 
‘which is open to two constructions, As 
has been pointed out above, the appel- 
late Court treated it as a decision under 
R. 3 of O. 17 and no exception to that 
view was taken by: the defendant, We 
are, further, of the opinion that R 3 
of O. 17, as amended by this Court, was 
in terms applicable to the facts of this 
case 9 

Muzammal] Hussain v. Chaganlal Jain 
(ATR 1967 Assam 14) on which reliance 
has been placed by learned counse] for 
the applicant, is again distinguishable in 
that after adjournment was refused in 


that case, the defendant did not pasi 
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cipate in the proceedings, and the suit 
was decreed ex parte, It was held that 
O. XVI, R. 2 applied, and the defen- 
dant could make an application under 
O. IX, R. 13, C. P, C. I have already 
observed that the defendant-applicant 
in the instant case was-in a position to 
participate in the proceedings but he 
deliberately refused to do so. Natesa 
Thevar y. Vairavan Servaigaram (AIR 
1955 Mad 258) is also distinguishable on. 
the ground that the party concerned in 
In the 
proceeding nor had he any intention to 
participate. K. Seethamma v. K. Kames- 
war Rao (AIR 1967 Orissa 152) only 
lays down that the word ‘anpearance’ 


used in Order 17, Rule 2 does not 
mean mere physical appearance or 
presence of a party but me 


appearance or presence for purposes’ of 
participation in the proceeding, Meret 
physical presence may not in certain 
circumstances amount to ‘appearance’ 
for purposes of participation in -the pro-| 
ceeding but a party cannot be allowed 
to dictate to the court: and if he is in a 
position to participate in the proceed-} 
ings and deliberately refuses to do sof 
in order to achieve his own ends, the' 
provisions of O. XVIL R. 3 C. P. C. can 


subject to the choice or will of, party. 
If circumstances prevent him or render 
him incapable to participate in the pro-' 
ceeding, that is another matter. In T 
Kaliappa Mudaliar v, Kumarasami Mu-f 
dali (AIR 1926 Mad 971) it was obser- 





"The appearance contemplated by the 
Code must be, not as a man, but as a 
party and with the intention of acting 
as a such party in that suit and there- 
fore the mere fact that the party was 
present in Court when his pleader re- 
ported no instructions, would not amount 
to an appearance,” 


This case does not help the applicant, 
The applicant in the instant case, who 
himself was an Advocate clearly in- 
formed the court that he would partic 
pate in the proceeding, But this was at 
a stage when the judgment had been 
dictated, i 


8 The instant case seems to be co- 
vered by the Full Bench decision in 
M; S. Khalsa v. Chiranji Lal (AIR 1976- 
All 290), The facts of aca ers 
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that 8th of July 1969 was the date fixed 
for fina] hearing of the case. On that 
date, the defendant moved an applica- 
tion for adjournment on the ground of 
illness, The prayer was allowed subject 
to payment of Rs. 400/- as costs, and 
1-8-1969 was fixed for fina] hearing, On 
this date, counsel for both parties were 
present, Counsel for the defendant mov~ 
ed another application. This application 
was rejected by the Court, The counsel 
for defendants thereupon stated that he 
had no further instructions, and was, 
therefore, withdrawing from the case, 
The Court directed that the case will 
proceed under O. XVII, R. 3, C. P.C. 
The plaintiff thereafter produced his 
evidence and closed his case. The Court 
fixed 2-8-1969 for judgment, The suit 
was decreed on merits by an order dated 
9-8-1969. The question referred to the 
Full Bench was:— 

“Whether a case in which the defen- 
dant obtains an adjournment on the 
date of fina] hearing of 
suit and fails to appear on the adjourn- 


ed date, would be covered by R. 2 of. 


O. XVII C. P. C, and whether the Court 
has jurisdiction to pass an order under 
R. 3 of O. XVII, C. P. C.” 

.The appeal which was preferred 
against the order decreeing the suit on 
merits was dismissed by this court and 
the decree was affirmed, It was held 
that R. 3 of O. XVII applied to the 
case, The Full Bench observed that 
where a party failed to appear in the 
case, R. 2 applied and R. 3 applied 
where the party was either present or 
was deemed to be present, and had de- 
faulted in doing the acts mentioned in 
the Rule, The crucial] question in this 
regard is whether the party concerned 
was present or could be deemed to be 
present and had failed to do the acts 
mentioned in O. XVII, R. 3, or he was 
absent. Learned counsel for the appli- 
cant invited my attention to paragraphs 
Nos. 13 and 14 of the Full Bench deci- 
sion tq contend that the fictiona] pre- 
sence of a party is not to be taken into 
account for the purposes of applying 
R. 3 of O. XVIL Chief Justice Asthana 
in the aforementioned paragraph obser- 
ved as follows :— 

“So long as Rules 2 and 3 stand as 
they are, defectively though, I venture 
to suggest that— 

(1) Rule 3 cannot be resorted to where 
the parties or any of them is absent even 
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though on the previous -date the hearing 
of the suit was adjourned for granting 
to both or to any one of them time to 
produce evidence or witnesses or per- 
form any other act necessary to the 
further progress of the suit, Such a case 
would squarely be covered by Rule 2, 
the parties or any one of them having 
failed to appear, 

(2) RWe 3 can only be resorted to 
when the party, to whom time was given 
to produce evidence or to cause attend- 
ance of the witnesses or to perform any 
other act necessary for further progress 
of the suit, is actually present on the 
adjourned date of hearing but fails to 
do any of the acts for which the time 
was granted, For this purpose the fic- 
tional presence envisaged by the Ex- 
planation to Rule 2 is not to be taken 
into consideration, It is only the factual 
presence which is to be taken into ac- 
count, 

I would recommend that the courts be- 
low in their anxiety to dispose of the 
suit should not readily proceed to de- 
‘cide the suit on the merits under R. 3 
for they have the discretion not to pro- 
ceed to decide the suit forthwith under 
that rule. It is only in exceptional cases 
that this be done in order to penalise a 
really negligent or cantankerous party. 
I would leave the matter at that.” 
These observations do not help the ap- 
plicant, In the instant case, the appli- 
cant was factually present, and was 
also in a position to participate in the 
Suit proceedings but he chose not to do 
80 


9. Learned counsel for the applicant 
then submitted that the Explanation 
added to R. 2 by this court could not 
be taken into account for attracting 
R. 3 of O. XVII. According to learned 
counsel, the Explanation was confined 
to the case falling under R. 2 of O. XVII 
alone, This contention stands negatived 
by the observations of Hon’ble Satish 
Chandra, J. who gave the leading judg- 
ment for the majority view in M. S 
Khalsa v. Chiranji Lal (AIR 1976 All 
290), paragraph 97 whereof reads :— 

“On facts, the position in the appeal 
is that the defendants do not dispute 
that 1-8-1969 was an adjourned date and 
that on that day their counse] moved 
an application for adjournment, In view 
of the Explanation to R. 2, the defen- 
dants will be deemed present. The de- 
fendants having failed to establish that 
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they were absent, could not maintain 
the restoration application.” 
Operative portion of the 
states :—- 

“The _ appeal (F. A. F. O. 329/70) is 

dismissed with costs.” 
Panna La] Mandawari y. Mt, Bishen Dei 
(AIR 1946 All 353 (FB)) also leads to 
the same conclusion, The Allahabad 
Amendment to R. 3 too suggests that 
the Explanation added to R. 2 can be 
called in aid for the purposes of the 
application of R. 3. The amendment 
made by this Court states that where in 
a case to which R. 2 does not apply, 
any party'fo a suit to whom time has 
been granted fails to produce his evi- 
dence, or to cause the attendance of his 
witnesses, or to perform any other act 
necessary to the further progress of the 
suit, for which time has been allowed, 
the Court may, notwithstanding such 
default, — (a) if the parties are present 
proceed to decide the suit forthwith; or 
(b). if the parties are, or any of them is, 
absent, proceed under R. 2. The Court 
has accordingly to see whether a party 
is present or absent with reference to 
the provisions of R. 2. The Explanation 
added to R. 2 hence has to be taken in- 
to account for deciding whether a party 
is present or absent. In Rama Rao v.» 
Shantibai (AIR 1977 Madh Pra 222, 
at page 234) (FB) it was observed as 
follows :— 

“The other main question for our de- 
cision is about the meaning of appear- 
ance of a party at a hearing in the 
Court, There can be no doubt that the 
mere conscious presence of the party 
himself in the Court for participation 
therein when the case is called out, 
whether the party thereafter actively 
participates at the hearing or not, does 
amount to appearance of that party at 
that hearing. In the case of personal 
presence of the party, it constitutes ap- 
pearance even when he abstains from 
appearing after refusal of an adjourn- 
ment, Thus, in the case of presence of 
the party which constitutes appearance, 
even his further withdrawa] has no 
effect and R. 3 is attracted ..,......... a 
These observations clearly apply to the 
facts of the instant case, The applicant 
was very well present in the proceed- 
ing, He moved two adjournment appli- 
cations and thereafter again appeared 
to participate in the proceedings but by 
that time the judgment had been dicta- 


judgment 


ted, In L. Mahadev v. A. K. Anantha 


Guivir Singh v, Tara Chand 
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Krishna (AIR 1971 Mys 252) it was 
held that when'a party present in court 
on the adjourned date of hearing goes 
out to fetch his ecounse] but fails to 
turn up, the decree passed on merits 
is under R. 3 and not R. 2 of O. XVIL 
In’ Krishna Kumar v. Raghubir Prasad. 
Yadav (AIR 1979 Pat 49) it was held 
that if a party participated in the trial 
to some extent and thereafter absented 
himself from the proceedings, the judg- 
ment in his absence was under R. 3 of 
O. XVII. There further appears to be 
distinction between the words ‘appear’ 
and ‘present’ as occurring in Rr. 2 and 
3 of O. XVII respectively. 


10. In view of the discussion above, 
the court below rightly decided to pro- 
ceed with the case under R. 3 of O. XVIL 


11. Learned counse] then contended 
that the court below erred in granting 
permission to the plaintiff to examine 
himself on 29-5-1972 and the order 
passed in that behalf dated 20-10-1978 
Was erroneous in law. A revision against 
that order had been preferred to this 
Court, which was dismissed with the 
following observation :.— 


tN ua He may take up this ground 
in the revisioy, against the decree if 
any passed against him. At that stage 
the applicant may demonstrate any 
material prejudice which may have been 
caused to him by the alleged non-com- 
pliance of Or. 18, Rule 3A Z. P.C... ý 
The only prejudice pointed out was that 
the plaintiff had an opportunity to know 
the evidence given by his witnesses, 
and was in a position to fill up the 
lacuna in the statements of those wit- 
nesses, Neither any lacuna nor its fill- 
ing' was pointed out by learned counsel. 
The permission granted under O, XVIII, 
R. 3-A was by a detailed order passed 
by the Court below. It gave detailed 
reasons for allowing the plaintiff to 
examine himself at a late stage. In Civil 
Revision No, 1936 of 1977, Satya Prasad 
Thapliyal v, Jatan Singh decided on Oc- 
tober 10. 1979, it was held that the pro- 
visions of O. XVIII, R. 3-A are direc- 
tory, and the Court can permit a party 
to examine himself at a late stage of the 
suit, giving its reasons for the same. 
(See Mohd. Aqil v. Alimulla (1978) 4 
All LR 585: (1978 All LJ 547); Kwality 
Restaurant, Amritsar v. Satinder Khanna, 
Amritsar, AIR 1979 Punj & Har 72: The 
Amritsar Improvement Trust vy, Smt. 
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Ishri Devi, (1979) 2 Ren CJ 422 (FB) and 
Maguni Devi v. Gouranga Sahu, AIR 
1978 Orissa 228). The reasons recorded 
by the Court below in its order dt. 20-10- 
1978 are cogent and detailed, The order 
does not suffer from any legal defect. 
The contention fails and is: rejected, 


12. Learned counsel] then urged that 
the court below wrongly rejected the 
two applications filed for the adjourn- 
ment of the case on 29-5-1979. The order 
dated 15-5-1979 (quoted earlier) clearly 
directed the parties to come prepared 
with their evidence and to produce the 
same on 29-5-1979. Several] adjourn- 
ments had been granted in the case and 
since the court was under orders of 
transfer, it wanted to dispose of the 
same. The applicant knew that the case 
was fixed for fina] hearing on 29-5-1979. 
He further knew that the court had al- 
ready granted number of adjournments 
in the case, The applicant knew that he 
had to come prepared for participation 
in the proceedings, The fact that he had 
filed a transfer application in the Sup- 
reme Court did not absolve him of his 
responsibility of coming prepared with 
the case and to participate in the pro- 
ceedings in case No adjournment was 
granted by the court. The only ground 
mentioned for the adjournment was that 
he had left the file with his counsel in 
the Supreme Court. He could have 
brought the file for conducting the case 
on 29-5-1979, and then returned it to 
his counsel. He could have prepared 
another record as well for the purposes 
of the suit proceedings. The two applica- 
tions moved for adjournment were on 
the ground that since the transfer ap- 
plication was pending in the Supreme 
Court, the caSe deserved to be adjourn- 
ed in order to enable him to bring a 
stay order, Adjournment had already 
been granted on this ground earlier, The 
adjournment prayed owas for two 
months, It appears that the case in the 
Supreme Court was listed for 5-6-1979, 
Two months’ adjournment was thus not 
at all called for. In al] the applications 
the applicant had been praying for two 
months’ adjournment, may be to drag 
on the proceedings as long as it was 
possible to do so. The second application 
was moved on the ground that the file 
was not available to the applicant himself 
The applicant appeared to participate in 
the proceedings, though at a late stage 
when the order had been dictated, - Thus 
he was in a position to participate in the 
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proceedings, and the application appears 
to have been filed only with a view to 
obtaining postponment of the case, The 
order rejecting the applications does not 
suffer from any defect. 


13. Learned counse] then submitted 
that the application for permitting the 
defendant-applicant to participate in the 
proceedings was filed during the pro- 
gress of the proceedings, and the court 
below erred in not allowing the same. 
Learned Judge has observed that that 
application was moved after the judg- 
ment had been dictated. If the applicant 
desired to participate in the proceeding 
when it was in progress, there was no 
need to ask for permission, This indi- 
cates that the application was filed after 
the order had been dictated, as observed 
by the court below, If, on the other 
hand, the defendant-applicant was pre- 
Sent during the progress of the proceed- 
ings and desired to participate in the 
same, the contention that R. 2 of O. XVI 
C. P.C. applied to the case gets negati- 
ved, For the reasons, I am satisfied that 
the application for participation in the 
proceedings was not moved during the 
progress of the suit, It may be obServed 
that one Sri J. K. Mathur had been 
engaged by the defendant-applicant to 
conduct the case in the court below, His 
Vakalatnama continued, and he had not 
withdrawn from the case but he did not 
sign any of the three applications moved 
by the defendant, This further shows 
that the grounds for adjournment were 
not substantial and the prayer for parti- 
cipation in the proceedings was made 
after the dictation of the judgment, 


14. Learned counsel] then contended 
that the case was a fit one for transfer. 
This question had already been consider- 
ed by this Court, and the application 
for transfer was rejected as no ground 
Was found made out by this Court in its 
order dated 7-5-1979, Learned counsel 
further could not point out any suff- 
cient ground for transfer, That point 
also thus fails, 

15. No other point was pressed, and 
those pressed have no force. 

16. The revision accordingly fails 
and is dismissed with costs, Learned 
counse] for the applicant has prayed for 
three months’ time to vacate the premis- 
es, Time prayed for is granted. 

Revision dismissed, 
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DEOKI NANDAN, J. 
State of U, P. and another, Appel- 
lants v. Phool Chand Agarwa] and an= 
other, Respondents. 


Second Appeal No. 1873 of 1978, D/- 
21-1-1982,* 

Constitution of India, Art, 299 — Suit 
for delivery of possession of house — 
Execution, of lease in favour of Govern- 
ment — Lease deed not registered — 
Relation between parties ag lessor and 
lessee does not come info existence — 
Possession is only as a licencee — Gov- 
ernment is liable to restore possession 
to owner, (T. P. Act (1882), Sec, 107). 


Where a lease deed in respect of 
house executed for five years in favour 
of Government was not registered in 
accordance with the requirement of 
Art. 299, the relationship between the 
parties as landlord and tenant or lessor 
and lessee could not be said to have 
come into existence and the possess n 
of the Government through its officer 
was permissive ag any lease of immove- 
able property for any period or of any 
nature whatsoever could not be created 
in favour of the Government except by 
aregistereq instrument duly signed 
both by the lessor and the lessee and 
as far as the Government is concerned, 
signed and executed on its behalf in the 
manner prescribed by Art, 299. There~ 
fore, since the possession of the Gov- 
ernment through its officer was permis- 
sive, the possession of the Government 
in the premises in suit was that of 
licensee and it would be liable to res~ 
tore possession to the owner of the pro- 
perty and to pay the agreed amount 
per month as compensation until it did 
so. AIR 1960 Pat. 344 (FB) Disting, 

(Paras 12, 13, 14) 
Cases Referred: Chronological Paras 
AIR 1960 Pat 344 (FB) 13 

A, P. Misra, for Appellants: V, K. 
Gupta, for Respondents, 

JUDGMENT — This ig a second ap- 
peal by the State of Uttar Pradesh, 
Hem Chandra Joshi, District Industries 
Officer has been added as the second 
appellant. The two respondents who are 
indisputably the owners of a house 
situate at Vikasnagar in the district of 


"Against judgment and decree of Moti 
Babu Dist. J., D/- 18-4-1978. 
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Dehradun the boundaries of whic 

described at the foot of the sain cae 
tituted the suit giving rise io the pre- 
sent second appeal, against the State of 
Uttar Pradesh; the said Hem Chandra 
Joshi, District Industries Officer Deh- 
radun and K, N. Rai, Foreman, Train- 
ing-cum-Extension Centre, Vikasnagar 
for possession over the house ‘and for 
compensation for use and occupation, 
or mesne profits at Rs, 200/- per 
month for the period commencing Ist 
March, 1974 up to the date of delivery 
of possession over the -house to the 
plaintiffs, The facts as alleged in the 
plaint were that in August, 1980, the 
then District Industries Officer. Dehra. 
dun, approached Ramesh Chandra, the 
second plaintiff for taking the house on 
rent for the residence and office of the 
Incharge or Foreman, of the Training 
cum-Extension Centre, Vikasnagar. The 
second plaintiff, it is alleged, “offered 
to give the same on monthly reni of 
Rs, 200/-.”, which was accepted by the 
then District Industries Officer by let 
ter dated 22nd Aug. 1968, but certain 
additions and alterations were required 
to be carried out and it was agreed 
that the house would be taken after the 
Same were carried out, That having 
been done, the then Incharge of the 
Training-cum-Extension Centre, Vikas- 
Nagar, took the house on Ist Oct. 1968 
at the agreed rent of Rs, 200/- per 
month for five years and the second 
plaintiff executed, as the lessor, on Ist 
Oct, 1968, a lease deed in duplicate on - 
the form supplied by the office of the 
District Industries Officer, Dehradun, 
and his signatures having been witness~ 
ed, the same was transmitted for due 
execution on behalf of Government of 


- U. P., as the lessee, 


2. The plaintiff proceeds on to al- 
lege that the second plaintiff believes 
that the deed had not been executed on 
behalf of the lessee, nor was the same 
registered, and under the circumstan- 
ces “no valid lease existed between the 
Government and the plaintiffs: nor the 
relationship of landlord and tenant, or 
lessor and lessee has ever come into 
existence.” and that the occupation of 
the Jncharge, Training-com-Extension 
Centre, Vikasnagar (Foreman, Rajkiya 
Prashikshan Evam  Prasar Kendra} 
“purporting to be on behalf of the State 
of Uttar Pradesh hag all along been 
permissive”. It is then alleged that 
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the stipulated period of five Fcars hav- 
ing expired, the further occupation of 
the house by the Incharge, Training- 
-cum-Extension Centre, Vikasnagar, has 
become unauthorised and illegal, This 
is followed by the allegation that the 
property could be let out on a monthly 
rent of more than Rs, 200/- and that the 
amount of Rs. 1400/- was due for the 
period Ist August, 1973 to 28th Feb. 
1974 but on the service of the notice 
dated 2nd March, 1974 by the plaintiffs, 
the amount of Rs, 1400/- had been re- 
ceived by the plaintiffs and the defen- 
dants were in arrears from Ist Mar. 
1974 onwards, 


3. The defence was that the pro- 
perty was taken on rent for a period of 
five yearg and the defendant “did con- 
tinue in the property as tenant simce 
thereafter,” It was denied that the occu- 
pation of the house by the Incharge, 
Training-cum-Extension Centre wag un- 
authorised and illegal: that the property 
was occupied by the State of Uttar 
Pradesh and the said centre had no in- 
dependent existence apart from the 
State, The lability to pay rent. at the 
agreed rate was admitted but the claim 
of compensation for use and occupation 
was denied. The claim for possession 
was also refuted, The plea of under- 
valuation and deficiency in court-fees 
was also raised, In para 24 of the 
written statement, under the additional 
pleas, it was said that “in any case the 
plaintiff had himself executed the lease 
deed and it ig for the defendant to 
‘complete the same in case it has not been 
completed. The lease deed is operative 
and binding on the plaintif and the 
plaintiff is not entitled to challenge the 
same, Jt wag then claimed that the 
house was held by the defendant as a 
tenant on payment of rent from the 
coffers of the Government which was 
accepted as such by the plaintiff and 
that the compliance of the provisions 
of Art, 299 of the Constitution has been 
fulfilled by implication. It was further 
pleaded that the contract had been 
ratified by holding over and payment 
of rent and retaining the possession. It 
was pleaded that “Art. 299 of the Con- 
stitution is for the benefit of the de- 
fendant and it did not give any cause 
of action to the plaintiff to challenge 
the non-compliance thereof.” It was 
then pleaded that no contract was be- 
ing enforced by the suit and the provi- 
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sions of Art, 299 had been enacted 
ttio enable the parties to enforce the 
contract” and “as such the non-compli- 
ance of Art. 299 does not give any cause 
of action to the plaintif to maintain 


this suit.’ Lastly, it was pleaded that 
“after the period of lease the 
plaintiffs has accepted the defen- 
dant as his tenant by holding over 


and by the provisions of U. P. Act XII ` 


of 1972” that the plaintiff has also elect- 
ed to treat the defendant as tenant and 
is now estopped from challenging the 
said character of the defendant and its 
interest in the property and finally the 
tenancy between the parties can be 
created by payment of rent and deli- 
very of possession according to law 
which has been done in this case as 
Such valid tenancy between the parties 
has been created by operation of law. 


4. A replication was filed. It is not 
necessary to refer to it, The following 
were the issues on which the parties 
went to trial, namely :— 


1, Whether the defendant is not tenant 
of suit premises? If so its effect? 

2. To what relief, if any, is the plain- 
tiff entitled? 


8. Whether the suit ig undervalued 

and the court-feegs paid thereon is in- 
sufficient?” 
The third issue was decided as a preli- 
minary issue in favour of the plaintiff 
on 30th Mar. 1977. On issue No. 1, the 
trial court held that the relationship of 
a lessor and lessee or of a landlord and 
tenant did not come into existence be- 
tween the parties and the possession of 
the defendants of the premises in suit 
was permissive but not of a tenant, and 
the plaintiff was accordingly entitled to 
evict the defendants and to recover com- 
pensation for use and 
delivery of possession to the plaintiff, 
With these findings the suit was decreed 
for possession and recovery of compen- 
sation at the rate of Rs, 200/--per month 
from ist Mar. 1974 up to the date of de- 
livery of possession over the premises 
in suit, 


5. On appeal by the defendants, the 
learned District Judge modified the de- 
cree by confining if against the defen- 
dant State of Uttar Pradesh alone, and 
set it aside against defendants Nos. 2 
and 3: but on the controversy between 
the parties, it confirmed the finding of 


we 


occupation until - 
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the tria] court holding that the relation- 
ship of landlord and tenant did not 
come into being between the parties in 
the absence of a duly executed. contract 
in conformity with the provisions of 
Art, 299 of the Constitution. 
6. It appears that after the suit was 
instituted, the pro forma deed of lease 
which had been signed by the second 
plaintiff Ramesh Chandra, as alleged by 
the plaintiffs, was signed by the Joint 
Director of Industries Northern Zone, 
Bareilly, in token of hig acceptance of 
the same “as per D. I. O. DDu re- 
commendations.” The date put by the 
officer who signed as Joint Director In- 
dustries under his signatures, appears 
to be 1-9-1976, though the figure 1976 
is not very clear, This was after the 
written statement had been filed. 


7, After hearing the appeal under 
Order 41 Rule 11 of the Civil P. C. 
the substantia] question of law formu- 
lated by this Court, while issuing notice 
of the appeal to the  plaintiffs-respon- 
dents, was :— 

“Whether the appellant State of 
U. P, could be treated to be a tenant of 
the house in suit although the deed of 
lease was signed by and on ils behalf 
in accordance with the provisions of 
Art. 299 of the Constitution only after 
the institution of the suit ” 

8. The pro forma lease signed by the 
second plaintiff and the Joint Director 
of Industries is Ext, Ka-6. It appears to 
have been put forth as the first plank 
of its defence before the trial court by 
the learned counsel for the State of 
Uttar Pradesh. The tria] court met the 
argument based on that document by 
saying that the period of five years 
from ist Oct. 1968 had already expired 
. when it was signed on behalf of the 
lessee on 1st Sept, 1976. The trial court 
appears to have accepted the argument 
of the plaintiffs that the document was 
not properly in conformity with the 
requirement of Art. 299 of the Consti- 
tution and was not registered, and be- 
ing unregistered, it was inadmissible 


. in evidence, 


9, The contention raised on the said 
pro forma lease, Ext. Ka 6, was repeat- 
ed before lower appellate court, The 
lower appellate court held that having 
been signed on behalf of the State long 
after the expiry of the period of lease 
and after the institution of the suit, it 
could have no value in the eye of law 
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and even if the signatures on behalf of 
the State were accepted to be proper, 
the document was inoperative inasmuch 
as it was unregistered. 


10, The learned standing Counsel 
appearing for the State urged that whe- 
ther there was no valid lease on ac- 
count of non-compliance with the pro- 
visions of Art. 299 of the Constitution, 
or whether the deed of lease even if 
properly executed was inadmissible in 
registration, the 
effect was the same inasmuch as in 
either case a lease as contemplated by 
the parties did not come into existence 
or could not be given effect to for non- 
compliance with the mandatory provi- 
Sions of law. He did not urge that any 
lease for five years came into being as 
envisaged by the parties when the pro 
forma lease was signed by the Second ` 
plaintiff and was delivered to the focal 
Officers for being executed on behalf of 
the State of Uttar Pradesh, as the lessee 
by an officer competent to sign and 
authenticate it on its behalf in accord- 
ance with the requirements of Art. 299 
of the Constitution, He further conced- 
ed that even if it were duly signed and 
authenticated in accordance with the 
requirements of Art, 299 of the Consti- 
tution, and that too before the expiry 
of the term of five years, it would have 
heen useless for being inadmissible on 
account of being unregistered, Accord- 
ing to the learned standing Counse] the 
decision of the case did not, therefore, 
turn on the answer to the question 
formulated by this Court, while issuing ~“ 
notice of the appeal] to the plaintiff-res-~ 
pondents after hearing under O. 41 R 11 
C, P. C. I think the learned standing 
Counsel was right in saying so, but he 
urged that the absence of a duly execut- 
ed registered deed of lease, which is 
necessary according to law. does not 
necessarily lead to the result that the 
position of the defendants was not that 
According to the learned 
standing Counsel, the delivery of pos- 
session over the property with the in- 
tention to create a lease, in the present 
case with the express intention of grant- 
ing a lease for five years as evidenced 
by the delivery of the pro forma jease ' 
signed by the second plaintiff, coupled 
with the payment and acceptance of 
rent, in the absence of a contract. at- 
tracted the applicability of Sec. 106 of 
the T. P. Act, The result was that if, 


. + 
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the letting was taken to be for manu- 
facturing purposes, a lease from year to 
year, and if it was taken to be for re- 
Sidential: purpose, a lease from month to 
‘month came into being by operation of 
law. 


11, The contention on behalf of learn- 
ed counsel for the plaintifi-respondents 
was that a lease, by its very definition 
cannot come into being without a con- 
tract between the parties and a contract 
with the Government, in the sense of 
being an agreement enforceable 
at law, is impossible of com-« 
ing into being without complying with 
the mandatory requirements of Art, 299 
of the Constitution, Consequently a 
lease to which the Government Is a 
party cannot come into being without 
an instrument in writing that complies 
with the requirement of Art, 299 of the 
Constitution, and that being so a lease 
of immoveable property could be made 
in favour of the Government only by a 
registered instrument, even if it was 
for a term of less than one year, 
Learned counsel] confined his argument 
to the case of a lease in favour of the 
Government for he did not want to en- 
ter into the controversy whether in view 
of S. 2 of the Government Grants Act, 
the provisions of S, 107 of the T., P, Act. 
could properly be applied to a lease 
made by and on behalf of the Govern- 
ment, The question which thus atises 
for determination in this appeal is whe- 
ther.on the facts and in the circumstan- 
ces of the case a tenancy from year to 
‘year or month to month . could 
come into being in favour of the Slate 
of Uttar Pradesh under S, 106 of the 
T, P, Act, . 


12. The question so raised in the 
arguments before me is surely a sub= 


stantia} question of law on which the 


decision of the case turns, and in view 
of the importance of it I readily permit- 
ted it tọ be raised at the hearing of 
the second appeal under the proviso to 
sub-sec. (5) of S. 100 of the Civil P., C. 
I must observe at the outset that the 
possession of the appellant State over 
the premises was throughout permissive. 
- That is the plaint case itself. There 
was no dispute between the parties 
about the amount payable for the use 
and occupation of the premises by the 
State. The dispute is whether the pos- 
session of the appellant State was as a 
lessee or a tenant, because as a lessee or 
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a tenant the appellant State could not 
be evicted without terminating the iease 
or tenancy by notice under S. 106 of 


- 


the T, P, Act, I say so for two reasons, ' 


U. P, Act No, IO of 1947 did not apply 
to the premises as it appears to have 
been built shortly before its being let 
out to the appellant State, and U. P. 
Act XIO of 1972 had not become ap- 
plicable when the suit was instituted in 
1974 as 10 years had not expired from 
the date of the completion of its con~ 
struction, and even if that Act became 
applicable at any time during the pen- 
dency of the suit in the trial court or 
in the lower appellate court or in this 
Court, the necessary application under 
S. 39 of U. P. Act XIII of 1972 was 
not made by the appellant State. 
Secondly there could be no question of 
the applicability of S. 106 of the T. P. 
Act as a lease for the fixed term of five 
years as contemplated by the parties 
never came into being for want of due 
execution and registration of an in- 
strument of lease, On the other hand, 
if the possession of the appellant State 
in the premises in suit was merely per- 
missive and not that of a lessee or a 
tenant, the plaintiffs are entitled in law 
to be put into possession on their mere 
demand, by suit if necessary, without 
the requirement of any formal notice 
determining their right of occupancy. 
It would be useful at this stage to read 
Ss, 105, 106 and 107 of the T. P, ‘Act: 

“105, “Lease” defined:— A jJease of 
immovable property is a transfer of a 
Tight to enjoy such property, made for 
a certain time, express or implied, or in 
perpetuity, in consideration of a price 
paid or promised or of money, a share 
of crops, service or any other thing of 
value, to be rendered periodically or on 
specified occasions to the transferor by 
the transferee, who accepts the transfer 
on such terms.” 

"106. Duration of certain Jeases in 
absence of written contract or local 
usage:— In the absence of a contract 
or local law or usage to the contrary, a 
lease of immovable property for agri- 
cultura] or manufacturing purposes. shall 
be deemed to be a lease from year to 
year, terminable on the part of either 
lessor or lessee, by six months’ notice 
expiring with the end of a year of the 
tenancy: and a lease of immovable rro- 
perty for any other purpose shal} be 
deemed to be a lease from month to 
month, terminable, on the part of either 
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- lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of 


the tenancy.” 
“107, Leases how made:— A 
lease of immovable property fro 


year to year, or for any term’ exceeding 
one year or reserving a yearly rent, 
can be made only by a registered in- 
strument, 

All other leases of immovable pro- 
perty may be made either by a register- 
ed instrument or by agreement accom- 
panied by delivery of possession. 

Where a lease of immovable property 
is made by a registered instrument, such 
instrument or, where there are more 
instruments than one, each such instru- 
ment ghall be executed by both the les- 
sor and the lessee: 

Provided that the “State Government” 


may from time to time, by no- 
tification in the Official Gazette, direct 
that lease of immovable property, 


other than leases from, year to year, 
Or for any term exceeding one year, or 
reserving a yearly rent, or any class of 
Such lease, may be made by unregister- 
ed instrument or oral agreement with- 
out delivery of possession.” 
Section 105 contemplates the prior 
existence of an agreement for creation 
of a lease. So does every other transac- 
tion resulting in a transfer of property 
by the act of parties inter vivos, but 
il is not necessary in every case to en- 
force the agreement after the transfer 
is complete, Once an agreement results 
in a transfer of property, the transfer 
itself creates certain rights and obliga- 
tions which are enforceable as such In 
the case of certain transfers, as for ex- 
ample a sale or an exchange of property 
almost the entire agreement between the 
parties which precedes the sale or ex- 
change is given effect to or wholly ex- 
ecuted, when the sale takes place on 
payment of price and possession over 
the property sold is simultaneously de- 
livered to the purchaser. In the case 
of a lease reserving a rent, the payment 
of rent is generally periodical and it 
may be said in a sense that a person 
enforces a contract of lease when he en- 
forces payment of rent that was agreed 
upon before the lease was created. -But 
even as once a lease comes into being 
in pursuance of the agreement between 
the parties, to enforce payment of rent 
reserved in: the lease is enforcement of 
the obligation. of the lessee to pay rent, 
which the law imposes upon him under 
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"S. 108 (1) of the T. P. Act. Itis no! a 
case of a bare contract, S. 106 of the 


T, P. Act provides that “in the absence 
Of a contract ............ to the contrary. a 
lease of immovable property: for......... 
manufacturing purposes shall be deem- 
ed to be a lease from year to year 
n TE ANE EA for any other purpose...... 
] month to month,” It plainly means 
that in a case where the contract pe 
tween, the parties does not make a pro- 
vision whether the lease is from- year 
to year or from month to month, it shall 
be deemed to be a lease from year to 
year, in case it is granted for manu- 
facturing purpose and from month to 
month in case it is granted for any 
other purpose, Does it also include a 
case where there is a complete absence 
of any contract between the parties re- 
lating to the lease in question ? Now, 
if a lease could not be brought about 
without the existence of a prior contract 
in the sense of an agreement enforce- 
able at law, there could be no lease 
without a contract, and a complete ab- 
sence of a contract between the parties 
would be ruled out by the existence of 
the lease. The question which arises 
in the context of the present case 
rather is whether S, 106 of the T. P. 
Act ‘can take the place of a valid and 
enforceable agreement .of lease between 
the parties and create a lease between 
them, if, in spite of the absence of a 
contract between them, the owner of 
the property lets the other occupy it 
and accepts rent from him. Before an- 
Swering the question, it is necessary to 
refer to S. 107 which says that a lease 
Of immovable property from year to 
year or for any term exceeding one 
year or reserving a yearly rent, can be 
made only by a registered instrument, 
that all other leases of immovable pro~ 
‘perty may be made either by a register- 
ed instrument or by oral agreement ac- 
companied by delivery of possession; 
and that in case a lease is made by a 
registered instrument “such instrument 
Shall be executed by both the lessor 
and the lessee’. A lease of immovable 
property from year to year cannot,- 
therefore, be made except by a register- 
ed instrument. It would, therefore, not _ 
be possible to read S. 106 as a provi-* 
sion under which a lease from year to 
year could be deemed to come into ex- 
istence in the absence of a registered 
instrument signed by the lessor and the 
lessee both. Conformably with that 
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view it should not be possible to read 
S. 106 to create a lease from month to 
month in case the requirement of Sec- 
tion 107, if any, for the creation of a 
lease from month to month is not satis- 
fied. That requirement ig contained in 
the second paragraph of S. 107 which 
Says that all other jeases of immovable 
property may be made either by a re- 
gistered instrument or by oral agree- 
ment accompanied by delivery of pos- 
Session, It is in thig context that when 
a lease from year to year or for a 
term exceeding one year or reserving 
a yearly rent fails to come into being 
on account of the absence of a register- 
ed instrument duly executed by the 
Jessor and lessee, and yet the owner 
delivers possession to the purported 
lessee and accepts rent from him. It 
is sometimes regarded to be a lease 
from month to month rather than a 
licence simpliciter, However, in case 
the purported lessee is the government 
no oral agreement enforceable at law 
can be made with the Government and, 
therefore, it appears that leases of im- 
movable property for any period what- 
soever in favour of the Government 
can be made only by registered instru- 
ment. This inference is reinforced by 
the provisions of Art. 299 of the Con- 
stitution and seems to be based on good 
reasons of public policy for a lease does 
not merely confer a benefit, it imposes 
Obligations also, particularly the ob- 
ligation to pay rent. For example, an 
officer of the Government, may be in 
all good faith, were to hire a building 
for his office in a hurry on terms which 
may be neither prudent nor acceptable 
to the authority competent to contract 
on behalf of the Government and enter 
into passession and even pay rent of a 
month or two from out of the funds 
at his disposal, it would be impolitic to 
saddle the government with the liabi- 
lity for payment of the rent unless his 
action is ratified by the Government by 
fhe execution of a proper lease in con- 
formity with the provisions of Art. 299 
of the Constitution, and if that were 
necessary, the insistence on registration 
would not be a long step in applying 
S. 107 of the T. P. Act for the creation 
of a lease, for, its terms show that 
wherever a lease is created by an in- 
strument in writing, the instrument 
must be registered, 

13. .A. Full Bench decision of the 
Patna High. Court in Bustacollg Col- 
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liery Co. Ltd. v. Bandhu Beldar 
(AIR 1960 Pat 344) wa: cited before me. 
It was held in that case that the duration 
of a tenancy which comes into existence 
by payment and accep'ance of rent after 
delivery of possession under a’ void 
lease is determinable on the baSis of the 
provisions of S. 106 of the T. P. Act 
That wag not a case of a purported Jease 
in favour of the government and for 
the reasons indicated above it does not 
seem possible to say that any lease fon 
any period or of any nature whatso- 
ever could be created in fayour of the 
Government except by a registered in- 
Strument duly signed both by the lessor 
and the lessee and as far as the Gov- 
ernment is concerned, signed and ex- 
ecuted on its behalf in the manner pre- 
scribed by Art. 299 of the Constitution. 


14. In the result it must be held that 
the conclusion arrived at by the two 
courts below that the relationship of 
landlord and tenant or lessor and 
lessee did not exist between the par- 
ties in this case was correct, Since the 
possession of the Government through 
its officers was permissive the position of 
the appellant-State in the premises in 
Suit was that of a licensee and it was 
liable to restore possession to the plain- 
tiff in the suit and to pay the sum of 
Rs, 200/- per month as compensation 
until it does go, 

15. The appeal fails and is dismissed 
with costs, 

Appeal dismissed. 
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Lekh Raj, Petitioner v. 4th Additional 
District Judge, Meerut and others, Re- 
spondents, l 

Writ Petn, No. 1690 of 1979. D/- 25-2- 
1982, 

Cantonmentg (Extension of Rent Con- 
trol Laws) Act (46 of 1957), Sec. 3 — 
Notification extending U, P, (Temporary) 
Control of Rent and Eviction Act (3 of 
1947) to cantonment areas in U. P. — 
Extension resulting in repeal of U. P. 
Cantonments (Control of Rent and Evic- 
tion), Act (10 of 1952) by virtue of S. 2 
of U. P, Act 68 of 1971 — Extension of 
U. P. Act (3 of 1947) not a legislation 
by’ incorporation — On subsequent re- 
peal of aforesaid Act (3 of 1947) fresh 
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notification extending new U, P, Act (13 
of 1972) held, justified — S, 3 of Act 
(1957) cannot be challenged on ground 
of excessive delegation and abdication 
of legislative function — Extension of 
enactment — Interpretation, ( (i) Con- 
stitutiom of India, Art, 245; (ii) U. P. 
Cantonments (Control of Rent and Evic- 
tion) (Repeal) Act (68 of 1971), S. 2; (iii) 
Genera] Clauses Act (1897). S. 21; (iv) 
Words and Phrases — “Extend” — 
Meaning; (v) Legislation by incorpora- 
tion). 


A notification under S. 3 of Canton 
ments Extension of Rent Contro] Laws 
Act (46 of 1957), was issued extending 
U, P. (Temporary) Contro] of Rent and 
Eviction Act (3 of 1947) to the Can- 
tonment areas in U. P. And in view of 
S. 2 of U. P. Cantonments (Control of 
Rent and Eviction) (Repeal) Act (68 of 
1971). U. P. Cantonments. (Control of 
Rent and Eviction) Act (10 of 1952), ap- 
plicable to Cantonment areas in U. P. 
Stood repealed, Subsequently, on repeal 
of the aforesaid U. P. Act (3 of 1947) a 
fresh notification was issued extending 
U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972) to the Cantonment areas in U.P. 


Held that the subsequent notification 
extending U. P. Act 13-of 1972 to Can- 
tonment areas in U. P. was not invalid. 
I) cannot be said that extension of 
U. P. Act 3 of 1947 was legislation by 
incorporation and therefore, it would 
continue to be operative to the Canton- 
ments in U, P. even after its repeal by 
U. P. Act 13 of 1972. Where a provi- 
sion of one Statute is incorporated in 
another the repeal or amendment of the 
former does not effect the latter and 
the effect of incorporation is as if the 
provision incorporated were written out 
in the incorporating Statute and were 
a part of it admits of no doubt. How- 
ever, S. 2 of U. P. Act 68 of 1971 has 
not taken recourse to legislation by 
incorporation, The only purpose of the 
U. P. Act 68 of 1971 was to repeal Act 
10 of 1952 in order to clear the ground 
for the issue of a notification under 
S. 3 of Act (1957) by the Central Gov- 
ernment extending the provisions, of 
U. P. Act III of 1947 to the canton- 
ments. The power to extend the provi- 
sions of U, P. Act II of 1947 to the 
contonments by issuing a notifica- 
tion in this behalf already vested in the 
Central Government by virtue of S, 3 
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of the Act of 1957. It was, therefore, 
not a case of dearth of power but was 
a case where there was a hurdle in the 
exercise of the powers, namely, the ex- 
istence of Act 10 of 1952, By enacting 
Act 68 of 1971 the Parliament intended 
only to remove that hurdle and not 
confer a fresh power on the Central 
Government to issue the relevant notifica- 
tion in supersession of the power con- 
tained in Section 3 of Act of 1957, 
AIR 1979 SC 798 Disting, (Para 5) 


It cannot also be said that once the 
power extending U. P, Act 3 of 1947 
to the cantonment areas in U. P. was 
exercised it was exhausted and could 
not be exercised again for extending 
U. P. Act 13 of 1972. The word “any” 
and the words “which is in force” used 
in S. 3 of Act (1957) are of significance, 
They indicate that S. 3 of the Act of 
1957 confers power on the Centra] Gov- 
ernment to issue not one buf even suc- 
cessive notifications in order to extend 
to any cantonment with such restrictions 
and modifications as it thinks fit, such 
enactment relating to the contro] of renf 
and regulation of house accommodation 
which may, from time to time, be in 
force in the State in which the canton- 
ment is situated. It was not the purpose 
of S. 3 of the Act of 1957 that an 
enactment which had been extended 
to a cantonment by issuing a notification 
may continue to be operative in such 
cantonment even if the same had been 
repealed and had been replaced by 
another enactment and was thus not in 
force in the State in which the said 
cantonment was situated. In other 
words, the extension of an enactment 
to a cantonment was to remain opera- 
tive til] the said enactment had not been 
repealed and was in force in the State 
in which the cantonment is situated. 
Therefore, the principle contained in 
S. 21 of the General Clauses Act will 
apply. AIR 1976 SC 714 Disting. 

. (Paras 6, 7) 


Further, S. 3 of the Act of 1957 con- 
templates extension of an enactment 
which is in force, namely, an existing 
enactment. Continuation of an exten- 
sion of the enactment will depend upon 
the continuation of the extended enact- 
ment, The term ‘extension’ according 
to Words and Phrases by: Rolland Bur- 
rows “imports the continuation of an 
existing thing’. According {fo new In- 
ternational Dictionary the term “ex 


1982 


tend” inter alia means “increase the size 
. Of, enlarge, to increase the scope, mean- 
ing or application of.” What is non-ex- 
istent cannot be extended, (Para 10) 


The power under S. 3 of Cantonments 
(Extension of Rent Control Laws) Act 
(1957) cannot be challenged on . the 
ground of excessive delegation and ab- 
dication of essentia; legislative function. 


AIR 1967 SC 1480 and AIR 1974 SC 
1660, Rel. on. (Paras 11, 14, 15) 
Cases Referred; Chronological Paras 
AIR 1981 SC 1127 > 8 
AIR 1980 SC 1201 3 
AIR 1980 SC 1866 3 
1980 All Rent Cas 319: 1980 (UP) RCC 

166 2 


AIR 1979 SC 798: 1979 Tax LR 2064 5 


AIR 1976 SC 714:1976 Tax LR 1467 

6, 7 
AIR 1974 SC 1660:1974 Tax LR 2017 
12, 14. 15 
AIR 1970 SC- 228 3 
AIR 1967 SC 1480 11, 12, 13. 15 


(1967) 1. AC 141: (1966) 3 WLR 416: 
(1966) 2 All ER 913 (PC), Cobb & Co. 
v. Hiley 15 


S. S. Bhatnagar, for Petitioner: H. C. 
Rastogi, Standing Counsel and K. B. L. 
Gaur, for Respondents, 

N. D. OJHA, J.:— Respondents 2 to 
5 are the landlords of house No. 1 
Manam, Mohalla Lalkurti, Meerut can- 
tonment which was occupied by the 
petitioner as tenant, An application was 
made by respondents 2 to 5 against the 
petitioner for release of the aforesaid 
house in their favour under S. 21 (1) (a) 
of the U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
1972 (hereinafter referred to as U. P. 
Act XIII of 1972) on the ground that 
they needed it for their own use, The 
application was contested by the peti- 
tioner and was dismissed by the Pre- 
scribed Authority, Aggrieved by that 
order Respondents 2 to 5 preferred an 
appeal before the District Judge which 
was allowed in part by the IVth Addi- 
tional District Judge, Meerut, and a 
portion of the house aforesaid was re- 


leased in favour of Respondents 2 to 5.” 


It is this order which is sought to be 
quashed in the present writ petition. 

2. When the writ petition came up 
for hearing before a learned single 
Judge of this Court, it was inter alia 
urged by counse] for the petitioner that 
since the house in question is situate 
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within the cantonment area, the provi- 
sions of U. P. Act XHI of 1972 were not 
applicable, For the Jandlord-respondents. 
on the other hand, relying on the deci- 
Sion of a learned single Judge of this 
Court in Brij Sundar Kapoor v. Ist 
Addl, District Judge, Jhansi (1980 All 
Rent Cas 319) it was urged that U. P. 
Act XII of 1972 was applicable even to 
a house situated within the cantonment 
area of Uttar Pradesh, The learned 
single Judge took the view that the de- 
cision in Sri Brij Sundar Kapur’s case 
(supra) required reconsideration, He ac- 
cordingly referred the following ques- 
tion for decision by a larger Bench; 

“Whether the provisions of U., P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act 1972, U. P. Act 
XUI of 1972 apply to the cantonment 
areas of Uttar Pradesh or not?” 

The said question has accordingly come 
up before this Bench for an answer, 

3. -Before dealing with the submis- 
sions made by counse] for the parties it 
may be pointed out that after the com- 
mencement of the Constitution the power 
to legislate in regard to regulation of 
letting rent and eviction of house ac- 
commodation in cantonment areas vests 
exclusively in Parliament in view of 
Art, 246 (1) of the Constitution read 
with Entry DTI of List 1 of the VIlth 
Sch, thereto. It has been so held by the 
Supreme Court in Indų Bhusan v. Rama 
Sundari Debi (AIR 1970 SC 228). The 
Parliament in exercise of the aforesaid 
power enacted Uttar Pradesh Canton- 
ments (Control of Rent and Eviction] 
Act 1952 (hereinafter referred to as Act 
10 of 1952.) In the non-cantonment areas, . 
on the other hand, U. P, (Temporary) 
Control of Rent and Eviction Act, 1947 
(hereinafter referred to as U. P. Act IN 
óf 1947) was in force. Subsequently the | 
Parliament enacted Cantonments (Ex- 
tension of Rent Control Laws) Act 1957 
(hereinafter referred to as Act 46 of 
1957). Sec. 3 of Act 46 of 1957 inter 
alia provided: 

‘The Centra] Government may by a 
notification in the official Gazette ex- 
tend to any cantonment with such res- 
frictions and modifications as it thinks 
fit, any enactment relating to the con- 
tro] of rent and regulation of house 
accommodation which is in force on the 
date of the notification in the State in 
which the cantonment is situated,” 

Act 46 of 1957 was amended by the 
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Cantonments (Extension of Rent Con- 
tro] Laws) Amendment Act (22 of 1972). 
Upon amendment Sec. 1 (2) of the prin- 
cipal] Act declared that the principal 
Act would be deemed to have come in 
force on 26th Jan, 1950. The words “on 
the date of the notification” in Sec. 3 
of the Principal Act were omitted so 
that under Sec, 3 the Centra] Govern- 
ment was to be deemed to have been 
empowered always to extend to a can- 
tonment any enactment relating to the 
contro] of rent and regulation of housa 
accommodation in the State even as it 
stood before the date of the notification, 
Further subject to the proviso, the Cen- 
tra] Government now enjoyed power to 
‘extend an enactment from the date 
earlier to the date of the notification 
or from a future date. That this is the 
effect of the amendment, finds support 
from two decisions of the Supreme Court 
in Jai Singh Jai Ram Tyagi v. Maman 
Chand (AIR 1980 SC 1201) and Gur 
Charan Singh v. V. K. Kaushal (AIR 
1980 SC 1866), Thus in Dec, 1971 Act 
10 of 1952 was the enactment dealing 
with regulation of letting, rent and evic- 
tion of houses situate within the various 
eantonments in the State of Uttar Pra- 
desh whereas in the areas outside, 
U. P. Act II of 1947 was applicable 
for this purpose, It appears that in order 
to have uniform legislation dealing with 
regulation of letting, rent and eviction 
of house accommodation in the whole 
of Uttar Pradesh subject to such mədi- 
fications as may be considered neces- 
sary the Parliament enacted the Uttar 
Pradesh Cantonments (Control of Rent 
and Eviction) (Repeal) Act 1971 (herein- 
after referred to as Act 68 of 1971). 
The purpose of this Act. as is apparent 
from its preamble, was “to provide for 
the repeal of the Uttar Pradesh Can- 
tonments (Control of Rent and Eviction) 
Act 1952.” Sec. 2 of Act 68 of 1971 reads 
as follows :— 


“2. Repeal of Act 10 of 1952, On and 
from the date on which the United 
Provinces (Temporary) Contro] of Rent 
and Eviction Act 1947 (United Provinces 
Act III of 1947) is extended by notifica- 
tion under Sec, 3 of the Cantonments 
(Extension of Rent Control] Laws) Act 
1957 (46 of 1957), to the cantonments in 
the State of Uttar Pradesh the Uttar 
Pradesh Cantonments (Control of Rent 
and Eviction) Act 1952 (10 of 1952) shall 
stand - repealed,” 
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The enactment of Act 68 of 1971 was 
apparently necessary inasmuch ag un- 
less Act 10 of 1952 was repealed, the 
provisions of U. P. Act Il of 1947 could 
not be extended to the cantonments in 
the State of Uttar Pradesh by issuing 
a notification under Sec, 3 of Act 46 of 
1957. With the repeal of Act 10 of 1952 
by Act 68 of 1971 the obstacle in issu- 
ing a notification under Sec. 3 of Act 48 
of 1957 was removed and the Central 
Government in exercise of the power 
conferred by Sec, 3 of Act 46 of 1957 
issued a notification dated Apr, 3, 1972 | 
extending the provisions of U. P. Act Il 
of 1947 as in force on the date of that 
notification to the cantonments in the 
State of Uttar Pradesh with certain 
modifications. U. P. Act III of 1947 in 
its turn was repealed by U. P, Act XI 
of 1972 which came into force on July 
15, 1972, The Centra] Government there- 
upon issued another notification dated 
Sept, 1, 1973 published in the Gazette 
Of India dated Sept, 29. 1973 whereby 
the earlier notification dated Apr, 3, 
1972 was superseded and the provisions 
of U. P. Act XIII of 1972 as in force on 
the date of that notification were ex- 
tended to al] the cantonments in the 
state of Uttar Pradesh with certain 
modifications mentioned therein. 


4. Now in the aforesaid background 
may be considered the submissions made 
by counsel for the parties in respect of 
the question referred to us. It. was urged 
by counsel for the petitioner thal ‘the 
repeal of Act 10 of 1952 by Act 68 of 
1971 was conditiona] on the issue. of the 
relevant’ notification by the Central 
Government under Sec, 3 of Act 46 of 
1957 extending the provisions of U. P. 
Act ITT of 1947 to the cantonments in 
the State of Uttar Pradesh and. conse- 
quently it was a case of legislation by 
incorporation, with the result that U. P.. 
Act TIL of 1947 subject to the modifica- 
tion mentioned in the notification dated 
Apr, 3, 1972 stood bodily lifted and in- 
corporated in Act 68 of 1971, Accord- 
ing to counse] for the petitioner this be- 
ing the position the repeal of U. P. 
Act I of 1947. did not have any bear- 
ing in so far as the houses situate with- 
in the cantonments of the State of Uttar 
Pradesh were concerned and Act 68 of 
1971 incorporating the provisions of 
U. P. Act Tt of 1947 continued to be 
operative to the cantonments in the. 
State of Uttar Pradesh, He further urg- 
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ed that if subsequently the provisions 
of U. P, Act XIDO of 1972 were intend- 
ed to be applied to cantonments, it 
_ could be done only by an Act of Parlia- 

ment repealing Act 68 of 1971 and pass- 
ing another Act extending the provisions 
of U, P. Act XII of 1972 to the canton- 
ments, 


5. Having considered the submissions 
made by counsel for the petitioner im 
this behalf we find it difficult to ac 
cept the same, The legal proposition 
that where a provision of one Statute is 
incorporated in another the repeal or 
amendment of the former does not 
effect the latter and the effect of incor- 
poration is as if the provision incopora- 
ted were written out in the incorporating 
statute and were a part of it admits of 
no doubt, If authority were needed for 
this proposition, reference may be made 
to Mahindra and Mahindra Ltd. v. 
Union of India, (AIR 1979 SC 798). The 
same principle hag been laid down in 
various earlier decisions but we find 
it unnecessary to refer to all of them. 
The question which, however, falls for 
our consideration is whether Sec. 2 of 
Act 68 of 1971 hag taken recourse to 
legislation by incorporation, In our con- 
sidered opinion it has not. As has been 
pointed out above, and as is ap 
parent even from the preamble of U. P. 
Act 68 of 1971 the only purpose of the 
Act was to repeal Act 10 of 1952 in 
order to clear the ground for the issue 
of a notification under Sec, 3 of Act 46 
of 1957 by the Centra] Government ex- 
tending the provisions of U. P. Act II 
of 1947 to the cantonments, The power 
to extend the provisions of U, P. Act I 
of 1947 to the cantonments by issuing a 
notification in this behalf already vest- 
ed in the Centra] Government by virtue 
of Sec. 3 of Act 46 of 1957. It was, 
therefore, not a case of dearth of power 
but was a case where there was a hurdle 
in the exercise of the power, namely, 
jthe existence of Act 10 of 1952, By en- 
acting Act 68 of 1971 the Parliament in- 
tended only to remove that hurdle and 
not to confer a fresh power on the Cen- 
tral Government to issue the relevant 
jnotification in supersession of the power 
contained in See, 3 of Act 46 of 1957. 
The words “on and from the date on 
which the United Provinces {Temporary} 
Control of Rent and Eviction Act 1947, 
(United Provinces Act III of 1947) is ex- 
tended by notification under Sec, 3 of 
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(Extension of Rent 
Contro] Laws) Act 1957 (46 of 1957), to 
the cantonments in the State of Uttar 
Pradesh” were in our opinion used to 
give the date on and from which Act 10 
of 1952 shalj stand repealed, Even if 
Act 10 of 1952 had simply been repeal- 
ed by Act 68 of 1971 the Central Gov- 
ernment could have immediately there- 
after issued g notification in exercise of 
the already existing power in this be- 
half aS contained in Sec. 3 of Act 46 of 
1957 but the possibility of a hiatus be- 
tween the repeal of Act 10 of 1952 and 
issue of the relevant notification under 
Sec, 3 of Act 46 of 1957 was not ruled 
out on account of some situation beyond 
the control of the Centra] Government. 


. By enacting Sec. 2 of Act 68 of .1971 in 


the present form the Parliament ap- 
parently intended to avoid this situation. 
If the Parliament had intended to create 
a fresh source of power in favour of 
the Central Government by Act 68 of 
1971 to issue g notification extending 
the provision of U, P., Act III of 1947 
which was the only enactment relat- 
ing to the contro] of rent and regula- 
tion of house accommodation in force in 
the State of Uttar Pradesh at that time 
it would not have used the words “by 
notification ‘under Sec, 3 of the, Cam- 
tonments (Extension of Rent Control 
Laws) Act 1957 (46 of 1957)” after the 
words “ig extended” in Sec, 2 of Act 68 
of 1971. For the reasons already stated 
above. we are of opinion, that the pro- 
visions of U. P. Act I of 1947 did not 
stand incorporated in Act 68 of 1971. If 
really this was the intention the lan- 
guage of Sec. 2 of Act 68 of 1971 would 
have been much simpler, It would nave 
been somewhat in the following terms: 

“On and from the date of commence- 
ment of this Act the provisions of U., P. 
Act III of 1947 shall be applicable to 
the cantonments in the State of Uttar 
Pradesh and Act 10 of 1952 shall stand 
repealed.” 


6. It was then urged by counsel for 
the Petitioner that the purpose of Act 
88 of 1971 was to empower the Central 
Government to extend U. P., Act II of 
1947 to the cantonments by issuing a 
notification under Sec, 3 of Act 46 of 
1957 consequent upon the repeal of Act 
10 of 1952 and the said power having 
been exercised by the Centra] Govern- 
ment by issuing the notification dated 
April 3, 1972 stood exhausted and could 





Narain v. Union of India (AIR 1976 SC 
4). We find it difficult to accept this 
Submission either. In Lachmi WNarain’s 
case (supra) Sec. 2 of the Union Ter- 
ritories (Laws) Act, 1950 which em- 
powered the Central] Government to ex- 
tnd by notification in the official 
Gazette to a pari-C State an enactment 
which is in force in a part-A State with 
Such restrictions and modifications as it 
thinks fit came up for consideration and 
it was heid that once the Centra] Gov- 
ernment had issued a notification under 
Sec, 2, the power to issue a notification 
got exhausted and no subsequent noti- 
fication could be issued in the exercise 
of that power, In our opinion, the prin- 
ciple contained in Lacbmi Narain’s case 
(supra) would have applied only if the 
power to extend U. P, Act HI of 1947 
to the Cantonment by issuing a notifica- 
tion bad been conferred on the Central 
Government by Sec. 2 of Act 68 of 197L 
As already pointed out above, the power 
to do so was in our opinion, not con- 
ferred on the Central Government by 
See. 2 of Act 68 of 1971 but Sec, 2 only 
repealed Act 10 of 1952 and thereby 
removed the obstacle in the exercise of 
Such power already existing under Sec- 
ton 3 of Act 46 of 1957 with effect 
from the date on which this power was 
exercised by the Centra] Government. 


7. Insofar as the power conferred 
by Sec. 3 of Act 46 of 1957 is concerned, 
the principle contained in Lachmi 
Narain’s case (supra) will in our opinion, 
‘not be applicable in view of the lan- 
guage and phraseology of this section 
sec, 3 of Act 46 of 1957. as already 
seen .above, empowers the Central 
Government by notification in the official 
Gazette to extend to any  cantonment 
with such restrictions and modifications 
at-it thinks fit, any enactment relating 
to the contro! of rent and regulation of 
house accommodation which is in force 
in the State in which the canton- 
ment is situated, The word “any” 
end the words “which is in force” used 
in Sec. 3 are of significance. They in- 
dicate that Sec. 3 of Act 46 of 1957 
eonfers power on the Central Govern- 
ment. fo issue not one but even succes- 
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sive notifications in order to extend to 
any cantonment with such restrictions 
and modifications as it thinks fit. such 
enactment relating to the contro} of rent 
and regulation of house accommodation] ` 
which may, from time to time, Be in 
force in the State in which the canton- 


ment is situated, The purpos 
of giving the power to the 
Centra] Government to issue a noti- 


fication under Sec, 3 of Act 46 of 1957 
is obviously to apply to a cantonment 
the same enactment relating to the con- 
trol of rent and regulation of house ac 
commodation which may, from time to 
fime, be in force in the State in which 
the cantonment is situated with such 
restrictions and modifications as was 
thought fit, As a necessary corollary it 
follows that it was not the purpose of 
sec, 3 of Act 46 of 1957 that an enact- 
ment which had been extended to a 
cantonment by issuing a notification wun- 
der Sec. 3 of Act 46 of 1957 may con- 
tnue to be operative in such canton- 
ment even if the same had been repeal- 
ed and had been replaced by another 
enactment and was thus not in force in 
the State in which the said cantonment 
was Situated, In other words, the exten- 
sionofan enactment fo a cantonment was 
to remain operative til] the said enact- 
ment had not been repealed and was in 
force in the State in which the eanton- 
ment is situated. In this view of the 


‘matter on the language of Sec. 3 of Act 


46 of 1957 we are of opinion that it is 
not the principle contained in Lachmi 
Narain’s case (supra) but the principle 
contained in Sec 21 of the General 
Clauses Act which will apply to the 
facts of the instant case. : 


8. In R. K. Porwal v. State of Maha- 
1127) a similar 
question arose with regard to a notifica~ 
tion issued under Sec. 5 of. the Maha- 
rashtrg Agricultura] Procedure Market- 
ing (Regulation) Act 1963 which read 
as follows .— 

“5. (1) For every market area, there 
Shall be established a principal market, 
and there may be established one or 
more subsidiary markets, 

(2) The Director shall, as. soon as 
possible after the issue of a notification 
under sub-sec, (1) of Sec, 4: by a noti- 
fication in the official] Gazette establish 
any place (including any structure, en- 
closure, open place or locality) in any 
market area to be the principal market 
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for the marketing of the agricultural 
produce specified in that notification; 


and may by the same notification, or 
by like notification, establish in any 
© Other like places in the market area, 
subsidiary markets for the marketing 
of such agricultura] ~produce,” 


9, Repelling the submission that 
Once a principal or subsidiary market 
was established at one place, there was 
no provision in the Act which enabled 
the Principal or subsidiary market to 
be transferred to another place it was 
held (Para 6):— 

‘we have seen that Sec, 5 authorises 
the establishment of a principal market 
and one or more subsidiary markets. 
Quite obviously the power to establish a 
principal market or a subsidiary mar- 
ket carries with it the power to disestab- 
lish (if such expression may be used) 
such market, Quite. obviously again, the 
power given by Sec. 5 to establish a 
principal] or subsidiary market may be 
exercised from time to time. These fol- 
low from Secs. 14 and 21 of the Mahara- 
shtra Genera] Clauses Act, So Sec. 5 of 
the Maharashtra Agricultura] Procedure 
Marketing (Regulation) Act 1963, read 
with Secs. 14 and 21 of the Maharashtra 
Genera] Clauses Act vest enough power 
in the Director to close an existing mar- 
ket and establish it elsewhere......... 
Any other construction may frustrate 
the very object of the legislation, Noth- 
ing may be expected to remain static in 
this changing world of ours. A market 
which is suitably and conveniently locat- 
ed today may be found to be unsuitable 
and inconvenient tomorrow on account 
of the development of the area in an- 
other direction or the congestion which 
may have reduced the market into an 
impossible squalid place or for a variety. 
of other reasons. To so interpret the 
provisions of the Agricultura] Preduce 
Marketing Regulation Act as prohibiting 
the abolition of a market once establish- 
ed and bar the transfer of the market 
to another place would, as we said, be 
to defeat the very object of the Act. 
Neither the text nor the context of the 
relevant provisions of the Act warrant 
such a prohibition and bar and there is 
no reason to imply any such, On the 
other hand Ss, 14 and 21 of the Maha- 
rashtra Genera] Clauses Act warrant 
our reading into S. 5 a power to close a 
market and establish it elsewhere.” 
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10. In our opinion, the principle of 
law enunciated above applies to the. 
facts of the instant case also parti- 
cularly in view the object and language 
of S. 3 of Act 46 of 1957 already notic- 
ed above, Consequently on the U P. 
Act IH of 1947 being repealed and re- 
placed by another enactment the Central 
Government in order to fulfil the pur- 
pose of S. 3 of Act 46 of 1957 nad to 
issue another notification extending the 
provisions of the new enactment in 
Supersession of the notification extend- 
ing the enactment which was subse- 
quently repealed, In this connection it 
may be pointed out that S. 3 contem- 
plates extension of an enactment which 
is in force, namely, an existing enactment. 
Continuation of an extension of the en- 
actment wil] depend upon the continua- 
tion of the extended enaciment. The 
term ‘extension’ according to Words 
And Phrases by Rolland Burrows “im- 
ports the continuation of an existing 
thing.” According to new Iaternational 
Dictionary the term “extend” inter alia. 
means “increase the size of, enlarge, ic 
increase the scope, meaning or applica- 
tion of What is non-existent cannot be 
be extended. It is for these reasons that 
we find it difficult to accept the submis- 
sion made by counse] for the petitioner 
that the power of the Centra) Govern- 
ment to issue a notification under Sec- 
tion 3 of Act 46 of 1957 stood exhausted 
by issue of the notification dated Apr. 
3, 1972 and the subsequent notificahon. 
dated Sept, 1, 1973, extending the pro- 
visions of U. P, Act MMI of 1972 to the 
ecantanments in the State of Uttar Pra- 
desh was ultra vires, 


11. Counsel for the petitioner then 
urged that Sec. 3 of Act 46 of 1957 suf- 
fered from the vice of excessive delega- 
tiop and abdication of essential legisia- 
tive function when it purported to em- 
power the Central Government to ex- 
tend the provisions of even such a State 
Act which was not in existence at the 
time of commencenment of = Act 
46 of 1957 and came into being later on 
inasmuch as the Parliament not having 
seen such enactment could not be said 
to have applied its mind to its provisions 
while empowering the Centrai Govern- 
ment to extend it to Cantonments by 
issuing a notification. Reliance was 
Placed on the decision of the Supreme 
Court in B. Shama Rao v. Union Terri- 
tory Pondicherry (AIR 1967 SC 1480). 
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12. In Gwalior Rayon Mills v. Asstt. 
Commr., (AIR. 1974 SC 1660) while dis- 
tinguishing the case of B. Shama Ren it 
was pointed out in para 7 of the report 
‘that in that case the Pondicherry legis- 
lature while providing in Pondicherry 
Genera] Sales Tax Act that the Madras 
General Sales Tax Act, 1959. as in force 
in the State of Madras immediately be- 
fore the commencement of the Pondi- 
cherry Act, shal] be extended to Pondi- 
cherry subject to -certain modification, 
had totally surrendered in the matter of 
of sales tax legislation by the Pondi- 
cherry legislature in favour of the Mad- 
ras Legislature without laying down any 
legislative policy, In para 8 of the re- 
port it was pointed out :— 


“Another distinction, though not very 
material, is that in the Pondicherry 
case the provisions of the Madras Act 
along with the subsequent amendments 
were made applicable to an area which 
wes within the Union Territory of Pon- 
dicherry and not in Madras State As 
against that, in the present case we find 
that the Parliament has adopted the rate 
of local sales tax for certain purposes of 
the Central sales tax only for the terri- 
tory of the State for which the Legisla- 
ture of that State had prescribed the 
rate of saleg tax. The Central sales tax 
in respect of the territory of a State is 
ultimately assigned to that- State under 
Art, 269 of the Constitution and is im- 
posed for the benefit of that State, We 
would, therefore, hold that the appel- 
lants cannot derive much assistance 
from the abovementioned decision of 
this Court,” 


13. While reiterating that the essen- 
tial legislative function could not be de- 
legated it was held that the essential 
legislative function is the determination 
of the legislative policy and its formula- 
tion as a rule of conduct. If legislative 
policy had been determined and formu- 
lated as a rule of conduct the working 
out of details could be delegated to the 
executive or any other agency. Again 
in para 65 of the report it was pointed 
out :— 


“We think that the principle of the 
ruling in (1967) 2 SCR 650: (AIR 1867 
SC 1480) must be confined to the facts of 
the case, Jt is doubtful whether there is 
‘any general principle which precludes 
either Parliament er a State legislature 


Lekh Raj v. 4th Addl, District Judge. Meerut 


(supra) which save a 


A. L R. 


from adopting a law - and the future 
amendments . to the ‘law passed respect- 
ively by a State legislature or Parlia- 
ment and incorporating them in its 
legislation, At any rate, there can be no ` 
such prohibition when the adoption is 
not of the entire corpus of law on a sub- 
ject but only of a provision and its fut- 


ure amendments- and that for a special 


reason or purpose,” 


14, Having given our anxious consi- 
deration we are of the opinion that the 
principles enunciated in the case of 
Gawalior Rayon Mills, AIR 1974 SC 1660 
legislation from 
the vice of excessive delegation and ab- 
dication of essential legislative function 
have been kept in mind by the Parlia- 
ment in enacting Sec. 3 of Act 46 of 
1957. We now proceed to give our rea- 
sons for taking this view. 


15. By and large the background 
and the circumstances which necessitate 
the passing of an Act about regulation 
of letting, rent and eviction in respect 
of buildings situated within a particular 
State are the same throughout that 
State and the State legislature of that 
State is expected to have special know- 
ledge about the problems to be solved. 
The framers of the Constitution thought 
it proper to confer the legislative power 
in this behalf of the State Legislatures. 
But for the fortuitous circumstances 
that certain buildings situate within a 
State lie in a. cantonment the State 
Legislature would have had jurisdiction 
to legislate for those buildings also, For 
Obvious reasons pertaining to the de- 
fence of the country and the like, there 
are certain special considerations on ac- 
count of which the power of legislation 
about regulation of letting, rent and 
eviction in respect of buildings situate 
within a Cantonment, has been confer- 
Parliament, In this back- 
ground if the Parliament as a matter ofl. 
legislative policy decides as it has ap-| 
parently done in enacting Act 46 of 1957} 
that there should be uniform law in the 
whole of a State about regulation of 
letting, rent and eviction in respect off 
all the buildings in that State subiect to 
such restrictions and exceptions which 
may have a nexus with the object sought 
to be achieved by conferring the power 
of legislation not on the legislature of 
the State concerned but on the Parlia- 
ment so far as the . buildings situate 
within a Cantonment are concerned and 





- conferred on the Central 


1882 ; 


thereby passes an Act laying down the 
restriċtions and exceptions referred to 
above and chooses tọ rely on the wis- 
_jdom of the State Legislature as regards 
such matters which are common 







State to Cantonments also by issuing a 
otification, suffers either from the vice 
of excessive delegation or abdication of 
the essentia] legislative function, 5. 3 
of Act 46 of 1957 in our opinion, pre- 
cisely does the same thing, The restric- 
tions and exceptions 
sidered relevant have been incorporated 
therein and for the rest of the matters, 
as a matter of legislative policy of hav- 
ing uniform legislation, power has been 
Government 
to extend the enactment relating to the 
contro] of rent and regulation of nouse 
accommodations in force in the State to 
Cantonments within that State. It is an 
instance “when the adoption is not of 
the entire corpus of law on a subject” 
‘the restrictions and exceptions consider- 
ed necessary having been incorporated 
in Act 46 of 1957 “but only of a provi- 
sion” or provisions “for a special rea- 
son -or: purpose,” the same being the 


legislative policy of having uniform law. 


on the subject in the ‘whole of a parti- 
cular State, Further unlike the Pondi- 
cherry Legislature in the case of B. 
Shama Rao (AIR 1967 SC 1480). auth- 
orising extension of the law of a differ- 
ent State, the Parliament in the instant 
case has authorised extension to Can- 
tonments of the same law which is in 
force in other parts of that very State 


where the Cantonments are situate, m 


case of B. Shama Rao it had: been em- 
phasised that the Pondicherry Legislat- 
ure could not predicate whether future 
amendments made by. the Mad- 
ras Legislature in its Act would be auit- 
able in Pondicherry. This being so it is, 
in our opinion, of no consequence that 
the enactment extended to Cantonments 
by a notification under Sec, 3 of Act 46 
of 1957, namely U. P. Act XII of 1972, 
wag not in existence when Act 46 of 
1957 was enacted but, came into being 
later on, In this connection it is further 
relevant that notwithstanding the issue 
of a notification under Sec, 3 of Act 46 
of 1957 by.the Central Government, the 
Parliament continues to. have the power 
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‘actment in this behalf in force in that . 


which were con- | 
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to nullify or modify the provision of 
the extended enactment in so far as 
Cantonments are concerned by passing 
an Act if exigencies of the situation so 
demand. That this circumstance would 
constitute a relevant consideration ad- 
mits of no doubt in view of the follow- 
ing observations in Gwalior Rayon Mills 
(AIR 1974 SC 1660) (supra) in para 72 
of the report: 

“There can be no doubt that Parlia- 
ment can repeal the provisions of Sec- 
tion 8 (2) (b) adopting the higher rate 
of tax fixed by the appropriate State 
legislature in respect of intra-State 
Sales, If Parliament can repeal the pro- 
vision, there can be no objection on the 
score that Parliament has abdicated its 
legislative function. [t retains its con- 
trol over the fixation of the rate intact. 
In other words, so long as Parliament 
can repeal the provisions of S. 8 (2) (b) 
adopting the higher rate of tax fixed 
by the State legislatures, it has not ab- 
dicated its legislative function. As al- 
ready stated, this point has been ex- 
pressly decided by the Privy Council 
in (1967) 1 AC 141.” 

16. In view of the foregoing discus- 
sion our answer to the question referred 
to us is that the provisions of U. P. 
Urban Buildings (Regulation of Letting, 
Rent and Eviction) Act, 1972 (U. P. Act 
XIII of 1972) apply to the Cantonment 
areas of Uttar Pradesh subject to the 
restrictions and exceptions contained in 
Act 46 of 1957 and the: modifications 
contained in the notification dated Sep- 
tember 1, 1973, issued by the Central | 
Government, published in the Gazette of, 
India dated Sept, 29, 1973. 

Vy. The writ petition may now be 
listed for hearing before the learned 
single Judge with this opinion of ours, 

Order accordingly. 


ATR 1982 ALLAHABAD 273 
K. P. SINGH, J. 


Mohan Lal, Petitioner v. Board of 
Revenue, U.P., Allahabad and others, 
Respondents. eT 

Civil Misc. Writ. No. 3501 of 1977, 
D/- 11-2-1982: 


U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), Ss. 138, 176 — 


Suit- under — Recitals in sale deed 
showing that ‘plaintiff had contributed 


half of consideration for suit property 
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perty — He would be entitled tọ half 
share in view of S. 45 of T. P. Act — 
Dispute being between -vendees np 
question of varying terms of contract 
contrary to S. 92, Evidence Act, arises 
— Cases remanded for re-examinogtion 
of claims of the parties, AIR 1936 All 
258 and AIR 1963 SC 1, Rel. on. (T. P. 
Act (1882), S. 45); (Evidence Act (1872), 
S. 92). (Paras 10, 13, 15) 
Cases Referred: Chronological . Paras 
(1977) Second Appeal No, 243 of 72/73, 

D/- 5-8-1977 (Mathura), Ram Murti v. 


Mohan Lal 18 
ATR 1963 SC 1 15 
AIR 1941 Rang 99 12 
AIR 1936 All 157 12 
AJR 1936 AT 258- 1935 All LJ 1273 14 
AIR 1932 Mad 218 12 
ATR 1929 All 578 (2) . 12 
AIR 1917 Cal 502: (1917) ILR 44 Cal 

162 12 
1903) ILR 25 All 387: 1903 All WN 64 

14 
(1888) ILR 10 All 421: 1888 A WN 127 
14 


S. K. Tewari and K. N. Tripathi, for 
Petitioner; D. Sharma, G. N. Verma, 
K. B. Garg and Standing Counsel, for 
Respondents, ' 

ORDER :-——- This is a plaintifi’s writ 
petition arising out of a suit u/s, 138/176, 
U. P. Zamindari Abolition and Land Re- 
forms Act. The plaintiff's father had 
claimed half share in the disputed pro- 
perty. i 

2. it had been alleged thai the 
plaintiff had cantributed to the extent 
of half the consideration of sale deed 
fo his uncle Surajmal and he had been 
in possession over his half share and the 
defendants had denied the claim of the 
Diaintiff on the basis of the recital in 
the sale deed indicating 1/21 share of 
the plaintiff in the disputed property, 
‘hence the suit. 

3. The defence im the suif was the 
denia] of the plaintiff's share in the 
disputed property and it was alleged 
that the plaintifs name was mentioned 
in the sale deed to the extent of 1/21 
share on the request of the plaintiff and 
that the plaintiff had not contributed 
towards sale consideration and that the 
property belonged to the defendants’ 
father Surajmal and various other 
pleas were taken. 

4. The trial court and the appellate 
court substantially accepted the con- 
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but his share was shown as 1/21 in pro- | 


A.L R. 
tentions of the plaintiff that he had 
contributed in the sale consideration 


to the extent of half share and that he 
was entitled to half share in the dis- 
puted property, hence the plaintiff's ` 
suit was decreed by them. In second 
appeal by the defendants the plaintiffs 
Claim has been negatived anq the 
plaintiff has. been given a decree only 
to the extent of 1/21 share in the dis 
puted property on the basis of the 
recitals in the title deed of the par- 
ties. Aggrieved by the judgment of the 
second appellate court the plaintiff- 
petitioner has approached this Court 
under Art. 226 of the Constitution. 


~ 5. The learned counsel for the peti-~- 
Honer has contended before me that in 
view of the provisions of S. 45 T. P. 
Act, the plaintiff is entitled to haf- 
share in the disputed property on the 
finding recorded by the first two courts 
that the plaintiff contributed in the sale 
consideration to the extent of half share, 
secondly it was contended that the 
second appellate court has patently 
erred in relying upon the recitals in 
the sale deed indicating the share of 
the plaintiff while determining his shara 
in the disputed property, 


6 The learned counsel for the con« 


testing opposite parties has submitted in 


reply that the judgment of the appel- 
late court did not suffer from any 
patent error of law as the terms of the 
Sale deed could not be varied in view 
of the provisions of S. 92, Evidence Act, 
Since the share of the plaintiff was 
indicated in the title deed as 1/21, the 
second appellate court was fully justi- 
fied in setting aside the judgments of 
the first two courts and declaring the 
share of the plaintiff as 1/21. Secondly 
it was contended that on the basis of 
estoppe] the plaintiff could not claim 
more than 1/21 share. Thirdly the re- 
venue court could not vary the terms of 
the sale deed unless the saie deed was 
got set aside by the plaintiff. Fourthly 
it was submitted that declaration of the 
plaintiff's title was involved in the cir 
caomstances of the present case, hence 
the State of U, P. should have been im- 
pleaded in the suit and in the absence 
of necessary party the plamtiff could 
not get the decree and it is not a fit 
case where interference should be made 
with the impugned judgment of the 
second appellate court especially when 
it has granted a share to the plaintiff, 
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7 I have examined the contentions 
raiseq on behalf of the parties, 


8, The second appellate court has 
- dealt with the claims of the parties in 
paras 8 and 9 of its judgment, It ap- 
pears that the second appellate court 
has mainly relied upon the recitals of 
the sale deed indicating the share of 
the plaintiff. According to the second 
appellate court if the plaintiff had con- 
tributed in sale consideration to the ex- 
tent of half share he had remedy only 
in criminal court or civil court. The 
second appellate court has made the 
following observation in para 8 of its 
judgment — 

“No law has, however, been cited in 
respect of the second point. The con- 
tribution of a particular vendee towards 
the purchase price of a property cannot 
be held legally to determine his share 
as against specific recital in a sale deed. 
So far as revenue court is concerned, 
it is bound to accept the respective 
share holdings of the parties as they 
are mentioned in the sale deed.” 

8. Here it would be proper to men- 
tion the provisions of S., 45, T. P. Act, 
which read as below :— 

“Where immovable property is trans- 
ferred for consideration to two or more 
persons, and such consideration is paid 
out of a fund belonging to them in com- 
mon they are, in the absence of a con- 
tract to the contrary, respectively en- 
titled to interests in such property iden- 
lical, as nearly as may be with the 


- interest to which they were respectively 


entitled in the fund: and, where such 
consideration is paid out of separate 


funds belonging to them respectively, 
they are, in the absence of contract to the 
contrary, respectively entitled to the in- 
terests in such prope in proportion 
to the shares of the consideration which 
they respectively advanced,” 

10. On the finding of fact recorded 
by the first two courts that the plaintiff 
had contributed tfo the extent of 
Rs, 1,000/- in the sale consideration, it 
appears that he is entitled to half share 
in the disputed property in view of the 
underlined portion of the provisions of 
S. 45, T. P. Act. The second appel- 
late court appears to have failed to no- 
tice the aforesaid provision, hence it 
is necessary that its judgment should 
he quashed and the second appellate 
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court should be asked to re-examine the 
claims of the parties, 

11. The next question under con- 
sideration is what is the effect of re 
cital in the sale deed indicating plain- 
tiffs share as 1/2lst in the disputed 


~ property. 


12, The learned counsel for the con- 
testing opposite parties has placed re- 
lance upon the rulings reported in AIR- 
1929 AlL 578 (2); Ramkrishna v. Anand 
Krishna, AIR 1932 Mad 218, Muthu- 
kumaraswami Mudaliar v. Govinda 
Padayachi AIR 1936 AH 157: Shib- 
Charan Das v. (Firm) Gulab Chand 
Chootey Lal, (1917) ILR 44 Cal 162: (AIR 
1917 Cal 502) Krishnacharan Barman 
v. Sanat Kumar Das and AIR 1941 Rang 
99, Ma Aye Tin v. Daw Thant in support 
of his contention that the terms of the 
sale deed could not be varied, and the 
Second appellate court was fully justi- 
fied in placing reliance upon the recital 
in the sale deed and giving 1/21st share 
in the disputed property to the plaintiff- 
petitioner, 


13. In the present case the dispute 
is not between the vendor and vendees. 
The dispute is really between the ven- 
dees inter se, hence in my opinion no 
question of varying the terms of the 
contract arises. The vendees have 
come with different stories in support, 
of their claims. and on the basis of the 
theory set up by the defendants in the 
present suit, the recita} indicating 1/21st 
share to the plaintiff is erroneous hence 
the second appellate court has patently 
erred in giving only 1/21st share to the 
plaintiff petitioner, 

14. In ATR 1936 All 258, Khuda- 
wand Karim Khalesan-fi-sabi] Allah. v. 
(Babu) Narendra Nath, a Division Bench 
of this Court has observed as below :— 

“The learned Judge mentions two 
decisions of this Court in (1888) ILR 10 
All 421 and (1903} ILR 25 All 337, it 
was held in the earlier case that’ the 
words im S. 92, Evidence Act. “between 
the parties to any suek instrument” re- 
ferred to the persons, who on the one 
side and the other came together to 
make the contract of disposition of pro- 
perty, and would not apply to questions 
raised between the parties on the one 
side only of a deed regarding their re- 
lations to each other under the contract. 
This. decision. was eons in the tater 
case,” 
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15. In the. present case since the dis- 
pute is between the vendees regarding 
their share in the disputed property pur- 
chased and the recital in the sale deed 
indicating plaintiffs share is patently 
erroneous even according to the story 
narrated by the defendants, it is proper 
that the second appellate court should 
be asked to re-examine the claims of 
the parties afresh in accordance with 
the decisions of this Court mentioned 
above as well as the observation of 
their Lordships of the Supreme Court 
in the ruling reported in ATR 1963 SC 
1 at p. 39 (para 74) R. Vishwanathan v. 
Rukn-ul-Mulkh Syed ‘Abdul Wajid, 
wherein it has been observed as below: 
the recitals in the 


a record that Devraj and Ramalinga nad 
no interest in the property of Shan- 
mugan. Admissibility of evidence to 
contradict the recital that there was in 


fact no property of the joint family is. 


not precluded by S. 92, Evidence Act, 
as the dispute in this suit does not arise 
between the parties to the documents, 
but between persons who claimed under 
Ramalingam who was the executant of 
the document.” . 
16. As regards the other contentions 
raised on behalf of the contesting op- 
posite parties it igs not proper to express 
any concluded opinion at this stage especi- 
ally when the judgment of the second 
appellate court is not based upon the 
contentions raised before me about the 
maintainability of the plaintiff's suit. It 
would be open to the contesting opposite 
parties to reiterate all the conten- 
tions raised before me before the second 
appellate court which will decide them 
specifically in accordance with law. 


17. Prima facie the plaintiffs suit 
under S, 138/176, U. P. Zamindari Aboli- 
tion and Land Reforms Act, does not 
appear defective in absence of State of 
U. P. nor the plaintiffs suit appears to 
be barred on the principle of estoppel 
nor the cancellation of the sale deed 
relied upon by the parties in supvort 
of their claims requires to be cancelled. 
In the circumstances of the present case 
it is to be seen what is evidentiary value 
of the sale deed relied upon by the par- 
ties in support of their contentions. 
However, the second appellate court 
shall examine the contentions raised on 
behalf of the contesting opposite parties 


in accordance with law and the deei: . 


Suraj Bhan v. S. T. Appellate Tribunal. U. P. 


A.L R. 


sions cited by the learned counsel for 
the ‘contesting opposite parties in tha 
present writ petition and shall not treat 
my tentative expression of opinion as 
final on. the questions raised before 
me, 

18. In the result the writ petition 
Succeeds and the impugned judgment of 
the second appellate court dated 5-8- 
1977 in-Second Appeal No. 243 of 72/73 
(Mathura) Ram Murti v. Mohan Lal, 
is hereby quashed and the second ap- 
pellate court is directed to re-examine 
the claims of the parties in the light 
of the observations made above, Par- 
ties are directed to bear their own costs. 

Petition allowed. 
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Suraj Bhan and others, Petitioners v. 
State Transport Appellate Tribunal, 
U. P., Lucknow and others Respondents, 


Civil Misc. Writ No. 1003 of 1977, D/- 
16-12-1981, 


Motor Vehicles Act (4 of 1939), Sec- 
tions 47 (3), 48, 64 — Inter regional 
route — Applications invited for grant 
of stage carriage permits -—— Number of 
vacancies existing on inter regional 
route — Each applicant is entitled for 
consideration of his application in re- 
spect of each vacancy =- Principle of 
S. 47 (3) applies to inter regional 
route also — Duty of appellate Tribunal. 


An application made for the grant of 
a stage carriage permit has to be con- 
sidered keeping in mind the number of 
vacancies which have been fixed u/s, 47 
(3) and after consideration of the ob- 
jections and representations made, if 
any, in respect of the application, Nor- 
mally many applications are made for 
the same vacancy or vacancies. Each 
applicant is entitled, therefore, for the 
consideration of his application in re 
spect of each vacancy. The application - 
cannot be considered in isolation in re- 
spect of only one vacancy when in fact 
there are more vacancies on the routes 
in question, The authority, therefore. 
has to compare the merits of the various 
applicants in respect of each vacancy 
and after considering various factors re- 
quired by law grant the permits u/s. 48. 
S. 47 (3) applies to the Regional routes 
only, The same principle, however, 
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would apply to the case of inter re- 
gional route. This would make no dif- 
ference as in the case of inter regional 
route the number of vacancies have to 
be fixed by agreement, Since the ap- 
Plicant has a right for consideration of 
his application in respect of all the 
vacancies agreed upon, it is not open to 
the Regional Transport Authority to con- 
sider the applications of certain persons 
in respect of some vacancies only. 
l (Paras 16, 19) 
In the present case, the applications 
for grant of 4 permanent stage carriage 
pemits on the inter regional] route were 
dismissed by the Regional] Transport 
Authority. Thereafter appeals were 
filed by the petitioners as well ás by 
the respondents. The appeals of respon- 
dent Nos, 2 and 3 were allowed grant- 
ing one permit each on the route, there- 
by filling in two out of the four the 
then. existing vacancies on the route 
without considering the appeals filed by 
the petitioners,- 


Held that the order of the appellate 
Tribuna] was without jurisdiction. The 
petitioners whose appeals were well 
within time had also a right to get 
their applications considered for the 
vacancies which were filled in by the 
grant of permits in favour of respon- 
dents. By the mere fact that S. 47 (3) 
technically was not applicable it cannot 
be held that the petitioners were not 
entitled to the consideration of their 
applications in respect of all the vacan- 
cies and that the authorities had the 
right to choose a particular person for a 
particular vacancy, (Paras 19, 24) 

At the appellate stage the question to 
be considered by the Appellate Tribunal 
is whether the Regional Transport Au- 
thority had rightly rejected or/not the 
applications of the appellants validly 
filed, It is incumbent upon the appel- 
late authority to consider al] the ap- 
pedals which have been filed against the 
same order at the time-when even one 
appeal against the same order comes up 
for hearing before it. It can reject the 
appeal ag being barred by time or on 
some other grounds. But once the ap- 
_ pealis have been filed, they have to be 
considered together so that the relative 
merits could be considered when the 
question of the grant of permit is up 
for consideration: AIR 1970 SC 1542, 
AIR 1964 SC 1245 and Decisions in Writ 
No, 294 of 1965 D/- 3-5-1965 (All) and 
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-applicants on March 21/22, 


Appellate Tribunal, U. P. All, 277 
in Spl. Appeal No. 447 of 1985 D/- 15-4- 


1969 (All) Rel. on. (Para 22) 
Cases Referred ; Chronological Paras 
AIR 1970 SC 1542 16, sf 


AIR 1970 Raj 200 i 
(1969) Spl. Appeal No. 447 of 1965, m 
15-4-1969, (All) : 21 
AIR 1968 Raj 284 22 
(1965) Writ No. 294 of 1965, D/- 3-5- 
1965, (AID, Chetan Lal v, State 
Transport Appellate Tribuna] 20, 21 
AIR 1964 SC 1245 18 
S. K. Dhavan, for Petitioners; L. P. 
Nathani, Standing Counsel, for Respon- 
dents, 
ORDER :— This is a petition under 
Art, 226 of the Constitution. The facts, 
in detail, which have given rise to the 


present petition, are as under, 


2. The route in question ıs Haldwani- 
Bazpur-Rampur via Kala Dongi-suar. 
This route is an inter regional route 
and the major portion of it lies within 
the jurisdiction of the Regional] Trans- 
port Authority, Nainital. The other 
portion of route lies within the juris- 
diction of the Regiona] Transport Autho- 
rity, Bareilly, 

8. An agreement was entered into 
between the two transport authorities 
and was agreed that four stage carriages 
under an equa] number of regular per- 
mits should operate on the route. The 
Regiona] Transport Authority, Nainital, 
under whose jurisdiction the maior 
portion of the route Jay, invited applica- 
tions for the grant of these four per- 
manent stage carriage permits, In pur- 
suance of the said invitation, 138 persons, 
including the petitioners Nos, 1 to 3 and 
respondents Nos, 2 and 3, made applica- 
tions. All these applications were pub- - 
lished in the Gazette, as required by 
S. 57 -(3) of the, Motor Vehicles Act. 


-1939 (hereinafter referred to as the Act), 


4. All the applications were con- 
sidered by the Regional Transport Au- 
thority, Nainital, after hearing all the 
1977. No 
final orders were delivered on the said 
date and the orders were, however, re- 
served. Ultimately, all the applications 
were dismissed by the authorities and 
individual intimation was sent of the 
Tejection of the applications to the ap- 
Plicants concerned, 

5. Appeals were filed agaimst the de- 
cision of the Regional Transport Autho- 
rity before the State Transport Ap- 
pellate Tribunal, U. P., Lucknow, Smt. 
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Shahzadi Begum, respondent No, 2, filed 
an appeal on 25th April, 1977. Sardar 
Swaran Singh Giroti filed an appeal on 
4th May, 1977. The three petitioners, 
namely, Suraj Bhan, Tej Chand and 
Naresh Kumar Khanna, filed appeals on 
3rd June, 1977. These facts gre clear 
from the certified copies of the order 
sheets filed by the -parties at the time 
of hearing of the petition, 

6. The appeals of respondent Nos, 2 
and 3 were heard by the Appellate Tri- 
buna] on "Tth June, 1977 and it was 
directed that decision will be given on 
290th June, 1977, On 20th June, 1977, 
the Tribunal by a common order allow- 
ed the appeal preferred by respondent 
Nos, 2 and 3, granted one permit each 
on the route. thereby filling in two out 
of the existing vacancies on the route, 

7. As stated above, the petitioners 
had also filed appeals on 3rd June, 1977, 
and since the petitioners’ appeals were 
not considered along with the appeals 
filed by respondents Nos. 2 and 3, and 
respondents Nos. 2 and 3 were granted 
permits without hearing’ the petitioners, 
the petitionérs filed the present writ 
petition in this Court seeking a writ of 
certiorari for quashing the order dated 
20th June, 77, and a further writ of man- 
damus was sought for a direction that 
the Appellate Tribunal should hear and 
dispose of the appeals of the petitioners 
along with the appeals filed by respon- 
dent Nos. 2 and 3. , 

8. The writ petition was admitted on 
13th July, 1977 and, on the same day, 
a Bench of this Court directed that the 
appeals filed by the petitioner be not 
heard by the Tribunal until further 
orders of this Court, This order was 
confirmed by the Bench on 29th July, 
1977, with the following orders :— 


‘Heard counsel for the parties, The 
appeals filed by the petitioners before 
the State Transport Appellate Tribunal 
shall not be heard during the pendency 
of the writ petition in so far as the re- 
lief for restraining respondents 2 and 3 
from plying their vehicles on the route 
in question on the basis of the permits 
issued to them in pursuance of the order 
dated June 20, 1977, is concerned, we 
find no good ground to grant the said 
relief. The said relief is, accordingly, 
refused.” l l 

§. The result of the above mention- 
ed order was that the appeals of the 
petitioners were kept pending. before tha 
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Tribunal and the respondents Nos. 2 and 
8 continued to ply their vehicles on the 
basis of the permits granted to them. 
10. This petition came up for final . 
hearing before a Bench of this Court on. 
24th Oct, 1979, and, after hearing the 
learned counse] for the parties at soma 
length, the Bench vacated the order 
dated 29th July, 1977, and directed the 
Tribunal to decide the appeals of the 
petitioners within a month from the 
date on which the certified copy of the 
order was produced by the petitioner 
before the Tribunal, It was further ob- 
served in the order that the Tribunal 
would go into the question as to whe- 
ther the appeals filed by the petitioners 
were barred by time or not, 
_ 41. In accordance with the directions 
issued by this Court, the Tribuna] by an 
order dated 7th Dec, 1979 heard the ap- 
peals of the petitioners on merits, It 
came fo the conclusion that the appeals 
were not barred by time, and allowed 
the appeals and remanded the case to 
fhe Regional Transport Authority, 
Kumaun, for consideration and decision 
On merits. It may be pointed out heres 
that besides the petitioners, many other 
persons had also filed appeals against 
the rejection of their applications by the 
Regional Transport Authority by the 
same order dated 21/22nd March, 1977. 
The other appeals also filed by the 
other persons, who are not parties to 
the above petition, were also remanded 
to the Regional ‘Transport Authority, 
Kumaun for decision of their applica- 
tons on merits. The ultimate position 
which emerged, therefore, after the 
order of the Tribuna] was that 14 ap- 
peals of other applicants and three ap- 
peals of the. present petitioners were 
allowed by the Tribunal and all their 
cases were remanded to the Regional 
Transport Authority, Kumaun, for deci- 
sion on merits, | 


12. It has been stated at the bar 
that all these applications are still pend- 
ing for decision before the Regional 
Transport Authority, Kumaun. The 
petitioners, therefore, moved an ap- 
plication for amendment of the petition 
on 23rd Jan. 1980, which has been al- 
jowed by this Court on 5th March, 1980. 

13. The main grievance of the peti- 
tioners Now is that since there were in 
all four vacancies, two vacancies have 
been filled by the grant of permits to 
respondents Nos, 2 and 8, and, as such, 
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_ their applications, after remand, could 
be considered by the Regional Transport 
Authority in respect of only two vacan~ 
cies, though they were entitled for the 
consideration of their applications in re- 
spect of four vacancies, as, according 
to the petitioners, the order passed by 
the Tribunal dated 20th June, 1977 fl- 
ling two vacancies and granting permits 
to respondent Nos, 2 and 3 is wholly 
illegal. The petitioners, consequently, 
have challenged the order dated 20th 
June, 1977, by means of the present 
writ petition so that their applications 
can be considered in respect of all the 
four vacancies on merits, 


14. I have heard the learned counsel 
for the parties at length, Learned coun- 
se] for the petitioners have urged that 
the petitioners having also filed appeals 
against the orders dated 21/22nd March, 
1977, the Regional Transport Authority 
had no jurisdiction to allow the appeals 
filled by respondent Nos, 2 and 3 with- 
out considering the case of the petitio- 
ners and without affording them any 
opportunity of ‘being heard. Learned 
counse] for the respondent, has, how- 
ever, contended that the appeals filed 
by the petitioners 
hearing and, as such, it was not neces 
sary for the Regional Transport Autho- 
rity to hear the petitioners at the time 
when the appeals filed by respondent 
Nos, 2 and 3 were being considered by 
the Regional Transport Authority, The 
learned counsel for the respondents fur- 
ther submitted that the petition does not 
raise any cause of action and, as such, 
no relief can be granted in the petition 
and he has further urged that since the 
route in question is an inter regional 
route, S. 47 (3) of the Act does not ap- 
ply and, as such, it was. open to the au- 
thorities to choose one person in respect 
of a particular vacancy, as dhere could 
. be no fixed number of vacancies in the 
eye of law and therefore, if the permits 
have been granted to respondent Nos. 2 
and 3 filling two vacancies, it cannot 
be said that the petitioners’ right has, in 
any manner, been affected and, as such 
also, he is not entitled to any. relief in 
the present petition,. - 


15. In order to consider the conten-. 


tions raised by the parties it is neces- 
sary to examine the scheme of the Act 
for grant of stage carriage permits. 
S. 45 provides that every application for 
a permit shal] be made to the Regional 
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Transport Authority of the region in 
which it is proposed to use the vehicle 
or vehicles, and in case it ıs proposed 
to use the vehicle in two or more re- 
gions, then application has to be made 
in the region in which the major por- 
tion of the proposed route lies. Sec. 46 
makes the provision as to what particu- 
lars should be contained in the applica- 
tion. S. 47 lays down the matters 
which have to be examined before con- 
sidering the application for the grant of 
a stage carriage permit. Swb-clause (1) 
of S. 47 provides that besides the matter 
referred to in clauses (a) to (f) the au- 
thority shall also take into considera- 
tion any representation made by persons 
already providing passenger transport 
facilities by any means along or near 
the proposed route or area, or by any’ 
association ‘representing persons interest- 
ed in the provision of road transport 
facilities recognized in this behalf by 
the State Government or by any local 
authority or police authority within 
whose jurisdiction any part of the pro- 
posed route lies. Sub-clause (3) to S. 47 
empowers the Regional Transport Au- 
thority to limit the number -of stage 
carriages for which stage carriage per- 
mits may be granted. S, 57 (3) pro- 
vides for the procedure to he adopted 
by the Regiona] Transport Authority 
after it receives the applications for the 
grant of stage carriage permit. It spe- 
cifically provides that the applications 
shal] be made available for inspection 
at the office of the authority. It shall 
be published in the manner prescribed 
with a notice of the date before which 
representation in connection therewith 
may be submitted and thereafter it has 


-been further provided that the applica- 
‘tions or any representations which are 


received will be considered, S. 48 con- 
fers powers on the Regional Authority 
to grant stage carriage permits in ac- 
cordance -with the applications or with 
such modifications as it deems fit or re- 
fuse to grant such a permit. In case 
the Regional Transport Authority re- 
fuses to grant a permit then the aggriey- 
ed person has been given right to ap- 
peal under S. 64 of the Act, 

16. From the above scheme it is clear 
that an application made’ for the grant 
Of q stage carriage permit has to be 
considered keeping in mind the number 
of vacancies which. have been fixed 
under S. 47 (3) of the Act and after 
consideration of the objections and re- 
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presentation made, if any, in respect of 
application, Normally many applications 
‘are made for the same vacancy or vacan- 
cies. The Regional Authority, therefore 
has to consider applications made by 
various persons in respect of the vacan- 
cies which have been fixed under S, 47 
(3) of the Act, Each applicant is entitled, 
therefore, for the consideration of his 
application in respect of each vacancy. 
The application cannot be ccnsidered in 
isolation in respect of only one vacancy 
when in fact there are more vacancies 
on the route in question, The authority, 
therefore, has to compare the merits of 
the various applicants in respect of each 
vacancy and after considering various 
factors required by law grant the per- 
İmits under S. 48 of the Act. S, 47 (3) 
applies to the Regional routes only.. The 
same principle, however, would apply 
to the case of inter regional route as 
in the present case. This would make 
no difference as in the case of inter re- 
giona] route the number. of vacancies 
have to be fixed by agreement, In 
Mohammad Ibrahim v. S. T. A. Madras, 
AIR 1970 SC 1542 it has been held that 
the number of vacancies for inter re- 
giona] or inter State route beyond the 
frontier of the region will have to be 
determined by the agreement. The ap- 
plications, therefore, moved in respect 
of a particular route where a fixed 
number of vacancies have been agreed 
upon in the case of an inter regional 
route, the said applications have to be 
considered in respect of the vacancies 
so agreed upon, 


17. The Regional Transport Autho- 
rity has to choose between the various 
applicants who have made applications 
to it under S. 46 of the Act and then 
after comparing the merits of each of 
them grant the applications or reject 
them: 


18. In Gandhara Transport Company 
v. State of Punjab, AIR 1964 SC 1245 
at p. 1248, Shah, J. (as he then was) 
opined as follows :— 


‘tn considering the issue of regular 
permits an elaborate procedure has to 
be followed including a hearing, de- 
manding a judicial consideration of the 
claims of individual applicants inter se 
in the context of the wider interest of 
the genera] public”, -_ 


19. From the above principle “enun- 
ciated by the Supreme Court, it is there- 
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fore, clear that the applications forthe 
grant of permit’ in respect of vacancies 
have to be considered after comparing 
the relevant need and merits of all the 
applicants for permits. Since the ap- 
Plicants have a right to get their ap- 
plications considered in respect of all 
the vacancies agreed upon, the applica- 
tions have to be considered and com- 
pared in respect of all the vacancies. 
Since the applicant has a right for con- 
sideration of his application in respect 
of all the vacancies agreed upon, it is 
not open to the Regionaj Transport Au- 
thority not to consider. the applications 
of certain persons in respect of all the 
vacancies and in respect of some only. 
In view of the above, I am of the opin- 
jon that the petitioners have a right 
for consideration of their applications 
for ali the four vacancies which have 
been agreed upon in respect of the route 
in question, The order of the State 
Transport Appellate ‘Tribunal U, P. 
Lucknow allowing the appeaj of 
Smt. Shahzadi Begum and Sardar 
Swaran Singh and filling two vacancies 
without considering the appeals filed by 
the petitioners is, therefore, wholly with- 
out jurisdiction. The petitioners had 
also a right to get their applications 
considered for the vacancies which have 
been filled up by the grant of the per- 
mits in fayour of Smt, Shahzadi Begum 
and Sardar Swaran Singh. The peti- 
tioners had also filed appeals on 3-6- 
1977. The impugned order was passed 
on 20-6-1977. When the appeals of the 
petitioners were pending the Appellate 


Tribunal acted illegally and with mate- — 


rial irregularity in the exercise of its 
jurisdiction in not considering the ap- 
peals filed by the petitioners which were 
pending on the 20th of June, 1977 and 
thereafter filling two vacancies and 
granting permits to respondents Nos, 2 
and 3. =a, 7 
20. In Writ No, 294 of 1965 Chetan 
Lal v. State Transport Appellate Tribu- 
nal, decided on 3-5-1965, R. S. Pathak 
J. (as he then was) observed as fol- 
lows :— 
“If a number of applicants for per- 
mits. where the number of vacancies is 
less than the number of applicants, ap- 
peal against the order rejecting their 
applications, the Appellate Tribuna] is 
bound to consider the respective merits 


> 


' of the several] applicants before deciding . 
which of them should be granted per- 
mits: To treat each appellant in isola- 
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ton would. be to disregard the princi- 
ples upon which vacancies. must be filled 
up. The relative merits of the respec- 
tive applicants for permits must be con- 
sidered in order to decide who are best 
entitled to permits in respect of the 
existing vacancies. That is a duty cast 
upon the Regional] Transport Authority 
when it proceeds to grant permits, and 
equally the same duty lies upon the 
Appellate Tribunal when proceeding to 
discharge the same function.” 


21. This judgment. was upheld by 
the Division Bench of this Court in Spb 
Appeal No. 447 of 1975 (19657?) decid- 
ed on 15th April, 1969, J respectfully 
agree with the dictum laid down by 
_Hon’ble R., S. Pathak, J. in the case of 
Chetan La] (supra), Admittedly the ap- 
peals of the petitioners were pending 
decision before 20th June, 1977 and the 
same have been found to have been 
filed well within time and as such it 
was not open to the Appellate Tribunal 
to consider the appeals of the respon- 
dents Nos, 3 and 4 in isolation without 
considering the appeals of the petition- 
-ers. The submission therefore, made 
by the learned counsel for the petitioner 
is wel] founded. 


22. Learned counsel for the respon- 
dents, however, has urged that since the 
appeals were not ripe for hearing it 
was not necessary for the Appellate 
Authority to have considered the ap- 
peals filed by the petitioners. In sup- 
port of this submission he has relied 
upon two decisions of the Rajasthan 
High Court, Surendra Kumar Sharma v. 
Regional] Transport Authority, ATR 
1968 Raj 294 and Hari Narain v. Regio- 
nal Transport Authority, AIR 1970 Raj 
900. Both these decisions relate to the 
stage of consideration of the application 
for the grant of a permit by the Re- 
gional Transport Authority and it was 
held that unless the application was 
ripe for hearing it was not mandatory 
for the Regional Transport - Authority 
to consider the same when it convened 
a meeting for consideration of such an 
application, In my opinion this prin- 
ciple could not be made applicable at 
the stage of appeal. At the appellate 
stage the question to be considered by 
the appellate Tribunal is whether the 
Regional Transport Authority rightly 
rejected the application of. the appel- 
lants validly filed-or-not: It is incum- | 
bent upon the appellate authority to 


‘relative merits 
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consider all the appeals which have been| 
filed against the same order at the time 
when even one appeal against the same: 
order comes up for hearing before it. It: 
is always open to the Appellate Tribu- 
nal to reject the appeal as being barred 
by time or on Some other grounds, But 
once the appeals have been filed, the 
appeals have to be considered by the 
Appellate Tribuna] together so that the 
could be considered 
when the question of the grant of per- 
mit is up for consideration, In the ins- 
tant case, however, even if the argu- 


“ment of the learned counsel for the res- 


pondents is accepted that it is only the 
appeals which are ripe for hearing 
which had to be considered then too in 
the instant case all the three appeals 
of the petitioners were ripe for hearing 
as the appeals had been filed by the 
petitioners on 3-6-1977, on that date 


“the Presiding Judge had directed that 


the Court fee on the appeals be paid 
by 18th June, 1977. On 7th June, 1977 
all the three appeals of the petitioners 
came up for orders before the court 
On that date the court ordered that the 
court-fee has already been deposited 
and 18th July, 1977 be fixed for hear- 
ing, and meanwhile the record may -be 
summoned, On 7th June, 1977, there- 
fore, the appeals were ready for hearing. 
Nothing else had to be done by the 
petitioners, The direction for summon- 
ing the record was to the office of the 
Tribunal, On 7th June, 1977 itself the 
same Presiding Officer heard the appeals 
of Respondents Nos. 2 and 3 on merits 
being fully aware of the fact that the 
other three appeals of the petitioners in 
respect of the same matter had been 
fixed for final hearing on 18th July, 
1977. On 7th June, 1977 the appeals of 
Respondents Nos, 2 and 3 were heard 
and 20th June, 1977 was fixed for 
orders, On 20th June, 1977 the impugn- 
ed order was passed granting permits 
to the respondents Nos, 2 and 3, The 
order dated 20th June, 1977 had been 
passed by the Appellate Tribunal hav- 
ing full knowledge of the fact that the 
appeals against the same order were 
stil] pending. The procedure adopted by 
the Tribunal was most uncalled for 
against all principles of natura] justice. 
In the circumstances the arguments 
raised by the learned counsel] for the 
respondents supporting the order of the 


Appellate Tae have- no merits, 
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23. In regard to the second submis- 
Sion made by the learned counsel for 
the respondents that the petitioners had 
no cause of action, in my opinion. has 
no merits, I have already heid that the 
petitioners had a right to the effect that 
their applications be considered in res~ 
pect of all the four vacancies. The grant 
of permits to Respondents No, 2 and 3 
by virtue of which two vacancies have 
been filled and now two remain, Since 
the petitioners have a right for consi- 
deration of their applications in respect 
of two vacancies which have been filled 
by the grant of permits in favour of 
Respondents Nos, 2 and 3, the petitioners 
clearly have a cause of action for filing 
the present petition. : 


24. In regard to the Jast submission 
made by the learned counsel] for the 
respondents that since Sec, 47 (3) of the 
Act does not apply, it is open to the 


authority to choose one person in res- . 


pect of a particular vacancy is also in 
my opinion devoid of merits. I have al- 
ready discussed above that even if Sec- 
tion 47 (3) applies only to regional 
routes and not to inter regional routes 


but in view of the dictum laid down by’ 


the Supreme Court im the. case of 
Mohammad Ibrahim (AIR 1970 SC 1542) 
(supra) the number of vacancies in res- 
pect of inter regional route ag in the 
present case can be fixed by agreement. 
Il is not denied that an agreement has 
been arrived at by the regional auth- 
orities in respect of this inter regional 
route fixing four vacancies, In the cir- 
cumstances by the mere fact that Sec- 
tion 47 (3) technically is not applicable 
sit cannot be held that the petitioners 
‘were not entitled to the consideration 
‘of their applications in respect of all 
the vacancies and that the authorities 
paa the right to choose a particular per- 
tson for a particular vacancy, l 


- 25. In view of the above, I am of 
the opinion that the petition is liable to 
succeed and the order passed by the 


State Transport Appellate Tribunal 
dated 20th June 1977 is liable to be 
quashed, : 


26. Learned counse] for the respon- 
dents further urged that since by vir 
tue of the permit granted to the Res- 
‘pondents Nos, 2 and 3 they are already 
plying their vehicles, the status quo be 
maintained till the Regional Transport 
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Authority decided the application afresh 
after remand in respect of the vacan- 
cies. In this connection he has relied 
upon a decision given in writ petition 
No, 5210 of 1964 decided on 30th Sept, 
1969 by a Bench of this Court consisting 
of Hon’ble K, B, Asthana, J. and Hon, 
M. H, Beg, J, In my opinion, this re- 
quest of the learned counsel] is justified 
because unless suitable directions are 
given to meet the situation the public 
will be seriously inconvenienced as 
there is no other vehicle plying on the 
route, The respondents Nos. 2 and 3 
have been plying their vehicles since - 
1977 when they were granted permits 
by the order dated 20th June, 1977. The 
petition is accordingly allowed. The 


‘order of the State ‘Transport Appellate 


Tribunal dated 20-6-1977 is quashed, 
The case is remanded to the Regional 
Transport Authority, Kumaun to con- 
sider the petitioners’ applications as well 
as other applications pending before it — 
m respect of the route in question for 
al] the four vacancies as agreed upon. 
The Regional Transport Authority, 
Kumaun shal) consider the application 
very expeditiously, Meanwhile, the Res- 
pondents Nos, 2 and 3 shal] be permitted 
to ply their vehicles as an interim ar- 
rangement only on the terms and con- 
ditions as contained in their’ permits un- 
til fresh permits are issued by the Re- 
gional Transport Authority, Kumaun 
after consideration of the applications 
in accordance with law. It is made clear 
that the Respondents Nos, 2 and 3 shall 


‘ply the vehicles on the authority of the 


order passed by this Court under Arti- 
cle 226 of the Constitution but they will 
be subject throughout this period to the 
regulatory control and orders which 
may be passed by the Trans- 
port Authority under the M. V. 
Act and the Rules made there- 
under as if they have been granted 
permits temporarily under the Act. It 
is made clear that by this temporary 
arrangement no rights would be confer 
red on Respondents Nos, 2 and 3 nor any 
preference would be given to them and 
the Regional] Transport Authority will 
be free to decide the matter on merits, 
The petitioners shal] be entitled to their 
osts . 

Petition allowed, 
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' Ram Khelawan Misra, Petitioner v. 
State of U. P. and another, Respondents, 


Civil Misc, Writ No, 4670 of 1979, D/- 
17-11-1981. 

Arms Act (54 of 1959), Secs, 13 and 
14 — Refusal of licence for rifle — 
Validity — Refusal can be only 
on grounds enumerated in various clauses 
of Sec,.14 (1) — Refusal to grant rifle 
licence for want of genuine need— im- 
proper, 

A rifle not being a smooth bore gun 
when a person seeks a licence for the 
former the licensing authority has to 
be satisfied that he has a good reason 
to obtain it, Section 14 lays down 
grounds for refusal] of the licence, The 
licensing authority refusing the licence 
is bound to give reasons, which in view 
of Sec, 14, could only be any one or 
more of those enumerated in that sec- 
tion. Refusal on a ground not found in 
that provision would be illegal, 

(Para 5) 

In this case the applicant sought 
licence for a rifle and it was refused on 
the ground that his need was not gen- 
uine, 

Held, that such a ground did not fall 
under any of the clauses under Sec. 14 
to justify the refusal and that eyen 
though under Sec, 13 (8) (b) the auth- 
ority was to be 
plicant had a good reason for obtaining 
it, as No specific power was conferred 
on him under Sec, 14 to refuse the 
licence on that ground refusal would 
be unsustainable, 1980 (6) All LR 538 
Foli. (Paras 5 to 9) 
Cases Referred: Chronological Paras 
1980 (6) All LR 538: 1980 AU WC 

154 6 


R. K. Dwivedi, for Petitioner: Stand- 
ing Counsel, for Respondents, 

ORDER :— This writ petition has 
been filed by the petitioner Ram Khela- 
wan Misra, a resident of village Sam- 
gara Tahsil] and Police Station Baberu 
district Banda, against the orders passed 
by the District Magistrate, Banda, dated 
12th Jan. 1979 and the Commissioner, 
Jhansi Division, Jhansi, dated 30th Mar. 
1979 refusing to grant a licence for a 
rifle to the petitioner, The petitioner 
has challenged the order passed by the 


B2/DZ/A439/82/TVN/SNV : 


Ram Khelawan 


satisfied that the ap- - 
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District Magistrate on the ground that 
the order is not in accordance with law 
and the reason given by the District 


Magistrate that the need of the appli- 


cant is not genuine is not a valid ground 
for refusing the licence. The order of 
the .Commissioner in appea} has also 
been challenged on the same ground. 

2, A counter affidavit has been filed 
on behalf of the respondents in which 
it was stated that the impugned order 


was passed after carefully go- 
ing through the record and 
after hearing the learned counsel 


for the petitioner and keeping in view 
all facts and circumstances of the case. 
In the rejoinder affidavit, it has been 
re-asserted that the need of the peti- 
tioner was genuine, as the rifle was re- 
quired for the protection of his life and 
property, 


3. I have heard the learned counsel 
for the petitioner and the Standing 
Counsel and perused the materia] on the 
record, l 


4. A person wanting to possess a 
fire-arm must obtain a licence for the 
same, He has to apply for the licence 
to the licensing authority for the grant 
of a licence in the prescribed form. Sec- 
tion 13 (2) of the Arms Act, 1959 makes 
it clear that on receipt of an application 
the licensing authority after making 
Such enquiry as may be necessary and 
subject to the provisions of Chap, MI 
may grant or refuse to grant the licence. 
Il is Incumbent that the order is passed 
in writing, Subject to the above, the 
licensing authority ig required to issue 
a licence under Sec, 3 of the Arms Act, 
1959, hereinafter referred to as the Act, 
where the licence is required by a citi- 
zen of India in respect of a smooth bore 
gun having a barre] of not less than . 
twenty inches in length to be used for 
protection or sport or in respect of a 
muzzle loading gun to be used for bona 
fide crop protection, or In respect of a 
point 22 bore rifle or an air rifle to be 
used for target practice by a member 
of a rifle club or riffle association licen- 
sed or recognised by the Central Gov- 
ernment, He is also required to issue a 
licence in respect of a fire arm other 
than the above if the licensing auth- 
ority is satisfied that the person by 
whom the licence is required has good 
reason for obtaining the same. Sec- 
tion 13 (2) of the Act speaks of smooth 
bore gun and a muzzle loading gun and 
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point 22 bore rifle or an air rifle, It 
does not speak of a rifle. A rifle ig not 
a smooth bore gun, Therefore, in res- 
pect of a rifle or for that matter any 
of the arms which comes under the 
provisions of Sec, 4 or a licence for the 
manufacture, sale, ete, of arms and 
ammunition as mentioned in Sec. § ofr. 
a licence for the shortening of guns or 
conversion of imitation firearms into 
firearms mentioned in Sec. 6 or a lic- 
ence for import or export of. arms or 
for transporting of arms, the licensing 
authority has to be satisfied that the 
person asking for the licence has a good 
reason for obtaining the same, It is ob- 
vious from the above that the grant of 
a licence in the case of a smooth bore 
gun stands on a different footing than 
that of a rifle. In the case of a smooth 
bore gun all that a person has to satisfy 
the licensing authority ig that it is re- 
quired for protection or sport, In the 
case of a rifle the applicant has to 
satisfy the licensing authority that he 
has a good reason for obtaining the rifle 
= 5. In the present case, the peti- 
tioner has asked for a licence for a 
rifle, He was, therefore, required to 
show a good reason for obtaining the 
see, Sec, 14 of the Act lays down the 
grounds for refusal of the licence, S. 14 
of the Act reads as follows :— 

- “14, Refusal of jicences.—(1) Notwitti- 
standing anything in Sec, 13 the licens- 
ing authority shal] refuse to grant :— 

(a) a licence under Sec. 3, 4 or S. 5 
where such licence is required in res- 
pect of any prohibited arms or prohibit- 
ed ammunition :— 

(b) a licence in any other case under 
Chap, T,— , 

(i) Where such licence is re- 
quired by a person whom the licensing 

- authority has reason to believe :— 

(1) to be prohibited by this Act or by 
any other law for the time being in 
force from acquiring, having in his pos- 
session or carrying any arms or ammu- 
nition, or 

(2) to be of unsound mind, or 

(3) to be for any reason unfit for a 
licence under this Act: or 

(ii) where the licensing 
deems it necessary for the 
the public peace or for public safety 
fo refuse to grant such licence. 

(2) The licensing authority shall not 
refuse to grant any licence to any per- 
gon merely on the ground that such 


i ` 


authority 
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person does not Own ‘or possess ona 


‘ property, ` 


(3) Where the jicensing authority re- 
fuses to grant a licence to any person 
it shal] record in writing the reasons 
for such refusal and furnish to 
that person on demand a brief statement 
of the same unless in any case the 
licensing authority. is of the opinion 
that it will not be in the public interest 
to furnish such statement,” 


Sub-section (3)ofS, 14 . of the Act makes 
it clear that when the licensing auth- 
ority refuses to grant a licence to anv 
person, he has te record reasons for 
such refusal, The refusal will therefore 
have to be based on one of the grounds 
of Sec, 14 (1) i. e, in cls. (a), (b), (i), (1), 
(2), (3), Gi). The reasons for refusal 
must, thereforé, be under one of the 
clauses of Sec, 14 of the Act. Where 
the reason given does not come under 
any of the clauses of Sec. 14 (1) of thej. 
Act, the order would not be. one under 
Sec, 14 (1) of the Act and would there- 
fore be unsustainable, - 


6. In the present case, the District 
Magistrate has in his order stated 
that the S. D. M. and the Superintend~ 
ent of Police have written ‘No objec- 
tion’ on the application of the petitioner, 
But that was not a recommendation for 
the grant of a licence, He has ultima- 
tely- observed that the need of the apn-|. 
plicant wag not genuine, It would, 


‘therefore, be seen that the order passed 


by the District Magistrate does not come 
under any of the clauses of Sec, 14 of 
the Act. The expression to be for any 
reason unfit for a licence under the Act 
is not synonymous with the applicant 
not having genuine need. Sec, 14 of the 
Act prohibits the. grant of a licence 
where the person is under some dis- 
ability, or is of unsound mind or where 
he is such type of.person who may en- 
danger the public peace or public safety. 
The plea that the petitioner does not 
have a genuine need cannot be equated 
with any of the clauses under S. 14 ofj- 
the Act. There is no provision in S.. 14 
of the Act to refuse a licence if the need 
of the applicant is not genuine, A Divi- 
sion Bench of this Court in the case of 
Ram Shanker vy. State of U. P, (1980 
(6) All LR 538) has laid down that the 
absence of genuineness of the need is 
not a ground for refusing a licence un- | 
der Sec, 14 of the Act, Lack of genuine... - 


- that he did not 
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ness of the need is therefore not one of 
the grounds for refusing a licence, 


7, The Commissioner has observed 
find any justifiable 
ground to interfere with the District 
Magistrate’s order. In his opinion, the 
ground given by the District Magistrate 
that the applicants need was nol 
genuine was based on the circumstan- 
ces that the applicant did not have any 
justifiable néed to get a rifle licence, 
but then lack of a genuine meed does 
not come under any of the clauses- of 
Sec, 14 of the Act. If the person was 
unfit to hold -a licence for a rifle, this 
should have been’ mentioned, If it was 
deemed that a licence could not be 
given to him, for it would endanger 
public peace or public safety, such an 
application could be 
no indication in the order that the peti- 
tioner was prohibited under the Act or 
any other law for the time being in 
force from having in his possession a 
rifle. In view of the above, the refusal 
of the licence to the petitioner on a 
ground which does not form part of Sec- 
tion 14 of the Act does not seem to be 
in accordance with law. 


8. It is true that in Sec, 13 (3) (b) of 
the Act there is a provision that the 
licensing authority is to be satisfied that 
the person by whom the licence is re- 
quired has a good reason for obtaining 
the same, However, there is no provi~ 
|sion in Sec. 14 of the Act for refusing 
a licence on this ground.. The licensing 
authority is empowered under the Act 
tc issue a rifle licence in case he is 
satisfied that the applicant has a good 
reason for obtaining the licence for a 
rifle, What would happen if he is not 
satisfied about the existence of a good 
reason? Section 14 of the Act should 
have provided in such a case for the 
refusal of the. licence if the licensing 
authority was satisfied that the person 
by whom the licence was required did 


nol. have a good reason for obtaining 


the same, but there is no such provi- 
sion in S. 14 of the Act. In the absence 
of such a provision in S. 14 of the Act, 
the provision of S. 13 (3) (b) cannot be 
a ground for refusing a licence, 

9. Section 14 of the Act commences with 
@ non obstante clause (notwithstanding 


anything in S. 13) and then lays down. 


the grounds for refusing to grant the 
licence, Since the grant of a licence 
can be refused only under the provisions 


by 
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of S. 14 and. its sub-clauseg I do not | 
find any provision which permits the 
licensing authority to refuse the grant 
of a licence on the ground that the ap- 
plicant did not establish a ` genuine 
need, 

19. . In view of the above, the orders 
passed by the District Magistrate and 
the Commissioner in appeal must be 
„Set aside and the case sent back tó the 
District Magistrate for a fresh conside- 
ration. of the petitioner’s application for 
the grant of a licence for a rifle. The 
District Magistrate will. be free to make 
necessary enquiry and -` dispose of the 
application in accordance with law. 

11. In the result, therefore, the writ 
petition is allowed. The orders passed 
by the Commissioner dated 30th Mar. 
1979 and that of the District Magistrate 
‘dated 12th Jan, 1979 are quashed and 
the case is sent back to the District 
Magistrate, Banda for deciding the mat- 
ter afresh in accordance with law. There 
will be no order as to costs, 

Petition allowed. 


AIR 1982 ALLAHABAD 285 
: S. J. HYDER, J. 
Dr. Ram Baj Singh, Appellant v, 
Babulal, Respondent, 
Second Appeal No. 690 of 1970, D/- 
2-9-1981, 


Torts — Nuisance — Special damages 
~- Brick powdering mill near doctor’s 
consulting. room Sufficient dust 
from mill entering into consulting room 
giving thin red coating on clothes — 
Special damage and substantial injury 


. proved, 


The expression “special damage” in- 
dicates damage to a party in contradic- 
tion to damage caused to public at large.. 
When it is established that sufficient 
quantity of dust from brick powdering 
mil] set up near a doctor’s consulting 
room, entered that room and ‘a visible 
thin red coating on clothes resulted and 
also that the dust is a public hazard 
bound to injure the health of persons, © 
it is clear the doctor has proved damage 
particular to himself, That. means he 
has proved special] damage, It follows 
he has also established substantia] in- 
jury being caused to him, Causing of 
actua] damage by the act complained of 
is besides the point, In assessing subs- 
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tantial injury to the plaintiff, the test 
is the appraisal of the injury by a rea~ 
sonable person belonging to the so- 
ciety. The expression does not take in- 
to account the susceptibilities of a hyper 
sensitive person or one attuned to a 
dainty mode of living AIR 1943 Lab 
306. AIR 1924 All. 392 and AIR 1968 
` Puni and Har 399, Ref. 

f (Paras 17, i18 and 19) 


Cases Referred: Chronological Paras 
AIR 1968 Punj & Har 399 14 
AIR 1943 Lah 306 8 
AIR 1924 All 392 g 


V. K. S. Chaudhary, D. P. Agarwal 
and Yatindra. Singh, for Appellant: S. K, 
Varma, for Respondent, 

JUDGMENT .— The plaintiff-ap- 
pellant has been denied the relief 
sought by him on the ground that brick 
grinding machine of the defendant did 
not cause any substantial injury or spe- 
cial damage to the plaintiff, Learned 
Counsel appearing for the plaintiff has 
argued before me that the two courts 
` below have not correctly appreciated 
the meaning of the expressions ‘sub- 
stantial injury’ and ‘special damage,’ 
as used in law. © me 

2. The plaintiff-appellant commenced 
the action giving rise to this second ap- 
pea] for permanent injunction to res- 
train the defendant-respondent from 
running his brick-grinding machine. 

3. It is not in controversy between 
the parties that the plaintitf ıs a Medi- 
cal Practitioner. He has built a consult- 
ing chamber before the brick-grindng 
machine was erected by the defendant- 
respondent, There is a controversy be- 
tween the parties as to whether the 
. consulting chamber was established by 
the plaintiff in the year 1962 or in the 
year 1965. I shall refer to . this coniro- 
versy later in this judgment, It is also 
not disputed that the  brick-grinding 
machine is 
that it is situate at a distance of about 
40° feet from the consulting chamber of 
the plaintiff-appellant in a north-eastern 
direction, There is a road which inter- 
venes between the consulting chamber 
of the plaintiff-appellant and the brick- 
grinding machine. 

4. The grievance of the plaintiff- 
appellant was that the  brick-grinding 
machine was generating dust which 
polluted the atmosphere and entered the 
consulting chamber of the plaintiff-ap- 
pellant and caused physical inconveni- 
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electrically propelled and 
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ence to him and his Patients who came 
to his chamber. It was further stated 
that the said machine had heen set up 
by ` the defendant-respondent without 
any permission or licence from the 


. Municipal] Board. 


5 The defendant-respondent contest- 
ed the suit, He did not deny that the 
machine was erected by him in April, 
1965, He contended that no dust emanat- 
ed during the process of grinding bricks 
and there was no question of any pol- 
lution being caused in the atmosphere, 
He further stated that the bricks wera 
moistened before being subjected to 
grinding process and no dust resulted 
therefrom, He further stated that his 
machine did not produce any noise and 
according to him, the erection and work- 
ing of the machine did not cause any 
nuisance—-whether public or private, He 
concluded by saying that the suit had 
been filed against him only on account 
of enmity and the same was not legally 
sustainable, . 


6. The trial court came fo the con- 


| clusion that the brick grinding machine 


had been erected by the defendant-res- 
pondent in the year 1965 without ob- 
taining any licence from the appropriate 


_ authority, It further held that the dust 


did emanate and pollute the _ atmos- 
phere and that such dust was injurious 
to health, It also came to the conclusion 
that the dust produced by the machine 
entered the consulting chamber of the 
plaintiff-appellant depending on the 
direction of the wind, It further found 
that the defence taken up by the de- 
fendant-respondent was false and the 
evidence produced by him could not be 
relied upon, It, however, dismissed the 
suit of the plaintiff-appellant on the 
finding that the dust resulting from the 
machine did not cause any substantial 
injury. either to the plaintiff or to his 
patients, The tria} court also went into 
the question as to whether the machine 
belonging to the defendant-respondent 
caused any actionable nuisance to the 
plaintiff-appellant and decided that con- 
troversy against him, 

7. The court of appeal has affirmed 
the findings recorded by the tria] court 
with a slight modification, Whereas the 
trial court had rejected the testimony of 
P. W. 1 Dr, Hari Shankar Prasad, who 
was Medical Officer of Health at Ghazi- 
pur, where the machine in dispute is 
situate, on the ground that the same is 
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baseqd on hearsay, the lower appellate 
court has accepted his testimony. Dr, 
Hari Shankar Prasad had categorically 
stated that dust which came out from 
the machine of the defendant-respon- 
dent entered the chamber of the plain- 
tiff-appellant in large quantity, He fur- 
ther stated that on account of that dust, 
the clothes of the persons sitting in the 
chamber of the plaintiff-appellant be- 
came coated with red particles of earth. 


8$. Learned counsel for the plaintiff- 
appellant urged that on the facts found 
by the two courts below, the only legal 
inference which could be drawn was 
that the plaintiff suffered a substantial 
injury on account of the working of the 
machine and special damage was caused 
to him. On the other hand, the learned 
counsel] for the defendant-respondent 
submitted that the finding recorded by 
the court of appeal on the question that 
no substantia] injury was caused to the 
plaintiff-appellant and that he did not 
suffer any special] damage are essentially 
findings of facts which cannot be called 
in question before this court in serond 
appeal. I am unable to agree with the 
submission of the learned counsel for 
the respondent, In the case of Jugal 
Kishor v. Ram Saran Das, AIR 1943 
Lah 306 it was held that the question 
whether certain proved facts establish- 
ed a nuisance was a question of law. 


9. Learned counse] for the defen- 
dant-respondent has himself relied 
upon a Division Bench case of this court 
in Behari Lal v. James Maclean, AIR 
1924 Al] 392. In that case, the first 
court of appeal had come to the conclu- 
sion that the acts complained of by the 
plaintiff-respondent in that case consti~ 
tuted an actionable nuisance, I had ac~ 
cordingly decreed the claim for manda- 
tory injunction made out on behalf of 
the plaintiff-respondent of that case, The 
Division Bench of this court treated 
the facts as found by the court of ap- 
peal as findings of fact only. It, how- 
ever, went into the question whether in 
law the said facts amounted to an ac 
tionable nuisance. On this aspect of the 
ease, this court differed with the first 
court of appeal and allowed the appeal 
preferred by the defendant-appellgnt 
and dismissed the suit of the plaintiff- 
respondent of that case. There is a 
plethora of decisions of different High 
Courts of this country in which only the 


facts found by the first court of appeal - 
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The High Courts have nevertheless gone 
into the question whether on the facts 
found to have been proved, a legal in- 
ference whether a nuisance was or was 
not being committed could be gone into. 
It is unnecessary to burden this judg- 
ment by referring to all those decisions. 

10. Now ordinarily it is a right of 
the owner of a property to use it in 
any manner he likes, Human beings are, 
however, sOcial animals. The right to 
enjoy one’s property is, therefore, neces- 
sarily restricted so as to enable the 
owner of an adjoining property to use 
his own property in a beneficial man- 
ner, No person has a right lo make such 
user of his property as materially in- 
terferes with the similar right of his 
neighbour to enjoy his property, The 
relations of the members of the society 
are necessarily to be governed by the 
principles of “Jive and let live” and 
“give and take.” The rights of the 
owner of a property to use his own 
property are necessarily to be limited 
by the similar rights in others, 

11. “The essence.of nuisance is a 
condition or activity: say Clerk and 
Lindsél] in their work on ‘Tort’, i4th 
Edn, Para 1391, “which unduly interfer- 
es with use or enjoyment of land.” 
They have further stated that nuisance 
is an act or omission which is an inter- 
ference with, disturbance or annoyance 
to a person in the exercise or enjoy- 
ments of a right belonging to him as a 
member of the public, (when it is a pub- 
lic nuisance), or his ownership.or oc- 
cupation of land or of some easement, 
private, or other right used or enjoyed 
in connection with land, (when it is a 
private nuisance) In this case, I am not 
concerned with a public nuisance, since 
the claim of the plaintiff-appellant was 
based on a cause of action which is es- 
sentially based on private nuisance, 


12. I have already stated that a per- 
son is ordinarily éntitled to do any 
thirig on his own property provided 
that doing of such a thing is lawful. His 
conduct, however, becomes a private 
nuisance when the consequence of his 
acts no longer remain confined to his 
own property but spill over in a sub- 
stantia] manner to the property belong- 
ing to another person, However, any 
thing done by a person on his property, 
repercussions of which are felt on the 
neighbour’s land, may not always be a 
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nuisance. The consequences of any 
thing done by the owner of a land on 
his own land which are also felt over 
the neighbouring land may be of such 
a trivia] nature that no reasonable per- 
son would object to the same. . No 
precise or universa] formula has been 
devised to determine the distinction be- 
tween a trivial consequence of -an act 
Or a consequence which can be terrned 
tc be of substantia] magnitude, The test 
which has always been found to be use- 
ful in distinguishing the two sets of 
cases is the test of ascertaining the reac- 
tion of a reasonable person according 
to the ordinary usage of mankind liv- 
ing in a particular society in respect of 
the thing complained of, 


13. After a land had been built upon, 
‘the owner of the building cannot ex- 
pect to have air of the same quality 
which existed before the building was 
erected. The freshness of the air is 
necessarily diminished by the erection of 
the building. If the whole locality in 
which a building is situate is built upon, 
the quality of freshness of air will be 
diminished further and the same may 
become tainted to a certain extent, But 
when. something is done by the owner 
of a neighbouring land upon his own 
land which is not comfortable or is 
wholly uncomfortable with physical 
comfort and human existence, the per- 
Son aggrieved gets a right to sue, The 
act of the neighbour of which he will 
complain will be an actionable nuisance. 
At this stage, a note of caution may be 
sounded, In order to judge whether the 
air has been polluted to an extent that 
it has ceased to be comfortable with 
human comfort and existence, the stan- 
dard to be employed again is the stan- 
dard of a sober and reasonable mind. 
Concepts of elegant and dainty living 
will be wholly out of place, Further in 
judging the question of this comfort or 
danger to human existence on account 
- of the act complained of, the location of 
a property is also a relevant circum- 
stance. A persons living in an industrial 
locality cannot claim to have as much 
fresh air aS a person living.in a non- 
industria] area, 


14. In Ramlal v. Mustafabad Oil and. 


Cotton Ginning Factory. AIR 1968 Punj 
& Har 399 Tek Chand, J. after a review 
of numerous decisions has’ formulated a 
number of principles’ to determine whe- 
ther an injury complained of amounts 
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below, the consulting 


‘ haye come to the - 


A. LR. 


to actionable nuisance or not, If I may 
say so with respect, the tests $0 formu- 
lated are neither precise nor exhaus- 
tive Tek Chand, J., in that case, has, 
himself observed that actionable. nuis- 
ance does not admit of enumeration and 


‘any operation which causes injury to 


health, to property, to comfcrt, to busi- 
ness or to public moral would be deem- 
ed to be a nuisance, 


15. Having stated the genera] princi- 
ples governing an actionable nuisance, 
I shall now revert to the facts of the 
case, Earlier I have referred to the con- 
troversy between the parties as to the 
date when the plaintiff-appellant is said 
te have started his Physician’s Consult- 
ing Chamber, In the plaint, it has been 
Specifically stated that the said chamber 
Was started in the year 1962. There is 
no specific denial of this averment in the 
written~statement filed by the defendant 
respondent, In his testimoy before the 
trial court, the plaintiff has reiterated 
the stands taken by him in his plaint. 
He has not been cross-examined on that 
allegation. The  defendant-respondent, 
on the other hand, has made no clear 
statement as to when the consulting 
chamber of the plaintiff-appellant was 
started, It is, therefore, evident from 
the material on record that ihe chamber 
of the plaintiff-appellant commenced 
functioning in the year 1982, The find- 
ing of the two courts below that the 
said chamber was started in ,1965 is 
clearly erroneous and based on non- 
reading of the pleading of the parties 
and their evidence. Anyhow even ac 
cording to the findings of the two courts 
chamber of the 
plaintiff-appellant started functioning 
before the machine set up by the de- 
fendant-respondent, 


16. The two courts below have been 
largely influenced by the fact that the 
plaintiff-appellant did not examine any 
of his patients to prove that any actual 
damage was caused to them on account 
of the dust emanating from the machine 
of the defendant-respondent, They have 
also referred to the statement of the 
plaintiff-appellant and have held that 
the plaintiff admitted that the damage 
caused to his patients was recorded in 
his register and the same had not been 
produced, From this omission. on the 
part of. the plaintiff, they have drawn: 
an adverse inference against him and’ 
conclusion . that the 
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-plaintiff-appellant has failed to.establish 
that any special damge or substantial 
injury was caused to him, 

17.. The expression “special damage’ 
fs used in law to indicate a damage 
caused to a party in contradistinction 
to damage caused to the public at large. 
he damage caused to public at large 
On account of a nuisance is referred in 
law as.a public nuisance, The expres- 
sion “public nuisance” has been defin- 
ed in S. 268 of the I. P. C.: The said sec- 
tion runs as under :— 

“968. Public nuisance. — A person is 
guilty of a public nuisance, who does 
any act or is guilty of an illegal omis- 
sion which causes any common injury, 
danger or annoyance to the public or 
to the people in general who dwell or 
occupy property in vicinity, or which 
must necessarily cause injury, obstruc- 
tion, danger or annoyance to persons 
who may have occasion to use any pub- 
lic right.” 

18. The offence of public nuisance 
has been made punishable under Chap- 
ter XIV of the said Code. A public nuis- 
ance may also be abated by a criminal 
Court in the exercise of its jurisdiction 
under Sec, 133 of the Cr. P, C. 1973, 
However, there may be cases where a 
single act may amount to a public nuis- 
ance and also give rise to a cause of 
action to an individual to sue on the 
basis of private nuisance. For instance, 
if night soil is heaped by the side of a 

public highway, it may be a nuisance 
to the general public and the persons 
who pass along the said highway. At the 
Same time it may be a private nuisance 
fo a person who lives in’ a house which 
adjoins the place where the night soil 
“is collected, All that the law requires 
is that when an act amounts-to public 
nuisance, an individual can sue in his 
own right only if he is able to prove 
special damage to himself i e, damage 
which is personal to him as opposed to 
the damage or inconvenience caused to 
the public at large or to a section 
of the public, l 

The expression ‘special damage’ wags 
found by the text book writers to he 
somewhat inaccurate and : 
In later editions of the text books such 
as ‘Salmond on Torts’, the expression 
which has been used is ‘particular 
[gamag It actually follows from the 

dings recorded - by the two 
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Courts below that the plaintiff 
had succeeded in establishing 
damage which was: particular to 
himself, It has been held by the court 


of appeal] that dust emanated from the 


-crushing of bricks was a public hazard 


and was bound to cause injury to the 
health of the persons. It has further held 
that dust from bricks entered in suff- 
cient quantity into the consulting chambe 
of the -plaintiff-appellant so that a thin 
red coating was visible on the clothes of 
the persons sitting there, In view of 
these findings it is difficult to com-: 
prehend how it could be said that the! 
plaintiff had failed to prove that special 
damage was not being caused to him 
on account of the offending brick grind 
ing machine. 

19:. Coming to the question of sub- 
stantial] injury, I have already indicated 
above that every injury is considered 
to be substantial which a reasonable 
person considers to be so, In assessing: 
the nature of substantia] injury, the test! 
to be applied is again the appraisement) 
made of the injury by a reasonable per-: 
son belonging to the society, The ex! 
pression does not take into account the’ 
susceptibilities of hyper sensitive person 
or persons attuned to a dainty mode- of 
living, No other meaning can be assign- 
ed or has been assigned to the expres- 
sion “substantial injury.” In view of the 
fact found by the two courts be- 
low concurrently, it was impossible to 
hold that no substantial injury was be- 
ing caused to the  plaintiff-appellant. 
Causing of actual damage by the act 
complained of as a nuisance is besides 
the point, If actual damage or actual 
injury were to be the criterion a person 
will have to wait before the injury be- 
comes palpable or demonstrable before 
instituting a suit or its abatement. My 
opinion, on this point is fortified by the 
views of the text book writers and the 
decided cases. Any act would amount 
to a private nuisance which can reason- 
ably said to cause injury, discomfort 
Or annoyance to a person, 


20. For the reasons stated above, this 
appeal must succeed. The result is that 


the appeal] is allowed, The 
decree’ passed by the two courts 
below are set aside, The © plain- 


tiffs suit is decreed, A permanent in- 
junction ig issued against the defendant~ 
Tespondent restraining him from using 
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his brick grinding machine shown 
by letters Ka, Kha, Ga, Gha in the sketch 
map, given at the foot of the plaint., The 
plaintiff-appellant shall : be entitled to 
his costs throughout, 

a 3 Appeal allowed, 


Lad 
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Š H. N. SETH, J. 
` Jai Ram Lal Srivastava, Petitioner v. 
State of Uttar Pradesh, Respondent. | 
Civil Misc. Writ, Petn, No, 4993 of 
1977, D/- 18-3-1982. | 


(A) U. P. Regulations of Building 
Operation Act (34 of 1958), Secs. 9 and 
10 and 12 (2) — Objectionable construc- 
` tion — Composition of offence — Effect 
—. Action for demolition can stil] be 
taken, 


The Act does not contemplate either 
of the two classes of proceedings under 
Secs. 9 and 10 to have any direct effect 
on the other and that the two proceed- 
ings operate in different fields and are to 
take place independently of ‘each other. 
Both S.9 and S. 10 give a -certain 
amount of. discretion to the Prescribed 
Authority. There can be cases where 
the Prescribed Authority may not sanc- 
tion prosecution but it may direct de-. 
molition of objectionable constructions 
and vice versa. Likewise in certain cases 
where Prescribed Authority finds the 
breach to be of a very technical nature, 
it may neither sanction prosecution nor 
direct demolition of the objectionable 
construction, (Para 10) 


The effect of composition .of an of- 
- fence under Section 12 (2) merely is 
that the .concerned person is absolved 
of his criminal liability. It has no direct 
bearing in respect of. or on the proceed- 
ings under Section 10. It may be that 
in a particular case somewhat similar 
consideration may weigh with the au- 
thorities in sanctioning or not sanction- 
ing the prosecution, compounding or’ 
not compounding the offence or in ac- 
cepting or rejecting the plea of the 
_ concerned person for not taking steps to 
demolish the objectionable construction. 
But then it does not as a matter of law, 
follow that merely because the authori- 
fies decide not to sanction the prosecu-. 


Hon and to compound the offence under - 


Section 12.. the objectionable constructions 
EZ/EZ/B948/82/CWM l 
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‘sanctioned 
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‘get automaticaly regularised and no 


action in- respect thereof can be taken 
under Section 10. Likewise merely be 
cause the authorities decide to prosecute 
and are unable to see their way to’ com- 
pound the offence, it does not follow 
that they are bound to reject the causa 
shown by the concerned person against 
the notice for demolition issued under 


Section 10. . (Para 11) 

(B) U. P. Regulations of Building 
Operation Act (34 of 1958), Sections 9 
and 12 — Application for compounding 


offence rejected on ground that objected- 
construction was having opening towards 
land of others — Absence of any rule ` 
or regulations prohibiting such opening 
— Reason for refusing ` composition, 
held, not correct. (Para 14) 

(C) U. P. Regulations of Building Ope- 
ration Act - (34 of 1958), Section 10 — 
Jurisdiction under — Can be exercised 
by Prescribed Authority only and not 
by Controlling Authority, 


Under S. 10 the proceeding 
molition of an objectionable 
tion are to be taken by the Prescribed 
Authority and not by thé Controlling 
Authority. The Controlling Authority 
cannot, while dealing with an applica- 
tion praying for a direction to the Pres 
scribed Authority to compound an of- 
fence, exercise any power under S. 10 
and direct demolition of any construc- 


for dew 
construc- 


tion which in its opinion is not auth- ` 
orised. (Para 15) 
(D) U. P. Regulations of Building — 


Operation Act (34 of -1958), Section 7 
— Demolition of objectionable construc-- 
tions merely because they stand on 
land belonging to some other private 
individual — Not permissible. 

The Act nowhere ‘enables the auth- . 
orities -under the Act to investigate and 
determine any dispute between private 
parties with regard to the land. over 
which the constructions standor are tobe 
or permitted: It may be 
that in view of the provisions contained 
in Sec. 7 (2A) (d) thé’ concerned” au-: . 
thority can enquire into and adjudicate — 
on: the question whether the objectiona- 
ble construction stands on nazul: land. 
But then it has not been enabled to de- 
cide or adjudicate upon private disputes 
with regard to title in respect of the 
land on which the objectionable con- 
struction stands. A fortiori the authori- 


_ ties constituted under the Act will also 


reac 


_- 
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not be able to direct . demoliion of ob- 
jectionable constructions merely for the 
reason that they stand on land belong, 
ing to some other private individual . _ 
7 (Para 16) 

(Œ) U. P. Regulations of Building 
Operation Act (34 of 1958), Section 10 — 
Objectionable constructions — Submis- 
sion of revised plan containing such con- 
structions — Such plan, if sanctioned, 
would be a material factor for not di- 
recting demolition. (Para 19) 
R. N. Singh, for Petitioner; Ravi Kant, 
for Respondent, 
ORDER :— By 


this petition under 


Article 226 of the Constitution Jai Ram ~ 


Lal questions the validity of the order 
dated 26th August, 1977 (Annexure 2 to 
the writ petition) passed by the Con- 
trolling Authority, Rehand Region, 


. Mirzapur, - rejecting petitioner’s request 


for compounding the offence under the 
U. P. Regulations of Building Operation 
Act, if‘ any, committed by him and di- 
recting that certain constructions set up 
by the petitioner be demolished. The 
petitioner has also questioned the vall- 
dity of the order of the State Govern- 
ment dated 17th December, 1977,. dis- 
missing hig revision application directed 
against Controlling Authority's order 


dated 26 August, 1977, 


2. The petitioner was constructing a, 
room in the shape of open varandah 
10’ x 9’ on the first floor of his house, 
One Sarwar Ali moved an application 
dated 5th March, 1975 before the pre- 
scribed Authority, Rehand, through the 
Secretary, Corruption Eradication Samiti, 
Robertsganj alleging that the petitioner 
had after illegally encroaching upon his 
Jand constructed a barza which interfer- 
ed with his privacy and free ingress 
and egress for the ladies of the house, 
The Prescribed Authority called for a 
report from the Inspector who inter alia 


- reported that the petitioner was erect- 
ing tha verandah 10’ x 9’ on the first ' 


floor of his house without permission of 
the Prescribed Authority and that a 
door therein opened towards the house 
of Sarwar Ali which too was contrary 
to rules, The Prescribed Authority is- 
sued a notice dated 1st April, 1975, to 
the petitioner under Section. 10 of the 
U. P. Regulations of Building Operation 
Act, 1958, (hereinafter referred to as 
the Act) requiring him to show cause 


why the said room in the shape of an- 
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open verandah 10’ x 9 which he was © 
erecting on the first floor of his house, 
be not directed to be demolished, The 
petitioner contested the said notice 
by filing an objection dated 10th July, 
1975 on the ground that the said con- 
struction was in accordance with the 
plan already sanctioned by the Prescrib- 
ed Authority, In paragraph 5. of his 
objection - (Annexure-C. A-3 to tha 
counter-affidavit of Sarwar Ali) he men- 
tioned that the said construction had, by 
inadvertence, been omitted to be shown 
in the copy of the plan which had been 
submitted to: the Prescribed Authority 
for ‘sanction. He also claimed that he 
did not commit any mistake deliberately. 


‘In Paragraph 5 of the objection tha 


petitioner went on to state that in’ any 
case the present one was a fit case for 
being compounded, In the proceedings 
(which?) had been initiated on the 
application filed on behalf of Sarwar 
Al; wherein it was claimed that the 
petitioner had encroached upon his land, 
the petitioner obtained orders from the 
Prescribed Authority for a fresh in- 
spection of his constructions, This tims 
the Inspector submitted a report dated 
27th October, 1976, to the effect that 
petitioner’s construction stood on tha 
area in respect of which his plan had 
been sanctioned but then it encroached 
upon a strip ofland 2-6” in width which, 
did not belong either to the petitioner 
or to Sarwar Ali to the extent of 8.4". 
According to the Inspector the said 
strip of land belonged to Nazul Depart- 
ment and both Sarwar Ali and the peti- 
tioner had agreed to construct a wall 
running in the centre of the said strip 
of land, Sarwar Ali had further agreed 
not to set up any construction under > 
petitioner’s barza, 


3. Subsequently the petitioner moved 
an application dated 24th January, 1977 
before the Commissioner Varanasi Divi- 
sion (Controlling Authority) praying 
that in case itwas found that the con- 
struction set up by him was unauthoris- 
ed the case may, on payment of com- 
position fees, be compounded, Afore- 
said. prayer made by the petitioner was 
resisted by Smt. Budhni, mother of 
Sarwar Ali, who claimed that the matter 
should not be compounded as petitioner’s 
construction encroached upon her Jand 
to the extent of £. The Controlling Au-. 
thority called upon tha Prescribed Au- 
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‘thority submit its report, The Prescrib- 
ed Authority vide its report dated 22nd 
August, 1977, reported that as the con- 
struction of the petitioner was an old 
one, it was not apt in these proceedings 
to investigate Smt, Budhni’s (Sarwar 
Ali's mother) claim that the petitioner 
had encroached upon 4’ broad strip of 
Jand; but then 2’-6” broad Barzg con- 
structed by the petitioner projected to 
the extent of 1’-8” on the land of Smt, 
Budhni, 

4, The Controlling Au ority, after 
hearing counsel for the parties. and per- 
using the report submitted by the Pre- 
scribed Authority, vide its order dated 
26th August, 1977, decided that the ille- 
gal construction set up by the ti- 
tioner on the first floor should be demo- 
lished as it, in contravention of the Rules, 
opened towards the Courtyard of an- 
other person and had been set up on a 
barza which projected to the extent of 
1’-8" on the land of Smt. Budhni. The 
Controlling Authority, therefore, directed 
that the barza should also be demolished 
and observed that even if as stated by 
the petitioner the barza stood over 
nazul land, it still was unanthorised and 
it was not possible to regularise the 
game after accepting composition fees, 
In the result it dismissed the application 
for composition made by the petitioner 
and directed that if after examining the 
_-gecords of ownership it is found that 
the remaining construction of the peti- 


tioner did not stand on his land, appro- ` 


priate proceedings for getting the same 
demolished should also be initiated, 


5. Aggrieved the petitioner went up 
in revision before the State Government 
which affirmed the order passed by the 
Controlling Authority and observed that 
as the constructions set up by the peti- 
tioner were unauthorised and contrary 
to Rules, it was not proper to accept his 
request for compounding the case. In 


the result it dismissed the revision ap- . 


plication filed by the petitioner vide its 
order dated 17th December, 1977, 

6. It may also be noticed at this 
stage that according to the counter-affi- 
davit filed on behalf of the Prescribed 
Authority, after the Controlling Auth- 
ority had passed the order dated 26th 
August, 1977, the matter was taken up 
for consideration by the Prescribed Au- 
thority on 29th August, 1977. As the 
Controlling Authority had rejected petis 


f 
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tioner’s prayer for composition, the Pre- 
scribed Authority held that the construc: 
tion in respect of which it had issued 
the show cause notice to the petitioner 
under Section 10 of the Act, was illegal 
and directed it to be demolished. It fur- 
ther. directed that formal notice for the 
purpose should now be issued to the 
petitioner, Learned counsel for the peti- 
tioner, however, claims that the said’ 
notice has not been served upon-him 
and he never became aware of the said 
order and that is why he could not 
make any reference to it in the writ. 
petition filed by him when he filed the 
revision application before the State 
Government which revision application 
was ultimately dismissed on 17th Decem- 
ber, 1977, 


ia 


7, The petitioner has now approach- 
ed this Court for relief under Art. 226 
of the Constitution. He contends that 
the authorities constituted under the 
Act have, while considering the question 
as to whether the construction set up by 
him should be directed to be demoli- 
shed and whether his request. for. com- 
pounding the offence should be accepted, 
been swayed by irrelevant consideration 
and as-such the impugned orders deserve 
to be quashed, 


8. A- perusal of the reply (Annexure 
X. A, 3 to the counter affidavit filed by 
Sarwar Ali) given by the petitioner to 
the show cause notice dated Ist April, 
1975, issued by the Prescribed Authoris 
ty, shows that after offering an expla- 
nation with regard to the circumstances 
in which he had proceeded to make the 
construction objected to in the notice, 
he went on to pray that in case the con- 
struction is found to be illegal it should 
be compounded and that he was prepar- 
ed to do so. It appears that the peti- 
tioner made a request for compounding 
under the impression that in case the 
authorities accepted the same and charg- 
ed him the composition fees, any ille- 
gality in setting up the constructions 
objected to in the notice would be cured 
and the said construction would stand 
regularized and that in such an event 


no question of directing its demolition 


would remain. Indeed learned counsel- 
for the petitioner also proceeded to make 
a submission before me on the said basis, 
It appears that the Controlling Authority 
as well as the State Government, as is 
evident. from Annexures 4 and 6 to the 
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writ petition, also proceeded to deal 
with the matter on the basis that the 
effect of compounding would be to re- 
gularise the illegal construction set up 
by the petitioner. In my opinion, the 
petitioner as well as the authorities 
under the Act bave, in this regard, been 
labouring under a misconception, 


9. The scheme underlying the Act is 
that once an area has been declared to 
be regulated area, any . development of 
the site or erection, re-erection or any 
substantial change in any building with- 
‘ in the area is to take place only in ac- 
cordance with the Regulations made 
under the Act and that too after obtain- 
ing permission of the Prescribed Au- 
thority, Any person who constructs a 
building either in contravention of the 
regulations framed under the Act or 
without obtaining permission of the Pre- 
scribed Authority or in derogation of the 
conditions mentioned in such permission, 
exposes himself to following types of 
action :— 


1. Criminal prosecution under Sec, 9 
of the Act which lays down that any 
person who undertakes or carries out 
development of any site or  erects, re- 
erects or makes any material change in 
any building or makes or extends any 
excavation or lays out any means of 
access to a road in contravention of any 
regulation made under this Act or with- 
out the permission referred to in Sec. 6 
or in contravention of any condition sub- 
ject to which such permission has been 
granted, or in violation of any action 
taken under sub-section (2) of Sec, 10 
to stop the erection or re-erection of 
any building or the execution of any 
work shall be punishable with fine 
which may extent to ten thousand 
Tupees and in the case of continuing of- 
fence, with a further fine which may 
extent to five hundred rupees for every 
day during which such offence continues 
after conviction for the first commission 
of the offence, and 


2. Proceedings for demolition of such 
construction under Section 10 (1) of the 
_ Act which runs thus:— 


“10. (1) Where the erection or re-erec- 
tion on or material change in any build- 
ing has been commenced or is being 
carried on or has been completed in 
contravention of any regulation made 
under this Act or without the permis- 
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sion referred to in Section 6 or M 
contravention of any condition 
subject to which such permission 
has been granted, the prescribed Au- 
thority may, without prejudice to the 
provision of Section 9 make an order 
directing that such erection, re-erection 
or material. change it shall be demolish- 
ed by the owner thereof within such 
period not exceeding two months as 
may be specified in the order, and on 
the failure of the owner to comply with 
the order the prescribed authority may 
itself through the local authority con- 
cerned or through such other agency as 
it thinks fit cause the erection, re-erec- 
tion or material change to be demolish- 
ed and the expenses of such demolition 
shall be recoverable from the owner in 
the same manner as an arrears of: land 
revenue, 


Provided that no such order shall be 
made unless the owner has peen given 
an opportunity of being heard”, 


10. It is apparent that aforementioned 
provisions for two classes of actiong have 
been made with a view to achieve two 
different objects and they operate in 
different and distinct fields. Whereas 
the object underlying the provisions 
contained in Section 9 of the Act is to 
punish the persons;for making construc- 
tions in the regulated area either without 
obtaining permission of the Prescribed ~ 
Authority or in contravention of the 
Regulations framed under the- Act, that 
underlying Section 10 is to have such 
objectionable constructions actually re- 
moved, In my opinion the Act does not 
contemplate either of the two classes of 
proceedings to have any direct effect on 
the other end that the two proceedings 
operate in different fields and are: te 
take place independently of each other. 
The prosecution envisaged by Sec. 9 of 
the Act can as laid down in Sec. 12 of 
the Act take place only with the pre- 
vious sanction of the Prescribed Au- 
thority. Section 10 of the Act provides 
that when an erection or re-erection of 
a building is carried out in contraven- 
tion of the Regulation or without or in 
contravention of the conditions of the 
permission the Prescribed Authority may 
without prejudice to the provisions con- 
tained in Section 9 of the Act make an 
order directing that such erection or re- 
erection be demolished. Both Sec. 9 
and Section 10 of the Act give a certain 


uthority. There can be eases where 
Prescribed Authority may not sanc- 
tion prosecution but it may direct de- 
olition of objectionable constructions 
and vice versa. Likewise in certain cases 
here prescribed Authority finds the 
breach to be of a very technical nature, 
t may neither sanction prosecution nor 
direct demolition of the objectionable 









11. Section 12 (2) of the Act when if 
provides that the prescribed Authority 
may and if required by the Controlling 
Authority shall compound any offence 
punishable under the Act either before 
or after the institution of the prosecu- 
' tion, on such terms (which may include 
payment of a sum of money by way of 
composition for the offence) as it or the 
Controlling Authority, as the case may 
be, thinks fit, operates in the same field 
in which the provisions contained in 
Section 9 of the Act operate. The ef- 
ect of composition of an offence under 
S. 12 (2) merely is that the concerned 
person is absolved of his criminal la- 
bility. It has no direct bearing in re- 

ect of or on the proceedings 
Section 10 of the Act. The request made 
by the petitioner for composition of the 
offence under Section 12 (2) of the Act 
and the cause shown by him for not 
taking any actions by way of demolition 
.of the constructions objected to by the 


Prescribed Authority, had, therefore, to- 














be dealt with by it separately. It may 
be that in a particular case somewhat 
similar consideration may weigh with 
the authorities in sanctioning or not 
sanctioning the prosecution, 
jing or not compounding the offence or 
in accepting or rejecting: plea of the con- 
med person for not taking steps ta 


but then it does not as a matter of law, 
follow that merely because the auth- 
orities decided not to sanction the prose- 
cution and to compound the offence 
under S. 12 of the Act, the objectionable 
constructions get automatically regu- 
larised and no action in respect thereof 
can be taken under Section 10 of the 
Act. Likewise merely because the au- 
thorities decide to. prosecute and are 
unable to see their way to compound 


are bound to reject the cause shown by 


. lihe concerned person against the notice 
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compound- . 


demolish the objectionable construction, ' 


the offence, it does not follow that they. 
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for demolition issued under Section 10f 
of the Act. "a 


12. Although, both under Sections 12 
and 10 of the Act certain amount of dis- 
cretion has been given to the authorities 
regarding sanctioning of prosecutions, 
composition of offences and issuing of 
directions for demolition of objectionable 
constructions yet the said discretion. is 


$ 


not arbitrary. It is well settled thai said _ 


discretion wil] have to be exercised by 
the concerned authorities in the light of 
the object of the enactment, 


- 13. Coming now to the controversy 


in the instant case, I find that’ petitioner 


had vide his application dated 24th Jan- 
uary, 1877 (Annexure-3 to the counter- 
affidavit filed on behalf of the Pre 
scribed Authority) requested the Con- 
trolling Authority in case it came 
to the conclusion that the petitioner had 
committed an offence under the Act, 
compound the’ same. A perusal of the 
order passed by the Controlling Auth-| 
ority dated 26th August, 1977 (Annexure- 
2 to the Writ Petition) shows that-it re- 
jected peititioner’s request for . com- 
pounding. the offence and decided to 
have petitioner’s constructions demolish- 


ed for following reasons:— 


4. The constructions set up.by tha” 
petitioner on the first floor of the housa 
deserved to be demolished a8 it, in con- 
travention of the Rules opened - towards 
the land of Smt. Budhni. on 

2 The said constructions stood over 
a barza which illegally overhang the 
land of Smt. Budhni to the extent of 
1-8” and had, therefore, to be demolish- 
ecl. p + 


3. Even if the construction, as claims 
ed: by the petitioner, stood on nazuf 
land it still would be illegal and will 
have to be demolished as it will not ba 
possible to regularise the same by ac- 
cepting composition fees. ` 

The authority further observed that tha 
papers produced in the case showed that 
the~objectionable constructions did not 
stand on petitioner’s own land and that 
appropriate proceedings to have the 
same demolished should be taken, 


' 14. The order dated 26th August. 1977 
passed by the Controlling Authority, in 
Iny opinion, cannot be sustained. In the 
first place it appears that the Controll- 
ing Authority has dealt with the prayer 


~ 


made by the petitioner on the footing _ 
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that acceptance of the petitioner’s plea 
with regard to compounding of the of- 
fence ‘would result in automatically . re- 
gularising the objectionable construc- 
“Ition set up by the petitioner, As already 
explained, the Controlling Authority 13 
clearly in the wrong in taking this view. 
Even if the Controlling Authority had 
permitted compounding of the offence 
it would not have directly affected any 
proceedings that were being taken by 
the Prescribed Authority under Sec. 10, 
of the Act. The Controlling Authority 
did not apply its mind to the question 
whether having regard to the object 
sought to be achieved by the enactment 
the nature of the offence committed by 
the petitioner was such that i will not 
be desirable to launch a crimmal pro- 
secution against him. One of the 
grounds mentioned in the order for not 
permitting compounding of the offence, 
if any, committed by the petitioner was 
that the objectionable constructions, m 
contravention of the Rules opened to- 
wards the land of Smt, Budhni. Learned 
counsel for the respondents could mot 
bring to my notice any rule or regu- 
‘lation which. prohibits setting up of 
construction in a regulated area that 
opens towards the land of someone 
else. This reason given by the Con- 
trolling Authority for not considering 
petitioner’s prayer for compounding the 
offence, therefore, does not appear to be 
apt, ~ i 


15, So far as Controlling Authority's 
- direction in respect of the barza which 
` according to it, overhangs the land of 
Smt, Budhni to the extent of 1’-8" is con- 
cerned, it is significant to note that 
under Section 10 of the Act-the proceed- 
lings for demolition of an‘ objectionable 
eee are to be faken by the Pre- 
scribed Authority and not by the Con- 
[trolling Authority, The Controlling. 
Authority cannot, while dealing with an 
application praying for a direction to 
the Prescribed Authority to compound 
an offence, exercise any power under 
Section 10 of the Act and direct demo- 
lition of any construction which ip its 
opinion jis not authorised, Moreover, 


€ ‘the Controlling Authority could not have 


any jurisdiction to direct demolition of 
the barza specially when the petitioner 
was at no stage called upon fo show 
cause why the same may not be directed 
fo be demolished. The observation 
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made by the Controlling Authority that 
the said constructions were illegal as 
even according to petitioner’s own case 
they stood on nazul land also does not 


“appear to be justified, The case of the 


petitioner throughout has been that the 
said construction stood on his own land. 
Any submission made by him that 
Budhni could not object to compounding 
of the offence as the objectionable con- 
struction, if at all, sfood on nazul land, 
does not mean that the petitioner had 
admitted that they encroached upon 
nazul land. Likewise the direction made 
by the Controlling Authority for taking 
proceedings for demolition of existing 
‘constructions of the petitioner also ap- 
pears to be without jursidiction. 


16. I may at this stage point out that 
the Act nowhere enables the authorities 
under the Act to investigate any 
dispufe between private parties with 
regard to the land over which the con- 
structions stand or are to be ‘sanctioned 
or permitted. Any application moved 
for seeking ission for setting up of 
construction in a regulated area has to 
be dealt with. under Section 7 of the Act 
Sub-secfion (2-A) of Section 7 lists as 
many as seven grounds .(enumerated as 
(a) to (g)) On which alone the Prescribed 
Authority can refuse permission for 
erection or re-erection of a building. 
whereas clause (d) of sub-section (2-A) 
lays down that erection of proposed 
building shall not he sanctioned if its . 
construction would result in encroach- 
ment upon any public premises as 
defined in U. P. Public Premises (Evic~ 
tion of Unauthorised Occupants) Act, 
1972, it nowhere lays down that any 
such.-application is to be rejected for 
the reasan that such construction would 
result in encroachment upon land be- 
Ionging to some private person. It may 
be that in view of the provisions con- 
tained-in clause‘ (d) of sub-section (2-A) 
of Sec. 7 of the Act the concerned au- 
thority can enquire into and adjudicate 
on fhe question whether the abjectiona- 
stands on nazul land, 
but then it has not been enabled to de- 
cide. or adjudicate upon private dis- 
putes with regard to title in respect of 
the land on which the objectionable con- 
struction stands, A fortiori the authori- 
ties constituted under the Act will also. 
not be able to direct demolition of peti- 


Honer’s constructions merely for the 
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a that they stand on land belonging 
to some other private individual. 


17. While passing orders dated 
Dec, 1977, (Annexure-4 to the writ 
petition), rejecting petitioner’s revision- 
application the State Government has 
adopted the entire reasoning of the 
Controlling Authority. The said order, 
therefore, suffers from the same defects 
- with which the order dated 26th August, 
1977 (Annexure-2 to the writ petition) 
passed by the Controlling Authority 
suffers, 


18. By its order dated 28th August, 
1977 (Annexure-5 to the counter affida- 
vit filed on behalf of the Prescribed Au- 
thority) the Prescribed Authority has 
rejected the cause shown by the pet- 
‘tioner to the notice for demolition is- 
sued by it under Section 10 of the Act 
On ist of April, 1975, merely on the 
ground that his request for compounding 
the offence has already been rejected by 
the Controlling Authority. As already 
explained, the Prescribed Authority is 
clearly wrong in taking this view and 
notwithstanding the fact. that peti- 
tioner’s request for compounding of the 
offence committed by him had been re- 
fected the Prescribed Authority had ta 
consider the cause shown. by the . peti- 
tioner on merits and to decide for itself 
as to whether having regard to the ob- 
_ fects sought to be achieved by the en- 
actment the present one was a fit cass 
wherein it would exercise its discretion 
elther in directing or in not directing de- 
molition of the objectionable construc- 
tions, The order dated 29th August, 
1977, passed by the Prescribed Auth- 
ority, therefore, stands vitiated, 


17th 


19. I find that the order dated 17th 
December, 1977, passed by the State 
Government indicates that the petitioner 
had already submitted a revised plan 
for construction of the room on the 
first floor for being sanctioned by the 
Prescribed Authority. In case petitioner’! 

quest for sanctioning the revised plan 
ontaining the objectionable construc- 
tions on the first floor is accepted, that 
would certainly be a very material fac- 
tor to be taken into consideration by 


the Prescribed Authority in exercising . 


Its discretion not to direct its demoli- 
Hon. Of course in case petitioner’s re- 
quest to sanction the: revised plan is le~ 
gally refected, the Prascribed Authority 


f 
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can legitimately exercise its discretion 
to direct its demolition. 


20. In the result I find that neither 
has the request made by the petitioner 


to the Controlling Authority, seeking a — 


direction to the Prescribed Authority to 
compound the offence, if any, committ- 
ed by him, nor has the cause shown by 
him in response to the notice dated 1st 
April, 1975 issued to him by the Pre- 
scribed Authority under Section 10 of the 
Act been properly dealt with by the Con- 
trolling and the Prescribed Authority. 


21. I, therefore, allow this petition 
and quash the order dated 26th August, 
1977, passed by the Controlling Auth- 
ority as also that dated 17th December, 
1977, passed by the State Government. I 
also quash the order dated 29th August, 
1977, passed by the Prescribed Authority 
and direct the Prescribed Authority to 
consider the cause shown by the peti- 
tioner in respect to the notice dated ist 
April. 1975 issued by it under Sec. 10 
of the Act as also the Controlling Au- 
thority to dea! with petitioner’s applica- 
tion dated 24th January, 1977 afresh 
and in accordance with law. In the cir- 
cumstances of the case I direct the par- 
ties to. bear their own costs, 


.Petition allowed. 
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SATISH CHANDRA, C. J., K. N. SETH 
AND S. D. AGARWAL, JJ. 7 
U. P. State Road Transport Corpora- 


tion, Appellant v. Smt. Janki Devi and 
others, Respondents, 
First Appeal No. 203 of 1976, D/- 


23-3-1982.* 


(A) Motor Vehicles Act (4 of 1939), 
S, 110-D —— Appeal under S. 110-D filed 
by State Road Transport Corporation 
against award of Claims Tribuna] before 
High Court — Claimants not filing ap- 
peal but filing cross-objections — Cross- 
objection would be maintainable. (Civil 
P. C. (1908), Order 41, Rules 22, 10). 


"Against judgment and order of 
Addl Dist. J., Motor Accidents Claims 
Tribunal, Varanasi in M. C. A:.No. 5 
of 1974, D/- 21-1-1976. 
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Where the appeal was filed by the State 
Road ‘Transport Corporation (owner) 
under Section 110-D against the award 
_of the Claims Tribunal before the High 
the claimants who did not ap- 
peal against the said award would be 
entitled to file a cross-objection in that 
appeal. In such a case, it could not be 
Said that Section 110-D confers on a 
person aggrieved by an award of a 
Claims Tribunal right only to prefer an 
appeal to High Court because the right 
of filing a cross-objection is not differ- 
ent in nature than the right to prefer an 
appeal by an aggrieved party as provi- 
ded by the statute. (Para 6) 


Section 110-D confers on aq person 
aggrieved by an award of a Claims Tri- 
bunal right to prefer an appeal to High 
Court. It is this very right which an 
aggrieved party exercises when he pre- 
fers a cross-objection in an appeal 
brought to the High Court by the other 
aggrieved party. Therefore the right to 
take a cross-objection in an appeal was 
nothing but the exercise of the same right 
of appeal] which was given to an aggri- 
eved party and was not any new right 
conferred by Order 41, R. 22 or Order 41, 
Rule 10. Case law discussed. 

(Para 6) 


If a person has a right of appea] under 
§.96 or §. 100 ofthe Civi P.C. he may 
exercise that right within a period of 
limitation prescribed under the law of 
limitation and in case he fails to do so, 


- the Court enables him to exercise that 
very right when the other party hag pre-- 


ferred an appeal to the Court competent 
to hear it, The right to avail of the 
same procedure is available to a person 
who has a right of appeal conferred by 
the special statute, i. e. the right to file 
a cross-objection ig included in the right 
to appeaj conferred by the Statute. In- 
deed unless the respondent was entitled 
fo appeal, he has no right to take any 
cross-objection. In the cross-objection 
he can take only those pleas which he 
could have taken by way of his right of 
appeal. These have to be in the form 
of memorandum like an appeal, and 
may be heard and determined even if 
original appeal] is withdrawn or is dis- 
missed for default. Al) these incidents 


indicate that there ig-no materia] differ- 


ence between an appeal and a cross-ob- 
ection except the stage of the proceed- 
BE (Para 6) 


is 
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(B) Motor Vehicles Act (4 of 1939), 
Section 110-D Civil P. C. (1908), 
Order 41, Rule 22 — Appea] under 
Section 110-D against award of Claims 
Tribunal before High Court — Cross- 
objection as contemplated by Order 41, 
Rule 22 at instance of respondent can- 
not be said to be not ‘maintainable on 
ground that ‘Tribunal’ is not court, 1978 
All LR 862, 1979 All LJ 316 Overruled. 


A cross-objection as contemplated by 
Order 41, Rule 22 is maintainable be- 
fore the High Court at the instance of 
a respondent to an appeal filed under 
Section 110-D against the award of the 
Claims Tribunal although in the Act the 
decision of the Claims Tribunal] is called 
an award as that would not lead to the 
inference that the proceedings before tha 
Claims Tribunal are in the nature ofthe 
arbitration proceedings and the Claims 
Tribunay decides the matter as an Arbi- 
trator. The word ‘award’ has been used 
in the Act in a sense of a decree or akin 
to a decree since the award given by tha 
Tribuna] in such claim caseg determines 
the rights of the parties, Since the 
procedure contemplated by Order 41, 
Rule 22:is applicable to the appeal pre- 
ferred under Section 110-D of the Motor 
Vehicles Act, the word ‘Court? may bs 
read ag ‘Tribunal’ and the word ‘decree’ 
may be read as ‘award’. 1978 All LR 
862, 1979 All LJ 316 Overruled. AIR 
1970 Delhi 37 (FB), AIR 1972 Punj & 
ag 65 (FB) and AIR 1980 Delhi 16 Rel. 

(Parag 8, 10) 
ao Referred: Chronological Paras 


AIR 1980 Delhi 16 l : 
1979 All LJ 316 
1978 All LR 862:1978 Acc CJ im 
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AIR 
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1971 SC 1887 
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1968 SC 384: 1968 All LJ 139 
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1953. SC 357 

1948 PC 12 

1936 PC 93 

1934 PC 81: 1934 AU LJ 358 

1919 Mad 784 (FB) ‘ 

AIR 1916 PC 21 

1913 AC 546: 109 LT 562: 82 LJKB 1197 
National Telephone Co. Lid v, His 
Majesty’s Postmaster General . 8 

(1888) ILR 11 Mad 309 (FB) 3 
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K. N. SETH, J.:— The following 
question has been referred to this Bench 
for decision, 

"Whether a cross-objection as con~ 
templated by O. XLI, R. 22 df the C.P.C, 
ig maintainable before the High Court 
at the instance of respondent to an ap- 
, peal filed under S.°110-D of the Motor 
Vehicles Act, 1939 ? l 

2. A bus owned by the U, P. State 
Road Transport Corporation met with an 
accident at Malviya Bridge on 13-12-1973. 
As a result of. the incident Paras Nath 
Gupta an employee of the State Bank of 
India, Varanasi, received injuries which 
proved fatal. The heirg of the deceased 
made an application before the’ Motor 
Accidents Claims Tribunal under 8. 110-D 
of the Motor Vehicles Act claiming 
Rs. 2,50,000/- as compensation. The 
Claims Tribunal by its order dated 21-1- 
1976 awarded a sum of Rs. 95,942/- as 
compensation to the claimants. Aggriev- 

ed by the award of the Claims Tribunal 
the U. P. State Road Transport Corpora- 
tion preferred the above noted appeaj to 
this Court; The claimants did not appeal 


against the award bul filed a cross-objec- | 


_ tion in the appeal filed by the U. P. State 
Road ‘Transport Corporation claiming 


the balance amount of Rs. 2,50,000/- and - 


also interest on the amount claimed as 
compensation. Whén the appeal and the 
-cross-objection came up for hearing be- 
fore a Division Bench of this Court the 
Bench felt doubt about the correctness of 
the view taken in Virendra Singh v. Smt. 
Phoolmati (1978 All LR 862) and Surjan 
Singh v. Smt. Sharda Devi (1979 All LJ 
316) that cross-objection to an appeal 
against the award of the Claims Tribunal 
is not maintainable, 


3. Section 110-D of the Motor Vehicles 
Act confers. on a person aggrieved by an 
award of aClaims Tribunals’ right to pre- 
fer an appeal to the High Court within 
ninety days from the date of the award. 
The Act does not lay down the procedure 
to. be followed by the High Court in the 
appeals filed before it. In such a conting- 
ency the specia] Act being silent in re- 
gard to the procedure by the appellate 
court, the appellate jurisdiction has to be 
exercised in the same manner as the 
High Court exercises itg genera] appel- 
late jurisdiction and the appeal so ‘filed 
must be regulated by the practice and 
procedure. of the High Court. It is a well 
settled rule that when a statute direcis 
that an appeal shall lie to a Court already 


established then that appeal must be re- 


v, Janki Devi (FB) 


gulated by the practice and procedure of 
that Court. Viscount Haldane L. C. in 
Nationa] Telephone Company Limited 
and His Majesty’s 
(1913 AC 546) stated this rule in the fol- 
lowing words, 

“When a question is stated to be refer- 
red to an established Court without more, 
it in my opinion, imports that the ordi- 
nary incidents of the procedure of that 
Court are to attach, and also that any 
general right of appeal] from its decisions 
likewise attaches. 


In Secretary of State for India v. Chel- 
likani Rama Rao (AIR 1916 PC 21) a 
Similar question arose for consideration, 
5. 10 of the Madras Forest Act (V of 
1882) provided for an appeal to thea 
District Court against the order of the 
Forest Settlement Officer. Against the 
decision of the District Court the matter 
was taken up In appeals to the Madras 
High Court which reversed and varied 
the decree of the District Court. In ap- 


.peals filed before the Privy Council it 
the appeals before - 


was contended that 
the Madras High Court were incompent- 
ent as there was no provision for further 
appeals against the decision of the Dis- 


trict Court. The. Privy Counci] overruled 


the objection and held that when, pro- 


ceedings of this character reach the Dis-~. 


trict Court, that Court is appealed to as 
one of the ordinary Courts of the Coun- 
try, with regard to whose procedure, 
orders and decrees the ordinary rules 
of the Civil P. C. apply. The Privy .Coun- 
cil approved. the Full Bench decision of 
the Madras High Court in Kamarajy v. 
Secretary of State, ( (1888) ILR 11 Mad 
309). The same view was reiterated in 
Ba Thaw Moung v. Ma Pin (AIR 1934 
PC 81) where the question was whether 
an appeal against the order of the High 
Court passed under S, 75 of the Provin- 
cia] Insolvency Act Wag maintainable to 
the Priyy Council. Again in Hem Singh 
v. Basant Das (AIR 1936 PC 93y the 
Privy Council laid down- that when a 
right of appeal is given to one of the 
ordinary courts of the country the, proce- 
dure, orders anq decrees of that Court 
will be governed by the ordinary rules 
of the Civi] P. C. The same view was 


expressed by the Privy Councij in Adaik-: 


appa Chettiar v. Chandresekhara Thevar, 
(AIR 1948 PC 12) in these words:— 
“Where a legal right is in dispute and 
the ordinary Courts of the country are 
seized of such dispute the - Courts are 
Bersted. by the ors rules of proce- 
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dure applicable 
lies if authorised by such rules, notwith- 
standing that the legal right claimed 
arises under a special statute which does 
not, in terms confer right of appeal. 
4...This principle came up for con- 
sideration before the Supreme Court in 
National Sewing Thread 
Limited v. James Chandvick and Bro- 
thers Limited (AIR 1953 SC 357). In that 
case against an order of the Registrar of 
Trade Marks an appeal] was preferred to 
the High Court under S. 76 of the Trade 
Marks Act. A learned single Judge al- 
lowed the appeaj] which was in turn re- 
versed by a Division Bench of the Court 
in appeal] under CL 15 of the Letters 
Patent of the Bombay High Court. Be- 
fore the Supreme Court it was contend- 
ed that the decision of the learned single 
Judge was not open to appeal. After ap- 
‘proving the principle laid down by the 
Privy Counci] in the cases ` referred to 


earlier, the Supreme Court observe (at 


Pp. 360): 

“Section 76, Trade Marks Act confers 
a right of appeal to the High Court and 
says nothing more about it. That being 
so, the High Court being seized ag such 
of the appellate jurisdiction conferred by 
S. 76 it has-to exercise that jurisdiction 
in the same manner as it exercises its 
other ‘appellate jurisdiction and when 
such jurisdiction is exercised by a single 
Judge, his judgment becomes subject to 
appeal] under Cl. 15 of the Letters Patent 
there being nothing to the contrary in 
the Trade Marks Act.” l 


The same principle has been reiterated 


' by the Supreme. Court in Collector, Vara- 
nasi v. Gauri Shanker Misra (AIR 1968 
SC 384). 


5. It is obvious from the authorities 


referred to above that when-an appeal 


from an order passed under a special 
statute reaches the ordinary courts of 
the country with regard to those proce- 
dure, orders 
Civil P. C. apply not only the ordinary 
incidents of the procedure of that Court 
are to attach but any-genera] right of ap- 
peal from its decision likewise. attaches. 
In. the case in hand the question ig not 


of any further right of appeal against ; 


the decision of the Court but the right to 
prefer a cross-objection in the appeal 
pending in the Court against the order 
of the special statute which provides for 
such an a 

6. That - brings us . to the ques- 
tion of nature of right to 


U. P, S. R. T, Corpn, v. Janki Devi (FB). 
thereto and ap appeal 


Company 


ent to hear it. The right to avaì} of the 


- who has a right of appeal conferred by 
` the specia] statute, Le. the right to file 


and decrees the rules of .-- 
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prefer a  cross-objection in al 
pending appeal. In our opinion he: right, 
of filing a_cross-objection is not different! 
in nature than the right to prefer an ap-| 
peal by an aggrieved party as provided: 
by the - statute. 5S, 110-D of the Motori 
Vehicles Act confers on a person aggriev-| 
ed by an award of a Claims Tribunals’| 
right to prefer an . appeal to the High 
Court. It is this very right which an ag- 
grieved party exercises when he prefers 
a cross-objection in an appeal brought 
io the High Court by the other aggrieved 
party. R. 10 of O. XLI-A introduced by 
this Court which ig in same terms as 
el. (1) of R. 22 of O. XLI of the Civil P.C, 
enables a respondent who may not have 
appealed from any part of the decree, 


- may not only support the decree on any 


of the grounds decided against him in the 
court below, but take any cross-objection 
to the decree which he could have taken 
by way of appeal, provided he had filed 
such objection within one month from 
the day fixed for hig appearance in the 
notice served upon him or within such 
further time as the Court may deem fit 
to allow. This provision does not confer 
any new right on the respondent but only 
affords him a fresh opportunity to exer- 
cise the yery same right which he had 
either under the Civil P. C. or under the 
specia] statute. If a person has a right of 
appeal] under S. 96 or S. 100 of the Civil 


„P. C. he may exercise that right within a 


period of: limitation prescribed under the 
law of limitation and in case he fails to 
do so, the Court enables him to exercise 






same procedure is available to a person 


a cross-objection ig included in the right 
to appeal conferred by the Statute. In- 
deed unless the respondent was entitled 
to appeal, he has no right to take any 
cross-objection. In the cross-objection he 
can take only those pleas which he could 
have taken by way of his right of appeal. 


All these incidents indicate that there is 
no materia} difference between an appeal 
and g cross-objection except the stage of 
the proceedings. A Full Bench of the 


Madras High Court in A L. A. Alagappa 


Chettiar v Chockalingam Chetty (AIR 
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1919 Mad 784) rules that every party to 
the insolvency proceedings is given the 
substantial right of appeal (just as every 
aggrieved party ig given a right of appeal 
under Ss. 96, 97, 100 C.P.C.) and that the 
respondent (who as a party has such a 
right of appeal) is merely allowed to 
avail himself of an-additional rule of pro- 
cedure by way of a memorandum of ob- 
jection as provided for in O, 41, R. 22 in 
exercise of his said right of appeal. 


The nature of the right of cross-objec- 
tion was considered by the Madhya Pra- 
desh High Court in Inayatullah Khan v, 
Diwanchang Mahajan (AIR 1959 Madh 
Pra 58). There the question wag about 
the right of cross-objection in an appeal 
filed under S 116-A of the Representa- 
tion of the People Act which provided 
for an appeal to the High Court from the 
order of the Tribunal..It was further pro- 
vided that the High Court shalj have the 
same powers, jurisdiction and authority 
and follow. the same procedure with 
respect to an appeal as if the appeal] were 
from origina] decree passed by the Civil 
Court, Hidayatullah, C. J. speaking for 


the Bench after considering a number of. 


authorities held :— 
‘There is thus authority for the pro- 
position that qa cross-objection may be 
filed where an appeal lies and has to be 
disposed of in accordance with the Civil 
P. C., even though there may be no ex- 
press provision ‘to confer the ‘right of 
' filing. g cross-objection.” 
It ig true that sub-sec. (2) of S. 116-A of 
the Representation of the People Act pro- 
vided that while hearing an appeaj the 
High Court shall have the same powers, 
jurisdiction and authority and follow the 
' same procedure, with respect to an ap- 
pea] under that statute as if the appeal 
were an appeal from an origina] decree 
passed by a civil court but that makes no 
difference. Once the appeal is. before an 
etablished Court it imports that the ordin- 
ary incidents of the procedure of that 
Court are to attach to the hearing of the 
appeal which includes the right to file a 
cross-objection in the appeal] preferred 
by the other party. The nature of the 
right of cross-objection hag been con- 
sidered by the Supreme Court in Sahadu 
Gangaram Bhagade v. Special Deputy 
Collector, Ahmednagar (AIR 1971 SC 
1887), while deciding the question of 
court-fee payable under the relevant 
provisions of the Bombay Court-fees 
Act on the cross-objection filed in an ap- 
peal under S. 11 of the Requisitioning 


v Janki Devi (FB) 


A.LR 
and Acquisition of Immovable Property 
Act 1952, it was observed, l 

“The question is whether a cross-ob- 
jection filed by a respondent in an appeal . 
can be considered ag a memorandum of 
appeal. We have no doubt that it is a 
memorandum of appeal in substance 
though not in form. It is a right given to 
a respondent in an appeal to challenge 


‘the order under appeal to the extent he 


is aggrieved by that order. The memo- 
randum of cross-objection is but one 
form of appeal. It takeg the place of 
cross-appeal.” 

It must, therefore, be held that 
the right to take a cross-objection 
m an appeal is nothing but the exercise 
of the same right of appeal which is 
given to an aggrieved party and is not 
any new right conferred by O. 41, R. 22 
or O. 42-A, R. 10 of the Code. 


7 It was next contended that O. 41, 
R. 22 or O. 41-A, R. 10 has no’ applica- 
lion in an appeal preferred under 
S. 110-D of the Motor Vehicles Act as 
the aforesaid provisions apply to an ap- 
pea] from a decree and since the Tribu- 
nal is not ą court and the award given by 
it is not a decree, there ig no right tc 
file a cross-objection. It may be borne in 
mind. that the claim for compensation 
made by the relatives of the deceased is 
in its nature a claim for damages. In the 
law of Torts negligence is g wel] estab- 
lished ground - for claim for damages, 
Such a claim has been a part of common 
law for many years and has been enter- 
tained by the civil courts in their ordin- 
ary jurisdiction. Prior to the enactment 
of the Motor Vehicles Act which for the 
first time empowered the State Govern- 
ment to constitute one or more Motor 
Accidents Claims ‘Tribumals claim for 
damages for injuries caused by the per- 
sons incharge of the motor vehicle was 
entertained by ordinary civil courts in 
India. It is only in respect of those areas 
for which such Claims Tribunals are 
constituted, that the jurisdiction of the 
civi} courts iş taken away by 
the Claims Tribunals. The nature of the 
jurisdiction of the Claims Tribu- 
nal is the same as that of the civil 
court although the Claims Tribunal is 
not a civil Court. The decision of the 
Tribuna] is called an award: The word 
“award?” has not been defined in the 
Act and has to be construed in its general 
sense.’ The ordinary dictionary meaning 
of an award.is a judicial decision, It is 
true that the decision of an Arbitrator is 
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also -called an award, but it would not be 
correct to equate it with the decision of 
the Claims Tribunal. In Halsbury’s Laws 
of England (III Edition) it is stated. 


“It is however, a question in each case 
whether a particular tribunal set-up by 4 
statute for dealing with particular ques- 
tions, is an arbitration tribunal. Where 
the express “arbitration” ig not used, and 
other essentia} features of arbitration are 
absent, the presumption is that such a 
tribuna] ig not an arbitration tribunal 
but either a Court of law or a special 
tribuna] governed exclusively by its own 
Code.” 


The Motor Accidents Claims Tribunal] is 
neither a court nor an arbitration tribu- 
nal but is a statutory tribunal, the inci- 
dents of which are governed entirely by 
the provisions of the Act. 


8. The nature of the jurisdiction deal- 
‘ing with an appeal under S. 110-D of the 
Motor Vehicles Act has to be considered 
in this background. The claim for com- 
pensation caused by negligence is inde- 
pendent of any statute and is well 
known to the law of torts. This common 
law right was not intended to be changed 
or modified by the Motor Vehicles Act 
By enacting S. 110-F the jurisdiction of 
the Civil Court is barred only to enter- 
tain the origina] claim as a trial court 
and the bar operates in the area where 
the Claims Tribunals have been set up. 
In other area the civil courts continue to 
‘entertain such claims. While hearing an 
appea] under S. 110-D of the Motor Vehi~ 
cles Act the High Court has to consider 
the claim in the same manner as it would 
consider the claim in an appeal from a 
civi] court from an area in which the 
Claims Tribunal has not been establish- 
ed. It is, therefore, obvious that the pro- 
ceedings before the Claims Tribuna] do 
not have any similarity or semblance 

ith the arbitration proceedings although 

the Act the decision of the Claims Tri- 
buna] is called an award but that would 
ot lead to the inference that the pro- 
ceedings before the Claims Tribunal are 
in the nature of the arbitration proceed- 
ings and the Claims Tribunal decides the 
atter as an Arbitrator. The words award 
has been used in the Act in a sense of a 
decree or akin to a decree since the 
ard given by the Tribunal in such 
claim cases determines the rights of the 
parties. Since the procedure contemplat- 
2 by O. 41,-R. 22 is applicable to the 
pea] preferred under S. 110-D of the 
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Motor Vehicles Act, the word ‘Court’ ma 
be read as ‘Tribunal’ and the word ‘decree’ 
may be read as ‘award’, We find suppo 

for this view from the decision in The 
Municipal Corporation of Delhi v. Kuldip 
La] Bhandari (AIR 1970 Delhi 37) (FB), 
Smt. Shanti Devi v. General Manager, 
Haryana Roadways (AIR 1972 Punj and 
Har 65) (FB) and Amolak Singh Jain v, 
Smt. Satyawati (ATR 1980 Delhi 16.) 


% Our attention was invited to a very 
large number of cases decided by other 
High Courts dealing with the question 
referred to us for opinion. It is not neces- 
sary to refer to them individually. We 
find that practically al] the High Courts 
in India barring a few exception have 
taken a view contrary to the view 
expressed in Virendra Singh’, case 
(1978 All LR 862) (supra) that a cross- 
objection as contemplated by O. 41, R. 22 
of the Civi} P. C. is maintainable before 
the High Court at the instance of 4 re- 
Spondent to an appeal filed under Sec- 
tion 110-D of the Motor Vehicles Act. 


10. In the light of the above discus- 
sion we are of the opinion that the view 
taken by this Court is in Virendra 
Singh’s case and followed in other deci- 
sions of this Court is not warranted by 
law and a cross-objection as contemplat- 
ed by O. 41, R. 22 of the Civil P. C. is 
maintainable before the High Court at 
the instance of a respondent to an appeal 
filed under S. 110-D of the Motor Vehi- 
cles Act, 1939. l 


11. Let the papers be laid before the 
Bench concerned for deciding the appeal 
and the cross-objection on merit. 


‘Order accordingly. 
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Jagdish Rai and others, Appellants v, 
Abdul Wahab, Respondent. 


Second Appeal No. 3940 of 1965, 
25-3-1982.”  - 

Specific Relief Act (47 of 1963), S. 38 
— Plaintiff one of co-sharers of land — 
Defendant acquiring land from some of 
co-sharers on payment of premium — 
Deed executed is beyond scope of au- 
thority given by Wajib-ul-arz — Deed 
since not registered held invalid 


*Against judgment and decree of S. H. J. 
Naqvi, Dist. J., Ballia, D/- 30-9-1965. 


EZ/EZ/B938/82/VNP/LGC-H l 


D/- 





_ 


. 1956 (Ext. 


“the 7th Oct., 
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can challenge alienation of land — De- 


fendant making construction on land 


interfering with plaintiffs right on it — 


Injunction against him can be granted. 
ae (Para 7) 
V. K.-S. Chaudhari and  /Yatindra 


Singh, for Appellants; P. H. Zaidj and 


A. N. Bhargava, for Respondent. 
JUDGMENT :— This is a plaintiffs 
Second Appeal. The suit was for a per- 
manent injunction restraining the de- 
fendant from making any constructions 
on the land in dispute or from, in any 
other manner, interfering with the plain- 


tiffs’ right thereon. The relief for posses- 


sion was also claimed in the alternative 
fn case the court found that the plain- 
fiffs had been dispossessed of any par 
of the land in sùit. 


‘2. The land in suit is a -triangular plot 
of land bearing No. 23/20 of Mauza Qila 
Kobna, Pargana Sikandarpur East, Dis- 
trict Ballia. The plaintiffs are nine in 
number. Eight of them had appealed and 
the 9th was a pro forma respondent in 
this Court. The ‘plaintiffs are admittedly 


© some of the zamindars of the Mahal and 


co-sharers in the proprietary rights in 
the land in suit. The land is part of Abadi 
of the Mauza and is a Brham Asthan 


with a Bargad tree and Chabutrg in the 


centre. It is triangular in shape with pub- 
lic roads on two of its sides and g public 
drain on the third side. The defendant 
claims to’ have acquitted (acquired) -a 
part of the land under two deeds dated 
1956 and the 19th Jan., 1959 
from ‘different co-sharers in the proprie- 
tary rights on payment of premium of 
Rs. 175/- and further claimed that he had 
to pay 50 P. per year as’ rent. 


court decreed the suit, but the lower 


appellate court reversed the same and ° 


dismissed the sut; hence 
Appeal. 

3. It is not necessary in this case to 
refer to the facts in any great detail. 


4. The point which arises for deter- 
mination in this case ig whether some of 
the.co-sharers or any one of them could 
have settled the land with the defendan! 
under the two deeds dated the 7th Oct, 
A-18) and-19th Jan., 1959 
(Ext. A-19) and the decision of that ques- 
tion: turns on the interpretation of a 
term of the Wajib-ul-arz, and the terms 


this Second 


on which some of the ‘co-sharers pur-. 


ported to settle 
fendant, 


the land with the de- 
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Plaintiff being not -party to such deed ` 


The trial’ 
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5. The relevant term of the Wajib- 
ul-arz relied on by the defendant runs 
as follows:— 


“Mahal haza mein parti gabi aabadi ki .... 
hai jo shakhsh. minjumla hissadaran ke `` 


aabad karega legan uska hash ‘mobaeda 
jo barwaqt aabaq karne ki tankih javega. 
vasul kar jumla malikan ke sarfg mein 
aavega.” 

6. I do-not propose to enter into the 
dispute raised by Mr. V. K. S. Chaudhary,- 
learned counse] for the appellant, that 
this clause of the Wajib-ul-arz did not 
authorise a co-sharer to let in strangers 
on the land, and only authorised ‘a’ co- 
sharers .to himself settle on the land, for 
it appears to me that on a plain inter- 
pretation of the terms it authorised each 
one of fhe co-sharers’ to permit a person 
fo reside on vacant land fit for Abadi 
purpose in the village on payment of 
rent, the rent settled between the co- 
sharer and the person so admitteq being 
divisible on realization, among the seve- 
ra] co-sharers for their use. As I read 
this term, it wag open to any one among 
the co-sharerg to allow a person to build 
a house on vacant land fit for Abadi pur- 
poses in the village on payment of rent 
by the person so permitted to reside on 
the land. The term envisaged settlement 
of q fair rent by the co-sharers with tha 


‘person so admitted to occupy the land 


for purposes of residence. It was assum- 
ed that co-sharerg would act reasonably . 
in settling the rent for the benefit of tha’ 

generaj body of the ‘co-sharers.. A co- 
sharer could not, in exercise of that 
power let out any land for agricultural 
purposes or admit any one On payment 
of a premium and pocket the same entire- 
ly for himself, and, in any case, no co- 
sharer could, in exercise of that power, 
grant any such rights in land which was 
already occupied, or not reserved 
for purposes of Abadj in the village. In 
the present case, the plot of land admit- 
tedly has a banyan: tree and a Chabutra 
in its middie. The plaintiffs claim that 
there was a Brham Asthan on it. It ig un- 
disputed that Ram Leela was celebrated 
on the land. The whole plot was a single 
unit and the areaof it was only .10 acre, - 


' The defendant claims to have taken tha | 
two deeds. Both these - 


land under the 
deeds purport to transfer .05 acre of 
land. The consideration shown . in 
Ext. A-15 is a premium of Rs. 50/- only 
and the deeq authorised the defendant 
to cultivate the land or to sublet it or 


_ to build-g house thereon ‘and to dig € 


` 


1982 Jagdish Rai v, 


tank or to put it to any use whatsoever 
whether for cultivation or for buildings. 
The consideration for the deeq (Ext. A-19) 
is again a premium of Rs. 125/- only and 
Y the purpose for which the land purports 
to have been settled was for building or, 
planting a grove or for any purpose 
whatsoever. The premium was, on the 
fact of these deeds, pocketed by the 
eo-sharers who had executed the deeds, 
One of the plaintiffs, namely, Ram Cheez 
Rai, who was the pro forma respondent 
No. 2, appears to. have joined in the ex- 
ecution of both these deeds, The deeds 
did not reserve any rent. The defen- 
dant has, however, produced some rent 
receipts showing payment of a rent of 
50P. per year. From a document filed 
by the defendant himself, namely, Ext 
A-17, he had permitted one Mohammad 
¢ Bashir to park his taxi on a part of the 
land on payment of Re. 1/- per month 
as rent ang further the defendant had 
left out a Gumti on the land on pay- 
ment of rent of Rs. 3/~ per month. There 
is stil] another rent note (Ext. A-15) in 
favour of the defendant for another 
portion of the land. All} these three 
rent notes are before 1959 and show 
that having paid a premium of Rs. 50/- 
to some of the co-sharers, the defendant 
earned rental income of at least Rs. 6/- 
per month from the land in suit. 


7. The two deeds (Exts. A-18 and 
A-19) were, in my opinion, beyond the 
scope of the authority given -by the 
aforesaid term of the Waji-ul-arz First, 
land could not have been settleq for 
< premium taken by the co-sharers, and 
that too without reserving any rent. Se- 
condly, land could not be let out for 
agricultural purpose. Only the lam- 
bardar could admit a person to land for 
agricultural purpose. The two deeds 
were, therefore, clearly invalid, ' being 
outside the scope of the authority given 
by the said terms of the Wajib-ul-arz 
and the co-sharers, who were not parties 
to those deeds, could certainly challenge 
the alienation of land by those deeds to 
the defendant, There ig one more rea- 
On why the attempted transfer of the 
and in suit by the two deeds must be 
held to be invalid. The 
«{|Shown in the second one of the two 
deeds,. namely, the deed dated the 19th 
January, 1959, (Ext. A-19) is Rs. 125f-. 
The deed did purport to create an inter- 
est in-immovable property. The lower 
appellate court was, in my opinion, 
wrong in treating it as a mere licence, 


consideration . 
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The terms of the deed clearly make a 
permanent grant, and in my opinion, it. | 
clearly required registration under Sec- 
tion 17 (1) of the Registration Act, 1908, 


Asto thedeed dated the 7th Oct. 1956 
(Ext. 18), the consideration shown is 
Rs. 50/- only, and, although the two 


deeds (Exts. A~18 and A-19) relate to .05 
area of lang and it is not clear whe- 
ther the area of .05 acre settled by each 
one of these two deeds constituted sep- 
parate portions of plot No. 23, it was 
stated before me that the whole area of 
plot No. 23 was .10 acre only and that 
the two deeds related to the same area 
of .05 acre only. The consequence is 
that reading both the deeds together, the 
tota] consideration for the selilement of 
the same .05 acre of the land by the two 
deeds in question amounted to Rs. 175/-, 
That was more than Rs. 100/-. Indeed, 
both the deeds were treated by the de- 
fendant himself to be parts of the same 
transaction. The result is that both the 
deeds must be deemed to be inadmissible 
in evidence for want of registration. I 
must add that except for the plaintiff 
No. 9, Ram Cheez Rai, who is not one 
of the appellants in this Court, none of 
the other plaintiffs were executants of 
the two deeds. The defendant did not 
have any title to the land. No question 
of applying the doctrine of part per- 
formance could arise in this case for 
the appellants are not the transferors, 
and, as already observed above, some of 
the co-sharers only could not have law- 
fully granted the licence without reserv- 
inga reasonable rent and the co-sharers, 
who were not parties to the grant, could 
surely repudiate the grant treated as a 
licence. Under the circumstances, even 
if the defendant had -succeeded in en- 
tering into possession over the land, the 
plaintiffs were clearly entitlegG to a de- 
cree for possession. It is not necessary 
to pass any decree for demolition. In 
case any construction hag been raised in 
the meanwhile, the defendant may, if 
he go likes, remove the Malba from the 
land at any time before the decree for 
possession is executed through the pre- 
cess of the court. 

8. No other point survives for con- 
sideration, 

9: The appeal is allowed with costs, 
The judgment and decree of the lower 
appellate court are set aside, The plain- 
tiffs’ suit is decreed for possession from 
that part of the land of plot No. 23/20 of 
Mauza Qita Kobna Pargang Sikandar 


. fease deed. 
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pur East, district Ballia over which the 
defendant may claim to be in possession 
at the time of execution of the decree, 
cee it open to the defendant to re- 
move the Malba of the building or build- 
‘ings constructed by him thereon within 
two months from to-day. In case, how- 
ever, the defendant fails to remove the 
Malba of hig building or his material 
from the land in suit within two months 
from to-day, it shall be open to the 
plaintiffs to obtain possession and to ap- 
propriate the same to their own use 
absolutely, while taking possession over 
the land through the process of court, 
The plaintiff-appellants shall be enti- 
tled to their costs throughout against 

the defendant, 
Appeal allowed. 


N 
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` Raghavendra Narain Shah, Appellant 
v. Moti Lal Gupta and others, Repon 
dents. 


Second Appeal No, 1276 of 1969, D/- 
25-3-1982.* 


. Specific Relief Act (47 of 1963), S. 38 
tle 
him from raising construction on it 
Injunction against defendant could be 
granted — Plaintiff entitled to protect 
his title under Section 53A, T. P, Act. 
((i) Transfer of Property Act (1882). 
Sections 53A; 105 and 107 — (ii) Limi- 
tation Act (1983), Article 64). 


The land wag granted to the plaintiff 
by way of parjawat. The grantor had 
executed a deed and it was duly re- 
gistered. However, the deed was not 
signed by the lessee. . The grant was 
permanent, heritable and transferable, 


— 


The defendants haq unlawfully obstruc-’ 
ted the plaintiff in raising construction - 


on the land by alleging that the land 
was belonging to them under different 
The plaintiff was in pos- 
session of the land on the date of suit 
but was dispossesseq during 
dency of the suit filed for injunction to 
restrain the defendants from interfering 
with the use of the land. 


Against decree of Bhagwant Prasad, 3rd 


Addl Civil Judge. Varanasi, D/- 
19-3-1989. 
ZIEZTEN PGCE 


Raghavendra v, Moti Lal 


to land — Defendant obstructing | 


the pen- 


by them thereunder to be that 
'. permanent lessee, The defendants nos. a 


ALR. 


Held that the transfer being valid, it 
could not be said that the plaintiff and 
his predecessor in interest did not have 
title to the land merely because the deed 


was not signed by lessee, Even if thera ~ 
was any defect in the plaintiffs title, he | 


could claim. possession on being dis- 


possessed on the basis of past possession, ` 


his own and the possession of his pre- 
decessor-in-interest even in case’ he had 
been dispossessed before the institution 
of the suit and in case he was in pos- 
session when he brought the suit, he 
could surely, be granted the injunction 
claimed against every one except the 
true owner, in case there was any ` de- 
fect in his title, The plaintiff would 
be entitled to the benefit of Section 53A 
of the T. P. Act to protect his title, in- 
asmuch as that provision could be used 
Only aS a weapon of defence and not as 
a weapon of offence. Consequently, 
the plaintiff could avail of the twelve 
years period of limitation for such suit’ 
prescribed by Limitation Act. Case law 


discussed. (Paras 7, 9, 10) 
Cases Referred: Chronological Paras 
AIR 1968 SC 1165 10 
ATR 1957 Andh Pra 854 10 
AIR 1944 Oudh 212 10 


AIR 1939 All 611: 1939 AU LJ 692 10 


G. P. Bhargava and A, N. Bhargava, 
for Appellant; B. M. Singh, for ead ad 
dents. 

JUDGMENT :— This is an appeal by 
the first defendant from a decree of in- 
junction restraining the defendants from 
interfering with the use and possession , 


of the land in suit by the plaintiff as a | 


permanent lessee thereof, The two plots 
of land Nos, 3 and 4 were granted on 
Parjawat tenure to Bankim Chandra 
Ghosh and Nagendra Nath Paul under 
two separate registered deeds dateq the 
19th July, 1934 and 17th August, 1934 
respectively, by one Krishna 
Shah. The plaintiff claims to be a 
transferee of the Parjawat rights in the 
two plots of lang from the heirs of 
Bankim Chandra Ghosh and Naxendra 
Nath Pau} under two separate deeds of 
sale dated the 14th July, 1958. Tha 
plaintiff has described’ the instruments 
dated the 19th July, 
August, 1934 executed by Krishna Mohan 


Shah in favour of Bankim Chandra 


Ghosh and Narendta Nath Paul: as per 
manent leases, and the status acquired 
of a 


Mohan `- 


y 


1934 and -17th 


-. fendant is 


1982 


and 3 were brothers and the second de- 
the first defendants wife, 


- The defendants Nos. 1 and 3 had filed 
` separate written statement, but only 


.- defendant No. 1 appears to 
_ ‘tested the sult, 


” plaintiff or his 


ks + 


- 


- But the tria] court also found that 


have con- 


2. The plaintiffs case was that the 
defendants had unlawfully obstructed 
him in raising construction on the ‘land 
after he had purchaseqd the same in 
July, 1958, the date of the accrual of 
the cause of action given by the plaintiff 
being the 4th December, 1958 and the 
‘suit. having been filed on the 6th De- 
cember, 1958. The defence was that the 
leases were invalid, inasmuch as Krishna 
Mohan-Shah alj alone had no right to 
execute the leases, and that the suit was 
barred by limitation, inasmuch as the 
predecessor-in~interest 
before him never had ‘any possession 
‘over the land. i 


3. It appears that the plaintiff had, 
on an application made on the 13th 
January, 1960 amended the plaint by 
claiming in the alternative the relief of 
possession if he was found to be out of 
possession. 

4. The following were the issueg on 
which the parties went to trial. 

“1, Whether plaintiff is the permanent 
“lessee of the plots in suit?” 


2. To what relief if any is the plaintiff 


- entitled? 


3. Is the suit barred by Articles 142 
and 144 of the Limitation Act?” 


5. The trial court.found that Krishna 
Mohan Shah had sold his rights in the 
land to Balbhadrg Das and in the year 
1956, the defendants Nos. 1 and 2 pur- 
chased the same from Balbhadra Das 
vide"Exts. Band Qand held that the 
plots of land belonged exclusively to 
Krishna Mohan Shah and he alone was, 
as such entitleg to transfer the same, 
the 
two leases in favour of Bankim Chandra 
Ghosh and Narendra Nath Paul, under 
which the plaintiff claimed title to the 
land, were signed only by the lessor 
and not by the lessees and were, there- 
fore, invalid ang ineffective in law and 
the plaintiff had no title to the land. On 
issue No. 3, the finding of the trial court 
wag that although the plaintiff admitted 
in his statement on oath (made on 9th 
February, 1961} that he was not in pos- 
session over the land for the last two 
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years, that did not mean that the plain- 
tiff or his predecessor-in-interest were 
not in possession before the said period 
of two yearg and that, therefore, the 
suit could not be said to. be barred by 
Articles 142 and 144 of the Limitation 
Act. However, in view of its 
finding on issue No. 1, the trial court 
dismissed the suit with costs, On ap- 
peal by the plaintiff in the District. 
Court, he was allowed to amend the 
plaint, whereby the plea of having per- 
fected title over the land by adverse 
possession “either as owner or as lessees” 
was added. The lower appellate. court 
confirmed the trial courts finding that 
Krishna Mohan Shah was the sole pro- 
prietor of the land and haq the right to 
transfer it himself alone. Further, ac- 
cording to the lower appellate court, the 
first defendant hag ng right to contest 
the suit on the ground that the leases in 
favour of the plaintiff are defective and- 
that he could “challenge the suit on the 
ground of possession only”. The lower 
appellate court found that the trans- 
ferees had continued in possession and 
hag continued tg pay rent to Krishna 
Mohan Shah and after’ him to his trans- 
feree Balbhadras Das. Further, accord- 
ing tothe lower appellate court, the se- 
cond defendant could not challenge the 


_ plaintiffs right to remain in possession 


as she was a transferee from Balbhadra 
Das and the defendant, Nos. 1 and 3-had 
no concern with the land in suit and 
could not, therefore, challenge . the 
plaintiff’s right to remain in possession. 
The lower appellate court also held that 
the plaintiff was entitled to protect his 
possession under Section 53-A- of the 
Transfer of Property Act and on these 
findings it decreed the suit for injunc- 
tion restraining the defendants from in- 
terfering with the use and possession of 
the plaintiff. 

6. Mr. G. P. Bhargava for the de- 
fendant-appellant urged that Section 53-A 
of the T. P. Act. had no application, as 
the plaintiff had even admitteq that he 
was not in possession and the deeds re- 
lieq on being not signed by the lessees 
there could be no lease. It was nota 
case where the deed of lease wag un- 
registered but a case where there was 
no agreement and no transfer. At best, 
there was a mere transfer of possession 
but the: plaintiff having lost possession, 
S. 53-A of the Transfer of Property Act 
could not be invoked at all. The conten- 
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tion was ‘further buttressed by urging 
that S. 53-A of the T. P, Act was not 
pleaded at all and though it might be a 
weapon of defenca when the defendant 
is in possession, it cannot be used as a 
weapon of offence by a plaintiff who has 
lost possession, 


7. I have heard learned counsel for 
the parties, I do fee] that the reliance 
placed by the lower appellate court on 
S. 53-A of the T, P. Act was, on the facts 
and in the circumstances of the case, 
controversial I have also read the deeds 
_ executed by Krishna Mohan Shah in 
: favour of Bankim Chandra Ghosh of 
which a Hindi transliteration was passed 
on to me and was seen me in the ab- 
sence of the certified copy thereof which 
must have formed part of the ‘C’ file as 
the “C” file of the lower court record 
was not available at the hearing of the 
appeal, probably because it has been 
weeded out. In my opinion, the view of 
the trial court that the two deedg of July, 
1934 were void for not being signed by 
he lessees is not correct in law. These 
eeds have been referred to throughout 
ag deedg of permanent lease. It may be 
that. their terms satisfied the definition of 
-a lease contained in S. 105 of the 
T: P, Act They were duly registered. 
` Nonetheless they could not be said to. 
have amounted to a lease for under Sec- 
tion 107. of the T, P. Act “a lease of im- 
movable property from year to year, or 
for any term exceeding one year, or re- 
serving a yearly rent, can be made only 
- by a regi instrument” and “where 
-a jJease of immovable property is made 
by a registered instrument, such instru- 
ment or, where there are more instru- 
ments than one, each such instrument 
shall be executed by both the lessor and 
the lessee.” Having been executed only 
by the zamindar or the lessor and not by 
the lessee the transaction could not 
amount to a lease. But that ig not to say 
that the transaction was invalid in law 
and conferred no title on the predecessor- 
in-interst of the plaintiff. The instruments 
were duly registered, There was, there- 
‘fore, no difficulty in looking into their 
terms and their enforcement as such. 
The. so-called leases were, on thelr true 
interpretation, grants of lang permanent- 
ly, On Parjawat tenure. Parjawat is a 
well known tenure recognised by cus- 
tom. It means grant of land by the 
zamindar to his Raiyats or persons desir- 
ous. of living in a village of which he 

wag the proprietor, on payment of some 
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grant, rent or other consideration, It was 
technically not a lease, but a grant of 
land for building purposes whether on 
payment of rent or some other considera- 


tion. It wag heritable and transferable 


ALR . 


and was on the same footing as a licence.: 


coupled with q grant 


Or a licence for 


building purposes where the licensee’ 


acting upon the licence puts up a perma- 
nent structure on the land, 

8 Tha so-called deeds of lease clear- 
ly speaks of the grant of the land of the 
so-called lessees as Parjawatdars, It 
would in this context, be useful to read 
with the relevant terms of the deed in 
favour of Bankim Chandra Ghosh, aoa 

“Chunnkj arazi Hash tafsee] zail ander 
zaminari hamare vage hai jiska bando- 
bast Patta parjauti Barah rupiya salana 


ke baad paane 60 rupiya nazrana ~ ke’. 


bahaq...... kaar diya, fee a 
(1) Yeh Ki pattaday arazi mazkur | per 


qabiz rahkar bahaisival parjautdar: kë ` 


maken pukhta va kham tameer qabiz 
rahe lekin Deosthan ya masjid vaghairah 
nahi banayenge, 

(2) Yah Ki pattadar va warisaņn va 
gayam  moqaman  pattadar bila ujr 
zarparjaut mazkur saal ba saal hum 
zamindar va warisan , va gayam moqa- 
man hamare ko barabar ada kiya karen 
basurat lakedari zarparjaut kis; 
ke hum gabiz mohaj ko akhtiyar hai ki 
kul parjaut va charajoi adalat mai 
kharch va khesare ke asud dar ek rupiya 
saikra mahwar pattadar va qayam 
moqaman pattadar ke zar wa 
jayedad mankula va ghair mankula 
vasul kar liya karunga, í 

(3) Yah Ki pattadar va warisan va 
qayam moqaman pattadar ke akhtiyar 
hai ki makan parjauti ko har aqsam ka 
intaga] karen......... Iswaste yah atta 
parjauti ke likh diya ki waqt par kam 
aye wa sanad rahe... 12 rupiya salana 
parjaut -arazi parjoti maliyat. 85 rupaya 
Ki, o: EE eee” 


9. There-could be no doubt that it was 
a grant of land by way of parjawat. The 
grantor had executed q deed and it was 
duly registered, The grant was perman- 
ent, heritable and transferable. The 
transfer being valid, it could not be said 
that the plaintiff did not have title to the 
land. The plaintiff could, therefore, 
obviously sue for the relief of injunction, 
if he was in possession over the land on 
the date of suit, but, in hig statement on 
oath made on the 9th Feb., 1961, the 
plaintiff said in reply to the first ques- 
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tion put to him in the cross-examination 
that he was not in possession for two 
years past, The suit was filed on the 6th 
Dec., 1958 and the plaintiff had been 
allowed to amend the plaint by the 
. court’s order dated the lith Feb., 1960 
' by adding the relief of possession in case 
it was found that he was not in posses- 
sion. It appears from the findings re- 
corded by the two courts below that the 
plaintiff was in possession on the date of 
` suit, but was dispossessed during the 
pendency of the suit. The possession 
could thus be restored to the plaintiff 
even if he had not claimed the relief for 
possession, which he had in the alterna- 
tive. It may also be observed that even 
if there was any defectin the plaintiffs 
title, he could claim possession on being 
dispossessed on the basis of past pos- 
session, hig own and the possession of 
this predecessor-in-interest even in’ case 
he had been dispossessed before the in- 
., |stitution of the suit and in case he was 
- jin possession when he brought the suit, 
he could surely, be granted the injunc- 
tion claimed against every one except 
the true owner, in case there wag any 
defect in his title. The defendant-appel- 
lant, who alone had contested the suit, 
had no title to the land. 


10. In the view, that I have taken it 
is not necessary to refer to the point 
jraised by the learned counsel for the 
[appellant against the finding of the lower 
appellate court that the: plaintiff was not 
entitled to the benefit of S. 53-A of the 
T. P, Act, inasmuch as that provision can 
be used only as a weapon of defence and 
not as a weapon of offence, I may, how- 
ever, refer in this context to the decision 
of a Bench of the Andhra Pradesh High 
Court consisting of Subba Rao, C. J. and 
Vishwanatha Sastri, J. in Achayya V. 
Venkata Subba Rao (AIR 1957 Andh 
Pra 854) and the two decisions of our 
Court relied on therein, namely, Ram 
Chander v. Maharaj Kunwar (AIR 1939 
Al] 611) and Ewaz Ali v. Firdaus Jahan 
(ATR 1944 Oudh 212). Even in the plain- 
tif had been forcibly dispossessed be- 
fore the date of the suit and the true na- 
ture of the deeq under which he claim- 
ed was a permanent lease which did not 
come into existence because of want of 
execution by the lessee, 
under the present case could stil} be said 
to be defending his possession as held in 
Ram Chander v, Maharaj Kunwar (AIR 
1939 All 611) (supra) and could avail of 
S. 53-A of the T. P, Act, for ag observed 


Kalpu V: Sanaurar Khan 


the plaintiff, 


AIL JU" 


in Achayya’s case (supra) “The utility of 
the section or the rights conferred there- 


under should not be made to depend on 
the manoeuvering for positiong in a 


Court of law, otherwise a powerful 
transferor can always defeat the salu- 
tary provisions of the section by dispos- 
sessing the transferee by force and com- 
pelling him to go to a Court as plaintiff.” 
The same result is arrived at when it is 
Said that the plaintiff could base his 
claim on past possession and not title. It 
is not necessary that when, a plaintiff 
bases his claim on past possession only 
and not on title he must bring a suit 
under the summary procedure prescribed 
by S. 6 of the Specific Relief Act, 1963 
within six months from the date of his 
dispossession He may, if he so likes, bring 
a regular suit, and may, if he does so, 
avai] of the twelve years period of 
limitation for such a suit prescribed by 
Art. 64 of the Limitation Act, 1963. See 
Nair Service Society Ltd. v. K. C 
Alexander (AIR 1968 SC 1165, para- 
graphs 13 and 14 at pages 1172 and 1173), 


11. In the result, the appeal fails and 
is dismissed with costs, The decree under 
appea] is, however, modified. Instead of 
a decree merely of permanent injunction 
restraining the defendants from inter- 
fering with the use and possession of .the 
land in suit by the plaintiff, the suit is 
decreed for recovery of possession over 
the land in suit as describeq at the foot 
of the plaint. The plaintiff shall be entitl- 
ed to his costs throughout against the de- 
fendant-appellants, bt 

Appeal dismissed, 
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Kalpu and another, Appellants v. 
Sanaurar Khan and another, Respon- 
dents, 

Second Appeal No, 639 of 1972, DI- 
T4-5-1982.* 

(A) Civil P, C. (5 of 1908), S. 11 ~ 
Res judicata — Earlier decision declar- 
ing plaintiffs to be owners of certain 
trees by rejecting claim of defendants 
— Decision operates as res judicata þe- 
tween parties — Deletion of R. 26-A of 
U. P. Zamindari Rules — Immaterial. 


"Against decree of Prem Singh, Second 
Temporary Civil and Sessions jf, 
Gorakhpur, D/- 30-10-1971. 
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(U. P. Zamindari Abolition ang Land 
Reforms Rules (1951), R. 26-A). 

The claim of ownership of Mango 
trees by respondent-plaintif¢ owas ac- 
cepted in an earlier suit. The main 
contention of the defendants was that 
the judgment cannot operate as res 
judicatg in view of the deletion of 
Rule 26-A of the U, P. Zamindari Aboli- 
tion and Land Reforms Rules, 


- Held, the former judgment whether 
right or wrong is binding between the 
parties, The subsequent abolition of 
Rule 26-A and the view of the High 
Court that the rule is ultra vires could 
not have the effect of wiping out the ear- 
lier decision that the trees had been nur- 
tured and belonged to the plaintiff. The 
applicability of the rule of res judicata 
prescribed by S. 11 does not depend on 
the correctness or imncorrectness of the 
former decision, (Para 5) 


(B) U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 9 — 
Certain mango trees standing on Ban- 
jar Land declared as belonging to cer- 
tain person on ground of being nurtur- 
.ed by him — If land is abadi land, trees 
would be deemed to belong to a person 
in. question under S, 9 — If land is not 
abadi land, person would þe entitled to 
enjoy them subject to ownership of 
Govt, or Gaon Sabha according to cus- 


tomary law. (U. P. Zamindari Abolition 
and Land Reforms Rules (1951), 
R. 26-A). (Para 6) 


JUDGMENT :— This is a defendant’s 
second Appeal from a decree for 
Rs, 100/- as damages against the defen- 
dants Nos, 1 to 5, a mandatory injunc- 
tion against them to fill up two ditches 
shown on the map (paper No. 45-C), 


which forms part of the decree of the 


trial court, and for a probibitory injunc- 
tion perpetually restraining the said 
defendants from interfering in the pos- 
session and enjoyment of the plaintiffs 
and the defendants Nos, 6 and 7 over 
plots Nos, 136 and 205. 


2. The dispute between the parties 
centres round four mango trees shown 
by the figures 1 fo 3 and 15 and a bam- 
boo clump, which are situate on plot 
No. 136 to the west of plots Nos. 135 
and 205. There is no dispute that the 
plaintiffs and the defendants Nos. 6 and 
7 are the bhumidhars in possession of 
plots Nos, 185 and 205. There is also 
no dispute that plot No, 136 does not 
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A.I. R. 


belong to the plaintiffs, but was record- 
ed as Banjar and the contesting defen- 


~- dants house is situate on that plot, 
‘The. plaintiffs claimed that the said four 


mango trees and the bamboo clump be- 
longed to them as they had nurtured 
them, and further claimed that the de- 
fendants’ act of digging the ditches com- 
plained of had caused damage to the 


_ trees, in respect of which the amount of 


Rs, 100/- was claimed by way of dama- 
ges. The contesting defendants claimed 
that they were not responsible for dig- 
ging the ditches and named one Lalman 


as responsible for the same. The plain- - | 


tiffs’ title tọ the trees and their pos- 
session were also denied, 


3. As many as eight issues were 
framed by: the trial court, Issues Nos, 1 
and 2 related to undervaluation and in- 
sufficiency of court-fees, They do not 
survive, With regard to issue No. 3, 
it is no longer in dispute that the trees 
le on plot No. 136 and the ditches lie 
mostly on plots Nos, 135 and 205 with 
reference to issue No, 4, it is no longer 
in dispute that the plaintiffs are 


The only dispute that survives is with © 
regard to the ownership of the four 
mango trees and the 
situate on plot No, 136. Although it 
was contended before me that the dit- - 
ches were not dug by the 
defendants and that they did not damage 
the trees. J do not think that anything 
much turng upon the same as the only 
relief claimed was the sum of Rs. 100/- 
for the damages caused to the trees, and 
that having been decreed on the con- 
current finding that the contesting de- 
fendants did dig the ditches: and damage 
the trees, I did not permit the learned 
counsel for the appellants to reopen that 
controversy in Second Appeal. 


4. With regard to the ownership of 
the trees, the most important feature in 
this case is that in an earlier , suit 
No, 594 of 1955, the plaintiffs had been 
hejd to be the owners of the trees, It 
appears from the judgment of the lower 
appellate court that the main ‘contention 
of the defendants was that that judg- 
ment cannot operate as res judicatg in 
view of the deletion of Rule 26-A of 


the U. P. Zamindari Abolition and Land 


Reforms Rules. Jt is undisputed that 
if the rule existed and if the rule was 
valid, the trees were correctly held to 
belong to the plaintiffs and if that be 


the. 
bhumidhars of plots Nos, 135 and 905. © 


bamboo clump -— 


contesting _ 


1982 
so, it would be difficult to say that the 


plaintiffs have not been in possession of 


the same, 


5, The 
res judicata prescribed by S. 11 of the 
Civi] P. C. does not depend upon the 
correctness or the imcorrectness of the 
former decision. Whether right or 
wrong, the former decision is binding 
between the parties. The subsequent 
deletion of Rule 26-A and the view of 
this Court that the rule was ultra vires 
could not have the effect of wiping out 
the earlier decision that the trees had 
been nurtured by the plaintiffs and he- 
longed to them as they stood on Banjar 
land, 


6. According to Sec, 9 of the U. P. 
Zamindari Abolition and Land Reforms 
Act, al] irees in Abadi belonging to or 
held by an intermediary or tenant or 
other person shal} continue to belong or 
be held by such intermediary tenant or 
person and are deemed to be settled 
with him by the State Government. 
Rule 26-A referred to trees in holding. 
It is undisputed that the trees in ques- 
tion do not lie in the holding of any 
person. They lie on Banjar land, If 
the land is part of the Abadi of the 
Village, they would be deemed to be- 
‘flong to the plaintiffs under S. 9 of the 
U, P. Zamindari Abolition and Land Re- 
forms Act itself. In- case the Banjar 
land did not form part of the Abadi of 
ithe village, the trees would, at best, be 
enjoyed by the plaintiffs subject to the 
ownership of the State Governmen 
Gaon Sabha in the land on which the 
trees stand. But the ‘customary law, 
with regard to the trees being what it 
is, the defendants surely could have no 
claim over the trees unless they had 
established as a fact that they had plant- 
ed and nurtured the trees. The trees 
had already been held to belong to the 
plaintiffs in Suit No, 594 of 1955. The 
subsequent deletion of Rule 26-A of the 
U, P. Zamindari Abolition and Land 
Reforms Rules or its being held to be 
ultra vires by this Court could not have 
had the effect of taking away or destroy- 
mg the rights of the. plaintiffs in the 
trees as their owners in possession as 
the trees were situate on Banjar land. 

7. In the result, the appeal fails and 
is dismissed with costs, 

Appeal dismissed. 
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AIR 1982 ALLAHABAD 309 
(LUCKNOW BENCH) 
T. S. MISRA. J. 

Ram Gopal, Revisionist y, Prabhu, 
Opposite Party. 

Civil Revn, No, 366 of 1978, D/- 17-9- 
1981, ` 

Civil P, C. (5 of 1908), O. 7, R. 9 — 
Application, for severa] amendments jn 
plaint — Each proposed amendment has 
to be considered separately phefore allow- 
ing or rejecting it, 

Where in an application for amend- 
ment in plaint, several] amendments are 
sought for, the court should. consider 
each of the proposed amendment sepa- 
rately and should either reject it or al- 
low it keeping in view the basic prin- 
ciples pertaining ito amendment of 


pleadings. Rejection of the application 
as a whole after considering only one 
of several amendments sought for is 
illegal, (Para 2) 


However negligent or careless may 
have been the first omission and how- 
ever late the proposed amendment, the 
amendment may be allowed if it can be 
made without injustice to the other side. 


Case Jaw discussed, (Para 1) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 108 1 
AIR 1975 SC 1409 1 
AIR 1973 SC 171 i 1 
AIR 1969 SC 1267  . -1 
AIR 1967 SC 96 1 


ORDER :— This revision is directed 
against an order passed by the court 
below rejecting the application for 
amendment of the plaint. Learned coun- 
se] for the revisionist submitted that the 
amendment of the plaint was asked for 
keeping in view the amendment made 
in the provisions of Ss, 134 to 136, U. P. 
Zamindari Abolition and Land Reforms 
Act. He says that subsequent events by 
way of change in law can always be 
taken note of by the court to do real 
justice in the case and in’ support of 
his contention he has placed reliance on- 
M/s. M. Laxmi & Co. v. Dr. Anant R. 
Deshpande (AIR 1973 SC 171), P. Ven- 


‘kateswarly y. Motor & General Traders 


(ATR 1975 SC 1409) and Ayesha Khatoon 
v. Durga Sahaya ` (AIR 1977 Cal 108). 
The court below has, however, rejected 
the application on the ground that by 


the amendment sought for the plaintiff 
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wants to substitute a relief for prohibi- 
tory injunction instead of mandatory in- 
junction. The learned counse] submit- 
ted that the plaintiff-applicant had not 
only asked for the amendment of the 
plaint so far as the relief clause was 
concerned but had also asked for vari- 
ous other amendments in the body of 
the plaint and that the court below 
erred in not considering each amend- 
ment sought for by the plaintiff in the 
plaint. There is force in the conten- 
tion. It is quite manifest from the im- 
pugned order that the court below had 
considered only one out of several 
amendments sought for by the plaintiff 
and had rejected the entire application. 
This was not in consonance with law. 
Obviously the court has exercised its 
jurisdiction with material irregularity 
in rejecting the application, Jt should 
have considered each amendment sought 
for by the plaintiff in the application 
and should have either rejected it or 
allowed it keeping in view the basic 
principles pertaining to amendment of 
pleadings, It is by now well settled 
that the court always gives leave to 
amend the pleading of qa party, unless 
it is satisfied that the party applying was 
acting mala fide, or that by his blunder, 
he had caused injury to his opponent 
which may not be compensated for by 
an order of costs. However negligent 
or careless may have been the first 
omission and however late the proposed 
amendment, the amendment may be al- 
lowed if it can be made without injus- 
tice to the other side. (See AIR 1969 
SC 1267). The Supreme Court in A. K. 
Gupta & Sons y, Damodar Valley Cor- 
poration (AIR 1967 SC 96) has clearly 
laid down that in the matter of allow- 
ing amendment of pleading the general 
rule is that a party is not allowed by 
amendment to set up a new case or a 
new cause of action particularly when 
a suit on the new cause of action is bar- 
red, by time. Where, however, the 
amendment doeg not constitute the ad- 
dition of a new cause of action or raise 
a different case, but amounts merely to 
a different or additional approach to the 
same facts the amendment is to be al- 
lowed even after expiry of the stalu- 
tory period of limitation. Further it 
was held that the expression cause of 
action in this context does not mean 
every fact which is material to be prov- 
ed to entitle the plaintiff to succeed, 


The expression only means a new claim’ 
made on a new basis constituted by 
new facts. The words new case means 
new set of ideas. Thus no amendment 
will be allowed to introduce new set 
of ideas to the prejudice of any right 
acquired by any party by lapse of time. 


_ 2 So every amendment sought for 
in the pleading of a party has to be con- 
sidered in the light of these wel] set- 
tled principles. The court below has 
considered only: one out of several 
amendments asked for by the plaintiff. 
It should have considered al] the pro- 
posed amendments separately, The ap 
plication has therefore to go back to the 
court below for reconsideration in am 
cordance with lew and in the light of 
observations made hereinabove. The re- 
vision is allowed. The impugned order 
dated 7-2-1978 is set aside and the 
court below is directed to consider the 
plaintiff's application A-51 for amend-| 
ment of the plaint in accordance with 
law and in the light of the observations 
made hereinabove. As none appears 
to contest the application, I make no 
order as to costs. 
Revision allowed. 


AIR 1982 ALLAHABAD 310 
SATISH CHANDRA, C. J. AND 
å. N. VARMA, J. 

Union of India, Applicant y. Bhag- 
wati Prasad and others, Opposite Par- 
ties. 

Civil Revns. Nos. 310, 311, 314 to 321 
and 333 to 337 of 1980, D/- 23-4-1982. 

Motor Vehicles Act (4 of 1939), Sec- 
tions 110 and 110-B —- Claims Tribunal 
exercising powers under Sec. 110 — 
Has jurisdiction to entertain; claim 
against Railway. AIR 1974 Gauhati 31 
(Pt. A); 1974 Ace CJ 488 (Mad) and 
AIR 1975 Andh Pra 222 (Pt. B), Dis- 
sented from. x 

The Claims Tribunal constituted un- 
der the Act is empowered to adjudicate 
upon all claims for compensation in 
respect of accident involving the 
death or the bodily injury to 
persons, where the ` accident arises 
out of the use of a motor vehicle 


*Against judgment and order of K. L. 
Sharma, 2nd Addl, Dist. J. Allahabad . 
(M. A. C. TJ, D/- 21-3-1980. 


EZ/FZ/C180/82/GDR 
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and, in awarding compensation in res- 
= pect of such an accident the Claims 
| Tribunal] is empowered to award com- 
pensation not only against the insurer 
and the owner and the dirver of the 
motor vehicle. but also against those on 
account of whose negligence the acci-~ 
dent may have been caused, The words 
"in respect of accidents arising 
out of the use of the motor vehicle...... j 
occurring in Sec, 110 (1) are words of 
the widest possible amplitude. There is 
` no reason either on the plain language 
of Sec, 110 or in any other allied pro- 
visions or the scheme of the Act as 
manifested by the relevant provisions, 
which may have imhibited or barred 
the jurisdiction of the Claims Tribunal 
to entertain an application for compen- 
sation in respect of third parties in the 
present case, the Railway, (Para 12) 


‘The second part of Sec, 110-B which 
provides that in making the award the 
Claims Tribunal ’ shall specify the 
amount which shall be paid by the in- 
surer or the owner or the driver of the 
vehicle in question does not in any way 
curtail or restrict the power of the 
Claims Tribunal to award compensation 
against a third party who may be found 
to have contributed to the accident, 
Where the driver or the owner of the 
‘motor vehicle ig found to have been 
negligent and the injuries are found to 
have been caused as a result of - that 
negligence, the liability has necessarily 
to be apportioned between the insurer 
and the owner in view of the provisions 
of the Act, It was to give effect to this 
statutory requirement that the second 
part of Sec, 110-B enjoins the Tribunal 
to apportion the liability between the 
insurer and the owner of the vehicle, 
where the Tribunal helds the owner or 
the driver responsible for the injury 
caused to the claimant, Sec, 110-B, thus, 


@eeanneese 


does not curtail the width or amplitude ` 


of See. 110 which is the source of 
power of the Claims ‘Tribunal under 
the Act, (Paras 16. 17, 20) 


Moreover, a complete adjudication of 
all the claims for compensation in res- 
pect of am accident arising out of the 
use of motor vehicle was intended to 
be provided for under the Act and con- 
sequently unless all the parties involved 
in the accident are arrayed as op- 
posite parties before the same forum 
and are heard on the question of negli- 
gence, the matter cannot be properly 


' against identical 
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and effectively disposed of. For, other- 
wise, if the -claimant is compelled to 
institute his claim before the Tribunal 
only against the owner and driver of 
the vehicle and insurer and is left to 
sue the remaining persons responsible 
for the accident, the adjudication can- 
not be said to be complete and final 
(Para 15) 


Held, that the claim petitions of the 
claimants who were travelling by a 
Tempo-Taxi and who sustained bodily 
injuries as a result of a collision of a 
Tempo-Taxi with the Railway at the 
leve] crossing were maintainable against 
the Railway also, AIR 1974 Gauhati 31, 
1974 Acc CJ 488 (Mad) and AIR 1975 
Andh Pra 222, Dissented from. 


(Paras 7, 21) 
Caseg Referred: Chronological Paras 
AIR 1975 Andh Pra 222 18 
AIR 1974 Gauhati 31 18 


1974 Ace CJ 488: 87 Mad LW 670 18 


B. D. Mandhyan, for Applicant, 


A. N. VARMA, J.:— These connected 
Civi) Revisions have come before us 
upon reference made by a learned single 
Judge, The revisions are directed 
orders passed by the 
Motor Accidents Claims Tribunal, Allaha- 
bad, disposing of certain preliminary 
issues, The main question which was 
debated before us was with regard to 
the decision of the court ‘below on the 
issue whether a Claims Tribunal exer- 
cising powers under Sec, 110 of the 
Motor Vehicles Act (hereinafter refer- 
red to as the Act) has jurisdiction to en- 
tertain a claim against the Railway. 
The contention raised by the Union of 
India (the applicant herein} through the 
General Manager, Northern Railway 
was that the claims in question — all 
of which arise out of the same accident 
involving a Tempo-Taxi and the 
Allahabad-Saharanpur Passenger train 
are not maintainable against 
the Railway as under the Act a decree 
can be passed only against the insurer 
Or owner or driver of. the motor vehi- 
cle involved in the accident, It cannot 
be passed against any one else, 


2. Before we set out the rival con- 
tentions and deal with them we may 
briefly set out the relevant facts. The 
various claimants were travelling by 4 
Tempo-Taxi No. UPZ 7184 which col- 
lided with the Allahabad-Saharanpur 


_ 2 er — — 


Passenger at © Sarai Gopal Railway 
crossing on 28-7-1977 at 10-15 A. M. As 
a result, the claimants sustained bodily 
injuries, Thereafter they filed claim 


petitions before the aforesaid Tribunal / 


against both the owner of the tempo- 
taxi as well as the applicant, namely, 
‘the Union of Indig represented by the 
General Manager, Northern Railway, In 
the claim petition it was alleged that 
the accident had occurred due to the 
negligence of the employees of the 
Railway staff at the aforesaid level 
crossing, The employees had wrongly 
kept the level crossing wide open for 
the highway traffic to pass at a time 
when the aforesaid train happened to be 
passing through that point. 


3. The applicant has filed written 
statements in al] these claim petitions. 
The assertions in paragraphs 25 and 26 
of the written statements are that the 
claim for compensation in respect of 
death or bodily injuries arising out of 
the use of a motor vehicle is entertain- 
able only against the insurer, owner or 
driver of the vehicle, The Tribuna] has 
no jurisdiction to entertain a claim 
against the Railway. A claim against the 
Railway is triable only by the civil 
Court, 


å. On the aforesaid pleadings one of 
the preliminary issues framed by the 
Tribunal] under the impugned order is 
whether the Tribuna] has jurisdiction 
.to adjudicate upon the claim as alleged 
in the applicant’s written statement. 
The court below has answered this issue 
against the applicant, It has held that 
inasmuch ag the claimants allege to 
have received injuries in an accident 
arising out of the use of motor vehicle, 
which the tempo-taxi undeniably is, the 
Tribunal would clearly be entitled to 
entertain the claim under the Act and 
to award compensation, 


5. The learned counsel for the ap- 


Plicant made Sec, 110-B of the Act the 
sheet anchor of his argument. He sub- 
mitted that Sec. 110-B clearly points to 
the conclusion that the ‘Tribunal has 
jurisdiction to make an award only 
against either the insurer or the owner 
or the driver of the motor vehicle in- 
volved in the accident and against no 
one else, 


6. The learned counsel for the 
claimants, on the other hand, submitted 
_that the extent of 


Lr aa ce 
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Tribuna] is defined “ene outlined in - 


sec, 110 of the Act, It is therefore the 
language and interpretation of Sec 110 
which will be decisive of the contro- 
versy, Section 110 is sufficiently widely 
worded to include within its ambit any 
claim for compensation in respect of an 
accident involving death or bodily in- ` 


‘Jury to persons arising out of the use 


of a motor vehicle If the death or 
bodily injury has been caused in an 
accident arising out of the use of the 
motor vehicles, then a claim in respect 
of such an accident would lie before 
the Tribunal constituted under the Act 
even if the compensation is claimed 
against persons other than the insurer 
Or owner or driver of the motor vehi- 
cle, 


7. Having given a careful considera- 
tion to the relevant provisions of the 
Act, we are of the opinion that the Tri- 
buna] is right in taking the view that 
the claims in question are maintainable 
against the Railway also, 


8. The Motor Vehicles Act, 1939 is a 
comprehensive enactment having been 
passed to consolidate and amend the 
law relating to motor vehicles, Chap- 


. ter VIII of the Act provides for com- 


` 


jurisdiction of the . 


pulsory insurance of motor vehicles 
against third party risks, It also defines 
the limits of liability of the insurer of 
the motor vehicles, Section 96 of the 
Act appearing in that Chapter imposes a - 
duty on insurer to satisfy judgments 
and awards against persons insured in 
respect of third party risks. We have 
then the crucial provision, namely, Sec- 
tion 110 which is being  re-produced 
in extenso, It reads thus -— 


“110. Claims Tribunals, — (1) A State 
Government may, by notification in the 
Official Gazette, constitute one or more 
Motor Accidents Claims Tribunals (here- 
inafter referred to as Claims Tribunals) 
for such area as. may be specifted in the 
notification for the purpose of adjudi- 
cating upon claims for compensation in 
respect of accidents involving the death 
of, or bodily injury to, persons arising 
out of the use of motor vehicles, or 
damages to any property of a third 
party so arising or both. 


` Provided that where such claim in- 
cludes a claim for compensation in res- 
pect of damage to property exceeding 
rupees two thousand, the claimant may, 
at his option, refer the claim to a Civil 
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court for adjudication, and where a 
reference is so made, the, Claims Tri- 
bunal shall have no jurisdiction to en- 
tertain any question relating to such 
claim. 


(2) A Claims Tribunal shalj consist of 
such number of members as the State 
Government may think fit to appoint and 
where it consists of two or more mem- 
bers, one of them shall be appointed as 
the Chairman thereof, 


(3) A person shall not be qualified 
for appointment as a member of a 
Claims Tribunal] unless he— 

(a) is, or has been a Judge of a High 
Court, or 

(b) is, or has been, a District Judge, 
or 

(c) is qualified for appointment as. a 
Judge of the High Court, 

(4) Where two or more Claims Tri- 
bunals are constituted for any area, the 
State Government may, by general or 
specia] order, regulate the distribution, 
- Of business among them.” 


§. The next provision is Section 
110-A which specifies the person or 
persons who are entitled to file an 
application for compensation arising 
out of the accident of the nature spe- 
cified in sub-section (1) of Section 110. 
It also prescribes the period of limita- 
lion for filing an application for com- 
pensation in such cases. Sub-~section 
(2) of Section 110-A lays down that an 


application under sub-section (1) of 
Section 110-A shall be made to the 
Claims Tribuna] having jurisdiction 


over the area in which the accident oc- 
curred, Jt further provides that it shall 
be in such form and shall contain such 
particulars aS may be specified by the 
rules. It is significant that Sec, 110-A 
does not place any restriction as to the 
person or persons against whom arn 
. application for compensation may be 
made where the accident arises out of 
the use of a molor vehicles, 


10. There is then Sec. 110-AA which 
gives an option regarding claims for 
compensation. It provides that where a 
person can claim compensation both un- 
der this Act and also under the Work- 
men’s Compensation Act the person 
entitled to compensation may claim un- 
der either of those Acts but -not under 
both, It is pertinent to note here that 
this option is not available in any other 
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case, Indeed Sec, 110-F bars the juris- 
diction of a civi] Court to entertain any 
question relating to any claim for com- 
pensation which may be adjudicated 
upon by the Claims ‘Tribunal for that 
area, 


Bhagwati Prasad 


there is Sec, 110-B on 


11. Then 
which the applicant mainly relies, It 
reads thus :— 


“110-B, Award of the Claims Tribunal 
—- On receipt of an application for com- 
pensation made under Sec. 110A, the 
Claims Tribunal shall, after giving the 
parties an opportunity of being heard, 
hold an enquiry into the claim and may 
make any award determining the 
amount of compensation which appears 
to it to be just and specifying the per- 
son or persons to whom compensation 
Shall be paid: and in making the award * 
the Claims Tribuna] shal) specify the 
amount which shall be paid by the in- 
surer or owner or driver of the vehicle 
involved in the accident or by all or 
any of them as the case may be.” 


12. We are clearly of the opinion, 
upon an examination of the aforesaid 
Stalutory provisions and the scheme of 
the enactment as projected by these pro- 
visions, that the Claims Tribunal con- 
stituted under the Act is empowered to 
adjudicate upon all claims for compen- 


‘Salion in respect of accident involving 


the death or the bodily injury to per- 
sons, where the accident arises out of 
the use of a motor vehicle and, that in 
awarding compensation in respect of 
such an accident the Claims Tribunal is 
empowered to award compensation not 


“only against the insurer and the owner 


and the driver of the motor vehicle but 
also against those on account of whose 
negligence the accident may have been 
caused, The words “in respect of acci- 
dents ......... arising out of the use of 
the motor vehicle ......... ” occurring in 
Sec. 110 (1) are words of the widest 
possible amplitude, We see no reason 
either on the plain language of S. 110 
or in any other allied provisions or the 
scheme of the Act as manifested by the 
relevant provisions, which may have 
inhibited or barred the jurisdiction of 
the Claims Tribunal to entertan an ap- 
plication for compensation in respect of 
third parties —. in the present case, the 
Railway, 


13. As mentioned above, the Motor 
Vehicles Act is a comprehensive Code, 
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The Claims Tribunals have been con- 
stituted in our opinion, to entertain all 
claims in respect of accidents arising 
out of the use of motor yehicle, It can- 
not be disputed that where the death or 
bodily injury is caused to the claimant 
in an accident arising out. of the use of 
motor vehicle and as a result of the 
negligence of the owner or the driver 
of the motor vehicle as well as of a 
third party, the claim so far as the 
owner or insurer or the driver of the 
motor vehicle are concerned would lie 
before the Claims Tribunal under the 
Act in terms of Sec. 110. The Civil 
Court will indisputably have no juris- 
diction to entertain the claim against 
the insurer or owner or driver in view 
of the express bar imposed by Section 
110-F. 


l4. If, therefore, we were to accept 
the submission of the applicant it must 
follow as a necessary corollary that in 
regard to the same accident as against 
the third party, the claim would lie else- 
where, namely, the Civil Court. In 
that event it would not be difficult to 
see that two conflicting decisions are 
likely to come into existence, The Tri- 
bunal may hold the driver of the motor 
. vehicle wholly at fault and responsible 
for the accident and on that ground 
award compensation against the owner 
of the motor vehicle or the driver or 
the insurer. The Civil Court may; on 
the other hand, seized of the case against 
the. third party in respect of same 
accident, may come to an exactly op- 
‘posite conclusion and hold some one 


? 


else responsible for the accident and 
bodily injuries to the claimant. 
15. Such a result cannot have been 


intended by the legislature. On the 
plain language of Section 110, therefore, 
we have no hesitation in coming to the 
conclusion that the claims in question 
were maintainable against the Railway. 
In our opinion a complete adjudication 
of all the claims for compensation in 
respect of an accident arising out of 
the use of the motor vehicle was in- 
tended to be provided for under the 
Act and consequently unless al] the par- 
tres involved in ` the accident 
are arrayed as opposite partjes 
before the same forum and are 
heard on the question of negligence, the 
matter cannot be properly and effective- 
ly disposed of For, otherwise, if the 
claimant is compelled tọ institute his 


Union of India y. Bhagwati Prasad 


‘to whom compensation 





Claim before the Tribunal only. against 
the owner and driver of the vehicle and 
insurer and is left to sue the remaining 
persons responsible for the accident the 
adjudication cannot be said to be com- 
plete and final, 


Under the circumstances, the only rea- 
sonable interpretation which has appeal- 
ed to us is that suggested by the learned 
counse] for the claimants, namely, that 
the claims were maintainable against 
the Railway also, 


16. We may now turn to Sec. 110-B 
to see whether there is anything there- 
in which might be construed as restrict- 
ing the ambit of Sec, 110. The first 
part of Sec, 110-B has been expressed 
in genera] terms, It provides that the 
Claims Tribunal shal] after giving the 
parties, an opportunity of being heard 
hold an enquiry into the claim and may 
make an award determining the amount 
of compensation which appears to it to be 
just and specify the person or persons 
shall] be paid. 
In the first part, which is the substan- 
tive part, there is no indication that the 
Tribuna] cannot award any compensa- 
tion against persons other than the in- 
surer or the owner or the driver of: the 
motor vehicle, - Stress owas, how- 
ever, made on the second part 
of Section 110-B which provides . 
that in making the award the Claims 
Tribunal shal] specify the amount 
which shall be. paid by the insurer or 
the owner or the driver of the vehicle 
in question, It was submitted that this 
limits the power of the Claims Tribunal 
only to these three classes of persons. 


17. We are unable to accept the 
above contention, The second part of 
Sec, 110 comes into operation and is 
attracted only because it is necessary 
to apportion the liability between the 
insurer or the owner in accordance 
with the relevant provisions of the Act 
specifying the limits of liability of the 
insurer, Jt does not, in our opinion, in 
any way curtail or restrict the power 
of the Claims Tribuna] to award com- 
pensation against a third party who 
may be found to have contributed to 
the accident involving the death or 
bodily injuries to persons arising out of 
the use of the motor vehicle, In our 
opinion the second part of Sec, 110-B 
enjoins the Tribunal to apportion the 
liability between the insurer and the 
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‘owner of the vehicle, where the Tribu- 
nal] holds the owner or the driver res- 
ponsible for the injury caused to the 
claimant, 


18. The -learned counsel for the 
Railway cited three decisions in support 
of his contention, These are = 


(1) AIR 1974 Gauhati 31 (Swarnlata 
Dutta v. National Tarnsport India Pvt 
Ltd.,) 


(2) 1974 Acc CJ 488 (Union of India 
v. P. Kailasan), 


(3) AIR 1975 Andh Pra 222 (Oriental 
Fire & General Insurance Co, Ltd. v, 
Union of India.) 


In al] these cases the view taken is that 
the Claims Tribunal under the Act has 
no jurisdiction to entertain a claim 
against any one other than the insurer, 
owner or the driver of the motor vehi- 
cle. We have examined these cases, Jn 
each ef them reliance has been placed 
principally on the provisions of S, 110-B 
of the Act, In the case of Swarniata 
Dutta y. National Transport India Pvt. 
Ltd, (supra) the Gauhati High Court 
has observed that in view ofS. 110-B of 
the Act there was noscope for inclusion 
of Railway administration in proceed- 
ings before the Claims Tribunal and 
that if it was proved that the accident 
arose out of any negligence or rashness 
in the use of the motor vehicle the 
petition will succeed — otherwise it 
will fail. In the case of Union of India 
v. P. Kailasan (supra), The Madras High 
Court was considering the question whe- 
ther the non-joinder'of the Railway in 
the claim petition was fatal to the pro- 
ceedings, The Madras High Court also 
founded its decision entirely on Sec- 
tion 110-B of the Act and observed 
that the Claims Tribunal was not em- 
powered to adjudicate on the liabilities 
of Railway even if it was held to be 
negligent, It held that the Railway was 
therefore not g necessary party, Even 
so., the Madras High Court held that in 
order to enable the Tribunal to effect- 
ively ang completely adjudicate on the 
question as to whose negligence con- 
tributed to the accident, the Railway 
was certainly a proper party. It may, 
however, be observed here that in. the 
case before the Madras High Court the 
claimants had conceded that the Claima 
Tribunal was not empowered to adjudi- 
cate on the liability of the Railway. In 
the case of the Oriental Fire and Genes 


Union of India v. 


but with great 
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ral Insurance Company Ltd. vy. Union of 
India (supra) the view taken is that S. 110 
is applicable only to cases of claim 
against the owner or the driver of the 
motor vehicle or the insurer as the case 
may be and not against strangers, 


these cases 
respect we are unable 
toagree with theview taken therein, In 
all these cases the main provision which 
persuaded the learned Judges to take 
the view contrary to what has appealed 
to us is See. 110-B, 


19. We have examined 


20. We have already made our com 
ments on the true ambit and purpose 
of Sec, 110-B. We reiterate that the 
latter part of Sec. 110-B appears to 
have been enacted- for the simple rea- 
son that where the driver or the owner 
of the motor vehicle is found to have 
been negligent and the injuries are 
found to have been caused as a re 
sult of that negligence, the ` laibi- 
lity has necessarily to be apportioned 
between the insurer and the owner in 
view of the provisions already noticed 
hereinabove. The limits of the liability 
of the insurer have also been specified 
in the Act. The apportionment of the 
liability between the insurer and the 
owner thus becomes necessary. It was 
to give effect to this statutory require- 
ment that the law requires that while 
awarding the compensation the liability 
must be apportioned, Section 110-B, thus 
does not in our view curtail] the width or 
amplitude of Section 110 which is the 
source of power of the Claims Tribuna 
under the Act, i 


21, The result of the aforesaid dis- 
cussion, therefore, is that the court be- 
low has rightly held that the claim 
petitions gre entertainable against the 
Railway also, As the applicant has nol 
challenged the findings of the Tribunal 
on other preliminary issues, the revi- 
sions are liable to be dismissed in view 
of the above finding, 


29, In the result all the revisions 
fail and are dismissed with costs. 


Revisions dismissed. 


JSLG Ml. 
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DEOKI NANDAN, J. 
Jangali Tewari (since deceased), Ap- 
pellant v. Babban Tewari and another, 
Respondents, 


Second Appeal No, 1376 of 1970, D/- 
9-4-1982.* 

(A) Transfer of Property Act (4 of 
1882), Sec, 53 — Transfer of property 
—- Transfer of land by defendant dur- 
ing pendency of money suit in favour 
of his brother —— Transfer,. sham and 
fictitious — Execution of -money decree 
— Sec, 53 need not be invoked for at- 
tachment and sale of land. (Civil P. C. 
(1908), Sec. 47). 

Where in a suit for declaration that 
the property in suit, which was in the 
nature of agricultural land was not 
liable to attachment and sale in execu- 
tion of money decree obtained by first 
‘defendant against second defendant and 
‘the transfer of land by first defendant 
in favour of his brother during the pen- 
dency of the first defendants money 
suit the transfer was found to be sham 
-and fictitious, the transfer having not 
taken place it was not necessary to in- 
voke Sec, 53 of the Act at all for hold- 
ing that the property was liable fo at- 
tachment and sale in execution of the 
decree in first defendant’s suit against 
the second defendant, as notwithstand- 
ing the apparent transfer, the property 
in fact continued to belong and remain 
in possession of the second defendant 
AIR 1941 Oudh 205 Dist. (Para 4) 


(B) Transfer of Property Act (4 of 
1882), Sec, 53 —- Intent to defeat or de- 
lay creditor — Transfer to avoid the 
taking of property in’ execution of 
money decree in money suit — Such 
transfer is clearly fraudulent within 
Sec, 53. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1941 Oudh 205 3,5 


R. P. Singh, for Appellant: V., B. 
Singh, A. S. Dewekar and Arjun Kumar, 
for Respondents. 

JUDGMENT :— This is a plaintiffs 
Second Appeal in a suit for declaration 
that the property in suit, which is in 
the nature of agricultural land, is not 


*Agamst judgment and decree of U, S. 
Gupta, 2nd Addl, Civil and Sessions J., 
Balia, D/- 20-2-1970. 
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liable to attachment and sale in execu- 
tion of decree in Suit No, 131 of 1962 
against the second defendant, The plain- 
tiff and the second defendant are 
brothers, The land was sold for an osten- 
sible consideration of Rs, 500/- by a 
registered sale deed, dated the 14th Sept. 
1962 during the pendency of the. said 
Suit No, 131 of 1962 by the second de- 
fendant to the plaintiff, After the dec 
ree in Suit No. 131 of 1962 the land 
was attached in execution Case No. 64 
of 1966 and the plaintiffs objection un- 
der O. 21, R. 58, C. P. C. being unsucces- 
sful, he filed the suit giving rise to this 
second Appeal, 


2 The defence was that the sale 
deed was a fraudulent and sham trans- 
action, and that the plaintiff and the 
second defendant lived jointly and the 
land in suit continued to be in their joint 
possession, One detailed analysis and ap- 
praisal of the evidence on the record, 
the trial court held that the sale deed in 
favour of the plaintiff was a ficititious 
and sham transaction and had not been 
acled upon and had been made to defeat 
the claim of the first defendant and that 
the land continued to be in possession of 
the second defendant and was thus 
neither owned nor possessed by the 
plaintiff, The lower appellate Court con- 
firmed the decree of the trig] court and 
the finding recorded by it. It held that 
the ostensible consideration for the sale 
was grossly inadequate and that no pay- ` 
ment of sale consideration was made 
and the sale transaction was not gen- 
uine, that the plaintiff and the second 
defendant lived jointly and the land 
was also continued to be jointly held 
and possessed by them, 


The lower appellate Court further held 

that suit for money having been filed 
by the first defendant against the se- 
cond, the jatter transferred his entire 
holding for a grossly inadequate and fic- 
titious consideration, and the only possi- 
ble inference was that the transaction 
was fraudulent within the meaning of 
Sec, 58 of the T, P. Act and was made 
to defeat the creditor and that both the 
transferor and the transferees were par- 
ties to the fraud. In the end of its judg- 
ment the lower appellate Court re- 
iterated that the sale deed was a sham 
and fictitious transaction, and that it 
was also the fraudulent transaction 
within the meaning of Sec, 53 of the 
T. P. Act, 
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3. Mr. R. P. Singh, learned counsel 
for the plaintiff-appellant, could not 
assai] the concurrent findings of ‘the 
two courts below that the consideration 
for the sale was grossly inadequate of 
that the transaction was sham and fic 
titious, But he urged that the finding 
that the sale deed was fraudulent within 
the meaning of S. 53 of the T, P. Act 
could be arrived at only in a suit by 
the creditor and unless it was so avoid- 
ed by such suit, the transaction was 
good and valid He emphasised that a 
transfer in fraud of creditors is yvoidable 
under Sec 53 of the T. P, Act and 
until avoided by suit, which is of a re- 
presentative character on behalf of all 
the creditors, the transfer is good and 
valid. He relied upon Ram Raj Singh v. 
La] Chandrg Pratap Singh, AIR 1941 
Oudh 205 and contended that even a 
transfer without valuable consideration 
as a gift has to be proved to be frau- 
dulent before it could be avoided un- 
der Sec. 53 of the T. P. Act, the mere 
fact of the execution of such a transfer 
or mere fact of its execution in anti- 
cipation of a decree, which may be 
passed or in anticipation of execution 
proceedings, is not necessarily a transfer 
made without intent to defraud, defeat 
‘er delay a creditor, 


4. On the facts found by the two 
courts below in the present case, the 
question so raised by Mr. R. P. Singh 
does not call for a decision. It is suffi- 
cient for the purpose of the present 
case that the transfer was found to be 
i sham and fictitious, The result of the 
fact found by the two courts below is 
that a transfer was only a make believe. 
In fact, no transfer took place and the 
property remained where it was. If 
that was so, it was not necessary to in- 
voke S. 53 of the T, P. Act at all for 
holding that the property was liable to 
attachment and sale in execution of the 
decree in suit No. 131 of 1962 against 
the second defendant, as notwithstanding 
the apparent transfer, the property in 
fact continued to belong and remain in 
possession of the second defendant, 


5. I may, however, observe that the 
object of making the transfer was obvi- 
ously, in the facts of the case, to avoid 
the taking of the property in execution 


of the money decree in that suit and on ` 


the facts found the second defendant 
purported to transfer his entire holding. 
Such transfer is clearly fraudulent with- 


a 


Ganga v. Dy. Director of 
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in the meaning of Sec, 53 of the T. P. 
Act and the lower appellate. court can- 
not be blamed for having recorded tha’ 
finding, As. to avoiding the sale by an 
act to the first defendant it is sufficient 
to note that the first defendant did 
get the property attached in execution 
of the money decree in his favour 
against the second defendant and he did 
succeed in avoiding the sale, inasmuch, 
as the objection to the attachment, which 
was filed by the first defendant (plain- 
tif?) under O. 21, R. 58 of the Civil P. .C. 
failed and that led to the suit giving rise 
to the present Second Appeal. Under the 
circumstances, it cannot be said that the 
first defendant could not put forth the 
provisions of Sec, 53 for deciding the 
plaintiffs suit. There is nothing in the 
decision of the Oudh Chief Court in the 
case of Ramraj Singh (ATR 1941 Oudh 
205) (supra) which may run counter to 
this position of law. 
6. The appeal fails and is dismissed 
with costs, 
Appeal dismissed. 
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R. M. SAHAI J. 

Ganga and others, Petitioners y, De- 
puty Director of Consolidation, Ballia 
and others, Respondents, 

Civil Mise, Writ Petn. No. 1307 of 
1974, D/~ 25-2-1982, 


. (A) Civil P. C, (5 of 1908), O. 9 R. 12 
and O, 21 R. 90 —~ Ex parte decree — 
Execution -~ Judgment-debtor’s pro- 
perty sold by auction and purchased by 
decree-holder —- Decree set aside and 
suit dismissed . “= Sale falls automati- 
cally, 


= Where in execution of an ex parte 
decree the property belonging to the 
judgment-debtor is sold by auction and 
purchased by the decree-holder and 
subsequently the ex parte decree is set 
aside and the suit in which the decree 
was passed is dismissed, the sale in fay- 
our of the decree-holder would fall au- 
tomatically, The purchase by the de- 
cree-holder auction-purchaser is subject 
to the decision of the suit, AIR 1967 SC 
608 ExpL (Para 1) 


(B) Civil P. C. (5 of 1908), O. 38, R. 9 
-—~ Attachment before judgment — Sale 
of property during attachment — Suit 


EZ/FZ/B930/82/GNB/SSG—H 
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dismissed — Attachment comes to end 
— Sale is valid. (Transfer of Property 
Act (1882) Sec, 52). k 


The attachment of property before 
- judgment comes to an end after the dis- 
missa] of the suit and parties are rele- 
gated to the same position as at the date 
of filing of the suit as the dismissal op- 
erates from that date, Therefore, the sale 
made during attachment must be deem- 
ed to have been made as if there was 
no attachment and therefore would be 
valid,. (Para 3) 
Cases Referred: Chronological Paras 
_AIR 1967 SC 608: 1967 All LJ 524 2 


-R. N. Singh, for Petitioners: Shyam 
Narain and Standing Counsel, for Res- 
pondents, 


ORDER :— In an ex parte decree ob- 
tained by opposite party No. 5 against 
opposite party No, 4 the property in 
_ dispute was sold, It was purchased by 
decree holder himself, Subsequently an 
application for setting aside the ex 
parte decree was made which admitted- 
ly after remand etc, was allowed and 
ultimately the decree was set aside and 
the suit.in which an ex parte decree 
was: passed has also been dismissed, 
While the suit was pending the pro- 
perty was attached before judgment and 
Opposite party No, 4 during attachment 

sold the jand in dispute in favour of 
petitioners, The dispute before consoli- 
dation authorities was between peti- 
tioners and opposite party No. 5: who 
. are decree holder auction purchasers, 
- Al] the three consolidation authorities 
accepted the claim of the decree holder 
auction purchaser obviously because the 
ex parte decree was standing in his fav- 
our, In view of Subsequent event that is 
setting aside of ex parte decree and dis- 
missal of suit filed by opposite party 
No. 5 the sale in favour of opposite party 
No, 5 should be held to have fallen au- 
tomatically, 


2. Learned counsel for opposite party 
relied on Janak Raj. v. Gurdial Singh 
(AIR 1967 SC 608) and urged that set- 
ting aside of the decree did not affect 
the right of the decree-holder auction 
purchaser, The argument proceeds on 
misconception of the Supreme Court 
decision. In that case a distinction was 
drawn in decree holder auction pur- 
chaser and outsider purchaser, It was 
held that purchases by decree-holder 


Union of India v. S, B. Singh 
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were subject to decision of suit but 
the sale in favour of outsider was final 
as stranger auction purchaser had to be 
protected against vicissitude of the for- 
tunes of suit, l 


It is thus clear that the principle laid 
down applies to third person auction 
purchaser and not to decree holder auc- 
tion purchaser, l 


3. It was then urged that even as- 
suming that opposite party had no right 
no writ can be issued in favour of 
petitioner as he had purchased the pro- 
perty during attachment before judg- 
ment, The argument again is devoid of 
any substance. Under R. 9, O, 38 the at- 
tchment comes to an end after dismissal 
of the suit, Parties are relegated to the 
same position and the dismissal of the 
suit shall be deemed to operate from the 
date of filing of the suit, Sale therefore 
made during attachment shall be deem- 
ed to have been made as if there. was 
no attachment, In any case it is not in 
the mouth of decree holder to shout 
against sale made by judgment debtor 
in favour of petitioner during attach- 
ment, 

4. In the result this petition succeeds 
and is allowed, The orders passed by 
three consolidation authorities are quash- 
ed, The petitioners are entitled to be 
recorded in revenue record as bhumi- 
dhars, Parties shall bear their own 
costs, g : ; 


Petition allowed, 
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K. N. SINGH AND 
K M DAYAL, JJ, 

Tnion of India, Appellant v. S. B, 
Singh, Respondent, 

F. A. F, O. No, 832 of 1980, D/- 12-4- 
1982.* 

(A) Arbitration Act (10 of 1940), Sec- 
tion 14 — Application for filing award 
— Limitation — No material to show 
the date on which the arbitrator may 
have served notice of award on plain- 
tiff — In absence of such relevant date 
it could not þe said that the application 
was barred by time, (Limitation Act 


*Against judgment and order of N. N. 
Mittal, Civil J., Gorakhpur, D/- 25-9- 
1880. 


EZ/FZ/C365/82/ VNP/SNV i 
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(1963), Art, 119 (9)). Case law discussed. 
(Para 3) 

(BJ Arbitration Act (10 of 1940), Sec- 
tions 14, 17:-— Application for filing 
award under Sec, 17 — Maittainability. 


The arbitrator gave his award on 
1-12-1971 but he did not file the same 
in court, On July 10, 1972 an application 
was made on behalf of the plaintiff to 
summon the award from the arbitrator 
and to make the same rule of the court, 
The application was purported to be 
filed under Secs, 14 and 17 but subse- 
quently Sec, 14 was deleted and the 
application was treated only under Sec- 
tion 17, The Court accepted the request 
and summoned the award, In pursuance 
of the court’s direction the arbitrator 
filed the award in the court. The court 
invited objections and considered the 
‘same on merits and made the award 
Rule of the court, It was alleged by. the 
defendants that the plaintiff had not 
filed any application under Sec. 14 (2) 
and his application under Sec, 17 could 
not be allowed, 


Held that order of the trial court 
making the award rule of court was 
proper as no question of limitation was 


involved, AIR 1973 All 476 (FB) Rel. 
on, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Punj & Har 39 , 3 


AIR 1973 All 476: 1973 All LJ 579 (FB) 4 
AIR 1964 Ali 185: 1963 All LJ 581 3 


AIR 1963 Raj 87 3 
AIR 1958 All 720 3 
Lalji Sinha, for, Appellant; Bharatji 
Agarwal, for Respondent, 
K. N. SINGH J.:— This appeal is 


directed against the order of Civil Judge, 
Gorakhpur, dated- 25-9-1980 making tha 
award rule of the court. 


2. S. B. Singh appellant is the sole 
proprietor of the Firm Messrs. S. B 
Singh & Sons which carries on business 
at Deoria, The Firm entered into a com 
tract on 21-8-1970 with the appellant 
for the purchase of released bridge gir- 
ders, It appears that later on a dispute 
arose between the parties and in pur- 
suance of the terms of the contract the 
dispute was referred for adjudication 
to Sri K. M. Mall, Deputy General 
Manager of the North Eastern Railway, 
Gorakhpur, who was appointed as the 
sole arbitrator without intervention of 
court Sri Mall gave his award on 1~12- 
1971 but he did not file the same in 
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court, On July 10, 1972 an application 
was made on behalf of the defendant 
(plaintiff?) respondent to summon the 
award from the arbitrator and to make 
the same rule of the court, The applica- . 
tion was purported to be fled under 
Secs, 14 and 17 of the Arbitration Act 
1940, but subsequently “Sec 14” was 
deleted and the application was treated 
only under Sec, 17 of the Act, The de- 
fendant appellant appeared before the 
court and contested the maintainability 
of the application under Sec, 17 of the 
Act, 


3. Learned counsel for the appellant 
urged that since the award had not 
been filed by the arbitrator suo motu 
in the court and since it was filed in 
the court on the plaintiff-respondent’s ap- 
plication under Sec 17 (sic?) was not 
applicable instead Sec, 14 was attract- 
ed as it contained g prayer for filing 
of the award in the court for making 
the same rule of the court, He further 
contended that an application under 
Sec, 14 (2) could be made within 30 
days from the date of notice of the 
award as contemplated by Art, 119 (a) 
of the Limitation Act, 1963. Since the 
award was made on 1-12-1971 where- 
as the application for making the award 
rule of the court was made on July 10. 
1972, the same was barred by time and 
the court had no jurisdiction to pass any 
decree or to make the award rule of the 
court, In support of his contention he 
placed reliance on Amod Kumar Verma 
v. Hari Prasad Burman (AIR 1958 All 
720); Ali Dabir v. Nawabzada M. Ali 


Kabir Khan (AIR 1964 All - 185), 
Seth Ramrichpal Sirya v. Ajmer 
Traders (AIR 1963 Raj 87) and 
Frick India Ltd, ov. Executive 
Engineer Project Public Health 
Division No, 4 Chandigarh {AIR 1975 
Punj & Har 39). We have considered 


the submissions made on behalf of the 
appellant and the authorities cited by 
the learned counse] but we are unable 
to find any merit in the contention 
There is no dispute that an application 
under Sec, 14 (2) filing award in the 
court and making the same rule of the 
court must be made within 30 days from 
the date of the service of notice of mak- 
ing of the award as contemplated by 
Article 119 of the Limitation Act 1963. 
No. application is maintainable in law 
after the expiry of the pariod of limi- 
tation prescribed by Art, 119 (af of the 
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lim. Act. The limitation of 30 days 
for filing of the award in the court 
commences from the date of service of 
the notice of the making of the award, 
unless the notice of the award is serv- 
ed on the party concerned, the period 
of limitation cannot run against him. 
In the instant case there is no material 
on record to show the date on which 
the arbitrator may have served the 
notice of the award on the plaintiff-res- 
pondent, Appellant’s counsel has failed 
to point out any such date in the absence 
of which it is not possible to hold that 
the plaintiff-respondent’s application for 
filing the award in the court for making 
the same rule of the court was barred 
by time, In absence of the relevant date 
it is not possible to accept the ap- 
pellant’s contention that the plaintiffs 
application was barred by time. The 
authorities cited by the counsel for the 
appellant need not be discussed in detail 
as in all these authorities it was held 


that for purpose of making application 
under S. 14 of the Act limitation 
of 30 days applies. We have 
no quarrel with the proposi- 
tion but as pointed out earlier, 
the question does not arise in the 
instant case, 


\ 

4. Learned counsel] then urged that 
since the award had been given on 
1-12-71 and the plaintiff-respondent had 
not filed any application under S, 14 
(2) of the Act, his application under 
S. 17 could not be allowed, It is true 
that normally when an award is made 
and the notice of the same is given to 
the parties, it is open to the party con- 
cerned to make application to the court 
under Sec, 14 (2) for the issue of a 
direction to the arbitrator or the umpire 
as the case may be, to file the award 
in the court and to make the 
same rule of the court. After 
this application is made courts has 
to procced under Sections, 15 and 
16 of the Arbitration Act and if any 
Objection is filed the court may modify 
the award under Sec, 15 or remit the 
same to the arbitrator for reconsidera- 
tion, But where it finds no reason to re~ 
mit the award or to modify the same or 
where it further finds no illegality in 
the award, it shall proceed to pronounce 
judgment according to the award. Upon 
the judgment so pronounced a decree 
shal] follow in terms of the award in 
accordance with Sec, 17 of the Act, In 
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the instant case the plaintiff-respondeni 
had made an application under Sec. 17 
for making the award rule of the court. 
Notice of that application was served 
on the appellant and he filed objections. 
which were considered by the court. 
Since the court found no illegality in 
the award, it made the same rule of 
the court. No period of limitation is 
prescribed for making an application 
under Sec, 17 of the Arbitration Act 
and it is open to the court to pass orders 
if an award is filed in the court either 
suo motu or on summoning of the court, 
in any of these events, the question of 
limitation does not arise, This legal 
position is now fully settled by a deci- 
Sion of the Full Bench of this court in 
District Co-operative Development Fe- 
deration Ltd., Pratapgarh v, Ram Samujh 
Tewari (1973 All LJ 579): (AIR 1973 All 
476), The facts of the instant case are al- 
most identical] to that involved in the Full 
Bench decision. In the instant case the 
plaintiff-respondent after making appli-| 
cation under S, 17, made an application 
to the court for summoning the award 
from the arbitrator. The court accepted]. 
the request ahd summoned the award. 
In pursuance of the courts direction 
the arbitrator filed the award in the 
court. The court invited objection and 
considered the same on merits and-made 
the award rule of the court. The ap-|- 
pellant’s objection was twofold, firstly|- 
that the application made by the appli- 
cant was barred by time and secondly 
that S. 17 does not contemplate filing of 
an application for summoning the award. 
The trial court rejected both the sub- 
missions, We have already upheld the 
trial] court’s findings. The yiew taken 
by the tria] court is fully consistent 
with the Full Bench decision of our 
court in District Co-operative Develop- 
ment Federation Ltd, Pratapgarh v. 
Ram Samujh Tewari (1973 All LJ 579): - 
(AIR 1973 All 476). 


5. In view of the aboye discussions 
we find no merit in the appeal, It is ac 
cordingly dismissed with costs. 


Appeal dismissed. 
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Bashir Ahmad, Petitioner v. Menhdi 
Hasan, Respondent, 


Civil Revn, Nọ. 598 of 1978, D/-. ica 
1981.* 


Limitation Act (36 of 1963), Arts. 135 
and 136 — Enforcement of decrees of 
injunctiong —— Relief whether for man- 
datory or perpetual injunction how de- 
termined, (Specific Relief Act a 
Secs, 37, 38 and 39), 


While under Art, 135 Limitation Act 
a decree granting mandatory injunction 
should be enforced within 3 years from 
the date thereof any other decree or 
order of a Civil Court could be executed 
under Art, 136 within a period of 12 
years, Proviso to Art, 136 lays down that 
decree granting perpetual injunction is 
not sybject to any period of limitation. 
The nature of the injunction granted is 
determined with reference to the provi- 
sions of the Specific Relief Act. A per- 
petua] injunction perpetually enjoins the 
defendant from asserting a right or bars 
the commission of an act which would 
be contrary to the rights of the plaintiff 


(vide Sec, 37 (2) Specific Relief Act). 


. Instances where perpetual injunction 
can be granted are enumerated in. Sec- 
tion 38 (3). Under Sec, 39 Specific Re- 
lief Act the court in its discretion can 
grant mandatory injunction when, to 
prevent the breach of an obligation, if 
is necessary to compe] the performance 
of certain acts which the court is cap- 
able of enforcing, In this case the relief 
of a permanent injunction restraining 
. the defendants from closing the plain- 


tiffs drain and the relief of a perman- 
ent injunction restraining the defendants 


from interfering with -the 
possession over the 
be reliefs of perpetual injunction the 
enforcement whereof were not subject 
to any ‘périod of limitation, The relief 
for a permanent injunction directing the 
defendants to remove the foundation 


‘plaintiffs 


illegally dug and to close the door was: 


held to be in the nature of ‘mandatory 
"Against judgment and order of Ram 
_ Jiwan Gupta, Munsif Heraus; Gonda, 
D/-_ 1-6-1978. 
Dafez/ani0/sarrVN/SNV—A_ e co 
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injunction capable of . being enforced 


“within 3 years from the date of the de- 


cree under Art, 135 Limitation Act. . 
(Paras 3 & 4) 


ORDER :— This revision arises in the 


-. following circumstances, 


2. Bashir Ahmad, the present revi 
sionist had filed a suit against the pre- 
sent opposite parties being Suit No. 228 
of 1971 in the Court of Munsif, 
Gonda, That suit was decreed by the 
Court of I Addi, Munsif, Gonda, on 
9-12-1972, The reliefs sought for in the 
plaint and allowed by the court were 
as follows :— 


(a) A decree for permanent injunction 
to restrain the defendants from closing 
the drain of the plaintif shown by let- 
ters H I in the plaint and the passage 
shown by dotted lines in the plaint. 

(by A decree for permanent injunction 
directing the defendants to remove the 
foundation which they had, illegally 
dug over land KLM and close the 
door, ~- 

(c) A decree for permanent injunc- 
tion restraining the defendants from 
interfering with the possession of the 
plaintiff over the Sahan Darwaza shown 
by letters AB P N. ~ 
(d) Any other relief which. the court 
deem fit and proper, 

(e), Costs of this suit, 


The suit was decreed as prayed with 
ex parte costs and the defendants were 
ordered not to interfere with the pos- 
session of the plaintiff over the land in 
dispute. The decree~-holder filed an ap- 
plication for execution of the said dec- 
ree on 1-5-1976, An objection was rais- 
ed by the judgment-debtors that the 
execution was barred by time, The 
court below held that by the reliefs (a) 
and (b) aforesaid the plaintiff had asked 
for and was allowed mandatory injunc- 
tion against the defendants, The limita- 
tion for executing a decree for manda- 
tory injunction being three years vide 
Art, 131 of the Schedule to the Limita- 
tion Act, the execution was held to be 
barred by time, However, with regard 
to relief (c) it was said by the court 
below that it was not a relief for the 
grant of mandatory injunction, hence 
the execution for the enforce- 
ment of a decree for injunction 


een eee eee eee Oe, 
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maintainable, The’ decree-holder being 
aggrieved by the order so far as it has 
disallowd the execution for the enforce- 
ment of the decree pertaining to reliefs 
(a) and (b} has preferred this revision. 


3. It was submitted on behalf of the 
.revisionist that by the reliefs (a) and (b) 
the plaintiff had not asked for any man- 
datory injunction rather he had asked 
for a relief for perpetual injunction and, 
therefore, the execution for the entire 
decree with respect to reliefs (a), (b) 
and (c) was maintainable and was not 
barred by time, In order to appreciate 
the contention of the revisionist, it 
would, be appropriate to reproduce here 


Articles 135 and 136 of the Schedule to | 


the Limitation Act, 1963 :— l i 


“135, For the en- Three The date of the 
forcement ofa decree years deeree or, where a 


granting a mandatory date is fixed for 
injunction, i Perry mance, such 
to." 

“136, For the exe. Twelve ‘“(When) the de- 
cution of any e years oreo or or 
(other than a decree comes enforceable 
granting a manda- or where the de- 
tory in unction) or eree or any su 
order `of any ai quent order directs 
court. any payment of 


money or the deli. 
very of any pro- 
perty to. be made 
at a certain date 
or at recurring pe- 
riods when default 
in making the pay- 
ment or delive 
in respect of whic 
execution issought, 
~ takes place: 

; Provided that an 
application for the 
en ent Or exe. 
cution of a decree 

a per- 
petual injunction 
a not be m 

ct to any 0 
of PENA 


Article 135 prescribes a period of three 
years for the enforcement of a decree 
granting mandatory injunction, The 
time begins to run from the date of the 
decree or where a date is fixed for per- 
formance such date. However, under 
Art. 136 a period of twelve years has 
‘been prescribed for the execution of any 
decree other than a decree granting a 


mandatory injunction or order of any’ 


civil court, The application for the en- 
forcement of execution of a decree 
granting perpetual] injunction is not sub- 
ject-to any period of limitation vide 
proviso to Art. 136. It has now to be 
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seen whether the reliefs (a), (b) and (c) 
sought for in the plaint were the reliefs 
for the grant of a mandatory injunc- 
tion or perpetual injunction, Sub-sec- 
tion (2) of Sec. 37 of the Specific Relief 


Act stipulates that by perpetual injunc- 


tion the defendant ‘is perpetually en- 
joined from the assertion of a right, or 
from the commission of an ‘act, which 
would be contrary to the rights of the 
plaintiff. Under Sec, 38 of the Specific 
Relief Act, a perpetual] injunction may 
be granted to the 
the breach of an obligation existing in 
his favour. whether expressly er by im- 
plication, When the defendant invades 
or threatens to invade the plaintiffs 
right to, or enjoyment of property, the 
court may grant a perpetual injunction 
in cases enumerated in sub-sec, (3) of 
Sec. 38 of the. Act, Mandatory injunc~ 
tion is dealt with in Sec, 39 of the Spe- 
cific Relief Act. which says that when, 
to prevent the breach of an obligation, 
it ig necessary to compel 
performance of certain acts 

the court is capable 
the Court may in its discretion grant 
an injunction to prevent the breach 
complained of, and also to compel per- 
formance of the requisite acts. Applying 
these principles relief (a) aforesaid 
claimed by the plaintiff in Suit No, 228 
of 1971 was a relief for the grant of a 
perpetual injunction, However, relief 
(b) sought for by the plaintiff ‘in the 
said suit pertains to mandatory injunc- 
tion whereas relief (c) aforesaid relates 
to the grant of perpetua] injunction. The 
court below was right in holding ‘that 
relief (c) does not relate to mandatory 
injunction, In fact it relates to perpetual 
injunction, But, the court below fell in 
error in holding that by relief (a) afore- 
said the plaintiff had asked for manda- 


which 


-tory injunction, In fact that relief was 


for a perpetual injunction, In these 
circumstances the execution application 
for the enforcement of the decree for 
injunction granted by the court below 
under reliefs (a) and (c) was within 
time but -so far as it asked the enforce- 
ment of the decree granting mandatory 


injunction under relief (b) it was barred 


by time: - 


4. In the result, the petition is gk 
lowed in part, The order of the court 
below is modified to the extent 
the execution petition filed by the 
decree-holder for -enforcing reliefs (aj 


the} 


that 


plaintiff to prevent]. — 


of enforcing|. - 


4 
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and (c) only is within time.. No order 


as to costs, i 
Petition partly allowed. 
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Brij Basi, Appellant v. Moti Ram and 
others, Respondents, 


. Second Appeal No, 1960 of 1970, D/A- -` 


5-5-1982.* 

(A) Contraét Act (9 of 1872), S. 65 
— Suit for recovery of money on pro- 
mote on allegation of plaintiff being 
holder in due course — Pronote found 
to be forged — Plaintiff cannot recover 
om basis of pronote but claim restora- 
fion under S, 65 — Plaintiff acting im 
collusion with origina] drawee of note 
“and getting it forged in the latter’s fay- 
our — He cannot recover anything 
(Negotiable Instruments Act (26 of 1881), 
S. 58). 


In a suit to recover money against 
the drawer of the pronote and 
the original drawee thereof on the 
basis that the plaintif was the hol- 
der in due course of the promissory 
note if the promissory note was a for- 
gery and the-plaintiff had paid in cash 
‘to the original drawee as the price of 
-promissory note, and the. plaintiff was 
not qgware-of-the forgery of the promis- 
sory note when he purchased it, it could 
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negotiable instruments giving certain 
advantages to a holder in due course 
over the original] drawee, all with a 
view to wreak his vengeance against the 
drawer there could be no doubt that 
the plaintiff could recover nothing, 
(Pata 14) 


(B) Penal Code (45 of 1860), S. 464 — 


Forgery — Inference of — Validity, 
Where the two documents alleged to 
be forged pore the signatures of one of 
the executants thereof at five places and 
those of the other executants at four 
places besides two thumb impressions of 
each one of them on each of the two 
documents, the allegation of forgery in 
respect of documents would be unaccep- 
table. A person out to commit for- 
gery would in the ordinary course of 
things avoid having to forge so many 
signatures and would surely avoid tak- 
ing thumb impressions because it is well 
known that the science of identification 
of fingerprints is much more precise 
than the science of identification _ of 
handwriting, A forger would not un- 
necessarily increase the chances of dis- 
covery of forgery in such a way. 
: (Para 20) 


(C) Evidence Act. (1 of 1872), S. 45 
— Expert evidence — Value of, a 
against direct uncontradicted evidence, 


It is only where there is no direct evis 
dence that expert evidence becomes rel- 
evant, It may be that in a given casa 


wal] be said that the plaintiff could .re-.. 
cover nothing on the basis of the pro 
missory note as its holder in due course 
but may have récovered the amount 


“tha copimion evidence about the identity 
of fingerprifits “ar -handwriting may be 
so categorical and inaisputahl ood 
that a party's case to the contrary soum ~~~ 


päid by him to the original drawée as 
the price of the promissory note which 
turnéd out to be a forgery, by way of 
a claim for rést6ration of the benefit 
received on discovery that thë- contract 
of sale was völd whder S, 65 of the 
Contract Act. But where thére was no 
Stith plea it the casé and the plaintiff 
and thé original drawée weré in ecole 
lusion the plaintiff could recover l 
thing if it was found that he had pur- 
Chased litigation with his eyes open by 
getting the promissory note forgég in 
favour of the original drawee and then 
getting it endorsed in his favour in 
order to take advantage of the law of 


*Againhst de¢ree and judgment passed by 
A, G, Bansal Dist, J., Mathura, D/- 
_ 31-8-1970. ' 
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ght to be proved by his own interested 
testimony or the testimony of such wit- 
nésses as could be said to be equally 
interested or otherwise unreliable, may 
be disbelieved in the light of the opinion 
of the expert, But if the diréct evi- 
dencé of the witnesses is clear and 
theré is nothing improper ôr incredible 
about their evidence and thé same is 
believed by the trial court which had 
the opportunity of seeing the witnessés 
and watching their . demeanour, and 
there is no other evidence on the basis 
of which the diréct evidence of 
witnesses could be discredited as falsé, 
the opinion of thé experts cannot outs 
weigh such direct evidencé, (Para 21} 
(D) Negotiable Instruments Act (26 


of 1881). S, 88 — Suit for recovery of 
amount by bolder of promissory note in 


Ld 
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due course — Cammot be thrown out on 
basis of alleged motive. of such holder 
against drawer of proncte, 

The fact that the. plaintift suing as 
holder of promissory note in due course 
has been a sworn enemy of the drawer 
of the note cannot be a ground for re- 
fusing his claim for recovery of the 
amount due on the promissory note, 
once the court. reaches the finding that 
the plaintiff is a holder in due course of 
the same. Motive is irrelevant in. a 
civi] action, (1906) 3 All LJ 203 and 
AIR 1924 Bom 205 Rel, on, 

(Paras 24, 25) 

(E) Civil P. C. (5 of 1908), Order 41, 
R. 32 — Second appeal — Lower ap- 
pellate Court giving decree against one 
of the defendants — In appeal by ag- 
grieved defendant by making other de- 
fendants ag respondents, High Court can 
pass decree against other defendants by 
varying decree appealed from —— Plain- 
tiff not filing crogs-objections against 


other defendants — Immaterial, AIR 
1963 SC 1516 Rel, on, (Para 26) 
Cases Referred: Chronological Paras 
AIR 1963 SC 1516 26 
AIR 1924 Bom 205 -25 
(1906) 3 All LJ 203 | 25 


Swami Dayal for Appellant G. N. 
Sharma, P. C. Gautam, Bhola Nath Sri- 
vastava and V. K. Barman, for Re- 
spondents, i 


‘JUDGMENT :— This is a PEES _1983--to 
appeal from a decree-of the date on which the suit was filed. 


second 
lower appellate --court for recovery of 
Rs, -9520/=— ane. with costs from the 
appellant alone who was the third de- 
fendant in the suit. The decree under 
appeal further directs for the issue of 
a notice to the third defendant who is 
the appellant in this Court,- to show 
cause why he should not be prosecuted 
for forgery which was, according to 
the lower appellate court, committed in 
the promissory. note and receipt on 
which the suit was based, The lower 
appellate court dismissed the suit 
against defendants Nos, 1 and 2, who 
are defendant-respondents Nos. 2 and 3 
in this Court and who are supposed to 


have executed the said promissory note 


and receipt. The tria} court had found 
fhe promissory note and receipt to be 
genuine and had decreed the suit against 
defendants Nos, 1 and 2 (defendant-re-. 
spondents Nos, 2 and 3 in ‘this. Court) for. 
recovery of Rs. 9,520/- with costs- and 


Brij. Basi v. Mott Ram - 


| ALR, 
pendente lite and future interest at 3 


‘per cent per annum on Rs. 7000/- but 


had not passed any decree against de- 
fendant No, 3. Defendants Nos. 1 and 2 
were the appellants before the lower 
appellate court. The plaintiff has not 
appealed from the decree of the lower 
appellate court and is the first respon- 
dent to this, the third defendant’s ap- 
peal in this Court, 


2 I shall now state the relevant 
facts, 


The plaintiff pleaded that 
Sept, 1963 defendants Nos. t 
borrowed the sum of Rs, 7000/- from 
defendant No, 3. and promised to pay it 
on demand with interest at 1 per cent 
per mensem, and, for the satisfaction 
of defendant No, 3, executed a promis- 
sory note and receipt for the said 
amount in his favour and delivered it 
to him, that on 5th April, 1966, defen- 
dant No. 3 transferred the promissory 
note to the plaintiff in good faith and 
for consideration; that the plaintiff was 
thus a holder in due course and entitled 
to sue on the promissory note for the 
recovery of the principal with interest 
from defendants Nos, 1 and 2: that de- 
fendants Nos. 1 and 2 did not pay the 
amount in spite of demands hence the 
suit) The amount of Rs. 9,520/- claimed 
by the: plaintiff consisted 
on account of principal and- Rs, 2,520/-~ 
on account of —interést from 1st Sept, 
iat Sept, 1966 which was the 


on lst 


3. The suit was contested by defen- 
dants Nos. 1 and 2 alone, Defendant 
No. 3 appeared as a witness for the 
plaintiff and proved the execution of the 
promissory note and receipt by defen- 
dants Nos, 1 and 2 and stated that ns 
had sold the promissory note to. 
plaintiff. for a cash consideration | a 
Rs, 8000/-, the receipt. of which he ac 
knowledged, According to his statement, 
defendants Nos, 1 and 2 wanted to set 
up a tubewell and purchase bullocks 
and that was the.purpose for which the 
loan was taken, ; 


' 4. Defendants Nos. 1 and 2 denied 
the- plaintiff's claim in its entirety’ and 
pleaded that neither any amount of loan 
was taken by them from the third de 
fendant nor was any promissory note 
or receipt executed .by them in his fav- 
Our..on ist Sept, 1963: and that the pro- 
missory note and receipt were forged 


and 2. 


` 


` 


of Rs, 7000/«~ ` 


1982: 
and fictitious, It was further pleaded that 
there was enmity and litigation between 
the plantitif? and the first defendant for 
the last about 10 years; that defendant 
No, 3 was a close acquaintance of the 
plaintiff and he is also inimical towards 
defendant No. 1 and the plaintiff and 
the third defendant were since long 
threatening to harass and ruin the de- 
fendants and it appears that the plain- 
tiff in league with the third defendant 
and in conspiracy with Shanker Lal 
and others, forged the promissory note 
and receipt to harass and ruin the de- 
fendants, It was then said that the 
plaintiff was not a holder in due course 
of the promissory note and was not en- 
titled to sue, and the case set up by him 
` was wholly false. 


5. The following were the issueg on 
which the parties went to trial :— 

‘7 Whether the defendants 1 and 2 
executed the pronote and receipt. in 
question in favour of defendant No. 3? 

“9 Whether the plaintiff is a holder 
in due course of the pronote in suit? 
and to what effect? 

"3 To what relief, if 
plaintiff entitled?” 


Apart from the direct evidence of the 
first defendant, who proved the execu- 
. tion of the promissory note and the 
receipt by defendants Nos, 1 and 2 and 
the advance of the Joan to them, as the 
plaintiffs first witness, the plaintiff 
examined Shri Salik Chandra Verma, 
a handwriting expert as P, W. 2, him- 
self as P. W, 3 and Radhey Shiam, a 
witness of the advance of the Joan, as 
P. W. 4 Contesting defendants Nos. 1 
and 2 examined Shri Yograj Ahluwalia, 
handwriting expert, as D. W. 1, defen- 


any. is the 


dant No, 1 Dauji Ram as D. W. 2, De. 
fendant No, 2 Norottam as pe E 
Deoki Nandan as _D, :W.-4> trial tan 


court appraised und” analysed the whole 
evidence and found on issue No. 1, that 
defendants Nos. 1 and 2 had borrowed 
the alleged loan from defendant 
No. 3 and had executed the pz 
note and receipt in suit, Its finding on 
issue No, 2, was that the plaintiff is ‘a 
holder in due course, and on issue 
No, 3, that the plaintiff was entitled. to 
the amount claimed with interest at the 
rate of 1 per cent per mensem at which 
it had been claimed . and decreed the 
against defendants. 


.. 6 On appeal by -defendants Nos. 1 
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and.2,.the points raised by the lower 
appellate court for its © determination 
“were :-— A 

“i. Whether the respondent Moti Ram 
was a holder in due course and entitled 
to maintain the suit on the pronote: and 

"9 Whether there was due execution 
of the pronote and receipt?” 


Although the basic question involved 
was the second one, the lower appellate 
court took up question No. 1 first and 
Observed that the remedy available to a 
holder in due course is only on the pro- 
note and not on the debt, and that 
therefore, it must ` “proceed on the 
basis that the plaintiff respondent seeks 
relief only on the basis of the pronote 
and if his: pronote fails, it would not be 
open to him to fall back on the debt 
any longer.” It then proceeded to ob- 
serve that defendantg Nos. 1 and 2 who 
were father and son were on inimical 
terms with the plaintiff which had per- 
sisted for the last 10-or 11 years, Ac- 
cording to the lower appellate court, the 
trial court had “itself found that the 
plaintiff had purchased litigation to 
wreak vengeance on his enemies liable 
on the pronote.” It then observed 
“Brijbasi Lal (the third defendant, ap- 
pellant in this court) is q seasoned 
money lender, who knows that certain 
defences are open between the original 
parties to the pronote which are not, 
against a holder in due course,” and 
that “it -is also not easy to establish that 
the holder in due- course had knowledge 
of circumstances.that would gffect the 
rights of the immediate parties, nor is 
it easy to contest the non-payment of 


ne value for the pronote—_.by hi 
ccording to the lower- llate court 
“the faot,- however, that the plain- 
f was the sworn enemy of the execu- 
ts. is a circumstance. which should 
not be lightly -brushed aside im deter- 
mining whether the plaintiff was a hol- 
der in due course.” Again according to 
the lower appellate. court, the trial 
court “attached no importance to the 
circumstances that Radhey Shyam, a 
witness of the -pronote, was living in the 
same Ahata. as Brijbasi Lal” (defendant 
No. 3, appellant in this Court) and that 
the trial Judge “thas argued that defen- 
dants Nos. 1 and 2 have not stated 
. pointedly that the . signatures: on the 
pronote and the -receipt in suit are not 
theirs.”... According to: the lower appel- 


A 


- expert Shri 
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lafe court, “the written statement clear- 
Iy states that both the pronote and the 
receipt are a rank forgery and that they 
had never borrowed any such sum as 
was: alleged.” Defendant Ne } has stat- 
ed that his relations with the drawee 
were also bad and that he had appeared 
as a witness. against Brijbasi Lal in his 
case u/s, 145 Cr. P. C. against Suraj 
Bhan and he has filed a copy of the 
Same, The Iower appellate court notie- 
ed that the evidenee was recorded on 
15th Oct. 1966 which was subsequent to 
the execution of the promissory note 
and also that Moti Ram has also ap- 
peared aS a witness for Brijbasi, the 
defendant-appellant and that Shanker 
Lal, the scribe of the pronote was also 
a witness for Brijbasi Lal in the S. 145, 
Cr. P. C. case, From this the lower ap- 
pelfate court inferred, “it seems plain 
to my mind that Moti Ram and Shanker 
Lal were thick with Brijbasi Lal at 
least in 1966 when they gave evidence 
for him in S. 145 Cr. P. C. proceeding.” 
The lower appellate court then took in- 
to consideration the circumstances that 
although defendant No. 1 had three 
adult sons, Only one of them Narottam, 
the second defendant, was made to sign 
the pronote and Brijbasi Lal, the third 
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between the left thumb mark in the 
sample and the disputed thumb mark 
on the pronote purporting to be of 
Dauji Ram. Unfortunately the thumb 
marks available for comparison with the 
disputed thumb marks are themselves 
not authentic, The thumb marks pur- 
porting to be that of Dauji Ram cannot 
be said to be his with certainty for the 
original endorsement was that they were 
the thumb marks of Narottam son of 
Dauji and these two names were crossed 
out and replaced by Dauji s/o Chet Ram. 
The correction seems to have been in- 
itialled by only Sri Mishri Lal, the 
counse} for the plaintiff, and not by Ch, 
Kamta Prasad counsel for the defen- 
dant, A similar correction appears in 
the endorsement on the thumb mark of 
Narottam s/o Dauji Ram which origi- 
nally stood as Dauji s/o Chet Ram. Ch, 
Kamta Prasad has endorsed on this let- 
ter mentioning that the thumb impres- 
sions of Narottam were taken before 
him, The endorsement by Ch. Kamta 
Prasad on the other sheet purporting 
to be now the thumb marks of Dauii 
merely mentions that the thumb marks 
were taken before Sri Kamta Prasad. I 
called the two counsel and Sri Kamta 
Prasad categorically stated that the cor- 


defendant had admitted that no money ~rections were not made within his know- 


was paid fo Narottam as such. Further, 
according to the lower appellate court 
‘no land was entered in the name of 
Narottam, as such and so if any money 
had to be realised from Narottam on 
any debt owed by him, the inclusion of 
Dauji Ram was important to reap the 
fruits of litigation.” 

7. The lower appellate court then 
*gorsidered n er of the plaintiff's 
and in doing so 
made the ee opservations;— 

“Sri Vernig ` ecotipared the supposed 
ikuti matks of Daiji Ram taken be- 
fore the course? for the parties on 1-4~ 
4967 marked S.. 3 and S 4, with the 
disputed thumb marks on the receipt 
atid proénote, Phe disputed thumb marks 
were photographed by him and were 
tharked respectively Q. 1 and Q. 3 im 
his photographs. He found Q. 3 too 
blurred for comparison, @ 1 he found 
partly elear. Q, 1 is the purported thumb 
marks 6f Dattji Ram on the receipt, He 
found that R. I, did not tally with 
Sec 4. So the disputed signature was 
kot the right thumb mark of Dauji Ram. 
He howévee found marks of similarity 


ledge. Thus even if we were not were 
to accept the findings of Sri Varma as 
correct, although I am not inclined to 
agree with him in the matter, it would 
be an exercise in futility to rely on the 
thumb marks made available for com- 
parison. Even the thumb mark which 
the Expert Sri Varma considers partly 
clear appears to me too blurred for any 
satisfactory comparison. I would there- 
fore leave out this piece of evidence,” 


“I now turn to a consideration of the 
“Signatures, Varma compared the signa- 
tures of Narottaa waran- the pronote and 
receipt with his purported signatres-on 
the English order-sheét and two Vaka- 
lafnamas, Of these the signature on the 
order-sheet is A-2 and Narottam’s sig- 
natures have not peen admitted by the 
counsel for the défendant or by the dé- 
fendant Narottam himself, Exs. A-3, 
A-4 and A-6. have again not been ad- 
mitted either by the counsel for the de- 
fendant or the defendant himself. In 
respect of Ex. A-9 the endorsement of 
the junior of Sri Kamta Prasad is that 
the signatures have not been specifi- 
cally denied, Thus in relation to tha 


~ 
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signatures of Narottam only . Ex. A-8 
can be said to be available for compari- 
son with Exs, Q-6 and Q-8.” 

Having said so much, the lower appel- 
late court proceeded to record some of 


its own observations with regard to 
Q-8 and Ext. A-8 and concluded by. 
saying :— 


“I am not prepared tg say that the 
conclusions of the Expert indicating that 
the two signatures tally are sound.” 
But in the immediately following sen~ 
tence it observed:-— 


“Tf however we compare the signatur-- 


es of Narottam on the written state- 
ment with the disputed signatures Q-6 
and Q-8 in the photograph they do ap- 
pear to tally.” | 
But “these gre not available for com- 
parison.” because “they have not been 
admitted or proved to be signatures of 
Narottam.” The lower appellate court 
- observed that “it certainly is very odd 


that Narottam should mot admit his 
signatures on the written statement” 
but “all the same unti these have 


been proved or admitted to be his sig- 
natures a comparison with them wounkd 
be futile,” and that “at best the accept- 
ance of these signatures as genuine ents 
of Narottam would fead to the inference 
that the pronote and receipt bore the 
signatures of Narottam.” 

8. The lower appellate court follow- 
editup by saying, ‘If Dauji Ram’s sig- 
natures on the pronete and receipt ara 
proved to be a forgery then no action 
would lie on this pronote and receipt as 
the addition of Dauji Ram’s signatures 
would amount to material alteration in 
the pronote and receipt provided the 
holder in due course was aware of the 
forgery.” 


9. It then turned its attention to the - 


signatures of Dauji Ram and having re- 
corded its own observations, it observed: 
“I have examined aj] the signatures 
with a powerful] magnifying glass fitted 
with light and have kept in view the 
Findings of the Expert Sri Yograj Ahlu- 
-‘wallia and am ińclined to agree that 
the signatures of Dauji Ram on the twoọ 
are definitely fonged and they do not 
tally with the admitted signatures of 
Dauji Ram.” . 

40, Having said so much the lower 
appellate court further criticised the evi~ 
‘dence of Sri Varma by saying that he 
appears to be mew to the profession 
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having worked for three and half years 
and to have received training from a 
private. expert, and had not received 
any training in photography and obser- 
ved that, “In his oorss-examination he 
stated that the thumb mark of Narot- 
tam was the right hand thumb mark,” 
although he had to concede that he did 
not mention that fact in his report. 
Normally, left hand thumb marks are 
affixed to documents, This Expert had 
no business tg suppress this fact in his 
report. His conclusions appear to me to 
be based on vague generalization feund 
in the reporti of every Expert and his 
Observations and conclusions do not ap- 
pear to me to be sound.” . 

11, The fina] conclusions drawn by 
the learned Judge were: “My own con- 
clusions are that the signatures available 
for comparison do not tally in ‘both 
the cases and the differences that have 
heen found by me cannot be brushed 
aside as merely chance variations. The 
alleged spreading of ink in the case of 
Ex. @-5 does not seem to me accidental 
at al] and it seems to cover some under- 
writing. The signatures are extremely 
Suspicious, Having arrived at these 
conclusions it is obvious that the plain- 
tiff must fail in his suit against Dauji 
Ram and Narottam, as the pronote and 
receipt show clear forgery.” - 

12. ‘The end paragraphs for fixing the 
liability on the third defendant must 
Dow be quoted in full. 


“It remains now for me to consider l 
whether the plaintiff can maintain his - 
action against Brijbasi Lal, the original 
drawee of the pronote, The lower 
Court has found him a bona fide trans- 
feree for value and there being anly 
Some suspicious circumstances detailed 
above this conclusion of the lower 
Court seems on the whole justified. 
There is nothing definite in the evidence 
to indicate that Moti Ram was aware 
of the forgery of Daufi Ram’s signatures 
on the pronote and receipt. Unless this 
knowledge can be attributed to him, he 
having paid good value for the pronote, 
would be entitled to maintain his suit 
against the original drawee Brijhasi Lal 
on the pronote, Of course the forgery 
could have been committed either by or 
at the instance of Brijbasi Lal or Moti 
Ram, Tf it had been committed by Mot 
Ram, Brijbasi Lal would certainly have 
refuted his own liability on the pronote, 
The two appear to ‘be in collusion.” 
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“However, I have no doubt that' a 
foregery was committed in this case, F 
think it expedient in the. interest :of: jus- 
tice that -Brijbasi Lal be prosecuted 
for committing a forgery in a.valuable 
security, Bribasi Lal of course would 
not be able to recover anything on this 
forged pronote, Even if the signatures 
of Narottam on the pronote and re- 
ceipt were found to be genuine the 
material alteration in the pronote, a 
negotiable instrument, the addition of 
Dauji Ram’s name, would disentitle him 
from maintaining his suit against even 
Narottam. I would therefore decree the 
suit of Moti Ram against Brijbasi Lal in 
full while dismissing if against Dauj! 
Ram and Narottam.” 


13. To begin with it. was urged that 
the lower appellate court committed an 
error of law in decreeing the suit in 
favour of the plaintiff as the holder in 
due course of the promissory note in 
suit against the third defendant in spite 
of its finding that the promissory note 
wag a forgery: and that O, 41. R. 33 of 
the Civil. P. C. did not authorise the 
lower appellate court to pass a decree 
against the third defendant on a cause 
of action wholly different from . that 
pleaded in the plaint and that too as 
if by way of punishing the third defen- 
dant for the offence of having forged the 
promissory note.. It was urged in this 
connection that if the plaintiff and the 
third defendant were in collusion, as 
found by the lower appellate court, no 
decree could be — passed in favour of 
one against the other. The suit as a 
whole was bound to fail and merited 
dismissa] on the finding that the promis- 
sory note had been forged, in view of 
the finding of the lower appellate court 
that the plaintif sought relief only on 
the basis of the promissory note, and if 
that failed, it would not be open to him 
to fall back on the debt any longer. 
The lower appellate court has not arriv- 
ed at a finding that the plaintiff was a 
holder in due course. Jt has instead 


made certain self contradictory observa-.. 


tions, Having said that the plaintif 
could succeed only on the basis of the 
promissory note and if that failed it 
would not be open to him to fall back 
on the. debt, it observed that the trial 
court had found that the plaintiff had 


purchased litigation to wreak vengeance | 


on his enemies lable on the” pronote 


that: it is not. easy to- ‘understand that 
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the hoider'in due course had any know- 
ledge of circumstance that would affect 
the rights of the immediate party, nor is 
it easy to contest the non-payment of full 
value for the pronote by him and that 
the circumstance of the plaintiff being 
the sworn enemy of defendants Nos, 1 
and 2 should not have been lightly bru- 
shed aside in determining whether the 
plaintiff was a holder in due course or 
not, But in the end while examining 
the question whether the plaintif could 
Tecover against the third defendant, it 
observed that the trial court has found 
the plaintiff to be a bona fide transferee 
for value and there. being only some 
suspicioug circumstances this conclusion 
of the trial] court seems on the whole 
justified as there , was nothing definite 
in the evidence to indicate that the plain- 
tiff was aware of the forgery of tha 
first defendant's signatures on the pro- 
missory note and receipt, and unless this 

knowledge could be attributed to him, 
he was entitled to maintain the suit 
against the third defendant to whom he 
had paid good value for the pronote, 


and yet the lower appellate court found: 


that the plaintiff and the third defen- 
dant were in collusion, It was urged 
that these. findings were self contradic- 
tory and inconsistent with each other. 
If the plaintiff was in collusion with the 
third defendant it could not be said that 
he was not aware of the forgery of 
the promissory note or that he was a 
holder in due course having purchased 
the promissory note for value and 
without knowledge of the forgery, 


14. Having heard learned counsel, T 
found that the third defendant had 
Stated on oath that he had soid the 
promissory note for Rs, 8000/- which 
was paid to him in cash by the plaintiff, 


. A promissory note is a valuable secu- 


rity. If the promissory note was g for- 
gery and the plaintiff had paid Rs, 8000| - 
in cash to the third defendant as admit- 
ted by him on oath, as the price of the 
promissory note, and the plaintiff: was 


“not aware of the forgery of the promis- 


sory note when he purchased it, as 
found by the lower appellate court, it 
could well be said that the plaintiff 
could: recover nothing on the basis of 
the promissory note as its holder in 
due ‘course but may have recovered the 


. amount paid by him to the third defen- 


dantas the price of the promissory- note 
which. turned out- to. be a forgery, by 


w 
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way of a claim for restoration of. the 
benefit - received .on discovery that. the 
contract of sale was void under. S. 65 
of the Contract Act but there was no 
such plea in the case and the lower 
appellate court has even found that the 
plaintiff and the third defendant were 
in collusion, There could be no doubt 
that the plaintiff could recover nothing 
if it was found that he had purchased 
litigation with his eyes open and was 
aware of the forgery of the promissory 
note in order to wreak vengeance 
against defendants Nos, 1 and 2 and of 
course, if it were found that the plaintiff 
had got the promissory note forged in 
favour of the third defendant and then 
he got it endorsed in his favour in 
order to take advantage of the law of 
negotiable instruments giving certain 
advantages to a holder in due course 
over the original drawee, all with a 
view to wreak his vengeance against 
defendants Nos, 1 and 2 there could be 
no doubt that the plaintiff could recover 


_ nothing. 


- 15. Confronted with this PER 
learned counsel for the plaintiff-respon- 
dent and the defendant-appellant both 


joined and urged that the finding of: 


the lower appellate court that the pro- 
missory note was a forgery, was errone- 
ous and being vitiated by errors of law, 
it was not binding even on second ap- 
peal. At this, learned counsel for de- 
fendants Nos, 1 and 2 urged that the 
finding was a finding of fact which had 
been arrived at by the lower appellate 
court on a careful appraisal and analy- 
sis of the evidence on the record and 
was binding on second appeal and fur- 
ther it was not open to the. plaintiff- 
respondent to urge that the finding was 
incorrect inasmuch as he neither ap- 
pealed from the decree of the lower 
appellate court nor had he assailed the 
correctness of the finding or of the 


. decree even by way of a cross-objection, 


16. To get over this triangular con- - 


undrum, I permitted the learned counsel 
for third defendant who is the appel- 
lant in this Court and who could’ un- 
doubtedly question the findings against 


him and particularly the finding that. 
the promissory note was a forgery, in -. 


view of which even an enquiry against 
him had been ordered, to show, if he 
could, that the finding was erroneous 
and vitiated in law, ` , 


' 
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. 17, .I have in the earlier part of this 
judgment reproduced in extenso, tha 
findings arrived at by the lower ap- 
pellate court in its own words, The 
first thing which strikes me in this case 
is that the fact of the previous enmity 
between the plaintiff and defendants 
Nos, `l and 2 is irrelevant in so far as 
the genuineness of the promissory note 
is concerned, It is too much to say that 
the third defendant would forge the 
promissory note and receipt on his own 
and then sell, it for a cash consideration 
of Rs. 8000/- to the plaintiff who was a 
Sworn enemy of defendants Nos, 1 and 
2 unless defendant No, 3 had his own 
axe to grind against defendants Nos, I 
and 2 and the plaintiff for by doing so 
the third defendant would be commit- 
ting a fraud not only on defendants 
Nos, 1 and 2 but also on the plaintiff. 
The approach of the lower appellate 
court was coloured by relying on this 
irrelevant consideration, [It is true that 
the fact that the plaintiff was the sworn 
enemy (of) defendants Nos, 1 and 2 is 
a -circumstance . which could not be 
lightly brushed aside in determining 
whether the plaintiff was a holder in 
due course or not but that was wholly 
irrelevant for finding out whether the 
third defendant had forged the promis- 
sory note on his own and without the 
knowledge of the plaintiff which had 
then been sold for a cash consideration 
of Rs. 8000/- to the plaintiff. The vil- 
lain of the piece was the third defendant 
and not the plaintiff, and accordingly if 
motive was relevant it was the motive 
of the third defendant which mattered. 
Thus the existence of enmity between 
the third defendant and defendants 
Nos, 1 and 2 might have been relevant 
for finding out whether the third de- 
fendant had forged the promissory note 


-in order to harass defendants Nos. 1 and 


2 but that was nobody’s case, and a 
person cannot easily set up and prove 
a story of having advanced money to a 
Sworn enemy by way of loan, but the 
lower appellate court has found that 
the plaintiff, Shanker Lal, the scribe of 
the promissory note “were thick with 
Brijbasi Lal (the third defendant) at 
least in 1966 when they gave evidence 
for him in S, 145 Cr. P, C. proceedings,” 
The proceedings under S. 145 Cr. P, C. 
were against one Surajbhan. The con- 
nection between Surajbhan and defen- 


. dant Nos, 1 and 2 has not been brought 
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out in the judgment of the lower ap- 
pellate court, . At any rate the finding 
refers to the year 1966 and the date on 
which the said evidence was. given is 
15th Oct, 1966, the suit giving rise to 
the present second appeal was filed on 
ist September, 1966. The connection 
between this fact and the execution of 
the promissory note is not at all clear. 
The lower appellate court has also ob- 
served that Radhey Shyam, a witness of 
the promissory note was living in the 
same Ahata as the third defendant. 
That may be So but the fact that the 
witness of the receipt of money paid on 
a promissory note happens to be living 
in the same Ahata would show that the 
witness was easily available and: not 
necessarily that he is a got-up witness 
unless of course one starts judging the 
evidence of a party’s witnesses from the 
wrong angle by ascribing a motive to 
each witness and then discarding his 
evidence on that basis rather than on 
an objective appraisal] of what he states 
on a balance of probabilities in the light 
of the proved facts and circumstances of 
the case and the pleadings of the par- 
ties. Another fact taken note of by 
the jower appellate court was that the 
first defendant had three sons but only 
Narottam was made to sign the pronote 
when no money was paid to Narottam. 
If no money was advanced to Narottam 
and no land was recorded in the name 
of Narottam I do not understand how 
that fact showed that if any money 
had to be realized from Narottam on 
any debt owed by him the inclusion of 
Dauji Ram the first defendant was im- 
portant to reap the fruits of litigation. 


18. What is surprising is that the 
lower appellate court did not discuss 
any more than what has been noticed 
above, the evidence of the plaintiffs 
witnesses Brijbasi Lal P. W. 1 and 
Radhey Shyam P. W. 4 who had direct- 
ly testified to the execution of the pro- 
missory ` note and ‘the advance of the 
Joan and the execution of the receipt 
therefore, instead it started unrolling 
all the possible. criticism that could ‘be 
levelled against the report and the evi- 
dence of the expert P. W, 2. ) 

18. The evidence of a handwriting 
expert is opinion evidence. His opinion 
about the identity of thumb impressions 
was not accepted by the lower appel- 
late court for the reasons given by it. 
and even after undergoing all the ex- 
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ercise and the pains which the lower 
appellate court took in examining the 
expert evidence in some detail, the con- 
clusion arrived at by it was that while 
the signatures of Narottam on the pro- 
missory note and the receipt are those 
of the second defendant, the signatures 
of Dauji Ram, the first defendant were 
forged, The more strange part of the 
reasoning given by the lower appellate 
court is that Narottam’s signalures on 
the written statement and Vakalatnama 
were not admitted to be his and that 
the specimen fingerprints said to be of 
Narottam, which were taken before the 
court, could not be said to be his 
because the names of Dauji Ram and 
Narottam were interchanged on the two 
Sheets on which the specimen finger- 
prints were taken, If Narottam did not 
admit the singnatures purporting to be 
his on the written statement and the 
Vakalatnama the first question which 
should have been wraised by the lower 
appellate court was whether the defence ` 
put on behalf of Narottam was enter- 
tainable at all. The case before the 
lower appellate court was a. civil case 
and not a sessions trial, To me it ap- 
pears inconceivable to accept an argu- 
ment that the signatures of a party on 
his written statement and Vakalatnama 
are not admitted by that party in court 
and, therefore, those signatures cannot 
form a basis for comparison with that 
party’s disputed signatures on some 
document put in evidence. If a party 
does not admit the Signatures on the 
pleading on the basis of which’ that 
party defends the case and does not 
admit the signatures on the Vakalat- 
nama on the basis of which the coun- 
se] of that party appears in court, the 
defence of that party can very well ba 
treated as non est and the learned coun- 
sel purporting to appear for ‘him told- 
to file a proper Vakalatnama, With re- 
gard to the fingerprints on the sheets 
purporting to (be) the specimen finger- 
prints of Narottam, there is qa note made 
under the own hand and signatures of 
his counsel] Mr. K, Prasad that “The 
thumb impressions of Narottam were 
taken before me.” The lower appellate 
court ‘has strangely indeed omitted to 
take that note into consideration and to 
have given his ear to such pleas as 
were advanced by Mr. Kamta Prasad, 
when called by the lower appellate 
court, that the corrections were not made 
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within his knowledge, The lower ap- 
pellate court could not have doubted 


the genuineness or the authenticity of 
the record of the trial court certified by 
the learned Civil] Judge in his own hand 
and dated signatures, to the effect that 
the thumb impressions were taken be- 
fore him. The correction of the names 
of Dauji and Narottam appears to have 
been made in the same handwriting 
in which the note was made immediate- 
ly below the thumb impressions by the 
person who has signed thereunder. A 
bare look on the two sheets would also 
show that the fingerprints on the first 
sheet said to be of Narottam were de- 
finitely of a person younger in age than 
the fingerprints of the person on the 
second sheet, Narottam was the son of 
Dauji Ram: and must have, therefore, 
been younger in age, 


20. A look at the promissory note 
and the receipt shows that the two do- 
cuments bear the signatures of Dauji 
Ram, the first defendant at five places 
and those of Narottam at four places 
besides two thumb impressions is of each 
one of them on one each of the two 
documents, A person out to commit 
forgery would in the ordinary course 
of things avoid having to forge so many 
signatures and would surely avoid 
taking thumb impressions because it is 
-‘\well known that the science of identi- 
fication of fingerprints is much more 
precise than the science of identification 
_fof handwriting A forger would not 
- Tumnecessarily increase the chances of 
discovery of forgery in such a way. 
The lowér appellate court has observed 
that the thumb impression on the pro- 
missory note and the receipt were so 
blurred as not to admit of any compari- 
son, I do not think that to be correct. 
The thumb impressions are not so. blur- 
red, They could surely be deciphered 
by a competent expert, . 
= 21. However, before going on to en- 
‘tes into-the arena of an expert of hand- 
writing and fingérprints_I_would rather 
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nion evidence about the identity of 
fingerprints or handwriting may be so 
categorical and indisputably good that 
a party’s case to the contrary sought to 
be proved by his own. interested testi- 
mony or the testimony of such witnes- 
ses aS could be said to be equally in- 
terested or otherwise unreliable, may 
be disbelieved in the light of the opinion 
of the expert, But if the direct evidence 
of the witnesses is clear and there is 
nothing improper or incredible gabout 
their evidence and the same is believed 
by the trial court which had the oppor- 
tunity of seeing the witnesses and 
watching the demeanour, and there is 
no other evidence on the basis of which 
the direct evidence of «+ those witnesses 
could be discredited as false, the opi- 
nion of the experts cannot outweigh 
such direct evidence, i 


22. I accordingly read the oral evi- 
dence and also read the appraisal of it 
that has been made by the trial court 
in its finding on issue No. 1. The learn- 
ed Civil Judge, Mr. P. C. Saxena, who 
tried the suit and gave judgment for the 
plaintiff against defendants Nos. 1 and 
2 had the added advantage of having 
himself recorded the oral evidence and 
having seen the demeanour of the wit- 
I am of the opinion that there 
is no Such inherent improbability in the 
case against defendants Nos, 1 and 2, 
and there is no proved fact or circum- 
stances or other evidence on the record 
which could justify the lower appel- 
late court’s reversal] of the finding ar- 
rived at by the trial court on issue No, 1 
about the due execution of the promissory 
note and receipt by defendants, Nos, 1 
and 2 in favour of defendant No, 3, 
If the promissory note and the receipt 
had not been genuine, the third defen- 
dant would have been the last person, to 
appear as a, witness for the plaintiff and 
to have sworn on oath not only about 
the advance of the loan and the execu- 
tion of the promissory. note and the re- 
ceipt by defendants Nos, 1 and 2. but also 


deal with the ora] evidencë f6r-if. the about having sold that promissory note 


ora] evidence leads to a positive con- 
clusion one way or the other the opi- 
nions of experts have to yield or have 
to be accepted or rejected in accordance 
with the finding arrived at on an ap- 
praisa] of direct oral evidence, It is 
only wheré there is no direct ‘evidence 
that expert evidence becomes relevant. 
It may be that in a given case the. opi- 


for "Rs, 8000/- to the plaintiff and to 
have admitted the recaipt.of that amount 
from: the plaintiff in cash. At any vate 
the third defendant would have surely 
avoided admitting having received the 
amount of Rs, 8000/- in cash as the con- 
sideration of the transfer of the pro- 
missory note by him to the plaintift. 
The finding of the lower appellate 


_ „another ~ 


332 All. 


court is on the other hand based entire-. 
ly on a wrong approach and irrelevant 
considerations rather than on the direct 
evidence on the record, 


23. Having come to this conclusion I 
do not propose to enter into the arena 
of trying to judge the relative merit of 
the conflicting opinions of the two ex- 
perts, The learned Judge of the lower 
appellate court has observed that the 
signatures of Narottam on the written 
statement with the disputed signatures 
do appear to tally but at the same time 
said that if Dauji Ram’s signatures on 
the promissory note and receipt are 
proved to be.a forgery then no action 
would lie on the promissory note. The 
conclusion is to say the least untenable, 
It was not a case where on. a` genuine 
promissory note and receipt executed 
by Narottam, the thumb impressions and 
signatures of his father Dauji Ram were 
forged at a later stage. There has been 
some criticism about one of the signa- 
tures of Dauji Ram in which the ink 
is blotched. ‘That has been taken to 
be a case of overwriting but there -are 
other signatures on the same promissory 
note. To me the inferences drawn ‘by 
the learned Judge of the lower appel- 
late court .-on this point appear to be 
perverse. I have already observed that 
he has not appraised the ora] evidence 
and the findings recorded by him are 
not based on evidence but on irrel- 
evant facts and circumstances and 
wholly wrong approach to the case. ` 


24. I hold in agreement with the 
trial court that the promissory note and 
the receipt are genuine and the third 
defendant did advance the loan evidenc- 
ed by the promissory note to defendants 
Nos. 1 and 2. This brings me to the 
question ‘whether the plaintiff can yet. 
sue on the promissory note as a holder 
in due course, The third’ defendant ad- 
mitted in his statement on oath the re- 
ceipt of cash consideration for the trans- 
fer, It may be that the motive of ‘the 
plaintiff in buying the promissory note 
and suing upon it was to have the op- 
portunity of wreaking. his -vengeéiice 
against defendants-“Nos, 1 and 2 in yet 
litigation .in the civil Court. 
The amount due on the promissory note 
' was said to be above Rs. 90/- on the 
‘date of its sale but ‘the consideration 
for sale was Rs. 8000/-. As a. seasoned 
money lender, as the third defendant 
has been found: to- be, he might have 
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for Rs, 8000/- 


found: ‘that 
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“wholly without merit for this Court has 
the fullest 


ope- ~- 
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rather than tọ cross 
sword with defendants ‘Nos. £ and. 2 
in courts of law leading to such uncer- 
tain results as were reached in- this 
case itself, Be that as it may motive is 
irrélevant in a civil action. The fact 
that the plaintiff has been a Sworn 
enemy of defedants Nos, 1 and'2 could 
not be a ground for refusing his: claim 
for recovery of the amount due on the 
promissory note, once the court reaches 
the finding that the plaintiff is‘ a holder 


in due course of the same. 


25.. This leads to the sonsideratinn 
Of the question raised by the learned 
counsel for defendants Nos, 1 and 2 
that even so this Court could not, while 
allowing the appeal of the third defen- 
dant and. relieving him from the liabi- 
lity under the decree of the lower ap- 
pellate court, give a decree to the 
plaintiff against defendants Nos. 1 and 2 
In view of these findings it is not neces- 
sary to go into the question whether 
the plaintiff could get a decree against 
the third defendant on the foot. of the 
promissory note on the basis that it 
was forged. I may, however observe 
that S. 58 of the Negotiable Instruments 


Act would not have protected thé plain- - 


tiff as the holder in due course, in a 
case like the present one, if it’ were 
the promissory’ note was 
forged, See Jai Narain v. Mahboob Bux 
and’ ‘Thorappa 
Devenappa v. Umedmalji (AIR 1924 


Bom 205} : NEN 
E E essa however | 








“jurisdiction undér O. 41, 
R, $3, to pass a decree against defen- 
dants Nos, j and 9 who are respon- 
dents, Nos, 2 and 3 in this Court, in fav- 
our of the plaintiff who is respondent 
No, 1, while allowing the appeal of the 
third defendant, who is the appellant 
in this Court. The ruling of. 
reme Court, in |, in -Pannag Lal v.. State of 
1963 SC 1516)-is: ample 
sirae for the same. The ruling shows 
that it waa not necessary for the: plain- 
tiff-respondent to-have 
objection and relief ‘could be granted to 





‘the plaintiff against defendants Nos.: 1 


and 2 who are respondents Nos. 2 and 
3 in this second appeal which has been 
preferred by the third‘defendant, . No 






tiled: a © cross-| . 


yy 


‘grove under: registered agreement 


1982 ` M/s. Ganga Bricks Udhyog’ V. 


In the result the appeal succeeds and is 
allowed with costs, against respondents 
Nos, 2 and 3. The. judgment and decree 
of the. lower appellate court are set 
aside, ‘The decree of the trial court for 
recovery of Rs, 8,520/- with pendente 
lite and future interest at 3 per cent 
per annum on Rs. 7000/- by the plain- 
tiff against defendants Nos, 1 and 2 is 
restored with costs incurred by the plain- 
tiff in the tria] court. The third de- 
fendant who is the appellant im this 
court shal] be entitled to his costs in 
the lower appellate court and in this 
Court against defendants Nos, 1 and 2 
who are respondents Nos. 2 and 3 in 
this Court, The plaintif . respondent 
shall bear his own costs in the lower 
appellate court and in this Court, 


Appeal allowed. 
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K. N. SINGH AND K. M. DAYAL, JJ. 
M/s. Ganga Bricks Udhyog and others, 
Appellants v. Jai’ Bhagwan Swarup and 
another, Respondents. 


F. A. F. O. No. 126 of 1981; Dj- 6-4- 
1982. ; 
(5) Civil P, €. a of 1908), O. 39, Rr. 1, 


2 — Suit for injunction restraining de- 
fendants from working their brick kiln 
— Maintainability — Plot belonging. to 
plaintiff constituting compact grove .com- 
prising fruit bearing trees — Brick . kiln 
started in adjoining plot — Working of 
brick kiln likely not merely tọ cause 
damage but bound to destroy grove — 
Ash and radiant heat would be sufficient 
to kill trees — Held damages under 
S. 38 (3) of Specific Relief Act would 
not be sufficient to compensate for loss 
that would be caused by total destruct- 
tion and therefore suit would be main- 
fainable, ` (Specific Relief Act (47 of 
1963), S. 38 (3)). 1981. All Ly 183, 
Disting. ` (Para 5) 


(B) -Civil P. C. (5 of 1908), O. 1, R. 1, 
O. 39, Rr. 1 and 2 -— Suit for mjunetion 
restraining defendants from working 
their brick kiln im order to prevent de- 
struction of grove in adjoining plot — 


' Case prosecuted by party entering imto 


agreement for purchase of grove — In- 
tending: purchaser put into possession of 
for 
purchase of grove —— Held, said pur-’ 
chaser was - interested in protecting | 


EZ/FZ/Ci71/82/PGS/SNV, 5 * 


grove and can prosecute the ‘suit. 


- installed a brick kiln in plots Nos. 


Jai Bhagwan Swarup All, 333 


(Para 6) 
Cases Referred: Chronological] Paras 
1981 All LJ 183 5 


H. S. Nigam and B. D. Agrawal, 
Appellants; S. P. Srivastava, for 
spondents. 

K. M. DAYAL, J.:— This First Appeal 
from order has been filed by the de- 
fendants against the order dateq- 25th 
Nov., 1981 issuing a temporary injunc- 
tion against them restraining them from 
working their brick kiln til the disposal 
of the suit. 


2. The plaintiffs respondents filed a 
suit for injunction with the allegation 
that plots Nos. 1979/2, area II Biswas, 1980 
area 1 Bigha 2 Biswas and 1982 area 
‘2 Bigha 10 Biswas constituted a grove of 
plaintiff No. 1 and his brothers. The plain- 
tiff No. 2 had entered into a registered 
agreement for purchase of the property 
aforesaid for a consideration of . Rupees 
1,50,000/-. The aforesaid -plots constituted 
a compact grove where there were 55 
trees- of: mangoes, 69 trees of shisham, 
one tree of Jamuiya and one tree of Jamun 
and one tree of Bel. All the trees were 
fully grown up and the mangoes, 
Jamuniya and. Jamun were bearing 
fruits. The defendants-appellants had 
1977, 
1978 and 1979/1..By the working of the 
brick kiln the trees. of the plaintiff’s 
grove would die and due to the smoke 
trees will be damaged by the coa] dust 
and the various harmful gases like Car- 
bonic acid, sulpher compound, Sulpher 


for 
Re- 


“Dioxide etc. The suit was filed for a per- 


manent injunction restraining the de- 
fendants from working the brick kiln. 


3. A written statement was filed re- 
tuting the case of the plaintiffs and fur- 
ther alleging that the defendants’ brick 
kiln was not going to affect the plaintiffs’ 
groves. It was further alleged that the 
defendants’ had obtained a licence for 
working the brick kiln in Oct, 1981 and 
started constructing the kiln. The plain- 
tiffs kn ly kept quiet and when the 
brick kiln was.to be fired the suit was 
filed against the ` defendants. The suit 
itself has been filed on 12-11-1981. A 
commission was issued, whose report “is 
on page 21 of the respondents’ paper 
book. It is aécompanied by a map on 
page 24. The court below has considered 
the various objections and after consider- 
ing the prima - facie case held that the 


trees Of the plaintiffs were Habla to be | 
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damaged by working of the brick kiln 
and issued the injunction. It may be 
mentioned that according to the map 
prepared by the Commissioner, which is 
not disputed before us, the brick kiln is 
adjacent to the grove. The trees of the 
grove are 54, 55 and even 60 feet high 
and the circumference of the trunks is 
up to 7 9”: 


4, The learned counse] for the appel-- 


lants has raised two points before us. 
The first argument of the learned coun- 
se] was that it wes a case where damages 
could have been awarded and therefore 
the suit was not maintainable in view of 
sub-sec. (3) of S. 38 of the Specific Re- 
lief Act, 


5. The argument of the learned coun- 
se] for the appellants was thal if the 
crops or the trees of the plaintiffs are 
damaged, they can be compensated in 
terms of money. The learned counsel 
reliéd upen a case reported in 198) All 
LJ 183, Hans Raj v. Ind Addl. District 
Judge, Gorakhpur. In that case the suit 
foy ifjunction was filed against ins 
brick kiln owner. The plaintiff owned a 
mafigo fgfove. It was found that the 
brick kiln was on the north of the plain- 
tiffs grove at a distance of 790? It alsa 
came in evidence that the plaintif was 
realising yearly damages from the other 
owners of brick kilns in the locality. 
Undéy these circumstances {t was held 
that as the plaintif wag realising the 
damages frorn other ownérs, there was 
no reasén why hè could not realise dam- 
a#és in the instant case as well The 
brick kiln was not very close to the 
grove. Expért evidence was produted tö 
prove the extént and type of damage by 
the workinp of the briek Kiln. As siitch 
this court held that damagég could be 
awarded to compensate the plaintiff for 
hig léss and hé was nol, entitled to an 
linjunction. Thé facts of thé present ¢Chs6 
are, however, quite different. From the 
Map prepared by the Commissioney it is 
apparent that the brick kiln was in the 
adjoining plot. The tres are at a dis- 
tance of about twenty yards frm the 
brick kiln itsélf., Undér the circumstancés 
the wotkihg of the brick kiln’ was not 
merely to cause some damage to the 
plaintiffs’ grove but it was bound to 


destroy it altogether, From the working , 


of the brick kiln even the ash afid thé 
radiant heat would be sufficient to kill 
the trees. The fumeg and othér emissions 


from the brick Kila wéfée further injuri 


M/s. Ganga Bricks Udhyog v. Jal Bhagwan Swarup 
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ous. Damages could not be awarded for 
the loss that would be occasioned by 
tota] destruction of the grove of the 
plaintiffs. 


6. The second argument of the learn- 
ed counsel was that the grove was owned 
by four other brothers of Jai Bhagwan, 
plaintif No. 1. These brothers are Sita 
Ram, Purshottam Swarup, Prem Sagar 
and Shiy Charan Prasad. It is argued 
that Nand Shyam, the plaintiff No. 2 
had entered into a registered agreement 
for purchasing the plot from three of the 
brotherg and_he had agreed to purchase 
the entire plot from Jai Bhagwan and 
his brothers for Rs. 1,50,000/-. It was 
argued that Nand Shyam has beén pro- 
secuting the case though he had no inter- 
est in the property in dispute. In the 
instant case Jai Bhagwan, who according 
to the appellants themselves is one of the 
owners of the grove ig the plaintiff. 
Plaintiff No. -2, Nand Shyam, has entered 
into a registered agreement for purchase 
of the grove and has been put into pos- 
session under that agreement. Under the 
circumstances he was very much inter- 
ested in--protecting the grove and the 
trees planteq therein. — . 


7 The counsel] for the appellants - 
then vehemently argued that thé plaine 
tiffs’ interest is secured by the injunc= 
tion but the loss that is occurring to the 
defendants by stoppage of thelr brick 
kiln has also to be secured. Tq case the 
suit is withdrawn or wllilmately dismiss- 
ed and {4 injunction continues, during the 
pendency of the suit, the defendants 
would be put to great loss. "hie court 
shotild pass orders to protect their inter= 
eSt also. The argument apptate to bē 
correct. Under these circumstances tha 
plaintiffs should also give security for 
compensating the less af the defendants, 
in the event of failure of thelr sult. 


8. fn the result, the appeal is partly 
allowed. The judgment ang order of the 
court below granting injunction against 
the appellants is modified to the extent 
that the plaintiffs respondents — shall 
within two months give a security for a 
Sum of Rs, 25,000/- to the satisfaction of 
the tria] court for éempensating the loss 
to the defendants in case the suit fails. 


Appeal partly allowed, 


1982 


AIR 1982 ALLAHABAD 335 
K P. SINGH, J. 

Bai Rangi,, Petitioner v. The Deputy 
Director of Consolidation, Azamgarh and 
others, Respondents. n 

Civil Misc. Writ No. 1746 of 1976, D/- 
18-2-1982. 3 

Evidence Act (1 of 1872), S. 112 — 
Legitimacy of child — Amongst Hindus 
of Eastern U. P. married couple do 
not have access to each ofher before 
Bidai oy Gauna — Child born before 
Gauna cannot be presumed to be legiti- 
mate unless parties are shown to have 
had access before marriage or Gauna. 


If a child is born during the continu- 
ance of a valid marriage, there is a con- 
clusive presumption that the child is the 
legitimate issue of the couple but if it is 
shown that the couple had no access to 
each other . at a time when 
the child could be begotten 
the legitimacy of the child can- 
not be presumed. :Amongst the Hindus 
in eastern U. P. when no Bidaj takes 
place at the time of marriage and the 
girl] remains with the parents for Gauna 
ceremony, the parties to the marriage 
have no access to each other as contem- 
plated by the word “access” in 5. 112 
‘unless there is evidence to the contrary. 
Therefore, a child born before Gauna 
cannot be presumed to be the legitimate 
child of the man to whom the child’s 
mother was married unless it is shown 
that the parties to the marriage had ac- 
cess to each other before marriage or 
Gauna. ATR 1927 Mad 361, AIR 1930 Mad 
194; ATR 1037 Lah 286, AIR 1954 SC 176 
and AIR 1971 SC 2352; Rel. on: AIR 1942 


Oudh 143, Dist. (Paras 5, 7, 8) 
Caseg Referred: Chronological Paras 
AIR 1971 SC 2352 2 
AIR 1954 SC 176 2 
AIR 1942 Oudh 143 2, 8 
AIR 1937 Lah 266 | 2 
AIR 1930 Mad 194:31 Cri LJ 1089 2 


AIR 1927 Mad 381:28 Cri LJ 251 2 
U. K. Misra, for Petitioner; Padam 


Nath Singh and Standing Counsel, for 
Respondents. 
ORDER :— In this writ petition the 


petitioner Baj Rangi had claimed co- 
tenancy right with hig alleged brother 
Ram Narain on the allegations that both 
were sons of Daulat in the pedigree 
given in the judgment of the Settlement 


Officer (Consolidation). The consolidation 


EZ/EZ/B932/827GNB/SNV 


Baj Rangi v. Dy. Director of 
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authorities have negatived the claim of 
the petitioner on the ground that hr: has 
failed to establish that he was the legiti- 
mate son of. Daulat. Aggrieved by the 
judgments of the consolidation authori- 
ties the petitioner has approached this 
Court under Art. 226 of the Constitution 
and has challenged the judgments of the 
consolidation authorities. 


2. The learned counse] for the peti 
tioner has contended before me that if 
has been established beyond shadow of 
doubt that the petitioner was born dur- 
ing the valid wedlock between his mother 
and Daulat, hence it was conclusively 
proved that the petitioner was son of 
Daulat. In this connection the learned 
counsel for the petitioner has drawn 
my atténtion to the provisions of S. 112 
of the Evidence. Act and has placed re- 
liance upon a large number of rulings 
reported in AIR 1927 Mad 361 Narayana 
Nair v. Bhargavi Amma, AIR 1930 Mad 
194, M. Kanniappan v. Kullammal AIR 
1937 Lah 266 Hidayat Ullah v. Moham- 
mad Ali AIR 1954 Sc 176, Venka- 
teswarlu v. Venkatanarayana, AIR 
1971 SC 2352 Perumal v. Ponnu 
swami and AIR 1942 Oudh 143 Mt. ` 
Massorma Begum v. Mohammad Raza, 


3. The learned counsel for the con- 
testing opposite party has submitted in 
reply that alj the consolidation authori- 
ties have recorded categorical findings 
of fact that the petitioner has failed to 
prove that he was legitimate son of 
Daulat, hence his claim about, co-tenancy 
with contesting opposite party No. 4 in 
the present writ petition has rightly been 
negatived. Jt has been stressed by the 
learned counse] for the contesting op- 
posite party that in the circumstances of 
the present case it has been established 


‘that the petitioner’s father Daulat had no 


access with the petitioner’s mother when: 
the petitioner was conceived, hence the 
findings recorded by the consolidation 
authorities cannot be characterised as 
perverse or without any basis in evi- 
dence. Thus it ig not a fit case where 
interference should be made with the 
impugned judgments in the exercise of 
powers under Art. 226 of the Constitution 
by this Court. 


4. J have considered the contentions 
raised on behalf of the parties. S. 112 of 
the Evidence Act reads as below — 


“The fact that any person was born 
during the continuance of a valid mar- 
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riage between hig mother ‘and any man, 
or within two hundred and eighty days 
after its dissolution, the mother remain- 
ing unmarried, shal] be conclusive proof 


that he is the legitimate son of that man, ` 


unless it can be shown that the parties 
to the marriage had no access to each 
other at any time when he could have 
been begotten. 

5. In the present case there is ne 
doubt that the petitioner was born dur- 
ing the continuance of a valid marriage 
between his mother and Daulat, but the 
bone of contention is that when the 
petitioner was born Daulat had no ac- 
cess to the petitioner’s mother. From the 
facta involved in: the present case it is 
evident that the petitioner’s mother did 
not come with Daulat at the time of 
marriage and she was detained by her 
parents for Gauna ceremony. Before 
Gaung ceremony the petitioner was born, 
hence the relationship between Daulat 
and petitioner’s mother was broken and 
Daulat had to marry second time. In 
eastern U. P. it is wel] known that when 
a girl remaing for the purposes of Gauna 
ceremony and no Bidai had taken place 
at the time of marriage, she had no ac- 
cess with her husband during the marri- 
age as contemplated by the 
word “access” in the. above mentioned 
section and‘ because of the birth of the 
titioner the relatlonship between the 
mother and Daulat was 












by the Consolidation Officer as well as the 
revisionaj court. I think that there 
is implied finding that there was no ac- 
cess between the petitioner's mother and 
Daulat. In this view of the matter it is 
clear that the petitioner cannot be held 
as legitimate son of Daulat., — 


6. The contention of the learned 
counse] for the petitioner that due to 
conclusive proof umder S., 112 of the 
Evidence Act it should have been held 
that the petitioner was legitimate son of 
Daulat in the present case, I am not 
agreeable to accept the contention in 
view of the circumstance that the peti- 
tioner’s mother had remained for the 
purposes of Gauna ceremony and she 
gave birth to the petitioner before Gauna 
ceremony, hence it has been shown that 
the parties to the marriage had no ac- 
cess to each other at the time when the 
petitioner could have been begotten. On 
the materials on record I am not prepar- 
ed to hold that the consolidation authori- 


. Baj Rangi v. Dy: Director ‘of Consolidation; Azamgarh 


mA LR. 
ties have at least patently erred ih ‘giving 
judgments against the petitioner. 


T. I have no quibble to the - rulings 
cited by the learned counse] for the peti~ 
tioner and it ig well established -that if a 
child ig born during the continuance of a 
valid marriage, there is a conclusive 
presumption that the child is legitimate 
issue of the married couple, but if it is 
shown that the couple had no access to 
each other at a time when the child could 
be begotten, the legitimacy of the child 
cannot be presumed. In the present case 
I have a feeling that the petitioner’s 
parents had no access with each other 
when. the petitioner could be begotten. 


8 The learned counsel] for the peti- 
tioner has emphasised the ruling report- 
ed in ATR 1942 Oudh 143 Mt. Masooma 
Begum v. Mohammad Raza. The afore- 
sald ig distinguishable and 
inapplicable to the facts- and 
circumstances involved .in the pre- 
sent case. In the present case the par- 
ties are Hindus and it hag been indicated 
by evidence on record that the gir) bad 
been detained by her parents for the 
purposes of Gauna ceremony and there 
ig nothing to indicate that the petitioner’s 
parents had access with each other be- 
fore their marriage in any manner. In 
this view of the matter the petitioner’s 
counsel cannot derive any benefit out of 
the ruling reported in AIR 1942 Oudh 
143 Mst. Masooma Begum v. Moham- 
mad Raza. Though in the aforesaid rul- 
ing it hag been emphasised that Rukhsati 
ceremony is legally no part of _Moham-~ 
medan marriage. but amongst Hindus in 
eastern U. P. before Bidai or Gauna 
the parties do not have any access to 
each other umless there is evidence to 
the contrary. In ‘the present case there is 
no such evidence that the petitioners 
parents had access between them before 
their marriage, hence J am not prepared 
to hold that the findings of fact recorded 
by the consolidation authorities are either 
perverse or suffer from any patent error 
of law. 

9. It is well known that “non-excess 
could be established not merely by posi- 
tive or direct evidence; it can be proved: 
undoubtedly like any other physica] fact 
by evidence either direct or circum- 
stantial which is relevant to the issue 
under the provisions of the Evidence Act, 
and in the present case by the fact that. 
the petitioners mother wag detained: 
by her parents for the purposes of Gauna 
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ceremony and hence she had no access 
with her married husband named Daulat 
before- the petitioner wag born. 


‘10. In my opinion the impugned judg- 
ments of the consolidation authorities do 
not suffer from any error of law or 
perversity much lesg an error apparen 
on the face of the record. a 
' 11. In the result the writ petition 
fails and is dismissed. Partieg are direct- 
ed to bear their own costs. 

Petition dismissed, 
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K. P. SINGH, J.. 

Abdul Sattar and others, Petitioners v, 
Board of Revenue, U. P., Allahabad and 
others, Respondents. 

Civil Misc. Writ Pein No, 10508 of 
1980, D/- 21-12-1981. 


- (A) U. P. Consolidation of Holdings 
Act (5 of 1954), S. 5 (i) (c) (il) — Sale 
deed executed by tenure-holder in re- 
spect of his entire share without obtain- 
ing permission of authority concerned — 
Not invalid — Later amendment requir- 
ing permission wil] not apply retrospec- 
tively. AIR 1974 All 106 (FB) and AIR 
1971 Al] 87 (FB), Foll (Para 14) 
_ (B) U. P. Consolidation of Holdings Act 
(5 of 1954), Ss. 12, 49 — Suit for declara- 
tion of plaintiffs share and separate pos- 
session — Original owner of property in 
question executing sale deed in defen- 
dants favour when amended provisions 
of S. 12 were in force — Whether provi- 
sions of unamended Act prior to 1858 
were attracted? (U. P. Land Laws 
Amendment Act (12 of 1965), S. 51). 


In the present case, a suit was filed for 
declaration of plaintiff’, share and 
separate possession over the partitioned 
property. The, original! owner of the pro- 
perty in question had executed a sale 
deed in favour of the plaintiff in 1961 
when the amended provisiong of S. 12 
had come into force and the cause of ac- 
tion due to the sale deed had arisen 
after enforcement of the Act 38 of 1958, 
The proceedings giving rise to the revi- 
sion decided by the Deputy Director of 
Consolidation and his decision regarding 
invalidity of the sale deed were under 
8. 5 of the old Act L e. unamended Act 
prior to the year 1958. 


1982 AlL/22 IX G6 


> 4+. Abdur Sattar y, Board of Revenue 


_ ‘to the plaintiff opposite party 
.the disputed land belonged to Smt. 
_ Manni, widow of. Abdul Kareem and 
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Held that the provisiong of the Act 
prior to the year 1958 would govern the 
facts and circumstances of the present 
case and the proceedings giving rise to 
the order by the Deputy Director of 
Consolidation would be in the nature of 
mutation proceedings His decision, 


therefore, cannot be treated as final be- 


tween parties. (Parag 24, 25) 
l The’ defendant should have sought .re- 
lief ws. 12 and as cause of action had 
arisen in 1961 much after 24 months of 
enforcement of the Act 38 of 1958, provi- 
sions of S. 49 (li) cannot be invoked. But 
in view of the substituted provisions of 
S. 49, L e. S. 51 of the U. P. Land: Laws 
Amendment Act, 1965, the unamended 
Act would govern the present case. 1970 
Rey Dec 466 (All), 1973 All LJ 352 and 
AIR 1974 SC 1657, Rel. on. 

(Paras 24, 25) 
Cases Referred: Chronologica] Paras 
AIR 1981 SC 77: 1980 All LJ 902 17, 18 
1981 All LJ 830:1981 All WC 508 17 


1977 Rey Dec 269 (BR) 17 
1975 Rey Dec 228 (BR) 17 
1975 Rey Dec 233 (BR) -17 


AIR 1974 SC 1657 . 17, 18, 25 
i: All 106:1974 All LJ 6501 


) 14 
1974 All WR (HC) 209 


17, 22 

1873 All LJ 352 17, 18 25 
AIR 1971 All 87:1970 AU LJ 1226 
(FB) . 14 
1970 Rey Dec 466 (All) 22, 23, 24 
1966 All LJ 563 | 18 
1963 Rey Dec 62 18 


1961 AN LJ . 698: 19681 All WR (HC) 
626 | 18 


ORDER :-— This is a defendants’ writ 
petition under Art. 226 of the Constitu- 
tion and arises out of suit filed by op- 
posite party No. 5 Shabbir for declara- 
tion of his share and separate possession 
over the partitioned property. 

_2 The opposite party No. 5 Shabbir 
had claimed share along with Kalua to 
the extent of 1/2 in the disputed property 
and had alleged that the petitioners ~ 
Nos. 1, 2 and 6 and Ghaffoor, opposite 
party No. 6, in the present writ petition, 
haq the remaining 1/2 share. I 
Shabbir, 


Smt. Nanhi, widow of Abdul Razzaq and 
‘both of them had equal share in the dis- 
puted land. It was admitted by the plain- 
tiff that Smt. Nanhi had executed a sale 
deed regarding her 1/2 share in favour 
of Abdul’ Aziz, Abdu] Majeed Abdul 
Ghaffoor and Abdu] Sattar, hence the 


aforesaid transferees were entitled to 1/2. 


-share. According to the plaintiff. opposite 


party Shabbir, he along with his bro-' 


thers: Kalua and Ghaffoor, was entitled 
to 1/2 share of Smt. Manni and Abdul 
Sattar, petitioner No. 1. Aziz petitioner 
No: 6 and Smt. Hafizee, whose descen- 
dant, are some of the petitioners in this 
writ petition, were entitled to. the Te 
maining 1/2 share. o 


3. The claim of the plaintiff was de- 
nied by Abdul Ghaffoor, Smt. Hafizee 
and Aziz through Annexure 5 attached 
with the writ petition. Their main de- 
fence was that that the claim of afore- 
said Abdul Ghaffoor, Smt. Hafizee, Aziz 
' and the petitioner Abdul Sattar was re- 
cognized by the consolidation authorities, 
hence the claim of the plaintiff was 
barred by the provisions of S. 27 read 
with S. 49 of the U. P. Consolidation of 
Holdings Act. It was asserted on behalf 
of the defendants that they had been in 
possession over the disputed land and 
that the plaintiffs suit was barred by 
S. 34 (5) of “Act No. II of 1901 and vari- 
ous other pleas were taken. 


4. The trial Court through its judg- 
ment dated 21-9-1973 decreed the plain-- 
tif?’s suit. It appears that the tria] court 


found that the plaintiff Shabbir, Abdul 
Ghaffoor, defendant No. 1 and Kalua 
defendant No. 16 (opposite parties Nos. 5 
to 7 in the present writ petition) were 
alone entitled to the disputed land. The 
sale deed executed on behalf of Smt. 
Nanhi in favour of petitioners Shabbir 
and Aziz, opposite party Ghaffoor: and 
Smt, Hafizee was invalid as it was ex- 
ecuted without valid permission from 
the Settlement Officer of Consolidation, 
hence no title accrued to the vendees, 
. and the plaintif along with Ghaffoor 
and Kalua being co-sharers, became en- 
titled to the disputed property. 


5. Aggrieved by the judgment of the 
trial court the defendants preferred an 
appeal which wag allowed by the lower 
appellate court through its judgment 
dateg 5-2-1974 (Annexure IX). The de- 
fendants’ claim based on the sale deeds 
was accepted by the lower appellate 
court ang the determination of shares by, 


_ Abdul Sattar v. Board of Revenue 
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the trial court wag accordingly modified 
and thus the appea] was partly allowed, 


6. Aggrieveg by the judgment of the 
Iower appellate court the plaintiffs op- 
posite parties in the present writ petition | 
preferred a second appeal which has 
been allowed by the second , Appellate 
Court through its judgment dated 8-10- 
1980. The second appellate court has re- 
stored the judgment of the trial court. 
Aggrieved by the judgment of the second 
appellate’ court, the defendants-petition- 
ers have approached this Court under 
Art. 226 of the Constitution. 


7. The learned counsel for the peti- 
ttoners has contended before me that the 
second appellate court has patently 
erred in holding the sale deed in favour 
of the defendants-petitioners as invalid. 
He has also emphasized that the second 
appellate court has patently erred in 
holding that the order passed by the De- 
puty Director of Consolidation -on 9-10- 
1963 was: fina] and negativing the claim 


of the defendants-petitioner, regarding 
Sale deed in their favour. He 
has’ also’ emphasized that the 


plaintiffs opposite party in the - present 
writ petition had admitted share of the- 
defendants-petitioners in the plaint, — 
hence the plaintiffs opposite parties. were 
bound by the admission and the - second 
appellate court has patently erred in giv- 
ing a larger share to the plaintiffs than 
claimed in the plaint itself, 


8. - Lastly it has also been contended 
that the disputed land wag situate within 
the Municipal area, hence no consolida~ 
tion operation could take place in re- 
spect of the disputed land, thus the 
second appellate court has patently erred 
in placing reliance upon ‘the decision of 
the Deputy Director of Consolidation. 


9: The learned counsel for the con- 
testing opposite parties has tried to re- 


- fute the contentions raiseq on behalf of 


the petitioners. According to him the dis 
puted land was outside the municipal 
limit at the relevant time ang the dis- . 
puted land was subject matter of con- - 
solidation operation, hence the appellate 
court was right in placing reliance upon 
the decision of the Deputy Director of 
Consolidation. According to the learned 
counsel for the contesting opposite’ par- 
ties, the decision of the Deputy Director 
‘of Consolidation about invalidity of the 
sale deed in favour of the defendants- 


_ petitioners is final and in view of the 


provisions of S, 12 read with S, 49 of the 


va 
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U. P. Consolidation of Holdings Act the 
claim of the. defendants-petitioners based 
on sale-deed stood barred and the second 
appellate court has rightly not recogniz- 
ed the claim of the defendants-petitioners 
based on the sale deeds. It has also been 
emphasized that the sale deed in favour 
of the defendants~petitioners was execut- 
ed without obtaining requisite permis- 
sion, hence it was invalid in law and it 
has been rightly held so. The learned 
counsel for the contesting opposite par- 
ties also stressed that the admission on 
question of law regarding share cannot 
bind the maker thereof and in this view 
of the matter the second appellate court 
has rightly granted share to the plain- 
tiffs opposite parties. There..is no patent 
error of law in the impugned judgment, 
hence the impugned judgment should 
not be quashed. 


10. I have considered the contentions 
raised on behalf of the parties. y 


. 11. As regards the contention of the 
learned counsel for the petitioners that 


the disputed land could not be under the 


operation of the U. P. Consolidation of 
Holdings Act, J think that the plea raised 
on behalf of the petitioners is without 
any merit. No sufficient materia] has 
been placed before me to justify the 
contention that the disputed-land was 
within the municipa] area when the con- 
solidation operation started in respect of 
the. disputed land. Added to this, the 
vendeeg (L e. some of the petitioners) 
had applied for mutation before the 
Settlement Officer of Consolidation and 
their names were ordered to be mutated 
` through the order dated 28-8-1961, hence 
I am not inclined to entertain such a 
‘plea in writ jurisdiction and the im- 
pugnment cannot be attacked on the 
ground that the -second appellate court 
placed reliance upon the decision of the 
Deputy Director of Consolidation in 
negativing the claim of the defendants- 
petitionerg as he had no jurisdiction to 
deal with the disputed land. 


12. As regards the petitioners: conten- 
tion that the plaintiffs opposite parties 
are bound by the admission contained in 
the pleadings, # is sufficient to indicate 


that if in law the plaintiff is entitled 


to the larger share he can demonstrate 
before the Court and indicate that the 
admission-on behalf of the plaintiff was 


' erroneous, hence the plaintiff should be | 


granted larger share than claimed in 
the plaint. . If the findings recorded by 


` Abdul Sattar v. Board of Revenue - 


-good in law, the 
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the second appellate court are otherwise 
defendants-petitioners 
cannot. assai] the impugned judgment on 
the ground that ' the . plaintiff opposite 
party has got larger share than the share 


. claimed in the plaint. 


13, The main controversies between 
the parties centre round the question 
whether the sale deed in favour of the 


_ defendants-petitioners was valid in the 


circumstances of the present case and 
whether the finding recorded by the De- 
puty Director of Consolidation in his 
order dated 9-10-1963 is final betweer: 
the parties and whether that finding can 
be examined. by the revenue courts in 
view of the provisions of Section 12 read 
with Section 49 of the U. P. Consolida- 
tion of Holdings Act. 


14. The learned counse} for the con- 
testing opposite party has submitted be- 
fore me that the sale deed was executed 
in favour of the defendants-petitioners 
without obtaining requisite permission, 
hence it’ was invalid and the defendants 
petitioners cannot claim any title on the 
basis of the aforesaid sale dead. 
It has not been disputed before 
me that a sale deed on behalf of the 
vendor of the defendants was executed 
in respect of the entire share of the 
vendor. The learned counse] for the 
opposite party submitted that according 
to the decided cases of this Court as 
wel] as of the Board of Revenue, no 
sale deed could be executed by g tenure 
holder on the date when the sale deed 
was executed and now after the amend- 
ments of the provisions of the U. P. 
Consolidation of Holdings Act no sale 
deed can be executed by a tenure-holder 
without obtaining permission of the auth- 
ority concerned even in respect of entire 
share, hence it should be held that the 
Sale deeq executed in favour of the) 
defendants-petitioners ‘ was bad in law, 
and was rightly rejected by the se- 
cond appellate court. JI have great diff- 
culty to accept such a contention of the 
learned counsel] for the contesting op- 
posite party. According to a Full Bench 
ruling reported in AIR 1974 Ali 106, Smt. 
Ram Rati v. Gram Samaj, Jehwa it has 
been made clear that g co-tenure-holder 
can transfer his entire share without ob- 
taining permission from the authority 
concerned under Section 5 (i) (o) sub- 
clause (ii) of the U. P. Consolidation of 
Holdings Act. The later amendment in 
the provisions of the U. P, Consolidation 
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f Holdings Act requiring permission 
en regarding sale of entire share will 
ot apply retrospectively, hence in my 
pinion the second appellate court has 
tently erred in holding that the sale 
deed in favour of the defendants-peti-~ 
tioners wag bad in law as it was ex- 










contentions of the learned counse] 
the contesting opposite party in this re- 

gard are not at all acceptable to me: In 
‘my opinion he was wrong to contend 


ent of the provisions of the Act, hence 
construed that at the rel- 


uted in favour of the defendants-peti- 
tioners, it was necessary to obtain prior 
permission for executing the sale deed. 

ccording to the Full Bench decisions 
of this Court reported in AIR 1971 All 
87, Smt. Asharfunisa Begum v. Director 
of Consolidation, Camp at Hardoi and. 
AIR 1974 All 106, Smt. Ram Rati v. 
Gram Samaj Jehwa, it is crystal clear 
that the ban under S. 5 (i) (c) (ii) of the 
U. P. Consolidation of Holdings Act did 
not apply to sale of entire share of a 
tenure-holder. 


15. The second appellate court has 
expressed itself in the following words 
while dealing with the question of the 
validity of the sale deed in favour of the 
defendants vide paragraph 8 of its 
judgment: 


case the transfer 
in question was not by al] co-tenants of 
their whole holding but was by a co- 
tenant of her whole share which was of 
a part of the holding, therefore, it was 
hit by 3.5 (i) (ce) (ii) ofthe U.P.C. A Act 
and was void, as this transfer was made 
without permission of S. O. C. when 
consolidation operation was not over. 
Therefore, the lower appellate court 
acted illegally in holding that the void 
transfer to be valid due to the admission 
in the plaint by the plaintiff which was 
illegal as there ig no estoppel] against 
statute, therefore, that finding is liable 
-to be set aside.” 


16. To my mind, the second appellate 
court -has misread‘ and misappreciated 
the ratio decidendi ‘of the two Full 
Bench decisions mentioned above, hence 
' ft hag patently erred in holding the sale 
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deed in favour of the defendants-petis 
tioners ‘as invalid. l 


Now, the important controversy raised 


‘between the parties in the present case. 


is that. according to the learned counsel 
for the contesting 


opposite party the 
decision given by 


the Deputy Director 


‘of Consolidation in his judgment dated 


9-10-1983 regarding invalidity of the 


. 8ale deed in favour of the defendants- 


petitioners would stand as final and the 
revenue courts could not ignore that 
decision. According to the learned coun- 
se] for the petitionerg the decision given 
by the Deputy Director of Consolidation 
was in a proceeding arising out of cor- 
rection of papers case hence the finding 
would not be treated as final between 
the parties ard the second appellate - 
court has patently erred in holding so 
and it has arrived at patently erroneous 
conclusions in negativing the claim of 
the defendants-petitioners. 


17. The learned counsel for the oppo= 
site party placed reliance upon the rulings 


‘reported in 1973 All LJ 352 Smt. Bhuri v, 


Sundar, 1974 All WR (HC) 209 Prahalad v, 
Bhavichand, AIR 1974 SC 1657, Suba 
ssh v. Mahendra Singh, 1975 Rey Dec 

228 (BR), Magan Singh v. Hakim Nisar 


‘Ahmad, 1975 Rey Dec 233 (BR), Mohan 


Lal v. Ram Bux, 1977 Rey Dec 269 (BR) 
Smt. Shyam Kali v. Bachchoo Lal, 1980 
All LJ 902: (AIR 1981 SC 77) Karbalai 
Begum v. Mohd. Sayeed and 1981 AH 
WC 508: (1981 All LJ 830) Sukhadeo v, 
Phool Chand in support of his contention | 
that the finding contained in the order 
of the. Deputy Director of Consolidation 
dated 9-10-1963 regarding invalidity of - 
the sale deed in favour of the defendants- 
petitioners would be fina] and in view of 
the provisions of Ss. 12 and 49 of the 
U. P. Consolidation of Holdings Act, the 
same could not be examined by me reyes 
nue courts. 


18. The learned counse] for the peti- 
tioners has placed reliance upon the rul- 
ing reported in 1961 All LJ 698 Kumbha 
Karan v. S. C. Lal Saxena, 1963 Rey Dec 
62 Smt. Amijadi v. Deputy Director of 
Consolidation, Lucknow, 1966 All LJ 563 
Smt. Natho v. Board of Revenue, U. P. 
Allahabad, 1973 All LJ 352 Smt. Bhurl. 
yv. Sundar, AIR 1974 SC 1657 (para- 
graphs 5 to 9) Suba Singh v. Mahendra 
Singh and 1980 All LJ 902: (AIR 1981 
SC 77) Karbalai Begum v. Mohd. Sayeed. 


19. I1 have gone through the rulings 
cited above by the counsel for the parties 


‘me 
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but I do not find any of them dealing 
with the similar situation as is under my 


consideration in the present case. The 


salient feature of the present case is that 
the sale deed executed in favour of the 
defendants-petitioners is of the year 1961 
when the amended provisions of 1958 
had come into force. According to the 
aforesaid Act S. 12 of the U. P. Con- 
solidation of Holdings Act was amended 
and the amended Act reads as below:— 


(1) All matters relating to changes 
ang transferg affecting any of the rights 
or interests recorded in the revised re- 
cords published under S. 11-B for which 
a ‘cause of action wag non-existent when 
proceedings under Sections 7 to 10 were 
started or were in progress, may be rais- 
ed before the Assistant Consolidation 
Officer as and when they arise, but not 
later than the date of notification, under 
S. 52, or under sub-section (1) of S. 6”. 


20. Section 49 of the U. P. Consolida- 
tion of Holdings Act as amended by 
U. P. Act No. XXXVIII of 1958 reads as 
below :— 

“Notwithstanding the amendment of 
the principal Act by this Act all proceed- 
ings commenced prior to, and pending 
on the date on which this Act comes into 
force — 


(i) relating to the correction of re- 
cords under S. 7 of the principal Act 
shall be completed ip accordance with 
the provisions contained therein, and 
shal] be deemed .to be proceedings taken 


_under Ss. 7 and 8 of the principal Act as 


amended by this Act. All future proceed- 
ings thereafter shal] be conducted and 
concluded in accordance with the provi~ 
sions of the principal] Act ag amended 
by this Act. ` 


(ii) under S. 8 and the subsequent 
sections of the principal .Act shall, sub- 
ject to the provisions of S. 50 of this 
Act, be conducted and concluded in ac- 
cordance with the provisions of the 
principa] Act, as if thig ‘Act has 
not come into force:” 


Section 50 of Act XXXVII of 1958 pro- 
vides as below :— 


(i) The State Government may, for 
the purpose of removing any difficulties, 
in relation to the transition from the 
provisions of the principal Act, as it 
existed prior to its amendment by this 
Act, to the provisions of the principal 
Act, as amended by -this Act, by order 
published in the official Gazette — 


reame 
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(a). direct that. the principa] Act, is 
amended by this Act, shall during such 
period, ag may be specified in the order 
take effect subject to such adaptations 
whether by way of modifications, addi- 
tion or omission ag it may deem fit to be 
necessary or expedient or 


(b) make such other temporary pro- 
visions for the purpose of removing any 
such difficulty as it may deem fit to 
be necessary or expedient: 

Provided no such order shall be made 
after 24 months from the date of the 
commencement of this Act.” 


21. The provisions of Act XXXVI 
of 1958 came into force on 27-11-1958. 
Relying upon the provisions of S. 49 (ii) 
of the U. P. Act XXXVII of 1958, it 
has contended before me that the 
unamended Act would govern the facts 
and circumstances of the present case, 
hence the decision dated 9-10-1963 given 
by the Deputy Director of Consolidation 
would be treated ag a decision in a case 
for correction: of papers, under S. 5 of 
the U. P. Consolidation of Holdings Act 
prior to the amendment of 1958, hence 
according: to the learned counse] for the 
petitioners ‘the findings recorded by the 
Deputy Director of Consolidation in his 
order dated 9-10-1963 cannot be treated 
as fina] regarding the title of the defen- 
dants-petitioners whereas according to 
the learned counsel for the opposite 
party when the cause of action arose due 
to the sale deed ip favour of the defen- 
dants-petitioners, the provisiong of the 
amended S. 12 of the U. P. Consolidation 
of Holdings Act require that the changes 
due to the transfer deed should be 
brought to the notice of consolidation 
authorities and the authorities should 
decide the same in accordance with the 
provisions of the amended Ss. 7 to 11 by 
the Act No. XXXVII of 1958 and the 
decision given by the Deputy Director of 
Consolidation on 9-10-1963 should be 
construed as the decision in proc 
under S. 12 of the U. P. Consolidation of 
Holdings Act. 1958, hence the finding re- 
garding invalidity of the sale deed in 
favour of the petitioners should be treat- 
ed as final. A perusal of the order dated 
9-10-1963 and the judgment of the ap- 
pellate authority against which the revi- 
sion was filed and decided through the 
order dated 9-10-1963 leaves no room 
for doubt that the proceedings giving 
rise to the revision -decided by the De- 
puty Director of Consolidation on 
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9-10-1963 were under S. 5oftheold Act, 
Le. prior to the Amendment Act of 1958, 


22. During the course of argument 


the learned counsel for the opposite 
. party placed mutch reliance upon the 
ruling reported in 1974 All WR (CHC) 209 


Prahlad v. Bhavi Chand. In my opinions 


‘the aforesaid case is inapplicable to the 
facts and circumstances of the present 
case. In-this case the cause of action had 
arisen On 27-6-1983 hence the case was 
to. be governed by the provisions of the 
U. P. Act No. VIII of 1963. In the afore- 
said case no question arose for deter- 
mination ag to whether the provisions of 
the unamended Act prior to the year 
1958 were attracted or not. In the pre- 
sent case I am mainly concerned with the 
question whether the provisions of U. P. 
Consolidation of Holdings Act prior to 
the amendment of the year 1958 are at- 
tracted to the facts and circumstances of 
the present case. In the ruling cited by 
the learned counsel for the opposite party 
reported in 1974 All WR (HC) 209 a re- 
ference has been made to:a ruling re 
ported in 1970 Rey Dec 466 Smt. Bhuriya 


v. Board’ of Revenue at ' Allahabad and. 


this case has not been followed by the 
-Judge in the ruling of 1974 All WR (HC) 
209 on the ground that the Judge had 
decided the case on the basis that there 
were no proceedings under S. 12 of the 
Act and the claim made’ by Smt. Bhuriya 
was covered by Ss. 5 and 27 of the Act 
In the ruling of the year 1974 mentioned 
supra the learned Judge has referred to 
a large number of cases in support of his 
view that the provisions of 5. 12 of- the 
U. P. C.-H. Act were attracted to the 
facts under his consideration and the 
provisions of S. 49 were applicable, hence 


the decrees passed in the suit were set: 


aside and the second appeal was allow- 
ed. Relying’ upon the aforesaid ruling 
the learned: counsel for. the opposite 
-party emphasized before me that the 
finding. recorded by the Deputy Director 
‘of Consolidation in the order dated 9-10- 
1963 ‘should be treated as fina] anq the 
bar of S. 49 of the U. P. C. E Act should 
' apply to the facts and circumstances of 
the present case. 

23. It is noteworthy that the facts and 
circumstances involved in. the presen! 
case are similar to the facts mentioned 


in the case reported in 1970 Rey Dec 466- 


Smt. Bhuriva v. Board of Revenue, U.P. 
Allahabad. In that case the cause of ac- 
tion arose on the death of Sagun on 
29-4-1962 as in the present case the cause 
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of the action has arisen due to the sala 


deed in favour of the defendants-peti- 
tioners in the year 1961. In both these 


-Cases, the causes of action has arisen 


after the enforcement of Act XXXVI 
of 1958. Though J find difficulty in agree~ 
ing with the reasonings contained in 
paragraph 3 of the aforesaid ruling. but 
my conclusions are the same due to -the 
similarity of the circumstances that the 
cause of action arose in both the cases 
after the enforcement of Act SXXVUOI 


, of 1958. However, the provisions of S. 49 


of the U. P. Act No. XXXVII of 1958 
stand substitute by S. 51 of the U. P. 
Land Laws Amendment Act 1965 (U. P. 
Act No. XII of 1965) which reads as 
below :— 

"For Section 49 of the Uttar ‘Pradesh 
Consolidations of Holdings (Amendment) 
Act, 1958, the following shal] be substi- 
tuted and be deemed always to have 
been substituted, namely — | 


“49. Where consolidation sparations 
are pending in any unit at the com- 
mencement of this Act — 


(i) if the operations are at the sce of 
examination of the land records under 
S. 7 of the principal Act, then the Assist- 
ant Consolidation Officer shall complete 
the preparation of the statement men- 
tioned in that section as if thig Act has 
not come info force, and such revision 
and preparation of statement shalj there- ` 
upon be deemed to be the revision and 
preparation of statement mentioned in 
Sections 7.and 8 of the amended'Act, and 
thereafter all further proceedings shall] 
be conducted and concluded in accord- 
ance with the provisions of the amended 
Act, beginning with the een 
under S. 9 thereof; 


(ii) if the operations are at the Hane of 


‘proceedings under S. 8 of the principal 


Act; or at any later stage, then all fur- 
ther proceedings shall be continued and 
concluded in: accordance with the princi-, 
pal-Act ag if this Act hag not come into 
force. 


Explanation — In this section “amended - 
Act” means the principa; Act as amend- 
ed by this Act.” 


24. During the ies of argument 
the learned counsel for the petitioners 
placed reliance upon the provisions of 
5. 49 (ii) of the U. P. Act No. XXXVI 
of 1958 in support of hig contentigy that 
the proceedings should be treated merely 


for correction of: papers case in which 
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the Deputy Director .of Consolidation 
gave judgment on. 9-10-1963 but J have 
difficulty to accept the contention in view 
of the circumstance that the . transitory 


provision could be relied upon only for. 


a period of 24 months and in the present 
case cause of action had arisen in the 
year 1961 much after 24 months of the 
enforcement of ` U. P. Act XXXVIII of 
1958. Bare reading of S. 12 of U. P. Act 
No. XXXVIII of 1958 would show that 
it was required of the defendants 
vandees to have sought relief under that 
provision and if the defendants vendees 
chose wrong action, they were to thank 
themselves but in view of the substituted 
provision of 
1958 I have no manner of doubt that the 
provisions of U. P. C. B. Act prior to 
the year 1958 would govern the facts 
and circumstances involved in the pre- 
sent case and the proceedings giving rise 


to the order dated 9-10-1968 by the De- 


puty Director of Consolidation would be 
in the nature of mutation proceedings as 
indicated by a learned Judge of this 
Court in 1970 Rev Dec 466 Smt. Bhuria 
vV. Board of Revenue, U. P. at Allahabad 
in the following words :— 


“The mutation proceedings conducted 
by the Assistant Consolidation Officer 
were covered by Sections 5 and 27 of tha 
Consolidation of Holdings Act, under 
which the maintenance'of the records 
have been entrusted to these authorities 
til]. the notification of the village under 
S. 52 of the Consolidation of Holdings 
- Act. Mutation proceedings were not in- 
tended to investigate into questions of 
title.” 

25. It is noteworthy that in view of 
the decision in 1973 All LJ 352 Smt. 
Bhuri v. Sundar and in view of the deci~ 
sion reported in ATR 1974 SC 1657, Suba 











the disputes regarding title. The only 
rovision under the then. U. P. C. H. Act 
was with regard to the maintenance of 
ecords, hence I think that the defendánts- 
petitioners being vendees of one of the 
co-tenure-holders, rightly applied under 
S. 5 of the old Act (prior to the amend- 


9-10-1963 is in a proceeding for correc- 
ion of records, hence the findings can- 
not be treated as final between the par- 
ties negativing the claim of the. defen- 
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of law and deserves to be set aside. 
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dants-petitioners. based on sale deed in 

their favour. Since the second appellate 
court -has. relied upon the findings re- 
corded by the Deputy Director of Con- 
solidation in his order dated 9-10-1963 
in a revision arising out of proceedings 
for correction of papers case, I think 
his judgment suffers from patent error 
In 
the circumstances of the present case I 
am unable tọ accept the contention of 
the learned coiumse] for the opposite 
party that in view of the provisions of 


S. 12 read with S. 49 of the U. P. Act 


No. XXXVII of 1958 the findings re- 
corded by the Deputy Director of Con- 
solidation and the decision of the reve- 
nue courts would be final between the 


parties while determining the Claim of 
the parties. 
26. In the result, the writ petition 


succeeds and the impugned judgment of 
the Second Appellate Court is hereby 
quashed and the case is sent back to the 
Second Appellate Court for passing final 
and suitable order in the second appeal 
in the light of the observations made by 
me above. Parties are directed. to bear 


_ their own costs, 


Petition allowed, 
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SATISH CHANDRA, C. J. AND 
AMARENDRA NATH VARMA, J. 
Allahabad University Teachers’ As- 
sociation and others, Petitioners y, The 
Chancellor, Allahabad University, Luck- 

now and others, Respondents, 


Civil Misc, Writ Petn, No, 15146 of 
1981, D/- 27-4-1982, 


(A) Constitution of India, 
— Writ petition — Education — Use 
of unfair means in examination 
— Locus standi —. Chancellor setting 
aside punishment of cancellation, of re- 
sult of one of delinquents — Govt, in- 
viting rest to make representations to 
obtain similar relief — Writ petition 
against order- of Chancellor by teachers 
of University is mantainable, (U. P., 
Universities Act (10 of 1973) S. 68). 


Where a writ petition was filed by 
the teachers of the University against 
the order of the Chancellor who allow- 

ed the representation ` of one of 1300 
ee who were found guilty of 
having used or attempted to yse unfair 


EZ/FZ/C363/82/PGS/SNV, 


Art, 226 
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-means in the examination and set aside 
the punishment imposed on him and 
later on the Government announced 
that the students against whom action 
had been taken regarding use of unfair 
means in the examination could make 
representation to the Chancellor under 
S. 68 of the University Act and that 
the delay in filing such representation 
will be condoned for a period of fifteen 


days, the writ petition could not be said - 


to be not maintainable on the ground 
that the teachers had no locus standi 
When teachers had all along been agi- 
tating against the menace of copying 
' and as a consequence of their agitation 
Ordinance to deal with the said menace 
was passed, In such a case, it was 
evident that the teachers were serious- 
ly and honestly interested in the main- 
tenance of the high standards of -the 
- University and in the sanctity of its ex- 
amination and they were genuinely per- 
turbed at the large scale copying that 
had become a menace in the Univer- 
sity examinations. During the last seve- 
ral years they had taken determined 
and realistic steps for the eradications 
of such evil. Therefore there could be 
no doubt that they had a vital interest 
in the maintenance of the high standards 
of the University as well as the sanc- 
tity of the examinations held by the 
University on the basis of which tt 
granted degrees and, as such, could not 
be told off at the gate, AIR 1982 SC 
149 Rel, on, . (Para 9) 


(B) Allahabad University Ordinances, 
Relating to Unfair Means (1981) Ordin- 
ance No. 1-6A (i) — Charge of use of 
unfair means in examination under — 
Delinquent student found: in possession 
of unauthorised material — He is guilty 
of the charge, 


To the charge of having been found 
in possession of unauthorised material 
and So will be deemed to have used un- 
fair means the fact that the candidate 
had no intention of using the unauth- 
orised material is irrelevant and cannot 
lead to the conclusion that the candi- 
date cannot be held guilty of having 
used or attempted to use unfair means 
and the fact whether the chits (material) 
were or were not in the handwriting 
of the candidate, was neither material 
nor relevant. In such a case, a student 
would be deemed to be in possession of 
unauthorised material when the material 


against- the decision 
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is found not on his ‘desk’ but under his 
desk, — (Paras 13, 17, and 18) 

(C) U. P. State Universities Act (10 
of 1973), Ss. 29 (3), 18 (1) (e) — Unfair 
Means Ordinance 1.4 — Conferment of 
Power by Ordinance 1.4 on: Vice-Chan- 
cellor to appoint unfair means commit- 
tee on behalf of Examinations Commit- 


‘tee — Validity — Examinations Com- 


mittee not in existence — Power of 
Vice-Chancellor given in S. 18 (1) (e) 
would come into. play — Held confer- 
ment of power on Vice-Chancellor could 
not be said to be ultra vires — Even if 
Examinations Committee is in existence, 
Power under Ordinance 1.4 cannot be 
said to be ultra vires S, 29 (3) in view 


of S. 13 (1) (e). (Para 22) 
Cases Referred ; Chronological Paras . 
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M. C., Gupta, for Petitioners; Sunil 
Gupta, Standing Counsel, R. R. Agar- 
wala, H. S. Nigam and B, D. Agarwala,. 
for Respondents, , 

SATISH CHANDRA, C. J.:— This 
writ petition questions the validity of 
an order of the Chancellor, Allahabad 
University, passed on Sept, 17, 1981, | 
allowing a representation of Sri Shailen- 
dra Kumar, respondent No, 4. Sri Shai~ 
lendrą Kumar: filed a representation 
of the Allahabad 
University cancelling his result of 
B. Com. (Part II) Examination held in 
1981 on the ground of use of unfair 
means, In the impugned order the 
Chancellor held that Sri Shailendra 
Kumar cannot be held guilty of having 
used or attempted to use unfair means, 
His representation was allowed and the 
decision of the University cancelling 
his examination was quashed: The 
petitioners submit that the Chancellors 
order is. erroneous on its face and is 
based on a misapprehension of the rele 
evant ordinances of the University. 


2. The respondents have raised a 
preliminary objection that this petition 
is not maintainable, The petitioners are 
not persons aggrieved at the Chancel- 
lor’s order. They have no locus standi 
to come to Court under Art, 226 of tha 
Constitution, 


3. It will be appropriate to consider 
the maintainability of the writ petition 
before entering into its merits, 

4, The first petitioner is the. Allaha“ 
bad- ` University Teachers’ Assoctation, 
Petitioners 2 to 15 are ths teachers of 
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the University. They are also members 
of the Allahabad University Teachers’ 
Association, the first petitioner. The 
petitioners allege that in recent years the 
image of the University has been con- 
siderably sullied by the wide spread use 
of unfair means by students in the ex- 
amination of. University. Mass copying, 
intimidation ‘of invigilators, violence and 
hooliganism at the examinations have 
completely jeopardised the sanctity of 
the examinations and the academic 
worth of the University. The petitioner 
No 1 has been concerned about the 
situation for the last many years. It 
has been constantly waging a war against 
the menace of unfair means, Previous- 
ly the Executive Council of the Uni- 
versity had decided that students found 
guilty of attempting to cheat or cheat- 
ing in the examinations should be sub- 
jected to mild punishment like the im- 
position of fines, It did not curb the 
evil use of unfair means. The teachers 
acting as the invigilators at the exami- 
nation were embarrassed and humiliat- 
ed when .the students who were found 
using unfair means whipped out cur- 
rency notes from their pockets and of- 
fered them to inmvigilators saying “you 
can keep it as it will save us the trouble 
of paying it to the University later on.” 
The teachers of the University staged a 
silent march in the campus of the Uni- 
versity on April 11, 1979. The Presi- 
dent of the University Teachers Associa- 
tion went on a fast for the purification 


of the University. The Association pass- - 


ed resolutions that if the use of unfair 
means on a large scale was not control- 
jed and checked the teachers would not 
act as invigilators, In’ 1980, the teachers 
started demanding that the ordinance 
against use of unfair means be enacted. 
Ultimately, in January 1981, the said or- 
dinance was made. This was the result 
of the determination and sincerity of 
the teachers to fight the evi] of unfair 
means from the University examina- 
tions, The petitioners were impelled 
by the .motive of maintaining high 
academic standards and the sanctity of 
examinations of the University, 


5. As a result of the efforts made by 


the teachers of the University, the Or-. 


dinance was enforced in the examination 
held in 1981. A large number: of gtu- 
dents stated to be about 1,300 were 
caught using unfair means and punish- 
ed by the University authorities. - One 
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of such candidates was respondent No. 4, 
Shailendra Kumar. He was also found 
guilty of using unfair means and his 
examination of 1981 was cancelled. He 
filed a representation before the chan- 
cellor, On his representation, the Chan- 
cellor called for the comments of the 
University, The University authorities 
maintained that respondent No. 4 was 
guilty, It sent to the Chancellor the 
ordinance on unfair means and submit- 
ted that the finding of the Unfair Means 
Committee that respondent No, 4 was 
guilty was valid and according to law. 
The Chancellor, however, disagreed, He 
held that the fourth respondent was not 
guilty of using or attempting to use un- 
fair means at the examination, 


6. After the Chancellor's order be- 
came known to the students community 


of the University, the students became 


highly agitated, They demanded from 
the University authorities that the cases 
of majority of 1.300 candidates who 
had been found guilty of using unfair 
means and were punished were similar 
in nature to respondent No, 4 and the 
University should, in conformity with 
the: Chancellors order, recal] the pum- 
ishments imposed on them, The teachers 
also became concerned with these deve- 
lopments because they felt that the rea- 
sons. recorded by the Chancellor in his 
order were entirely invalid and contrary 
to the Ordinances and if the University 
authorities act thereon the majority of 
the 1,300 students who were caught and 
punished would ‘go scot-free. In- the re- 
sult, the entire effort made by tha 
teachers to eradicate the evi] of unfair 
means from the examination would be 
defeated, The Association met several 
times to consider the matter and passed 
a number of resolutions, 

7. Soon thereafter the Government 
announced that such students of Allaha- 
bad University against whom action has 
been taken regarding use of unfair 
means in the examinations could make 
representations to the Chancellor under 
Sec. 68 of the Universities Act and that 
the delay in filing such representations 
will be condoned for a period of fifteen 
days, The petitioners held meetings. 
passed resolutiong expressing concern at 


-hese moves and feeling that this will 


have q devaluing effect on the moral - 
standards of the students, they address- 
ed a representation to the Chancellor. 
They went and met the. Chancellor in a - 
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delegation but the Chancellor expressed 
his inability to reconsider his order 


. passed on the representation of respon- ` 


dent No. 4. The Association again held 
a meeting at which it was decided ynan- 
imously that the matter be taken to 
Court, It was apprehended that the 
Chancellor's order is 
re-emergence of jarge scale abuse of 
unfair means at the examinations which 
will be destructive. of the academic 
standards of the University and would 
cause great harm to the. reputation of 
the teachers who were members of ths 
Teachers’ Association, The petitioners 
apprehended that the order of the Chan- 
cellor, if it continues to have force, will 
precipitate a crisis and vitiate the acade- 
mic atmosphere not only of the Allaha- 
bad University but nearly all the Uni- 
versities of the State of Uttar Pradesh. 
It has also been stated that educationists 
and journalists of this country have 
taken a very serious view of the mat- 
ter, The petitioners have filed copies of 
severa] articles that have appeared in 
various. newspapers and magazines, As 
-a result of the Governments decision 
fo condone the delay, a large number of 
representations have been made to the 
Chancellor against the. action taken by 
the -University against the students 
. found using unfair means, In this situa- 
tion, the Teachers’ Association and some 
of its members thought it necessary to 


file the present writ petition to get judi- 


Cia] declaration of the correct legal 
position as to the interpretation of the 
ordinance relating to unfair means. 


' § Sri S. P. Gupta, learned counsel 
for the petitioners, in the course of his 
arguments, stated that the petitioners 
are not keen to insist on this Courts 
interference with the Chancellor’s order 
So far as respondent No, 4 is concerned, 
they will be satisfied if the lega] posi- 
tion is made clear so that the impugned 
Chancellor's order may not have wides- 
pread implications, 


- 9. Having heard jearned counsel] on 


this point, we are not satisfied that the. 


petitioners are metre busy bodies or 
complete strangers, It is evident that 
the petitioners who are the teachers of 
the University are seriously and honest- 
ly interested in the maintenance of the 
high standards of the University and in 
the sanctity of its examinations, They 
are genuinely perturbed at the large 


likely to create. 


- shment 


$ 
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scale copying that has become a menace 
in the University Examinations, During 
the last severa] years they have taken 
determined and realistic steps for the 


eradication of this evil, There can be nol: 


doubt that they have a vita] interest in 
the maintenance of the high standards 
of the University as well as the sanc- 
tity of the examinations . held by the 
University on the basis of which it 


grants degrees, If, as alleged by the peti-|- . 


fioners, the Chancellor’s order has com- 
pletely misconceived the relevant ordin- 
ance and is likely fo have an adverse 
effect upon the eradication of large 
Scale use of unfair means, they cer- 
tainly have an interest and concern 
deeper than a busybody, and, as held 
by the Supreme Court in S. P, Gupta 
V. President of India (AIR 1982 SC 149) 
they cannot be told off.at the gate, 


10. The Ordinance 1.6A (i) deals 
with award of punishment, For’ posses- 
sion of unauthorised material; the puni- 
awardable is cancellation ‘of 
the result of the candidate in the exa- 
mination in question. Under clause (b) 
of Ordinance. 1.6 for transcribing any 
part or the whole of it the punishment 
awardable is cancellation of the result 
of the candidate in the examination in 
question and department from the sub- 
sequent examinations of the next acade- 
mic session. The Unfair Means Com- 
mittee found the fourth respondent guil- 
ty of the charge of possession of un- 
authorised material, It did not find him 
guilty of the charge. - mentioned in 
Clause. B, namely, for transcribing any 
part or the whole of the wnauthorised 
material, 


11, The Chancellor in his order has 
observed “the report of the examiner is 
to the effect that the petitioner could 
have used the material in reply to ques- 
tions 5 and 10. He did not. attempt ques- 
tion No, 5 and did not utilize the mate- 


rial in answering question No. 10, The ` 
_ University authorities have not made. 
effort to find out if the chits were in the | 


handwriting of the candidate. He did 
not utilise the material in answering the 


questions, This goes to show that in- 


all probability the petitioner had no 


intention of using or attempting to use . 


* 


unfair means, In these circumstances, 
the petitioner Sri Shailendra Kumar 
cannot be held guilty of having used 
or attempted to use unfair. means.” 
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12, The Chancellor’s order was based 
upon the fact that it was not established 
that the chits were in the handwriting 
of the candidate and that he did actual- 
ly utilise the materia] in answering the 
questions and, therefore, he had -no in- 
tention of using or 
the chits. The petitioners submit that 
the viewpoint expressed’ by the Chan- 
cellor was entirely irrelevant, The 
Chancellors order was based on-a com- 
plete misapprehension of the Uniair 
Means Ordinances, 


18. The Ordinance on unfair means 
defines ‘unfair means’. Jt says: 


"1.2, (a) Unfair means’ A candidate 
shall be deemed to have used ‘unfair 
-means’ if the candidate is in possession 
of unauthorised material or if he has 
transcribed in part or the whole of the 
material, OF ..cccsescoes 


From this definition, it is apparent that’ 


if a candidate is found in possession of 
unauthorised material he wil] be deem- 
ed to have used unfair means. In the 
- second place, if a candidate has trans- 
cribed the unauthorised material then 
alSo he will be deemed to have used un- 
fair means, It is thus ~clear that mere 
possession of unauthorised material is 
using unfair means, The Unfair Means 
Committee had found the fourth res 
pondent guilty of possession of unautho~ 
rised materia] and on that account it 

held him to have used unfair means and 
~ cancelled his examination, For using yn- 
fair means by possessing unauthorised 
materia] it is mot at all necessary that 
the candidate should have transcribed 
any part or whole of the unauthorised 
material Transcribing is an independent 
head of charge of using unfair means. 
' The fact that the fourth-respondent did 
not, in fact, ‘utilize the unauthorised 
material in answering questions or even 
the fact that probably he had no inten- 
tion of using unauthorised material in 
answering the questions was - wholly 
‘ramateria] and irrelevant to the ques- 


tion whether he was in. possession of - 


unauthorised materia] and on that ac- 
count he will be deemed to have -used 
unfair means. To the charge of having 
been found in possession of unauthori~ 
ged material and so will be deemed to 
have used unfair means, the fact that 
. the candidate had no intention of using 
the unauthorised material is irrelevant 
‘and cannot lead to the conclusion that 
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the candidate cannot be held guilty of 
having used or attempted to use unfair 
means, The fact that he did or did not 
utilize the material would have been! 
relevant if the charge had been of 
transcribing the unauthorised material 
mentioned in Ordinance 1.6B (i). But’ 
here the charge was under Ordinance, 
16A (i), namely possession of nent 


-orised material, 


14. .The ‘ Chancellor seems to hava 
been impressed by the submission that 
it was no one’s case that the chits were 
recovered from the person of the can- 
didate and that it had not been found 
that the chits were in the handwriting 
of the candidate,~Again, both these as- 
pects gre neither relevant nor material. 

15. Ordinance 1.2 (b} defines ‘posses- 
sion of unauthorised material’ It says.— 

‘“(B) Possession of unauthorised mate- 
rial .— 

“Possession of unauthorised material’ 
by a candidate shall mean having any 
unauthorised material on his person or 
desk or chair or table or at any place 
within his reach in the examination | 
hall edtevins cies 2 

16.. Possession of unauthorised mate- 
ria] is not merely having it- on his per- 
son, Such possession can also be infer- 
red if it is on the candidate’s , desk, 
chair or: table or at any place within 
his reach in the examination hall. 


17. The two chits were found under 
the table. To the query “were these re- 
covered from your desk or chair?” the 
fourth respondent answered oe from 
the side (at a7 a): Reading the answer 


along with the question, it is clear that 


the fourth respondent admitted that the 
chits were recovered from the side of 
his desk. According to the invigilator’s 
report they were found from under the 
table, It is thus clear that the chits were 
recovered from under the fourth res- 
pondent’s desk (table), They were hence 
not found ‘on’ hig desk, chair or table, 


` but ‘tmder’ his desk/ table, Such a place, 


namely, under his desk is obviously 
within reach of the candidate, Therefore 
it cannot be said that the examination 
committee committed any error in hold- 
ing the fourth respondent guilty of 
possession of unauthorised material. In 
his order, the Chancellor has mentioned 
the petitioner's submission that the 
chits were not recovered from him but 


he has not given any finding that the 


t, 


A 
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fourth respondent was not in possession 
of unauthorised material as defined: in 
- the Ordinances, In our opinion, the ex- 
amination committee could validly reach 
the conclusion that the candidate was 
in possession of unauthorised material. 


18. The -Chancellor hag observed 
that the University authorities have not 
made efforts to find out if the chits 
were in the handwriting of the candi- 
date, Learned counsel] for the pet- 
tioners submitted that the question whe- 
ther the chits were in the handwriting 
of the candidate was irrelevant. Even 
if it was not in the handwriting of the 
candidate, yet it will be deemed to be 
“mauthorised material’ Ordinance 1.2 (C) 
defines ‘unauthorised material’ as un- 
der _— \ ` 

"(Cy Unauthorised material : "Unauth- 
orised material’ shall mean any mate 
rial whatsoever, related to the subject 
of the examination, printed, type-writ- 
ten or otherwise, on paper, cloth, wood 
or other material, in any language oF 
in the form of a chart, diagram, map 
or drawing.” 


Under the definition, even a printed or 
type-written material is within the am- 
bit of the term “unauthorised material” 
the only condition being that the mate- 
rial should relate to the subject of the 
examination. On the eventful day, the 
subject was ‘Industrial and Labour 
Law.’ The head examiner’s report shows 
that the chits could have been used in 
reply to .questions 5 and 10, Hence it 
was -clear that the material, namely, the 
chits related to the subject of the exa- 
mination, In view of this undisputable 
position, it could not but be held. that 
the chits were unauthorised material 
The fact whether they were or were not 
in the handwriting of the candidate, 
was neither material nor relevant, 


19. In the comments furnished by 
the University, it submitted to the Chan- 
cellor a copy of the Ordinance and tried 
to explain them in order to sustain the 
finding of the Unfair Means Committee 
that the respondent No. 4 was guilty of 
the charge. In our opinion, the Chan- 
cellor misapprehended the import - and 
effect of the Ordinances, 

20. Learned counsel appearing for 
the fourth respondent raised several 
other questiong which were neither raised 
by the fourth respondent in his repre- 
sentation and which unfortunately have 


‘instance, he submitted that the 


- than five teachers 
Examinations Committee- or by the Vice. 
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not been raised in the writ petition either 
by way of a point taken in the counter 
affidavit oy in any other. manner. For 
ordin- 
ance On unfair means was not applicable: 
to the examinationg of 1980. This has 
never been the case of the fourth res- 
pondent up-till now. The University 
authorities, the fourth respondent as 
wel] as the Chancellor have all proceed- 
ed on the basis that the unfair means. 
ordinance framed on Jan, 22, 1981 was 
applicable to the examinations held 
after Jan, 22, 1981, The mere fact that 
the examination held in March or April, 
1981 was the examination which should 
have been held in 1980 and has been 
postponed is besides the point, If the 
examination is held after the ordinance 
has come in force on Jan, 22, 1981, it 
will l be governed by the Unfair Means 
Ordinances, Though we enquired, but 
none of the counsel appearing for the 
respondents or learned Standing Coun- 
se] appearing for the “University was 
able to point out any other date from 
which the aforesaid Ordinances on un- 
fair means came in force. 


21, Learned Counse] then submitted 
that Ordinance 1.4 was ultra vires Sec- 
tion 29 (3) of the U, P. State Universi- 
ties Act, 1973. Ordinance 1.4 provides :-— 

“1.4 Punishment prescribed in these 
Ordinances (no 1.1 to 1.6) shall be 
awarded by a committee of not less 
appointed by the 


Chancellor acting on behalf of the for- 
mer, The quorum of this Committee 
shall be three,” 

92. Learned counsel stated that the 
Unfair Means Committee which took 
action against the fourth respondent’ 
was, in fact, appointed by the Vice- 
Chancellor, According to him, the Vice- 


‘Chancellor had no jurisdiction because 


delegation of this power by ordinance 
1.4 was invalid as it was in contraven- 
tion of Sec, 29 (3) of the Act, Under 
sub-sec, (3) of Sec. 29, the Examinations 
Committee may appoint such number of 
sub-Committees as it thinks fit, and in 
particular, may delegate to any one or 
more persons or sub-committees the 
power to deal with and decide cases re- 


lating to the use of unfair means by the . 


examinees, Sec, 29 deals with the Exa- 


minations Committees, The question of . 


Examinations Committee appointing sub- 


committees would arise only if there 


3 


-When the basic facts, namely, whether’ 


1982 Prithvi. Nath 
was, in fact, an examination committee, 
The respondent - No, 4 has not any 


where in his affidavit stated that there 
was an examination committee so that it 
alone could appoint a sub-committee. 
Learned counse] for the petitioners sub- 
mitted that according to his instructions 
There is, in fact, no examinations com- 
mittee in existence as yet. If an exam- 
ination committee has not been consti- 
tuted, then the power of the Vice-Chan- 
cellor given in Sec, 13 (1) (e), namely, 
that the Vice-Chancellor shal] be res- 
ponsible for holding and conducting the 
examinations properly ............ , would 
come into play and under this power 
the Vice-Chancellor could validly con- 
stitute the Unfair Means Committee. 


‘the examinations committee had been 


Y, 


. fair Means 


“~ 


constituted is itself not clear, the point 
of vires of Ordinance 1.4 cannot legiti- 
mately be raised, Further even if it 
assumed that an examinations commi- 


'|tee was in existence there is nothing 


in Sec. 29 (3) which ousts the powers 
conferred on the Vice-Chancellor under 
Sec, 13 (1) (e) Both these - provisions 
deal with the holding of proper exa- 
minations, They are to be read har- 
moniously with each other, So read, the 


- lconferment of power by Ordinance 1.4 


on the Vice-Chancellor to appoint a 
committee on behalf of the Examina- 
tions Committee cannot be said to be 


ultra vires, 


23. It was also. stressed that the Un- 
fair Means ~Sub-Committee should have 
given an opportunity of oral hearing to 
the fourth respondent, The rules of 
natural justice do not always require 
ora] hearing, The facts were not s0 
complicated that they could not be un- 
derstood or found without an oral hear- 
ing. 


24. It was faintly urged that the Un- 
Committee’s decision was 
bad because no reasons have been given. 
No provision requires the committee 
to write a detailed judgment, The facts 
were not very . complicated, The com- 
mittee held the fourth respondent guilty 
of the charge and awarded the prescrib- 
ed punishment, We are not satisfied that 
the order of the Unfair Means Com- 
mittee can be castigated on this account. 
Further, the Chancellor did not quash 
the committee’s order on any of those 


` grounds, 
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25. Sri S. P. Gupta; Jearned counsel 
for the petitioners, stated at the Bar 
that the petitioners are interested in 

maintenance of high academic standards 
and the ae of the examinations of 
of the University and are not particu- 
larly gunning against respondent No, 4: 
In view of this statement of petitioners’ 
intent, we are not inclined to set aside . 
the Chancellor’s order impugned in the 
present writ petition, We have indicated 
the true import of the relevant ordin- 
ances, We leave the matter to the dis- 
cretion of the Chancellor. He may, if 
he so thinks fit, reconsider his order. 


26. The writ petition is disposed of 
accordingly, The parties may bear their 


own costs, : 
Order accordingly. 
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Prithvi Nath Kapoor, Petitioner v. The 
State of U. P. and others, Respondents. 

Civil Misc. Writ Petn. No. 10165 
1981, D/- 23-4-1982. 

(A) Land Acquisition Act (1 of 1894), . 
Ss. 4, 6 — Acquisition of land for Allaha- 
bad Development Authority Master 
Plan prepared under U. P. Act 34 of 1958 
and subsequently approved by State 
Government S. 59 (6) of U. P. Act 
2 of 1973 clearly saving plan prepared 
under U, P. Act 34 of 1958 — Non-pre- 
paration of Master Plan under U, P, Act 
2 of 1973 — Acquisition was not invali- 
dated. (U. P. Urban Planning and Deve- | 
lopment Act (2 of 1973), S. 59). (Para 6) 
. (B) Land Acquisition Act (1 of 1894), 
Ss. 6 Proviso, 3 — Acquisition of land 
for Allahabad Development Authority 
— Authority created under U. P. Act 
2 of 1973 for purpose of local self-Gov- 
ernment Authority entrusted with 
eontrol and management over local fund 
— Authority is a local authority — Thus, 
compensation wag not required to be 
mentioned in notification under S. 6. 
((i) U. P. Urban Planning and Develop- 
ment Act (2 of 1973), S. 4; (ii) U. P. 
General Clauses Act (1 of 1904), S. 4 
(25)). ` (Paras 15, 16, 17, 19, 20) 
Cases Referred : Chronological Paras 


ATR 1981 SC 951 : 1981 Lab IC 498 16, 19 
AIR 1981 SC 1694s 20 
AIR 1963 SC 1890 — 
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Ratnakar Bharti, for- Petitioner; Stand- 
ing Counsel, for Respondents. 


K. C. AGARWAL, J.:— This bunch of 
writ petitions challenges the validity of 
the notification dated 28th April, 1979, 
issued under S. 4 (1) of the Land Acqui- 
sition Act, published in the U. P. Gazette 
dated 9th June, 1979, and the notification 
dated 26th May, 1981, published in the 
official gazette dated June 19, 1981 issued 
under S. 6 of the Land Acquisition Act. 
By these notifications the lands of some 
villages situate within the jurisdiction of 
the Nagar Mahapalika Allahabad are be- 
ing acquired for establishment of Avas 
“Colony under a Planned Development 
Scheme. 


2. Some of the petitioners challenging 
the aforesaid notification have been de- 
cided by a separate judgment. Some 
arguments which have not been dealt 
with in that judgment are being decided 
in this judgment. 


3. The submission first made by the 
petitioners learned counsel was that as 
the acquisition of the land is for the 
_ Allahabad Development Authority, the 

mandatory provisions contained in U. P. 
Urban Planning and Development Act, 
1973 (Act 2 of 1978) were required to be 
followed and as- the Master and 
Zonal Plans have not been pre- 
pared in accordance with the pro- 
visions» of this Act, the noti- 
fications issued for acquiring lands for 
Allahabad Development Authority, whicb 
has been created under the said Act, 
were invalid. We find no merit in this 
submission. .Before the enforcement of 
Act 2 of 1973 there wasg.another Act in 
U. P. which provided for. the regulation 
of building operations with a view to 
prevent haphazard development of urban 
and rural areas, This was U, P, Regula- 
tion of Building Operations Act, 1958 
(Act 34 of 1958). 


Under this Act, the State. Government 
had issued directions laying down the 
wholesome scheme required to be fol- 
- lowed for making a plan under sub-cl. (f) 
of Direction 1 of the aforesaid Directions 
the expression ‘Master Plan’ has been 
defined as plan of the regulated area pre- 
pared under Directions 10A of these Di- 
rections. Direction 10A provides that if 
in the opinion of the State Government 
any regulated area is required to be 
developed according to the Master Plan 
it may cause such a plan to be prepared. 
Sub-cl. (2) of CL 1 lays down the details 
which are required to be ae for in 
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the Master Plan. “After the Master Plan 
has been prepared, the. same is required 
to be submitted to the State Government ~ 
for approval. Sub-cl. (7) reads as under 1° 


“The State Government may either ap- 
prove the Master Plan without modifica- - 
tion or with such modification: as it may 
consider necessary or reject the plan...... 

4. In the instant case the stand of the 
respondents was that the Master Plan . 
had been prepared under the U, P. Re- 
Sulation of Building Operations Act, 1958 
which was also subsequently approved 
by the State Government. To prove the 
approval of the said plan the respondents 
produced before us a copy of the letter _ 
dated Oct. 9, 1973 sent by the State of 
U. P. to the Controlling Authority, 
Allahabad, intimating that the Plan sub-, 
mitted had been approved by me State ` 
of U. P. 


5. On June 12, 1973, the Governor of 


_U. P. Promulgated U. P. Urban Planning 


and Development Ordinance, 1973. This 
Ordinance subsequently became an Ach 
The reasons for this enactmenf are given 
below : 

“In the - -developing areas of the State- 
of U.-P. the problems of town planning ` 
and urban development need to be tac- 
kled resolutely. The existing-local`bodies 
and another authorities in spite of their ' 
best efforts have not been able to cope 
with these problems to the desired ex- 
tent. In order to bring about improve- 
ment in this situation the State Govern- 
ment considered it advisable that in such 
developing areas, Development. Author-« 
ities patterned on the Delhi Development 
Authority be established. As the State 
Government was of the view that the 
urban development and planning work ‘in 
fhe State „had already been delayed it 
was felt necessary to provide for early 
establishment of such Authorities.” 

6. Chapter II of the Act deals with 
declaration of developing areas and 
thereafter Chap. III provides for. Master 
Plan and Zonal Development Plan, Rely- 
ing on the provisions contained in these 
two chapters, counsel for the petitioner 
contended that the Master Plan and 
Zonal Development Plan had to be pre- 
pared in accordance with the provisions 
made under this Act and as this had not 
been done, the acquisition of land for the ` 
Allahabad. Development Authority creat- 
ed under the aforesaid Act was invalid. 
This submission of the petitioners’ learn- 
ed counsel does not take info accoun 
S. 58 of the said Act which deals with 
repeal etc. and savings, S. 59 (1) (a) an 


hs 
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. 59 (6) are relevant in this regard. Read 
together these provisions would indicate 
hat anything done or any scheme made 


under the U. P. Regulation of Building’ 
Operations Act, would be deemed, to- 
have been done under the provisions of 


U.-P. Urban Planning and Development. 
Act, 1973 unless and until it is super- 
seded by anything done or by any action 
taken under the provisions of the later 
Act ` 

Sub-sec, (6) of S. 59, therefore, -clearly 
saves the Master Plan ‘which had been 
prepared in the instant case, by the Alla- 
habad Survey Division, Town Country 
Planning Department, U. P. in accordance 
with the U. P. Regulation of Building 
Operations Act, 1958. Hence, the provi- 
sions requiring the preparation of Master 
Plan and Zonal Development Plan, as 
laid down in Chap. II of the Urban Plan~ 
ning and Development Act, 1973 were not 
required to be complied with, The reason 
for making $S. 59 (6) is not for to. see (sic) 
inasmuch ag if the Master Plan had been 
prepared under the U. P. Regulation of 
Building Operations Act. 1958, there was 
no point in preparing the same in accord- 
ance with the- scheme. of this Act. In the 
counter-affidavit filed on behalf of the 
respondents it has been sworn ‘that the 
Master Plan had been duly published for 
general information. Before us the Mas- 
ter Plan was produced. We are satisfied 
that the submission of the petitioners 
learned counsel about the invalidity of 
acquisition on the basis stated above, is 
without any substance. 


7. Sri A. Kumar, appearing in the 
connected writ petitions Nos. 10780 of 
1981, 10878 of 1981, made another sub- 
mission which is linked with the argu- 
ment stated above. The said submission 
was that under the proviso to S. 6 of the 
Land Acquisition Act, since the acquisi~ 
tion of the land was for the Allahabad 
Development Authority which is a “Com- 
pany” within the meaning of the -word 
defined in S. 3 of the Land Acquisition 
Act, compliance of Chap, VII of the Land 
Acquisition Act was a condition prece- 


dent and as in the instant case the pro- 


visions of the said Chapter had not been 
, complied with the acquisition was in- 
‘ valid. In that connection counsel also 
urged that there was nothing in the noti- 
fication issued under S. 6 of the (sic) 
whole or part of the compensation was 
to come from the public revenues hence 
the acquisition in the instant case could 
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not be considered to be for the State 


8. The Proviso to S. 6 relied upon 
clearly’ precludes the Govt. from making 
a notification under sub-sec. (1) of Sec. 6 
unless (i). the compensation to be award- 
ed for such property is to .be paid by a 
Company or is to come, (ii) wholly or 
partly out of (a) public revenue or (b) 
some fund controlled or managed by a4 
local body, It is clear from the above 
proviso that if the acquisition is for a 
local body-for the State itself mention 
of the compensation coming from public 
revenue is not required to be made. But 
in case of acquisition for a company the 
provisions relating to payment of com- 
pensation has to be made in accordance 
with the proviso to S. 6. 


9.‘ The argument of the learned Chief 
Standing Counsel Sri V. N. Khare was 
that the Allahabad Development Auth- 
ority is not a “Company” but is “Local 
Body”. If we accept this submission of 
the learned Chief Standing Counsel the 
ground .of invalidity of the notification 
issued under S, 6 would fall to ‘the 


ground, The expression “local authority” - - 
- has been defined in S, 4 (25) of the U. P. 


General Clauses.Act as under: 


* ‘Local authority’ shall mean a muni- 
cipal board or nagarpalika, nagar maha- 


palika notified area committee, town area 


committee, zila parishad, cantonment 
board, kshetra Samiti, Gaon Sabha or, 
any other authority constituted for the 
purpose of local self-Government or vil- 
lage administration or legally entitled or 
entrusted by the State Government with 
the control or management of municipal 
or local fund.” 


10. We are now to consider whether 
the Allahabad Development Authority ` 
is a local authority and if that is so, the 
argument of the learned counsel for the 
petitioner-would not be acceptable. . For 
this purpose we have already quoted the 
definition of the expression “local auth- 
ority,” 

11.° After examining the provisions of 
the Act, we find that the Act had been 
enacted for making the provision for 
development of certain areas of the State 
of Uttar Pradesh according to the Master 
Plan and Zonal Development Plan. The 
Act extends to the whole of U. P. ex- 
cluding cantonment areas and- lands 
owned, requisitioned or taken on lease 
by the Central Government for the pur- 
pose of defence, i l i 
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Authority shall be 
the persons who would be entitled to be- 
come members of the same. The State 
Government has been authorised by Sec- 
tion 5 to appoint two suitable persons as 
the Secretary and Chief Accounts Officer. 
Further sub-sec. (2) of S. 5 although con- 
'ferg power of appointment of employee 
on the Authority but that too is subject 
to the control of the State Government. 
Under S. 6, the State Government has 
the discretion to constitute an Advisory 
Committee for the purpose of advising 
the Authority on the preparation of the 
Master Plan and other matters relating 
to the planning of development. Sec. 7 
lays down that the objects of the Auth- 
ority shall be to promote and secure the 
development of the area according to 
plan and for that purpose it shall have 
power to acquire hold, manage and dis- 
pose of land and other properties to car- 
-ry on the building, engineering, mining 
and other operations. 


13. The next Chapter is regarding the 
Master Plan and Zonal Development 
Plan. Sectiong 8 and 9 deal with the 
manner in which the plans would be pre~ 
` pared whereas S. 10 requires that every 
plan, including master plan and zonal 
development plan for a zone shall be 
submitted to the State Government for 
its approval, It is only an approved plan 
by the State Government that can come 
mto force under $. 12 of the Act. There 
are other provisions which would show 
that the State Government has been con- 
' ferred power by the Act for controlling 
the administration of the Development 
Authority to be created under this Act. 

14. The functions assigned to the 
Development Authority are those which 
are essentially those of the State Govern- 
ment, These used to be the functions of 
the municipal boards and other corporate 
bodies, but with. growing specialization 
the legislature felt the need of creating 
a separate Development Authority so 
that it could devote single mindedly to 
the objects of development on the lines 
of Master and Zonal Plans. An impor- 
tant feature which must be emphasised 
here ig the power conferred by sub-sec- 
tion (2) of S. 56 of the aforesaid Act on 
the Authority to make regulations, Sub- 
sec, (8) further provides that until the 


k.. 
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a body corporate, | 
whereas sub-sec. (3) gives the details of. 
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der this Act any regulation which may 
be made under sub-sec, (1) may be mada 
by the State Government, . B: 


.1§. After considering the aforesaid 
provisions of the Act, we are of opinion 
that the Development Authority created 
under the aforesaid Act is constituted for 
the purpose of local self-government and 
as such it is a local authority within the 
meaning of that expression used in the 
U. P. General Clauses Act. 


16, In Union of India v. R. C. Jain 
(AIR 1981 SC 951) the Supreme Court 
held that Development Authority is a ` 
local authority and, therefore, the provi- 
sions of the Payment of Bonus Act were 
not attracted. We have already noticed 
above that the U. P. Act 2 of 1978 has 
been patterned on the lines of the Delhi’ 
Development Act. Most of the provisions 
of the Two Acts are similar, From the 
decision of this case it is clear that the - 
Allahabad Development Authority is a 
local authority and for that p 
compensation was not required to ba 
mentioned in the notification under S. 6 
of the Land Acquisition Act. 


17. Another aspect of the matter which 
may be dealt with here is that the Alla- 
habad Development Authority has been 
entrusted by the State Government with 
the control and management over th 
local fund. The expression ‘local fund’ 
has been defined by the U. P. General 
eo (Amendment) Act, 1975 as be- 
ow : 

“Local fund’ shall mean revenues~ 
administered by a body which by law or 
rule having the force of law is controlled 
by the State Government where in re- 
gard to the proceedings generally or to 
specific matters such as the sanctioning’ 
of its budget sanction to the creation or 
filling up of particular posts the making 
of leave pension or other rules, regula- 
tions or bye~laws and shall include the 
revenues of any other ‘body which may 
be specifically notified by the State Goy- 
ernment as such.” : 

18. Chapter VII of the Act deals with 
finance, accounts and audit. 


, grants, advances and 
loans fo the Authority as the State Gov- | 
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emment may. deem necessary. for the 
purpose of the functions of the Authority 
under this Act. Under sub-sec. (5) the 
Authority is further entitled to borrow 
money by way of loans from such sources 
as may be approved by the State Gov- 
ernment. Under S. 2], the Authority is 
required to prepare the budget in such 
form and at.such time every year as the 
State Government may specify, Under 
Sec. 22, the Statement of Accounts and 
other relevant records and annual state- 
ments of accounts are required to be 
prepared in such from as may be speci- 
fied by the State Government. Under 
S. 23 the annual report of every year is 
to be submitted to the State Government. 
By S. 24, the officers, members and em- 
ployees of the Authority are entitled to 
get pension and provident fund as may 
be specified by the State Government. 
Sub=sec. (2) of S, 24 deals with pension 
and provident fund and the same is also 
required to be regulated in the manner 
as the State Government may lay down. 


19. From the review of the aforesaid 
rovisions it would be seen that the 
Development Authority controls its fund. 
As such, the Development Authority is a 
local authority for this reason also. This 
aspect of the matter was also considered 
by the Supreme Court in Union of 
India v. R. C. Jain (AIR 1981 SC 9651) 
(supra). The Supreme Court laid down 
the law in the following words : 


“The Delhi Development Authority is 
endowed with all scheduled attributes and 
characteristics of a local authority and 
there is no reason to hold that it is not 
a local authority. The very nature of the 
work entrusted by the legislature to “the 
Development Authority is such that its 
life can be but transient. This by itself 
is no ground to hold that the Delhi Deve- 
lopment ai a is not a local auth- 
ority. ”o o. 


20. To ug it appears that the contro- 
versy in hand is directly covered by the 
aforesaid decision, The two decisions 
cited by the learned counsel for the peti- 
tioner reported in State of Punjab v. 
Raja Ram (AIR 1981 SC 1694) and Valji- 
bhai Muljibhai Soneji v. State of Bom- 
bay (AIR 1963 SC 1890) do not apply to 
the facts of the present case, In the- first 
case, the land had been acquired for the 
Food Corporation of India which was 
held to'be a.Company. One of the ques- 
tions involved in the second case was 
whether. -the State. ioe Corporation, 
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was a local authority, as defined by S. 3 
(31) of the General Clauses Act, 1897. It 
was held that it was not because it was 
not any authority legally entitled to or — 
entrusted by the Government with con- 

trol or management of a local fund. Such 
is not the position in the present case. 
We have demonstrated above that the 
Development Authorities intended to be 
created have been conferred full power o 
controlling and managing the local fund. 
Simply because the State Government 
has supervision that does not mean that 
the Development Authorities to be creat 
ed under this Act do not have the con- 
trol and management of the local fund. 


21, The next submission made by the 
learned counsel for the petitioner was 
about indiscriminate exemption of some 
of the portions of land built upon where- 
as constructions of some other persons 
including that of the petitioners had been 
acquired, So far as the petitioner Prithivi 
Nath Kapoor in Writ No. 10165 of 198I 
is concerned it may be stated that a por- 
tion of the land, which belonged to the 
petitoner and which had been notified 
earlier under $. 4 of the Land Acquisi-~ 
tion Act, has been released. It has been 
said so clearly in the counter-affidavit 
In this respect we may refer to para 5 
of the counter-~affidavit of Sobh Nath 
Gupta which says that “the State Gov- 
ernment by notification under S. 6 of the 
Act has excluded the old built up por- 
tions of the area which were existing 
prior to the notification under S. 4 of the 
Act. The detail in this regard is also men- 
tioned in Sch, I annexed to this counter- 
affidavit.” 


22. Similar appears to be the pelto 
of Writ No. 10078 of 1981. 


23. Apart from the above in these peti- 
tions as well as in several others, allega- 
tions . have been made for discriminate 
exemption with a view to demonstrate 
hostile discrimination in the matter of 
acquisition. The most important illustra- 
tion relied .upon practically by every- . 
body was that of Sri Dharam Vir son of 
Ram Bharosey who is presently the Dy. 
Minister in the Central Government. The 
fact appears to be that the total area of 
plot No. 1282 belonging to him was ` 
2 Menan 12 wie which had been noti- 
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plementation of the Scheme by the Alla- 
habad Development Authority and as 
such the same was excluded from the 
notification under 8, 6 of the Act. 


However, the rest of the area, namely, 
1 bigha 13 biswas of the aforesaid plot 
has been acquired, and possession has 
also been taken. Another instance strong- 
ly relied upon was that of Smt. Prabha 
Bhargava wife of Naresh Bhargava who 


is said to be a businessman of importance 


of the city of Allahabad, She is the 
owner of three plots, viz, 1302, 1298 and 
1299. The total area 11 bighas 18 biswas 
was notified under S. 14 of the Act. Sub- 
sequently on re-survey 16 biswas of the 
land of Plot No. 1302 was found built 
upon which also had a swimming pool. 
As such, the same was excluded from 
acquisition. Rest of the area, namely, 
11 bighas 3 biswas has been acquired. 
The third illustration was that of Shyam 
Engineering Works which was recorded 
over a number of. plots measuring 
6 bighas 2 biswas, 8 biswas 2 dhoors was 
found to be built upon and therefore, 
that ~was left out on the remaining land 
belonging to the. same had been acquir- 
ed, 


24. From the above illustration strong- 


_ Ty relied upon we find that the plea of 


hostile discrimination made by this peti- 
tioner and the petitioners of the other 
writ petitions has no substance. In the 
counter-affidavit filed on behalf of the 
respondents it has been averred that only 
those constructions which existed prior 
fo the notification issued under S. 4, 
which did not, in any way, hamper or 
damage the execution of the scheme had 
been left out. We have no reason to 
doubt the correctness of this submission 
made in the counter-affidavit of Sobh 
Nath Gupta who is a responsible Officer. 
No material was also. brought to our 
notice which could controvert the afore- 
said assertion. We have already said in 
the connected writ petition that there 
was no impediment in the power of the 
Sttae Government in acquiring the con- 


` structed portions, as the word ‘land’ in- 


cludes superstructures, We need not ela- 
borate this point: 


25. In Writ Petition No. 10165 of 1981, 


the (case) further made was that -no 


hearing had been given under Sec. 5-A. 
For this purpose, the petitioners learned 
counsel relied on the statement made by 
the petitioner in his affidavit and also on 
the affidavit of the learned counsel who 


appeared for the petitioner. We exam~. 
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ined a number of files of S. 5A proceed- 
ings for satisfying ourselves as to whether 
a hearing had been given. In this case, so 
also in many others we found that argu- 


“ments were heard by the Special Land 


Acquisition Officer. The order sheet 
noting that the arguments had been 
heard in all the cases had been signed 
either by the counsel appearing for the 
objectors or by the objectors themselves. 
In this view of the matter, we are not 
prepared to accept the petitioner’s. case 
that his counsel was not heard. The ex-. 
planation offered only was what the sig- 


‘matures of these petitioners had been ob- 


tained on the order sheet when they 
were blank. We are unable to place any, 
reliance on this theory. 


Shobh Nath Gupta was present in the 
Court. We put a question to him about 
the aforesaid fact of having obtained the 
signatures on the order sheets when they 
were blank. He denied the same, We are, . 
therefore, unable to hold that the hear- 
ing under S. 5A was not given. In fact, 
hearing was given to the petitioner of 
this petition and all others. One must 
notice that nothing was required to be 
said in support of the objections filed by 
the petitioners. We also had seen the re- 
port submitted by the Special Land Ac- 
quisition Officer to the State Government 
under S. 5A. Hence, the argument that 
there was no report also has no sub- 
stance, After seeing the order sheets 
some of the learned counsel themselves 
found it difficult to pursue the matter re- 
lating to the hearing having not been 
granted to the objectors. 


- 26. Writs Nos, 10147, 10148, 10155 and 
10161 were argued by Sri H. P. Dubey, 
His emphasis was that the constructions 
Involved in Writ No. 10147 was very old. 
We need not go into this question any 
further, as we have already dealt: with 
this aspect of the matter above, His argu- 
ments also.on the points which have al- 
ready been decided by us. 


27. In Writ No. 11211 of 1981 Sri s. S. 
Bhatnagar urged that since the- land had 
been purchased by the petitioner from 


‘the Co-operative Society for construction 


of the house hence the acquisition of the 
land of the petitioner was not for a pub- 
lic purpose covered by the Land Ac 
quisition Act. The counsel urged that 
the purpose for which the land is intend-. 
ed to be acquired has already been 
achieved by the construction of the house , 
by the petitioner. The submission is not 
tenable, Apart from the fact that thera 
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is a dispute between the parties about 
the fact as to whether the petitioner has 
constructed upon the land or not, an- 
other thing to be noted is that establish- 
ment of an Avas Colony for the general 
public is one thing and construction of a 
house by an individual is: another thing. 
The two things cannot be kept at par. 
28, For the reasons given above and 
in Writ No, 10603 of 1981 we dismiss all 
the writ petitions summarily. The stay 
orders passed in all these petitions are 
hereby discharged. 
Petitions dismissed. 
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M/s. Banaras Electric Light and Power 
Co. Ltd, - Petitioner v. The Collector, 
Varanasi and others, Respondents. 

Review Application No. 15 of 1981, in 
Civil Mise. Writ Peto. No. 1788 of 1974, 
D/- 16-4-1982. 

Civil P. C. (5 of 1908), O. 47, R. 1 — 
Review application — Discovery of new 
and important evidence — Exercise of 
due diligence at appropriate time not 


stated -— Review application would not 


be maintainable. 


Where the only averment in the re- 
Joinder filed in. support of review appli- 
cation which was filed on the ground of 
discovery of new and important evidence, 
was that the officers dealing with the case 
had no knowledge and had no occasion 
to know about the notice given by the 
petitioner company to the officer and, 
therefore, could not bring it to the notice 
of the court at the time when the writ 
petition was heard, it could be said that 


_ neither the affidavit filed along with the 


review application nor in the rejoinder 
affidavit it had been stated that even 
after exercise of due diligence the notice 
was not within the knowledge of the offi- 
cers or could not be producéd by them 
at the time when the writ petition was 
heard and decided. Therefore the review 
application filed on behalf of the officers 
to the writ petition would not be main- 
tainable, as the requirement of the exer- 
cise of the diligence at the appropriate 
time constitutes the very basis for main- 
taining a review application filed on the 
ground of discovery of new and impor- 
tant matter of evidence. Case law dis- 
cussed. (Paras 9, 11) 
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- MAHABIR SINGH, J.:— The Banaras 
Electric Light & Power Company Ltd 
(hereinafter referred to as the 
petitioner) . filed Civil Mise. Writ 
Petition - No. - 1788 of 1974 against 
(1) the Collector, Varanasi District, 
Varanasi (2) . The Executive Engi- 
neer, Electricity Maintenance Division, 
P.O.D.L.W, Manduadih, Varanasi, (3) 
U.P, State Electricity Board, 14 Ashok 
Marg, Lucknow and (4) State of U. P. 
(hereinafter referred to as the respon- 
dents) for various reliefs. The said writ 
petition was partly allowed by us on 
Feb. 2, 1981 (reported in 1981 All LJ 
303). The present application for review 
has. been filed on behalf of respondents 2 
and 3 to the writ petition. 


2. The facts giving rise to the writ 
petition’ are contained in our judgment 
aforesaid dated Feb. 2, 1981, For purpose 
of the review application it may be 
stated in brief that the petitioner had a 
licence under the Indian Electricity Act, 
1910 for generating and supplying elec- 
tricity within the municipal limits of 
Varanasi. It also started with effect from 
Nov. 1962 purchasing a considerable 
quantity of electricity in bulk at voltage 
11 KV from the U. P. State Electricity 
Board, respondent No. 3 in regard to 
state of electricity by it the U. P State 
Electricity Board issued a notification 
dated 28th Dec. 1971 revising the grid 
tariff to be applicable with effect from 
Jan. 1, 1972. In the bills issued by the 
U. P. State Electricity Board to the peti- 
tioner bétween January and August, 1972 
rebate .of 5 per cent purporting to be 
under cl. (6) (b) of the aforesaid notifi- 
cation was granted to the petitioner. In 
subsequent bills dated Oct. 3, 1972 and 
Nov. 1, 1972 however the said rebate was 
not granted, Not only that two bills both 
dated Oct. 30, 1972 were served on the 
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petitioner making’ demand for refund of 
the amounts mentioned there in the 
ground that rebate of five per cent had 
earlier been wrongly allowed in the bills 
for the period between Jan. and Aug., 
1972. Even though the bills for the period 
between September, 1972 and March, 
1973 did not allow any rebate the peti- 
tioner. made payments after deducting 
rebate calculated at the rate of five per 
cent. Subsequently a notice of demand 
dated Jan. 18, 1974, was served by U. P. 
State Electricity Board on the petitioner 

requiring it to pay a sum of Ru 
` pees 9,38,910.85 within (80) days failing 
which it was to be recovered as arrears 
of land revenue. An objection was sent 
by the petitioner to the aforesaid notice 
on Mar, 22, 1974 but no heed having been 
paid to the said objection Civil Misc. 
Writ Petn. No. 1788 of 1974 referred to 
above was filed for various reliefs. Sev- 
eral grounds were urged in support of 
the writ petition by counsel for the peti- 
tioner but only one ground which is rel= 
evant for purposes of this writ petition 
is being mentioned. The petitioner had 
urged that in view of rebate having been 
allowed to them they adjusted their rates 
accordingly and did not pass it over to 
the consumers and as such the U. P. 
State Electricity Board was estopped 
from recovering the amount from them. 
None of the grounds urged found favour 
with this Court except one, namely, that 
for the period between Jan. 1, 1972 and 
Dec, 9, 1972 the U. P. State Electricity 
Board was estopped from recovering any 
amount from the petitioner deducted by 
it as rebate. The present review applica- 
tion has been filed by respondents 2 and 
8 on the ground of discovery of fresh 
material, In the review petition it has 
been alleged that this case of the peti- 
tioner was wholly wrong that they had 
not passed over the enhanced amount to 
the consumers. They had actually ‘moved 
the U. P. Government and the U. P. State 
Electricity Board for raising the rate 
chargeable from the consumers, keeping 
in view the increase in tariff, ie, Ru- 
pees 16,50,000/- which did not take the 
rebate into consideration at all and the 
Board after considering the matter sanc- 
tioned the increase in rate in part, So the 
plea of estoppel had no force at all 
They seek to file these papers in connec- 
tion with the sanction of increase in une 
rate to. support their plea. 

3. This application has been eT 
on behalf of the. petitioner mainly on two 
grounds :. (1) that the documents which 
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-are sought to be relied on as additional - 
evidence 


were in the knowledge of re- 


spondents 2 and 3 even at the time when . 


they contested the writ petition and since 
no cause has been shown’ as to why they 
were not filed at the appropriate stage 
along with the counter-affidavit in the 
writ petition the review application is 
not maintainable, and (2) even if the 
documents in question are taken into 
consideration the plea of estoppel against 
the U. P. State Electricity Board was still 
maintainable as in their application for 
sanction of higher rate they had given 
figures of the enhanced cost after consi- 
dering the rebate allowed. They gave the 
break up of the amount of Rs. 16,50,000/- 
to illustrate the same. 


4. In their rejoinder respondents 2 and - 


3 disputed this break up and alleged that 
this was wholly wrong and the figures 
were being given simply for meeting the 


ae ints raised and they calculated the re- . 
ate 


only on a part of the charges and 
not on the entire amount because the re- 
bate is due if at all on the entire amount 
and not on a part. Had that been so the 
figure of the enhanced cost would not 
have been Rs. 16,50,000/- but very much 
less raised by counsel for the parties at 
some length we are of the opinion that 
there is substance in the first objection 
raised by counsel for the petitioner and 
the review application is liable to be dis- 


w 
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missed on that ground alone and in that — 


view of the matter it is not necessary to 
Bo into the second objection Taed: by 
counsel for the petitioner. 


5. The sheet anchor of the review ap- 
plication ig copy of a notice dated Jan. 
24, 1972 sent by the petitioner to the 
State Government and the U. P. State 
Electricity Board which has been filed as 
Annexure I 
Annexures 2 and 3 to the review applica- 
tion are copies of citations in a news 


paper consequent upon the notice dated: 


Jan, 24, 1971. Amnnexureg 4 to 6 to the 
review application are the copies of cer- 
tain letters. 


6. Before dealing with the first objec- 
tion raised by counsel for the petitioner 
about the maintainability of the review 
ap lication we find it necessary to con- 

er at this place certain decisions deat- 
a scope of the 
power of review with particular refer- 
ence to a judgment delivered in a writ 
petition. ` In Shivdeo Singh v. State of 
Punjab (ATR 1968 SC 1909) (at p. 1911) 
it wag held : i 


to the review application. - 


+ 
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“It is. sufficient. to say that there is 
nothing in Art. 226 of the Constitution 
to preclude a High Court from exercising 
the power of review which inheres in 


every court of plenary jurisdiction to 


prevent miscarriage of justice or to cor- 
rect grave and palpable errors committed 
by it.” l r 

In Sow. Chandra Kanta v. Sheikh Habib 
(AIR 1975 SC.1500) it was held : 

“A review of a judgment is a serious 

step and reluctant resort to it is proper 
only where a glaring omission of pat- 
ent mistake or like grave error has crept 
in earlier by judicial fallibility.” 
In A. T. Sharma v. A. P. Sharma (ATR 
1979 SC 1047) after referring to the deci- 
sion in Shivdeo Singh's case (supra) it 
was held (at p. 1048) :— 

‘Tt is true as observed by this Court 
in Shivdeo Singh v. State of Punjab 
(AIR 1963 SC 1909) there ig nothing in 
Art. 226 of the Constitution to preclude 


a High Court from exercising the power - 


of review which inheres in every court 
of plenary jurisdiction to prevent mis- 
carriage of justice or to correct grave 
and palpable errors committed by it 
But there are definitive limits to the ex- 
arcise of tha power of review. The power 
of review may be exercised on the dis- 
covery of mew and important matter or 
evidence which, after the exercise of dus 
diligence was not within the knowledge 
of the person seeking the review or 
could not be produced by him at - the 
time when the order was made; it may 
be exercised where some mistake or er- 
ror apparent on the face of the record 
is found; it may also be exercised on any 
analogous ground.” 


7. While dealing with the power to re- 
view its own judgment the Supreme 
Court in Northern India Caterers v. Li. 
Governor. of Delhi (AIR 1980 SC 8674) re- 
iterated the view taken by it in Sow. 
Chandra Kanta’s case (supra) that the 
finality of the judgment delivered by the 
Court. will not be reconsidered except 
“where a glaring omission or a patent 
mistake or like grave error has crept in 
earlier by judicial fallibility’’. 

8. The question as regards court's 
power of review in proceedings under 
Art. 226 of the Constitution came up for 
consideration before a Full Bench of the 
Gujarat High Court in Gujarat Univer- 
sity v. Sonal P, Shah (AIR 1982 Guj 58). 
Giving his leading judgment Bhatt, J., in 
paragraph 8 of the report, after taking 
notice of the amendment made in S. .141 


snares * 
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of the Civil P.-C. to the effect that the 
word ‘proceeding’ used in that section 
did not include a writ petition under 
Art. 226 of the Constitution and A. T. 
Sharma’s case (AIR 1979 SC 1047) (supra) 
held (at p. 62):— i 

“So I find that following legal propo- 
sitions stand firmly established :— 

(1) The provisions of the Civil P. C. of 
Order 47 are not applicable to the High 
Courts power of review in proceedings 
under Art. 226 of the Constitution, 

(2) The said powers are to be exercis- 
ed by the High Court only to prevent 
miscarriage of justice or to correct grave 
and palpable errors, (The epithet ‘‘palp- 
able” means that which can be felt by 
a simple touch of the order and not 
which could be dug out after a long 
drawn out process of argumentation and 
ratiocination), 

(3) The inherent powers through ex 
facie plenary are not to be treated un- 
limited or umabridged, but they are to 
be invoked on the grounds analogous to 
the grounds. mentioned in O. 47. R. 1, 
namely : 

(i) discovery of new and important 
matter or evidence which the party seek- 
ing the review could not produce at the 
time when the earlier order sought to 
be reviewed was made, despite exercise 
of due diligence; (if) existence of some 
mistake or error apparent on the face of 
the record; and (ii) existence of any 
analogous ground, (These are the very 
three grounds referred to in O. 47, R. 1, 
Civil P. C. and by declaration of law at 
the hands of the Supreme Court in the 
above case they are the hedges or limita- 
tions of the High Court’s power), 

9. Coming to the facts of the instant 
case it would be seen that here the re- 
view is sought not on the ground that a 
glaring omission or a patent mistake or, 
like grave error has crept in earlier by 
judicial infallibility nor on the ground 
that this Court committed by grave and 
palpable error in deciding the writ peti- 
tion. It has been filed.only on the ground 
of discovery of new and important evi- 
dence. As has been emphasised by the 
Supreme Court in A. T. Sharma’s case 
(supra) which has been followed by the 
Full Bench of the Gujarat High Court in 
the case of Gujarat University (supra) 
before a review application can be en- 
tertained this ground it has to be estab- 
lished by the applicant in the review ap- . 
plication that the additional evidence 
which is .sought -to be relied on was 
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“after the exercise of due diligence not 
within the knowledge of.the person seek- 
ing the review or could not be produced 
him at the time when the order was 
made, In the instant case there is no 
averment to this effect either in the aff- 
davit filed in support of the review .ap- 
plication or even in the rejoinder affi- 
davit, In the affidavit filed along with thë 
review application what has been stated 
is that after the judgment was delivered 
in the writ petition 
Engineer, Electricity Supply Undertaking, 
State Electricity, Varanasi had the occa- 
sion to appear before the Special Officer 
: to the State Government 
connection while wading 
through the old files in the office of the 
Electrical Inspector to the State Govern- 
ent he found the document referred to 
in the review application. As pointed, out 
above the sheet anchor of the review ap- 
plication is a notice sent by the petitioner 
to the State Government and the U. P. 
State Electricity Board itself on 
anuary 24, 1972. This notice, therefore, 
as apparently with the `U. P. State 
Electricity Board which is an applicant 
in the review application even at the 
ime when the counter-affidavit in the 
writ petition was filed and the writ peti- 
tion was heard and decided. ‘The only 
averment -in this behalf in the rejoinder 
affidavit is that the officers dealing with 
the case- had no knowledge and had no 
occasion to know about this notice given 
by the petitioner-Company and, there- 
fore, could not bring it to the notice of 
this Court at the time when the writ 
petition was heard, It would thus be 
seen that neither in the affidavit filed 
along with the review application nor in 
the rejoinder affidavit it has been stated 





































knowledge of respondents 2 and 3 or 
could not be ‚produced by them at the 
time when the jwrit petition was heard 
and decided. The requirement of the 
"exercise of the diligence” at the appro- 
priate “time constitutes the very basis 
for maintaining a review application 
filed on the ground of discovery of new 
and important matter of evidence. In 
Pyare Lal v. Chhotey Lal (AIR 1942 All 
82), while dealing with the power of re- 
view under O. 47, R. 1, C. P. C. on the 
basis of discovery of new or important 
evidence it was held that O. 47, R. 1, 
C. P. C. requires a high standard of dil- 
gence and that the person who wants 4 
review should prove strictly diligence he 
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the Superintending . 


_|that even after exercise of due diligence ' 
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claims to have exercised. The same view 
was taken im an earlier decision in 
Kariya Mahto.v. Ram Sarup (AIR 1917 
All 107). 
10. Counsel for the respondents 2 and | 
3 on whose behalf the present review ap- 
plication has been filed has however 
placed emphasis on the decision of the 
Supreme Courtin O..N. Mohindroo v. 
Distt. Judge, Delhi (AIR 1971 SC -107) 
and has urged on its basis that a review 


application is maintainable if a manifest 


wrong has been done it is necessary to 
pass an order to do full and effective jus- 
tice. It is urged that when the very basis 
on which the plea of estoppel was allow~ 
ed by this Court in part failed, it would 
be manifestly unjust to allow the bene 
fit a second time. Having given our an- 
xious consideration we are of opinion 
that the said decisions is of no assistance 
of respondents 2 and 3, That was a case 
where: the scope of the power of review 
by the Supreme Court with particular 
reference to Art. 137 of the Constitution 
was considered, An advocate had been 
debarred from practice. There. were cer- 
tain special circumstances pointed out by 
the Supreme Court on the basis of which 
it took the decision that it was a fit case 
for allowing the review application. These 
circumstances are pointed out in paras 
21, 36 and 37 of the report. No such cir- 
cumstance is, however, to be found in the 
instant case. In Punjab Co-operative 
Bank Ltd. v. Commr. of Income-tax (ATR 
1940 PC 230) relying on the observations 
of Lord Halsbury in Quinn v, Leatham 
(1901 AC’ 495) it was held: ~ . 

“Every judgment must be read as ap- 
plicable to the particular facts proved or 
assumed to be proved since the general- 
ity of the expression which may be found 
there are not intended to be expositions 
of the whole law but governed or quali- 
fied by the’ particular facts of the case in 
which such expressions are to be found.” 
In S. V. Kondaskar v. V. M. Deshpande, 
((1972) 1 SCC 438) : (AIR 1972 SC 878) 
it was held in order to understand and 
appreciate the binding force of a decision 
it is always necessary to see what were 
the facts of the case in which the deci- 
sion was given and what was the point 
which was to be decided. It ig in view of 
what. has been pointed out above that we 
are of opinion that the decision in O. N. 
Mohindroo’s case (supra) is of no assist- 
ance to respondents 2 and 3. 

11. -In view of the foregoing we are o 
opinion that no case has been made a 
for entertaining the present review appli- 
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cation. In this view of the matter we find 
it unnecessary to go into the second ob- 
_ jection raised by counsel for the peti- 
- tioner that even on merits no case for 
review has been made out. 


12. In the result this review applica- 
tion fails and is dismissed but in the cir- 
cumstanceg of the case there shall be no 
order as to costs. 

Application dismissed. 
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SATISH CHANDRA C. J. AND 
A. N. VARMA J. 
Km, Darsha Ahuja and etc. etc, Peti- 
tioners v. University of Agra and An- 
other, Respondents. l 


Writ Petition No. 14495 of 1981, 
16-3-1982. 

Medical Council Act (102 of 1956), 
Ss, 19-A, 33 and 19 — Regulations of the 
Medical Council of India, Chap. 11 
Scope of — Conditions relating to mini- 
mum qualifying marks for selection of 
students to Medical Colleges — Validity 
= Ordinances made by Executive Coun- 
cil of University and Regulation framed 
by Medical Council of India, whether re- 
pugnant — Ordinances whether bad . for 
want of legislative competence, (Cons- 
titution of India, Arts. 246, 54 and Sch, 7 
List 1, Entry 66); (U. P. Universities Act 
(10 of 1973), S. 51 — Ordinances framed 
under, Orders 9, 11). 

In regard to the examination conducted 
by any University or Medical Institutions, 
the function of the Medical Council, is to 
ensure a certain minimum depree or pro- 
ficiency in the medical graduates coming 
out of these Medical Institutions, and with 
that end in view, to see that the norms 
set for examinations by these Medical 
Institutions do not fall below the coun- 
cil’s prescribed minimum standards of 
medical education required for granting 
recognition to medical qualifications by 


D/- 
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Universities or Medicial Institutions 
in India. The emphasis seems 
to be on the ‘minimum standards’ 
of medical education. It does 


not seem that the object or purpose of the 
Act is to prohibit the Medical Institu- 
tiong in India from laying down standards 
which may be higher or more stringent 
the minimum standards prescribed 

by the Medical Council. -AIR 1981 SC 
2045 Foll i _ (Para 4) 
From a combined reading of the provi- 
sions of Ss, 19-A and 33, it is clear that 
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the regulations under considerations were 
framed expressly to give effect to S. 19-A 
(1) in particular, read with S. 33° (i) 
for the purpose of prescribing “the mini- 
mum standards” of medicai education re- 
quired for granting recognised degree of 
M. B. B. S. by Universities or medical in- 
stitutions in India. These regulations have. 
statutory force as a piece of subordinate 
legislation, and, are mandatory as non= 
compliance therewith entails thé liabi- 
lity of withdrawal of recognition of the 
degree granted by that University under 
S. 19 of the Act The mandate, however 
extends only to. conforming to the mini- 
mum standards.” ° (Para 6) 


The Ordinances made by the Univer- 
sity militate against the Regulations fram- 
ed by the Council or any law enacted im 
Entry 65 of List. I, the Ordinances can- 
not be assailed on the ground of lack of 
legislative competence. In the present 
case, there is no such conflict. There is 
really no repugnancy between the Ordi- 
nances in question and the Regulations 
framed by the Medical Council. There 
is, therefore, ‘no question of the Ordi- 
nances being bad for want of. legislative 
competence. (Para 14} 


‘Under the Regulations the candidate 
is required to secure not only 50% in 
the aggregate but also 50% in the Clini- 
cal examination. There is, however, no 
such requirement in the case of clinical 
examination in Ophthalmology and E.N.T. 
The Ordinances 9 and 11 made by Execu- 
tive Council of the University are by 
no means repugnant to the Regulations 
framed by the Medical Council. The in- 
sistence by the Agra University that the 
candidates should secure 50% marks also 
in clinical examinations in the Eye and 
E. N. T. only demands of the student a 
slightly higher degree or proficiency in 
these subjects, If, anything, it prescribes 
a little higher standard than that laid 
down by the Medical Council of India. 
It does not in the slightest degree run 
counter either to the letter or the spirit 
of the minimum standards laid down by 
the Medical Council of India in its Regu- 
lations, The primary concern of the Medi- 
cal Council of India is to ensure that the 
education imparted by the Universities 
and the Medical Institutions in India and 
the examinations conducted by them 
for the grant of Medical degrees do not 
fall below the prescribed standards of 
proficiency expected of a Medical gra- 
duate. There cannot be any serious 
objection if a medical: institution or a 
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University lays down a slightly more 
stringent standard for the examinations. 

eS ' (Paras 8, 12A) 
- Even the Medical Council of India does 
desire that the two subjects namely E.N.T. 
and Ophthalmology should not be mix- 
ed up. There is nothing in the Regula- 
tions framed by the Medical Council of 
India which may point to the conclusion 
that. these two subjects, Eye and E.N.T. 
shall constitute a single subject. The 
Ordinances issued by the Agra University, 
therefore, prescribing that the candidate 
must pass the oral and clinical examina- 
on in Eye and E. N. T. separately can- 
- not be held to be unauthorised or contrary 
to the Regulations of the Medical Coun- 
cil. The subjects of Eye and E. N. T. ar® 
two distinct subjects, and, cannot, there- 
fore, be treated as one for the purpose of 
awarding grace marks. 
tioners, therefore, who 
both Eye and E. N. T. cannot legitimate- 
ly claim the right to be awarded grace 
marks which are awarded only if the can- 
didate fails in one subject and hag passed 
in all other subjects. As the two sub- 
jects namely Eye and E. N. T. are dis- 
tinct and separate, the marks obtained by 
candidates in the oral and clinical exam- 
ination in the two subjects cannot be 
clubbed together, The oral examination 
ts, nothing but a test of the theoretical 
knowledge of the candidate judged 
through discussion. That is the basic 
nature of an oral examination. If, as 
alleged by the petitioner, the candidate 
is also called upon to demonstrate his 
point by some practical application that 
would not detract from the essential 
character of the oral test in any case. 

(Paras 17, 18, & 22) 

Cases Referred: Chronological Paras 
AIR 1981 SC 2045: (1981) 4 SCC 296 3 
AIR 1979 SC 765 3 

M. Katju, for Petitioners; B. D. 
Mandhyan, for Respondents, 

A. N. VARMA; J.:— These five peti- 
tions are being disposed of by a common 


Judgment as the major controversies in-. 


volved therein are the same. The peti- 
tioners have been declared failed ‘at the 
third and final onal - examination 
of M.B.B.S. course held in September/ 
October, 1981 by the Agra University. 
The petitioners were all students of 
Sarojini Nayudu Medical College, Agra 
which is affiliated to the Agra Univer- 
sity, Agra. The relief. claimed in the peti- 
tion is that the results of the petitioners 
in so far as the subjects in-which they 
have been declared failed be quashed: rand 
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a writ of mandamus be'`issueq to tha 
respondents commanding them to declare 


the petitioners as passed at the said 
examination. i 


2. The petitioners have assailed the 
legality and propriety of their results 
broadly on two grounds: 

(1) The Regulations framed by the 
.Medical Council of India under S. 33 of 
the Indian Medical Council Act laid down 
the Scheme of Examination for the vari- 
ous professional examination including 
the third and final professional examina- 
tion for the degree of M.B.B.S. In this 
scheme of examination for the third pro- 
fessional examination whereas in regard 
to other subjects the candidate was re- 
quired not only to secure 50% in aggre- 
gate in each of the subjects but also 50% 
marks in the clinical examinations . in 
those subjects, There is significantly no 
such requirement. in regard to clinical 
examination in the subjects of Ophthal- 
mology and E.N.T. The Ordinance of the 
Agra University, however, made it obli- 
gatory for the candidates to secure 50% 
marks in the clinical examination even in 
Ophthalmology and E.N.T. applying these 
Ordinances, some of the petitioners who 
had failed in the clinical examination of 
Ophthalmology and E.N.T. have been de- 
clared failed. Inasmuch as the Regula- 
tions framed by the Medical Council have 
the force of a Parliamentary Legislation 
covered by Entry 66 of the Union List, 
the same must have an overriding effect 
over the Ordinances of the Agra Univer- 
sity to the extent that the latter are in 
conflict with the former. That being ‘so, 
the petitioners were entitled to be de- 
clared ag having passed the examination 
notwithstanding, that they did not re- 
ceive the minimum of 50% marks in the 
clinical examinations in Ophthalmology 
and E.N.T. 


(2) On a true and proper construction 
of the applicable -rules relating to. the 
award of grace marks, the petitioners 
were each, in any case, entitled to be de- 
clared passed as a result of grace marks 


-to which the petitioners had become en- 


titled on the facts admitted or estab- 
lished. 


3. We will take up the first point first, 
In order to appreciate the ~ submissions, 
it will be necessary to outline the true 
role and functions of the Medical Coun- 
cil of India and the legal effect and sta- 
tus of the Regulations framed by it vis 
a-vis Medical. Education being - imparted 
in India ag -well':.as the - standards. ‘and 
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schemes of professional examinations for 
the degree of M.B.B.S which is awarded 
‘by the various Medical Institutions. In fact 
this topic has been the subject of exhaus- 
tive consideration in various cases decid- 
ed by the Supreme Court. In State of 
Kerala v. Km. T. P. Roshana reported in 
AIR 1979 SC 765, their Lordships ob- 
served thus (at p. 771):-— 

“The Indian Medical Council Act, 
bas constituted the Medical Council of 
India as an expert body to control the 
minimum standards of medical education 
and to regulate their observance. Obvi- 
ously, this high powered council has 

er to prescribe the minimum stan- 
dards of medical education. It has impli- 
cit power to supervise the qualifications 
or eligibility standards for admission into 
médical institutions, Thus’ there is an 
overall invigilation by the Medical Coun- 
cil to prevent sub-standard entrance qua- 
lifications for medical courses, (Empha- 
BiS added), Par a x 
Again in the State of Madhya Pradesh 
v. Km. Nivedita Jain reported in (1981) 
4 SCC 296: (also reported in AIR 1981 SC 
2045) their Lordships of the Supreme 
Court had occasion to consider the same 
problem namely the effect of the Regula- 
tions framed by the Medical Council on 
the various executive orders issued by the 
State Government, The Supreme Court 
after analysing the various provisions of 
the Indian Medical Council Act in depth 
observed as follows at page 308 (of SCC): 
(at p. 2053 of AIR): 

“An analysis of the various sections of 
the Act indicate that the main purpose of 
the Act is to establish Medical Council 
of India, to provide for its - constitution, 
composition and its functions and the 
main function of the Council is to main- 
tain the medical register of India and to 
maintain a proper standard of 
education and médical ethics and profes- 
sional conduct for medical practitioners. 
The scheme of the Act appears to be that 
fhe Medical Council of India is to þe set 
_ up in the manner provided in the Act and 

the Medical Council will maintain a 
proper medical register, will prescribe 
minimum standards of medical education 
required for gran reco médical 
r. qualifications, will also prescribe stand- 
ards of post graduate medical education 
and will further regulate the standards 
of professional conduct and- etiquette 
and. code’ of ethics. for medical :practi- 
Honers;, (Emphasis added)i..- oe - 


_. 4 The decisions’ cited. above: clearly 
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point to the conclusion tbat in regard to 
the examination conducted by any Uni- 
versity or Medical Institutions, the func- 
tion of the Council, ig to ensure a certain 
minimum. degree of proficiency in the 
medical graduates coming out of these 
Medical Institutions, and with that end 
in view, to see that the norms set for 


prescribed minimum standards of medical 
education required for granting recogni- 
tion to medical qualifications by Univer- 
sities or Medical Institutions in India 
The emphasis seems to be on the ‘mini- 
mum standards’ of medical education, It 


more stringent than the minimum stand- 
ards prescribed by the Medical Council. 
5. This conclusion, is fortified further 
by an express statutory provision, name- 
ly S. 19-A of the Indian Medical Coun- 
cil Act which reads thus :-— 

“18-A, (1) The Council may prescribe 
the minimum standards of medical edu- 
cation required for granting recognised 
medical qualifications (other than post- 
graduate medical qualifications) by Uni- 
versities or medical institutions in India. 

(2) Coples of the draft regulations and 
of all subsequent amendments thereof 
shall be furnished by the Council to all 
State Governments and the Council shall, 
before submitting the regulations or any 
amendment thereof, as the case may be 
to the Central Government for sanction, 
take into consideration the comments of 
any State Government received within 
three months from the furnishing of, the 
copies as aforesaid, 


(3) The Committee shall from time to 
time report to the Council on the effici- 
ency of the regulations and may recom- 
mend to the Council such amendments 
thereof as it may think fit. 

‘We have then S. 33 of the Act which 
empowers the Council to make regula- 
tions generally to carry out the purposes 
of the Act, and without prejudice to this 
generality, to provide for various mat- 
ters enumerated therein, amongst which 
cl. (j) needs be quoted here:— 

- “(j) the courses and period of study 
and of practical training to be under- 
taken, the subjects of examination and 
the standards of proficiency therein to be 
obtained: in Univergities or mediéal insti- 
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tutiong for grant of recognised médical 
_ qualifications.” 

> 6, From a combined’ reading of th 
provisions mentioned above it seems 
clear to us that the regulations under 
considerations were framed expressly to 
give effect to S. 19-A (1) in particular, 
read with S. 33 (j) for the purpose of 
prescribing “the minimum standards” of 


medical education required for granting- 


recognised degree of M.B.B.S. by Univer- 
sities or medical institutions in India. 
These regulations have statutory force as 
a piece of subordinate legislation, and 
are mandatory as non-compliance there- 
with entails the liability of withdrawal 
of recognition of the degree granted by 
that University under S. 19 of the: Act. 
The mandate, however, extends only to 
conforming to the minimum standards, 

7. That, in our view, seems to the 
true status and scope of the regulations 
in question, 

8. Incidentally, the Regulations are 
entitled Minimum Recommendations of 
the Medical Council of India on Under- 
graduate Medical Education. They first 
deal with the admission to the Medical 
courses, the selection of students for ad- 
mission, the duration of course of medi- 
cal education, medical curriculum and 
so forth Then they lay down the 
‘Scheme of Examination’ for various 
professional examinations. These fall un- 
der Chapter XI of the Regulations. We 
are concerned here with the last profes- 
sional examination which has bees pre- 
scribed as “End. of phase II”. A perusal 
of the Scheme of Examination recom- 
mended by the Medical Council of India 
for the third professional examination 
shows that in each of the following sub- 
fects, is 
' 1. Medicine including Community Me- 
dicine and Paediatrics. 

2. Surgery. 

3. Eye and E. N. T., and, ` ; 

4, Obstetrics and Gynaecology. 
the candidate ig required to secure not 
only 50% in the aggregate but also 50% 
in the clinical examination. There is, 
however, no such requirement in the case 
of clinical examination in Ophthalmology 
and E. N., T. 

9. It appears that the Academic Coun- 
“cil of the Agra University passed a reso- 
lution agreeing to adopt the aforesaid 
regulations recommended by the Medical 
Council of India, However, under cls. (c) 
& (m) of S. 51 (1) of the U.P. State Uni- 
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versities Act, 1973, the conditions under 
Which student shall be admitted to the 
examinations, degrees and diplomas of 
of the’ University and shall be eligible 
for the award of such degrees and dip- 
lomas as well as the conduct of exam- 
inations are all matters which are gov- 
erned by Ordinances, subject, only to tha 
provisions of the U. P. State Universities 
Act and the Statutes framed thereunder, 
In pursuance of this power, the Execu~ 
five Council at its meeting on 18-11-1973 
issued Ordinances conformably with the 
recommendations of the Medical’ Council 
of India. : Ordinance No. 9 lays down the 
subjects which candidates for the, Third 
Professional Examination are required to 
pass. In regard to Ophthalmology and 
7 N. T. this Ordinance provides as fol- 
OWS : ; 


“Eye. and E. N. T. Written one paper 
(in 2 parts) : part A for Ophthalmology 
and part B for E. N. T. Oral Examination 
(Eye and E. N. T. separately). Clinical 
aoe (Eye and E. N. T. separate 
y ds i : ¢ 
10. The next relevant Ordinance made 
by the Executive Council on 18-11-1978 
is Ordinance No. .11, which reads thus 
(in so far as-it is relevant) : 

“For a pass, a candidate shall be re 
quired to obtain not less than 30 per cenf 
marks in the aggregate in each of tha 
subjects as enumerated in Ordinances 5, 
7 and 9 foregoing: provided that he 
shall also have to secure 50 per cent 
marks separately in the  clinical/oral/ 


_ practical examination of the various pre- 


scribed subjects at the Final Professional . 
Examination: provided that it shall be 
lawful for the University to award grace 
marks up to a maximum of 5 to a candi- 


‘date who: has failed only in one subject 


and has passed in all the other subjects, 

11, It is significant that this Ordinance, 
which undoubtedly has the force of law, 
was very much in existence before the 
petitioners appeared at the examination 
in question in Sept./Oct. 1981. 


< Sofar as the. ‘aforesaid Ordinances: 


made by the University are concerned, 
the only conflict pointed out by the 
learned counsel for the petitioners be- 
tween them and the Regulations framed 
by the Medical Council of India was in 


ae to the requirements of securing 
50 


marks also in clinical examinatiqn 
in Eye and E, N. T. which requirement 
as mentioned above is absent from the 
Regulations of the Medical Council. 
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12-A. Having given the matter a care- 
1 thought, we are clearly of the opinion 
that the Ordinances referred to above 











g 


India. It does not in the slightest 
run counter either to the letter or the 
spirit of the minimum standards laid 
down by the Medical Council of India in 
its Regulations, As already noticed the 
primary concern of the Medical Council 
of India is to ensure that the education 


examinations conducted by them for the 
grant of Medical degrees do not fall be- 
low the prescribed standards of profici- 
ency expected of a medical graduate. 


any serious objection if a medical insti- 
tution or a University lays down a slight- 
ly more stringent standard for the exam- 
inations. We, therefore, find no substance 
in the first submission. 

13. As a corollary to the first argu- 
ment, the learned counsel for the peti- 
tioners submitted that the Regulations 
framed by the Medical Council of India 
have the force of a Parliamentary Legis- 
lation falling in a field occupied by the 
Union List. They referred us to Entry 66 
of List I of the VIlth Schedule of ‘the 
Constitution of India. The University 
hence, it was urged, cannot deviate from 
the standards laid down by the Council 
either way or at all. de eG 

14, We are, however, not impressed 
by this arguments. Under Entry 25 of 
the IUN list, the State Legislature is com~ 
petent to enact laws pertaining to edu- 
cation including ‘Technical . Education, 
Medical Education in Universities, sub- 
ject to the provisions of Entries 83, 64 
65 & 66 of List I. Unless therefore, the 
Ordinances made by the University mili- 
tate against the Regulations framed by 
the Council or any law enacted in pur- 
suance of Entry 66 of List I, the Ordin- 
ances cannot be assailed on the ground 
of lack of legislative competence. In the 
present case, there ig no such conflict. 
As observed, there is really no repug- 
nancy between the Ordinances in ques- 
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tion and the Regulations framed by the 
Medical Council. There is, therefore, no 
question of the Ordinances being bad for 
want of legislative competence. 

15. Before we pass on to the’ second 


- point, we may notice another submission 


which was made on behalf of Sri Bhu- 
pendra Ahuja in Writ Petition No, 1176 
of 1982. It wag urged that after the re- 
commendations of the Medical Council 
were approved by the Central Govern- 
ment, they: became Regulations under 
S. 33 of the Indian Medical Council Act. 
The Regulations, therefore, came to be 
invested with mandatory character and 
became binding on the respondent Uni- 
versity. The University could not hence 
deviate from the Regulations framed by 
the Council, The submission has no 
merit, We have proceeded on the assump- 


_ tion that these Regulations are manda- 


tory. We have, however, taken the view 
that there is really no repugnancy be- 
tween these Regulations and the, Ordin- 
ances framed by the University. As dis- 
cussed above the mandate is only with 
regard to the minimum standards which 
ought to be followed in regard to these 
examination. The impugned Ordinance 
does not, in our opinion, prescribe stand- - 
ards which may be said to be lower than 
by the Regulations. 
Even if this submission of the learned 
counsel, therefore, -is accepted, it does 
not take the matter further for the peti- 
tioners. l 

16. Now the second point. Under this 
head the first submission was that the 
University was not right in taking the 
view, for the purpose of deciding whe- 
ther or not the petitioners are entitled 
to grace marks, in treating Eye and 
E, N. T. as separate subjects. It was 
urged that Eye and E. N. T. have been 
mentioned as one subject in the Regu- 
lations framed by the Medical Council 
and they ought, therefore, to be treated 
as one subject. We cannot, agree. In the 
counter-affidavit which has been filed on 
behalf of the University facts have been 
mentioned in considerable detail showing 
that Eye and E. N, T. are two separate 
subjects, In the counter-affidavit, it has 
been asserted that under S. 27 (2) of the 
U., P. Universities Act, it is provided that 
each department shall have such subjects 
of study ag may be assigned to it by Or- 
dinances, In the Ordinances issued under 
these provisions, ~ it has been provided 
that every department shall have one 
subject in the name of the department. 


_The .counter-affidavit then goes on to 
state that the Departments for\ Eye and 
E. N. T. are separate, having separate 
Heads of the Departments.. This has been 
so ever since 15-7-1977. 


17. Furthermore, even according to 
the recommendations of the Medical 
Council the paper for Eye and E. N. T. 
is to consists of 2 parts A and B. Part 
A is for Eye and Part B for E. N.T. Be- 
sides, in the above mentioned Booklet 
issued by the Medical Council of India, 
there are some Notes printed at pages 23 
and 24 below the Scheme of Examination 
for the III Professional Examination. The 
IV and: V notes appearing at page 24 are 
Significant in this respect. These are as 
follows. 

“IV. The E. N. T. and Ophthalmology 
examinations shall be conducted by the 
teachers in the speciality concerned, 

V. Separate answer books should be 
provided for each part, of any one 
paper.” 


the Regulations 








subjects, Eye and E. N. T. 
all constitute a single subject, The Or- 
dinances issued by the. Agra University 
therefore, prescribing that the candidate 
must pass the oral and clinical examina- 
ion in Eye and E. N. T. separately can- 
ot be held to be unauthorised or çon- 


‘Council. The petitioners have totally 
failed to establish by any cogent argu- 
ment or tangible material that the two 
subjects are one and the same and ought 


to have been treated as such. Under these. 


circumstances, on a matter like this we 
would rather accept the assertion of the 
respondents that the subjects of Eye and 
E. N. T. are two distinct sub- 
cts, and, cannot, therefore, be 
ted -as -one for- the purpose of 
grace marks. AH - the 
-therefore, who have failed 
in both Eye and E. N. T. cannot legiti- 
mately claim the right to be awarded 
ace marks which are awarded only if 
the candidate fails in one subject and 










has passed in all other subjects (vide 
Ordinance No. 1. 
~ 18. The submission of the learned 


counsel, for the petitioners that the marks 
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trary to the Regulations of the Medical ` 


-candidate in the. subject 


” 


obtained by the petitioners in the ` oral 
and clinical examination in the two sub- 
jects Eye and E.N.T. ought to have been 
clubbed together must also be rejected 


on the same ground. As the two subjects 


namely Eye and E.N.T. are distinct an 
separate, the marks obtained by candi- 
dates in the oral and clinical examina- 
tions in the two subjects cannot be ¢lub- 
bed together. 


19. The next submission under the 
second point urged was that the Univer- 
sity has wrongly freated the oral exam- 
inations as the practical examination for 
the purpose of awarding grace marks, It 
was submitted that the oral examinations 
also implied: some practical demonstra- 
Hons required to be performed by the 
candidate and consequently the oral tests 
should properly fall’ in the category of 
practical examination for the application 
of the rule relating to the grace marks. 
The rule relating to grace marks in so far 
as it is relevant, as adopted by the Uni- 
versity at the meeting of the Executive 
Council held in June 1980 reads as fol- 
lows:— 


“For the purpose of this rule, 
Theoretical and practical tests in a sub- 
ject at every one examination will count 
as two subjects.” 

The quéstion.is whether the oral test can 
be equated with practical test within the 
meaning of this rule, 


20. In support of their contention, the 
petitioners have relied on a letter writ- 
ten by the'Principal of the aforesaid 
Medical College, a true copy thereof has 
been annexed, to the writ petition as an~ 
nexure 3. This letter is addressed to the 
Vice-Chancellor of the University. In it 
the Principal has submitted that the oral 
examination ought to be treated as a 
practical: examination for the purpose of 
application of the rules relating to the 
award: of grace marks. 

21. In reply to the aforesaid submis- 
sion, the learned counsel for the respon- 
dents invited our attention to the’ various 
averments made in the counter-affidavit 
filed on behalf of the University. Detail- 
ed reasons have been given in the coun~ 
ter-afidavit why the ' Academic Bodies 
have always treated oral tests as falling 
within the category of the practical 
examination. It ig asserted that oral tests 
are nothing but a viva voce examination 
testing the theoretical knowledge. of the 
concerned, Ii 
has ‘been further asserted that-oral exams 


the 
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ination has been a part of the M.B.B.S. 
examination for a considerable length of 
time even under the old Schemes of 


Examination. According to. all those 
-old Schemes , of Examination 
marks assigned in written papers 


and oral examinations were al- 
ways grouped together for the purpose 
of determining whether or not the candi~ 
date has secured minimum marks in 
theory. It is further asserted that oral 
tests have been traditionally treated as 
the practical in nature always. 

22. In our view, the stand of the Uni- 
versity appears to be fully justified. The 

ral examination is, in our opinion, no- 
thing but a test of the theoretical know- 
ledge of the candidate judged 
through discussion. That is the 
basic nature of an oral exam- 
ination. If, as alleged by the petition- 
ers, the candidate is also called: upon to 
demonstrate his point by some practical 
application that would not detract from 
the essential character of the oral test. 
_ In any case; on a matter like this we 
would rather go by the opinion expressed 
by the Academic Bodies than the opinion 
of the petitioners, even if the same is 
supported by the individual opinion of 
the Principal. 

23. The result of the aforesaid discus- 
sion, therefore, is that there is no sub- 
stance in any of the points urged in sup- 
‘port of these petitions. The petitioners 
were rightly declared failed at the exam- 
ination in question, In regard to Pradeep 
Kumar Upadhyaya we may mention that 
not only had he failed in the oral’ and 
clinical examinations in Ophthalmology 
but he had also failed to secure an aggre- 
gate of 50% marks in, the Eye and E.N.T. 
in addition he had further failed in the 
orals in surgery. Under the circumstan- 
ces, he would fail even if all or any of 
the circumstances mentioned above were 
answered in favour of the petitioners. 

24, The petitioner Ku. Darsha Ahuja 
has failed in both the oral and a clinical 
test of E.N.T. having secured 11/25 marks 
in each of the two tests, As she failed to 
secure the minimum of 50% marks sepa- 
rately in the clinical/oral examination 
of E.N.T.: she was rightly declared failed 
in accordance with Ordinance No. 1t. 
‘Further as the oral and clinical examina- 
‘tions were’ to be tréated as two subjects 
for the purpose of the application of the 
‘rule relating to grace marks, the Uni- 


versity rightly declined | to award race ject 


marks to her, 
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25. The petitioner Naresh Chandra 
has failed in the orals of Obstetrics and 
Gynaecology having secured only 18/40 
marks as well as in the clinical examina- 
tion of those subjects having secured 
23/50: marks. In regard to Obstetrics and 
Gynaecology the candidate was required 
to secure the minimum of 50% marks 
also in the clinical examination both ac- 
cording to the Regulations of the Medical 
Council as well as Orinance No. 11 of the 
Agra University. The petitioner was 
hence rightly declared .failed. Further 
as the oral and clinical testg were to be 
treated as separate subjects for awarding 
grace marks, the University rightly de- 
clined to give any grace marks to the 
petitioner, 

26. The petitioner Bhupendra Ahuja 
has failed both in oral and Clinical exa- 
mination of E. N. T., having secured 5/25 
marks and 3/25 marks respectively. Fur- 
thermore, the aggregate in Eye & E.N.T. 
is also short of the requisite minimum 


- being 98/200. He was, therefore, rightly 


declared failed and for the reasons 
already stated, the University was also 
Within its rights in refusing to award 
grace marks to him. 

27. The last case is that of Pradeep 
Kumar Garg. He has failed both in the 
orals of Surgery as well as in the Clini- 
cal examination of Obstetrics and Gynae- 
cology having secured respectively 13/40 
and 23/50 marks. As 50% marks were 
mandatory in the Clinical examination of 
Obstetrics and Gynaecology both. accord- 
ing to the Regulations of the Medical 
council as well as Ordinance No. 11 of 
the Agra University, he was liable to be 
declared failed, in any case. Furthermore, 
for the reasons already stated he was also 
not entitled to the grace marks as he had 
admittedly failed in more than one sub- 


Ject. 


28. Before concluding we may briefly 
notice another submission which was 
faintly made on behalf `of Bhupendra 
Ahuja. The argument was that the can- 
didates were supplied an application form 


which they were required to fill in for 


being admitted to the examination. The 
application form was accompanied by a 
duplicate copy of a blank marksheet. At 
the bottom of this blank marksheet where- 
as in regard to other subjects, it was 
mentioned that the candidate must 
in addition to securing 50% marks 


in the aggregate in the subj- 
-also . secure 50% marks in the 
clinical examination, there was no ‘such 
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stipulation in regard to the subject of 
Eye and E. N. T. That being so, the Uni- 
versity was estopped from insisting that 
the candidates must also secure 50% 
marks in the Clinical examination of Eye 
and E. N. T, as well The submission is 
wholly untenable, The respondent Uni- 
versity has explained - in the 
counter-affidavit that by an oversight 
the pro forma of the blank 
marksheet issued to the candidates at the 
time of their making applications for ad- 
mission to the examination was not print- 
ed in conformity with Ordinance. No. 11 
which was already in existence. How- 
ever, on detecting the mistake the error 
was corrected and in the marksheét actual- 
ly communicated to the candidates after 
the announcement of the results proper 
particulars in conformity with Ordinance 
No. 11 have been mentioned, In these cir- 
cumstances, there was no question of the 
University being estopped, Further- 
more, the examination had to be conduct- 
ed and results declared according to the 
existing law namely Ordinance No. 1r. 
. There could not be any estoppel against 
law. 

29. In the result, all the petitions fail 
and are dismissed, but we make no orders 
as to costs. 


T Petitions dismissed. 





AIR 1982 ALLAHABAD 366 

5. M. L. SINHA AND S. J. HYDER, JJ. 
' Tulsi Ram and others, Petitioners v. 
State Transport Appellate Tribunal & Re- 
gional Transport Authority and others, 
Respondents, 

Civil Misc. Writ Petns. Nos. 1647 and 
3068 of 1973 and 747, 1214 and 1733 of 
1980, D/- 12-2-1982." 


(A) Constitution of India, Art. 226 — 
Effect of stay order — Writ petition 
against order of State Transport Appel- 
late Tribunal (STAT) — High Court 
directing stay of operation of State Govt. 
Notification dt, 30-9-72 (about liberal 
policy in grant of permits) — Writ peti- 
tion dismissed — Ad interim stay order, 
therefore, ceased to exist. (Motor Vehicles 
Act (1939), 

(B) Motor Vehicles -Act (4 of 1939), 
S. 43-A (U, P.) (as amended in 1972 and 
1976) — U. P. Motor Vehicles (Special 
Provisions) Act (27 of 1976), Ss. 7, 8, 5 — 
‘Grant of stage carriage permits — Grant 


EZ/FZ/B939/82/SSG 


Tulsi Ram v. STAT. & R.T.A. 
made by authority incompetent to do s0 


S. 43-A (U. P.)). (Paras 19, 21). 
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— Grantees could not become permit- 
holders — Benefit of U. P. Act 27 of 1976, 
Hot open to such grantees, ‘(Constitution 
of India, Art, 226). 

The position that the actual issuance 
of permit is only a ministerial act which 
follows as a matter of course after - the 
order of actual grant has been passed, is 
not contestable. There is, however, no- 
thing which prohibits a Court from look- 
ing into an order of grant and forming 
its own opinion -about its validity or in- 
validity. The grant made 
crity or a person wholly incompetent to 
do so would not make the grantee a per- 
mit holder and will not enable him to 
avail of the benefit conferred by U. P. Act 
No, 27 of 1976. If the invalidity of grant 
stares one in the face it is not possible 
for the court to shut its eyes. In view of 
the notification issued by the State Gov- 
ernment on 30-3-1972 no permit could 


have been granted to the applicants for - 


grant of stage carriage permits since the 
portions of the concerned route overlap 
the nationalised routes. The STAT there- 
fore was wholly incompetent to grant the 
permits in favour of such applicants, AIR 
1978 SC 209 and AIR 1878 SC 1152, 
Expld. (Paras 30, 32) 

-(C) Motor Vehicles Act (4 of 1939), 
S. 64 (as amended in 1969) — Motor Ve- 


‘hicleg Rules (1940), R. 72 —- Board of Re- 


venue appointed as State Transport Ap- 
pellate Tribunal under R. 72 vide U. P. 
Notification dtd. 14-8-1961 —- Authority 


of such Tribunals to decide appeals could 


not be said to be outside S. 64 — Ap- 


‘peals filed before commencement of 


Amending Act of 1969 — Under S. 64 (3) 
stich Tribunal continued to have jurisdic- 
tion to pass final order in such appeals, 

(Para 33) 


Cases Referred: Chronological Paras. 


(1979) Civil Appeal No. 1224 of 1974, D/- 
4-5-1979 (SC) . 8 
AIR 1978 SC 209: 1978 All LJ`1 28, 29 
AIR 1978 SC 1152: 1978 All LJ 540 28, 29 
(1978) Civil Mise. Writ Petn, No. 9380 of 
1978, D/- 22-8-1978 (All), Adya Rai v. 


Competent Authority 27 
AIR 1977 All 1: 1976 All LJ 683 (FB) 
22, 23, 24A 


ATR 1974 SC 1940 22, 23, 24, 24A 
AIR 1967 SC 1386: 1967 All LJ 593 18, 20 
S. K. Dhawan, for Petitioners; L., P. 
Nathani and A. K. Jain, for Respondents, 
S. J. HYDER, J.:— The business of op- 
erating public service vehicles is a trade 


by the auth- 


t 
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regulated under the. provisions .of the 
Motor Vehicles Act, hereinafter ‘referred 
to as the Act. The process of regulation 
of the trade and the hierarchy of the Tri- 
bunal constituted to give effect to the 


regulatory provisions of the Act is in it-. 


self a fruitful source of litigation between 
persons competing to enter or to expand 
their trade, A further complication has 
been introduced by the policy of nationa- 
lising some routes. Another factor which 
has contributed to increased litigation is 
that the State Government has looked al 
the problem: of public interest from dif- 
ferent standpoints from time to time. All 
these elements have combined together 
and are reflected in the present bunch 
of five writ petitions which we are. called 
upon to decide. Since the question of 
factual involvement in all these cases 
are common and the dispute in the writ 
petition relates to the same route we 
propose to decide these writ petitions by 
a common judgment, 


2. There is a route known as Saha- 


_ ranpur to Muzaffarnagar via Baman Heri, 


Deoband, Nagal, and Gagal Heri. This 
whole of the said route formerly lay 
within the jurisdiction of the Regional 
Transport Authority, Meerut and had the 
sanctioned strength of 25 buses, On June 
13, 1959 nine vacancies on the said route 
existed which were notified by the Re- 
gional Transport Authority on June 26, 
1959. In response to the said notification 
1096 applications were made by different 
persons, All these applications’ were pub- 
lished for objection on February 1, 1960: 
On May 12, 1961 the Regional Transport 
Authority, decided to.raise the strength 
of the route from 25 to 32. Sometime in 
Sept. 1961 a new region with its head- 
quarters at Dehra Dun was created and 
thereafter the Regional Transport Auth- 
ority, Meerut transferred all the appli- 
cations which had been received by it 
for the vacancies on the route to the Re- 
gional Transport Authority, Dehra Dun 
since the major portion of the route lay 
within the jurisdiction of the newly 
created region. In this judgment the ex- 
pression Regional Transport Authority, 
Dehra Dun shall be hereinafter referred 
to as the RTA. 


3. In its meeting held on Feb. 19 and 
20 the RTA decided not to notify any 
further applications for the existing 


` vacancies on the route. In its meeting 
held on April 6 and 7, (1966 the RTA 


granted permits to 10 applicants, Against 


Tulsi Ram v. 
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the decision of the R.T.A. 32 applicants 
who had failed to obtain permits filed 
appeals before the State Transport Ap- 
pellate Tribunal (hereinafter referred to 
as STAT. During the pendency of the 
said appeals some additional vacancies 
came into existence and they were 
notified on June 29, 1967. In response to 
the said notification a number of persons 
applied for the grant of permits includ- 
ing Cherkesh Kumar Jain petitioner No. 
3 in writ petition No. 1647 of 1973, The 
application of Cherkesh Kumar Jain was 
rejected and he filed an appeal before 
the STAT. The said appeal was allowed 
by order dated Feb. 2, 1972 and the case 
was remanded for a fresh decision to the 
RTA. Aoo 

4. In the meanwhile in Aug. 1971, 20 
additional vacancies were created on the 
route and the RTA decided to fill 10 of 
the said vacancies in the year 1971 and 
the remaining in the year 1972. The 
vacancies for the year 1971 were notified 
on Nov. 6, 1971. In pursuance of that 
notification Suresh Chand Tyagi peti- 
tioner No. 2 in writ petition No, 1647 of 
1973 and Cherkesh Kumar Jain peti- 
tioner aforesaid made separate. applica- 
tions for the grant of permit to each one 
of them. The ten vacancies reserved for 
the year 1972 were: also advertised and 
Cherkesh Kumar Jain made a third ap- 
plication for grant of stage carriage per- 
mit to him on the route. It may be stated 
that the STAT by its order dated 11-2- 
1971 had directed that all the applications 
for the vacancies earmarked for the years 
1971 and 1972 should be considered to~ 
gether. 


5. At this stage the Governor of Uttar 
Pra, issued Ordn. No. IX of 1972 which 
in its turn.was replaced by U. P. Act No, 
XXV of 1972. Thereafter the State Gov- 
ernment issued notification under S. 43-A 
of the Act as amended dated March 30, 
1972 which inter alia provided that stage 
carriage permits (except in respect of the 
routes or areas which have been pub- 
lished under S. 68-C of the Act) shall be 
granted to all eligible applicants. We 
shall have occasion to refer later in this 
judgment to the provisions of this Act 
and the notification issued thereunder. 
Suffice it to say that in view of the libe- 
ral policy adopted by the State Govern- 
ment, under the aforesaid provision of 
law prima facie there appeared .to be no 
impediment before the STAT to allow 
all the 32 appeals which had been ‘filed 
before it, The STAT, which at this time 
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was the Board of Revenue, allowed all 
the 32 appeals against the order of the 
RTA dated 6/7 April 1966 and directed 
that the RTA shall issue regular stage 
carriage permits to each of the 32 appel- 
lants before it, provided they produced 
vehicles duly registered in their own 
names having a valid fitness certificate 
within one month from the date of the 
order, Each of the appellants was directed 
to produce hig personal affidavit during 
that period stating that he had not been 
convicted of any offence under the Penal 
Code during the preceding five years. 


6. Two writ petitions have been filed 
in which the validity of the order of 
STAT, dated 9-3-1973 has been called in 
question. One of these is Civil Misc. 
Writ Petition No. 1647 of 1973. The first 
petitioner in that writ petition is one 
Tulsi Ram who is existing operator on 


the route, The two other petitioners are. 


Suresh Chand Tyagi and Cherkesh Ku- 
mar Jain who have already been referred 
to above. Civil Misc. Writ Petition No. 
3068 of 1973 has been filed by Dharam- 
pal Singh and others, All the petitioners 
in this writ. petition were operators who 
were plying their vehicles from before 
On this route. 


7. In the two writ petitions referred 
to above this court initially passed an ad 
interim order directing that in case per- 
mits had already been issued in pursu- 
ance of the order of the STAT dated 
March 9, 1973 they shall not be given ta 
the persons in whose favour the appeal 
has been decided. The aforesaid two writ 
petitions were again listed for hearing 
before this Court for confirmation of the 
stay order after hearing the parties. The 
stay order initially passed by the Court 
wag modified, This Court ordered*that the 
stage carriage permit will be issued to 
the appellants before the STAT provided 
they were found eligible within the 
meaning of S, 43-A (li) of the Act and 
provided further that the route was nol 
a notified route. 


'% The court also directed that RTA 
will itself consider the applications on 
merit for testing the eligibility of each 
of the persons found entitled to the grant 
of permit by the STAT under its order 
dated March’ 30, 1973. After the said 

order the RTA heard the persons con- 
. cerned in its meeting held on 9/10th 
April 1975 and reserved its - judgment. 
After waiting for a , considerable . time 
some of the persong who were the appel- 
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lants in the 32 appeals which were decid- 


ed by the STAT by its order dt. Mar. 9, 


1973 filed writ petition No. 699 of 1963 
(19757) before. this Court for a writ of 
mandamus, Without going into unneces- 
sary details it may be stated that the 
RTA by its judgment dated March 1, 1978 
refused to issue permits to all the per- 
sons concerned. Some of the persons con- 
cerned who are petitioners in Civil Misc. 
Writ Petition No, 747 of 1980 filed a writ 
petition under Art. 32 of the Constitution 


of India before the Supreme Court, The 


said writ petition was converted into . an 
appeal under Art. 136 and was numbered 
as Civil Appeal No. 1224 of 1974. By an 
ad interim order dated April 17, 1979 the 
Supreme Court directed that the RTA 
shall issue a permit to each of the appel- 
lants before it. The appeal finally came 
up for hearing before that Court on May 
4, 1979 and was dismissed on the ground 
that the appellants in the appeal had an 
alternative remedy. 

At the same time the Supreme Court 


directed that the appellants before it 


shall continue to ply their vehicles on 
the route for a period of two weeks from 
the date of the order. By a subsequent 
order the Supreme Court extended this 
period up to May 26, 1977. In the mean- 
while the appellants in Civil Appeal No. 
1224 of 1978 filed an appeal under S. 64 
of the Act before the STAT but the Tri- 
bunal rejected their prayer for an ad 
interim stay order by its order dated May 
29, 1979. Thereupon the appellants before 
the STAT filed writ. petition No. 2087 of 
1979 and obtained stay order on August 
2, 1979. This writ petition was however 
dismissed by an order dated Sept. 11, 
1979 on the ground that the proper re- 


` medy for the petitioners in that writ 


petition was to obtain modification of the 
stay order granted by this Court m Civil 
Misc. Writ Petitiong Nos. 1647 of 1973 and 
308 of 1973. The appeals filed before the 
STAT came up for hearing and were dis- 
missed by it by its order dated Oct; 3; 
1979. 

9. ‘Three writ petitions have been filed 
in which the validity of the orders ‘of 
the RTA dated March 1, 1978 and the 
order of the STAT ‘dated Oct. 13, 1979 
has been assailed before us.. These writ 
petitions are Civil Mise. Writ. Petitions 
Nos, 747 of 1980, 1214 of 1980-and 1733 
of .1980. Petitioners in all these writ peti- 
tions are those who had- succeeded. in 
their appeals filed -against the order: : of 
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whose favour the STAT had pronounced 
its judgment dated March 9, 1973. It is 
in the backdrop of these facts that we 
shall proceed to dispose of these writ 
petitions. 

10. From what has been stated above 
it can be seen that this Court had passed 
certain interim orders in Civil Misc. Writ 
Petition No. 1647 of 1973 and Civil Misc. 
Writ Petition No. 3068 of 1973, herein- 
after referred to as the writ petitions in 
the first group. Writ Petitions Nos, 747 
of 1980, 1214 of 1980 and 1733 of 1980, 
hereinafter referred to as writ petitions 
in the second group, arise mainly on the 
happenings of events founded on the in- 
terim orders passed in the first group of 
writ petitions. Since we are deciding the 


“writ petitions in the first group on merits 


by this judgment the second group of 
writ petitions automatically become in- 
fructuous and have to be dismissed as 
such. We accordingly dismiss the writ 
petitions in the second group without 
entering into the merits of the same. 


11. Mr. S. K. Dhawan mounted a four 


-pronged attack against the order of the 


STAT dated March 9, 1973. We shall deal 
with each of his submissions a little later 
in this judgment. At this stage we may 
refer to certain relevant provisions of 
the Motor Vehicles Act as it stood before 
1972 herein referred to as the Act and the 
State Amendment made therein after 
1972 only in so far as they are relevant 
for the appreciation of the submission 
made on behalf of the parties. 


12. Sub-section (29) of S. 22 of the Act 
defines the Stage Carriage to mean a 
motor vehicle carrying or adapted ta 
carry more than six persons, excluding 
the driver, which carries passenger -for 
hire or reward at separate fares paid by 
or for individual passengers either for 
the whole journey or for a stage of the 
Journey. A “public service vehicle” un- 
der sub-section (25) of S. 2 of the Act 
means any motor vehicle used or adapted 
to be used for carriage of passengers for 
hire or reward and includes a motor cab, 


contract carriage and stage carriage. Sub- 


sec, (33) of S. 2 of the Act states that 
transport vehicle meang a public service 
vehicle or a goods vehicle, 

13. We have already stated that the 
business of plying public service vehicles 
is regulated by the provisions of the Act. 
Chapter X of the Act deals with. the 
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control of transport vehicles. It consists 
of S. 42 to S. 68. Sec, 42 enjoins that no 
owner of a transport vehicle shall use or 
permit the use of the vehicle in any pub- 
lic place save in accordance with the 
conditions of permit granted or counter- 
signed by the Regional Transport Auth- 
ority. S. 44 provides for setting up the 
State Transport Authority and the Re- 
gional Transport Authority. The Regional 
Transport Authority has been vested 
with powers in relation to a region only. 
The extent of a region is to be specified 
by notification issued by the State Gov- 
ernment in that behalf. The State Trans- 
port Authority coordinates and regulates 
the activities and policies of the Regional 
Transport Authority. 


Section 45 of the Act mentions the 
authority to whom an application for 
grant of permit shall be made. S. 46 of 
the Act deals with the procedure of the 
Regional Transport Authority in con- 
sidering applications for stage carriage 
permits. S. 48 confers powers on the Re- 
gional Transport Authority to grant stage 
carriage permits, S, 57 refers to the pro- 
cedure which has to be followed in ap- 
plying for grant of permits. S. 63 deals 
with validation of permits for use out- 
side the region in which it ig granted. It 
may be mentioned that sub-sec. (3) of 
S. 47 enjoins on the Regional Transport 
Authority first to fix the strength of the 
inter region (intra regional?) route. It is 
only when the strength of a route has 
been so fixed that application to fill 
vacancies on the said route can be 
invited, S. 64 of the Act confers a right 
to appeal to a person aggrieved by the 
order of the Regional Transport Auth- 
ority. Such an appeal is required to be 
preferred on grounds (a) to (i) of the 
section and in the prescribed manner and 
before the STAT constituted by the State 
Government in accordance with sub-sec- 
tion (2) of the said section, 


14. When the law was in this state, 
the State Legislature passed the U. P. 
Motor Vehicles (Uttar Pradesh Amend- 
ment) Act, 1972, hereinafter referred to 
as the Amendment Act of 1972. State- 
ment of Objects ‘and Reasons of the 
Amendment Act 1972 inter alia provided 
that as operators of public service vehi- 
cles were engaged in.a raca for securing 
permits for stage carriage on non-nation- 
alised routes and. because of limitation 
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placed on the strength of the routes com- 
plaints have been received that the busi- 
ness was being controlled by a few per- 
sons, It. was, therefore, necessary to 
suitably amend the Motor Vehicles Act 
so that it could become easier to secure 
permits on non-nationalised routes, It 
was also considered necessary that public 
interest would be served by more vehi- 
cles on the non-nationalised routes. To 
give effect to this policy a new S. 43-A 
was introduced in the Act which reads 
as follows: 


"43-A. Power of the State Government 
to issue directions to Transport Auth- 
orities—— (1) The State Government may 
issue such directions of a general charac- 
ter as it may consider necessary or ex- 
pedient in the public interest in respect 
of any matter relating to road transport 
‘to the State Transport Authority or to 
any Regional Transport Authority and 
such Transport Authority shall give effect 
to all such directions......... 

By the same Act sub-sec. (1) of S. 47 
was substituted by a new sub-section as 
follows:— 

(i) A Regional Transport Authority 
shall, in considering an application for a 
stage carriage permit, have regard to the 
following matters, namely, 

(a) the interest of the-public generally; 

(b) the advantage to. the public of the 
service to be provided, including the sav- 
ing of time likely to be effected thereby 
and any convenience arising from jour- 
neys not being broken; 

(c) the benefit to any particular loca- 
lity or localities likely to be afforded by 
the service, 
and shall also take into consideration 
any representations made by any local 
authority or police authority within 
whose jurisdiction any part of the pro- 
posed route or area lies.” 


15. Thus consideration which were 
to weigh with the transport authority in 


granting permits were originally six in 


number were reduced to only three. Sub- 
sec, (3) of S. 47 which empowered the 
Regional rt Authority to fix the 
strength of the intra regional route was 
totally deleted. There were some other 
consequential amendments to which it is 
not necessary to refer. Suffice it to say 
that ‘the primary object of the Amend- 
ment Act of 1972 was to give effect fo 
what came to be known as a liberal 
policy which was to be followed for the 
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purposes of granting permits, Acting in. 
pursuance of the powers conferred upon 
it by the Amendment Act of 1972 the 
State Govt. issued a notification dated 
March 30, 1972 which was published in 
the U. P. Govt. Gazette of the same date, 
We deem it proper tò quote the said noti- 
fication in extenso: — 


“Whereas the State Government is ‘of 
opinion that it is in the public interest to 


grant stage carriage permits (except in 


respect of routes or areag for which 
schemes have been published. under Sec- 
tion 68-C of the Motor Vehicles Act 1939} - 
contract carriage permits and public 
carrier permits, Now, therefore, in exer- 
cise of the power conferred by S. 43-A ` 
of the Motor Vehicles Act, 1939 the Gov- + 
ernor is pleased to direct that stage car- 
riage permits (except in respect of routes 
or areas aforesaid), contract carriage per- 
mits and public carrier permits shall be 
granted according to the provisions of tha 
said Act to all eligible ay i (ap- 
plicants?),” 


16. After a brief experiment with the 
liberal. (policy?) enunciated under the ` 
Amendment Act of 1972 and the notifica~ 
tion dated March 30, 1972 the State Gov- 
ernment went back on that policy. It 
accordingly issued a notification dated 
Sept, 24, 1975. Para. 1 of the notification 
rescinded the notification issued on 
March 30, 1972. In the second para. of 
the notification it was stated that the 
consideration of applications for stage 
carriage permits pending with any State 
Transport Authority shall stand postpon- 
ed until further directions were issued 
in this behalf by the State Government. 
Close on the heels of this notification an 
Ordinance wag issued which was replaced 
by U. P. Act No. XV of 1976, In para. 5 
of the Statement of Objects and Reasons 
of this Act it was. stated, ‘In 1972 the 
State Government had accepted the 
policy of granting bus permits liberally, ’ 


Reconsideration of the said policy, 
however, became necessary with a view 
to checking unproductive capital expendi- 
ture and umnecessary consumption of 
fuel and preventing elimination of small 
operators as a consequence of unreason< a 
able competition and to removing diffi- 
culties in the implementation of long 
term plans pertaining to passenger road 
transport services. It was accordingly 
considered necessary to amend the Motor 


` Vehicles Act, 1989 to authorise the State 
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Government to issue directions from time 
to time in regard to the number of per-. 
. mits that may be granted in respect of 
any route or area, preference to be given 
to specifically deserving category and the 
procedure for grant of permits.” 

17. Section 21 of this Amendment Act 
inter alia amended S. 43-A of the Act, 
sub-sec, (2) of S. 43-A was substituted 
by a new sub-sec. (2). Sub-secs. (3), (4), 
(5) and (6) were added to this section. 
S. 21 of the U. P. Act No. XV of 1976 is 
quoted below for easy reference:— ` 

"91 Amendment of S. 43-A of Act IV 
of 1939 as inserted by U. P. Act No. 25 
of 1972. In S. 43-A of the Motor Vehicles 
Act, 1939, (hereinafter referred to as the 
principal Act) for sub-sec, (2) the follow- 
ing sub-section shall be substituted and 
be deemed always to have been 
’ tuted, namely, l 

(2) Without prejudice to the genera- 
lity of the provisions of sub-sec.-(1) such 
directions may be given in respect of any 
of the following matters, namely, 

(a) the number of stage carriage or 
contract carriage permits that may be 
granted in respect of any route or area, 

(b) the preference or the order of pre- 
ference to be given to or the quota to be 
fixed for, specially deserving categories 
such as ex-army personnel, educated un- 
employed persons, such persons holding 
driving licences as are members of co- 
operative societies formed. for passenger 
transport business, persons belonging to 
the Scheduled Castes and Scheduled 
Tribes, 

(c) the procedure for grant of permits, 
and for selection from among the appli- 
cants, including selection by drawing of 
lots from among persons belonging to the 
same category. 

(3) Any direction under sub~see, (1) 
may be issued with retrospective effect, 

(4) Where any direction is issued un- 
der sub-sec. (1) to any Transport Auth- 
ority, then any appeal or revision pend- 
ing before the State Transport Appellate 
Tribunal shall also be decided in such 
manner as to give effect to such direc- 
tion, i 
(5) Where any direction is issued under 
€ Sub-sec. (1) with retrospective effect then 

(a) any Transport Authority or the 
State Transport Appellate Tribunal may 
review any order passed earlier by it 
with a view to making it conform to such 
direction, and may for that purpose can- 
cel any permit already . issued; 
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(b) any Transport Authority may 
apply to tbe High Court for review of 
any order passed -by such Court earlier 
with a view to enabling such authority to 
comply with such direction. 


(6) The provisions of this Section shall 
have effect notwithstanding anything 
contained in Ss. 47, 50 and 57.” 


18. Mr. S. K. Dhawan appearing for 
the ‘petitioners in the first group of writ 
petitions contended that the order of 
STAT impugned in this group of writ 
petitiong was bad as this Court had issu- 
ed an order staying the operation of the 
notification of -the State Government 
dated Sept. 30, 1972, In other words it 
was urged by him that the impugned 
order of the STAT was invalid as it was 
based on the liberal policy enunciated in 
the notification dated March 30, 1972 and 
the enforcement of said notification had 
been stayed by this Court. The submis- 
Sion of the learned counsel is founded 
on a stay order issued by this Court to 
Which the STAT was not admittedly a 
party. Mr. Dhawan however submitted 
that the State Government was a ‘party 
to that writ petition in which the stay 
order had been passed and the STAT was 
only an instrumentality of the State ac- 
cording to him. The stay order issued by 
this Court would be binding on.the STAT 
also. In support of his submission he 
placed reliance on a decision of the Sup- 
reme Court in AIR 1967 SC 1386, Mulraj 
v. Murti Raghunathji Maharaj. 


19. We have given due consideration 
to the submission made by the learned 


` counsel but we are unable to accept it 


It is admitted that the writ petitions in 
which the operation of the impugned noti- 
fication had been stayed were ultimately 
dismissed. The ad interim stay order 
passed in that writ petition has therefore 
ceased to exist. Even if it be assumed 
that the STAT was bound by the stay 
order the dismissal of the writ petition 
in which that order had been passed can- 
not introduce an infirmity in the impugn- 
ed order which can’ be said to subsist 
even now. i 


20. Be that as it may we are of the 
opinion that the stay order passed in the 
writ petition to which STAT was not -a 
party was not binding upon it, The deci- 
sion in Mulraj’s case (AIR 1967 SC 1388) 
(supra) lends support to this view and 
does not in any way support the conten- 
tion urged by Shri S. K. Dhawan. In that 
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case an application for permission to sue 
a tenant had been made by the landlord 
before the Rent Control and Eviction Offi- 
cer. The tenant moved an application to 
the higher authority for the transfer of 
the case which passed an order staying 
further proceedings in the case. How- 
ever, before the said stay order could be 
communicated to him the Rent Control 
and Eviction Officer pronounced a judg- 
ment in that case and granted permission 
to the landlord to sue the tenant for 
ejectment. 


In the suit filed on the basis of that 
permission it was contended on behalf 
of the tenant that the permission on the 
basis of which the suit had been filed was 
invalid as the same had been granted 
after the stay order had been passed by 
a higher authority, In second appeal this 
court took the view that the stay order 
~ could not and did not take away the jur- 
isdiction of the Rent Control and Evic- 
tion Officer from the moment it was pass- 
ed and that the Rent Control and Evic- 
tion Officer had no knowledge or informa- 
tion about the same. The order passed by 
him was proper and did not suffer from 
any illegality. The Supreme Court ac- 
cepted the view taken by this Court. 
Wanchoo J. speaking for the Court ob- 
served (at p. 1389):— 


“The order of injunction is generally 
issued to a party and it is forbidden from 
doing: certain acts. It is well settled that 
in such a case the party must have know- 
ledge of the injunction order. before it can 
be penalised for disobeying it, Further 
it is equally well settled that the injunc- 
tion order not being addressed to ‘the 
Court, if the court proceeds in contra- 
vention of the injunction order the pro- 
ceedings are not a nullity. In the case 
of stay order as it ig addressed to the 
Court and prohibits it from proceeding 
further, as soon as the court has know- 
ledge of the order it is bound to obey 
it and if it does not it acts illegally and 
all proceedings taken after the knowledge 
of the order would be a nullity. That in 
our opinion is the only difference between 
the order of injunction to a party and 
an order of stay to a Court. In both cases 
knowledge -of the party concerned or of 
the Court is necessary before prohibition 
takes effect.” 
` 21. It follows from -what has been 
stated above that knowledge of Court 
abouf the existence of stay order is neces- 
gary in order to create an illegality or 
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infirmity in the judgment or order pro- 
nounced in contravention of such stay 
order. In our view the STAT cannot be 
said to be instrumentality of the State in 
the sense so as to make an agent of the 
State Government, The said Tribunal was 
constituted in accordance with the provi- 
sions contained in the rules framed under 
the Act. The question of importing know- 
ledge to the STAT of the stay order pass- 
ed by this Court does not therefore arise. 
We find no substance in the submission 
urged on behalf of the petitioners in the 
first group of writ petitions. l 


22. Mr. Dhawan next contended that 
portions of the route were nationalised 
under Chapter IVA of the Act and the 
scheme provided for total exclusion of 
private operators and as 
could not have been granted to contest- 
ing respondents in pursuance of the pro- 
visions contained in S. 43-A of the Act 
read with the notification of the State 
Government dated March 30,1972. This 


submission is based on the fact that some 


portions of the route from Muzaffarnagar 
to Saharanpur were nationalised routes 
and in support of his submission he plac- 
ed reliance on AIR 1974 SC 1940, Mysore 
State Road Transport Corporation v. My~ 


_ y 


such permits ie 


sore Transport -Appellate Tribunal and - 


AIR 1977 All 1 (FB), U. P. State Road 
Transport Corpn. v. State Transport Ap- 
pellate Tribunal, Mr. L. P. Nathani ap- 
pearing on behalf of the contesting res- 
pondents, however, urged that after the 
decision of the Appellate Tribunal dated 
March .9, 1973 the contesting respondents 
became permit holders and they were 
entitled to the benefit of U. P. Motor 
Vehicles (Special Provisions) Act, 1976, 
U. P. Act No. XXVII of 1978. According 
to Mr. Nathani the order of the STAT 
dated March 19, 1973 (sic) was an order 
of absolute grant of permission in favour 
of the contesting respondents, Only the 
ministerial act of issuing permits remain- 
ed to be performed by the RTA and the 


performance of the ministerial act was. 


stayed by this Court on account of ad» 


interim stay order. He urged that the 
petitioners were not entitled to claim any 
benefit on account of the said ‘stay order. 
We shall presently deal with the effect 
of U. P. Act No. XXVII of 1976 on the 
rights of the parties. 


23. Now it is not disputed by the con« 
testing respondents that the portions of 
the route were nationalised under the 
scheme framed under Chapter IV-A of 
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the Act. As already stated in Mysore 
State Road Transport Corporation (AIR 
1974 SC 1940) (supra) the Supreme Court 
held that if there was prohibition to op- 
erate on a route notified as nationalised 
route under Chapter IV-A of the Act, no 
licence can be granted to any private op- 
erator whose route transversed or over- 
lapped any part or whole of the notified 
route. In the case of U. P. State Road 
Transport Corporation (AIR 1977 All 1) 
(supra) the Full Bench of this Court held 
that if the route had been nationalised 
then no one could be permitted to carry 
passengers for hire on any portion of the 
notified route. The Bench further ob- 
served (at p, 5):— 


tEven if the respondents did not pick 
up or set down passengers on the notified 
portion of the route they would certainly 
carry passengers from a point (prior to 
one termini to a place beyond the other 
termini of the notified route and in doing 
so they would charge fare from the pas- 
sengers for the notified portion of the 
route, Thus they would be carrying pas- 
sengers for hire and reward on the noti- 
fied portion of the route. This would cer- 
tainly be in contravention of the two 
schemes noted below which means com- 
plete prohibition against the private op- 
erators to ply their vehicles or carrying 
goods for hire or reward on/the notified 
portion of the route thereof.” 


It may be stated that the two decisions 
referred to above were. primarily based 
on the consideration of provisions of law 
contained in S. 68-F (2) and S. 68-C 
which appear in the amalgam of sections 
included in Part IV-A of the Act. More- 
over the language of the notification issu- 
ed by the State Government on March 30, 
1972 makes it clear that the liberal policy 
was not to apply in respect of routes or 
areas which were covered by a scheme 
for nationalisation covered by Chapter 
IV-A of the Act, If the matter had stayed 
there, there would have been no diffi- 
culty in. accepting the contention urged 
on behalf of Mr. S. K. Dhawan. The more 
formidable question which, however, 
arises for our consideration is the impact 
on the rights of the parties by coming 
into force of U. P. Act No XXVI of 
1976, 


‘24. The said Act was passed mainly 
to get over the difficulty created by the 
decision of the Supreme Court in the 
case of Mysore State Road Transport 
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Corporation (AIR 1974 SC 1940). Para 2 
of the Statement of Objects and Reasons 
of that Act, reads as under:— 

"Secondly there are certain routes on 
which private buses are plying and which 
overlap some of the routes notified under 
Chapter IV-A of the said Act, Private. 
buses are allowed to ply on these routes 
on the condition that they will neither 
pick up nor set down passengers between 
any two points on the notified portion. 
The ‘Supreme Court has recently held 
that if an approved scheme did not make 
specific provisions for any private opera- 
tor over part of the notified route such 
plying is illegal. To completely do away 
with plying of such private buses over 
such ‘corridor’ would cause undue hard- 
ship to motor operators as also to the 
general public. It has accordingly been 
decided that plying of private buses on 
‘corridors’ should continue to be allowed 
subject to certain financial and (admin- 
istration (administrative?) arrangements 
notified on behalf of the U. P. State Road 
Transport Corporation. Necessary pro- 
vision is being made only to achieve 
this object as well” 


24-A. The hardship to which refer- 
ence has been made in the Statement of 
Objects and Reasons apperided to Act 
No. XXVII of 1976 is obvious. Muzaffar- 
Nagar and Saharanpur are adjoining dis- 
tricts but at one time the only approach 
from Muzaffarnagar to Saharanpur and 
vice versa was through Roorkee, This 
‘route covered a considerable distance. 
It was accordingly decided to connect 
portions of pre-existing roads to provide 
a nearer link between the districts, The 
pre-existing roads were routes nationa- 
lised under Chapter IV-A of the Act. 
Under the ratio of the decision in the 
case of Mysore State Road ‘Transport 
Corporation (AIR 1974 SC 1940)- (supra) 
and U. P. State Road Transport Corpo- 
ration (AIR 1977 -All 1) (FB) (supra) the 
passengers travelling between Saharan- 
pur and Muzaffarnagar would be requir- 
ed to change vehicles in which they 
travel on séveral occasions, Moreover the 
Operators of public service vehicles can 
confine their activities to small strétches 
of the route. They were under an obli- 
gation to carry their vehicles empty on 
that portion of the route which was 
covered by the scheme framed under 
Chapter IVA of the Act. It was to do 
away with this intolerable. State of affairs 
that U. P, Act He XXVI of 1976. was 


enacted, 
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25. Section 1 (3) of Act XXVII of 1976 
lays down that the Act shall apply in 
relation to schemes approved or purport- 
€d to be approved areas and routes noti- 
fied or purporting to be notified under 
Chapter IV-A of the Motor Vehicles Act, 
1939 as’ amended in its application to 
Uttar Pradesh and to permits issued un- 
der the Act before the commencement of 
this Act. S. 2 (a) lays down that the ex- 
' pression ‘approved scheme’ ‘notified area’ 
and ‘notified routes’ shall have the same 
meanings as given to them in S, 68-D of 
. the Motor, Vehicles Act. “Competent” 
~- Authority meang an authority constituted 
under S. 3 of Act XXVII of 1976. Sec. 7 
empowers the State Government to ap- 
point a Competent Authority. — 


Tt also confers powers on the Compe- 
tent Authority to authorise any holder 
-of permit for stage carriage to ply his 
stage carriage vehicles on -the notified 
portion of the route for such period and 
subject to such terms and conditions 
which it may consider fit to impose. S. 8 
lays down that an order issued under 
_Act XXVII of 1976 shall have effect not- 
withstanding anything contrary contained 
in Chapter IV-A of the Motor Vehicles 


Act, S. 9 gives-finality to order passed by . 


the Competent Authority , under S. 5 
thereof. These are the salient features of 
Act XXVH .of 1976 which are relevant 
_ for the purpose of the decision of these 
cases. It may be also stated thaf Act No. 
XXVI of 1976 had been given the Presi- 
dent's assent and any order passed there- 
under necessarily prevails over the 
scheme notified under Chapter IV-A of 
the Motor Vehicles Act, 1939. 


28. The main controversy between the 
parties is whether the contesting respon- 
dents can be deemed to be “permit 
holders” within: the meaning of the term 
as used in Act XXVII of 1976. Accord- 
ing to- the contesting respondents they 
became permit holders the moment the 
order dated 9-3-1973 was passed by fhe 
STAT... The claim is hotly contested on 
behalf of the petitioners. 


27. It may be noted that the expres- 
sion “permit holders” has not been de- 
fred either under the Motor Vehicles 
Act or wunder Act No. XXVII of 1976 
True it is that sub-sec. (2) of S. 2 of the 
Act defines ‘permit’ fo mean a document 
issued by the State or Regional Trans- 
. port Authority authorising use of trans- 
port vehicle as contract carriage, or gtage 
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carriage, or authorising the owner of a 
private carrier or public carriage to use 
such vehicle. The scheme of the Act 
makes a distinction between a permanent 
permit which is renewable after every 
five years and temporary permit issued 
for the period of six months, In Civil 
Misc. ‘Writ Petition No. 9380 of 1978 
(Adya Rai v. Competent Authority) de- 
cided by a Division Bench of this Court 
it has been held that 
the benefit of U. P. Act No. XXVII of 
1976 is available to temporary permit 
holders as also to permanent ‘permit 
holders, but the decision in this case 
does not help us in resolving the contro- 
versy before us; i l 


28. Learned counsel for the contesting 
respondents however relies on AIR 1978 
SC 209 Sharif Ahmad v. RTA and AIR 
1978 SC 1152 Attar Singh v. RTA to sup- 
port his contention that the petitioners 
became permit holders the moment the 
impugned order was passed by the 
STAT. In Sharif Ahmad case (supra) it 
has been laid down as follows i=- 


“To our mind’ the problem does not 


present much difficulty. The applications 


filed by the appellants for grant of per- 
mits to them were rejected by the 
Regional Transport Authority in October, 
1971, They ‘were finally disposed of and 
permits were granted to them by the 


order of the Appellate Tribunal made on 


Feb, 19, 1975. The consideration of the 
applications for grant of permits was no 
longer pending after the said order. What 
remained pending was a mere ministerial 
act to be performed by the Regional 


‘Transport Authority or by any delegate 


of that authority im accordance with 
Rule 44-A of the U. P. Motor Vehicles 
Rules, 1940.” 


29; The case of Sharif Ahmad (supra) 
was decided by a Bench of two Judges 
of the Supreme Court. The principle was, 


however, approved by a Bench of three 


Judges in Attar Singh case (supra). In 
this case the Regional Transport Auth- 
ority refused to grant permits to the ap- 
pellants on the ground that part of the 
route was not motorable. In appeal from 
the said order the Transport Appellate 
Tribunal held that it was a motorable 


‘route and directed the Regional Trans- 


port Authority to consider the applica- 
tion of the appellants.on merits. One of 
the existing operators of the route filed 
writ petition before the High Court chal- 


P 


Aay 


‘that this conclusion will not help 
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lenging the appellate order. In that writ 
petition the High Court made an order 
permitting the Regional Transport Auth- 


‘ ority to consider the application for grant 


of permits on the route . and to grant 
them if on merits the applications were 


. fit to be allowed. The order, however, 


provided that the permits so granted 
shall not be issued until further ordera 


of the High Court. On May 1, 1973 the © 


Regional Transport Authority sanctioned 
permits in favour of the appellants. The 
stay order was subsequently vacated but 
the writ petition itself was finally dis- 
missed. In this context it was observed 


' by the Bench hearing Attar Singh’s case 


(AIR 1978 SC 1152 at p. 1154) (supra): 


Tn the instant case as a result of the 
limited stay order passed by the High 
Court on 20th May, 1971 the Regional 
Transport Authority itself granted the 
permits. The applications therefore stood 
disposed of and were not pending. What 
remained pending was a ministerial act 
of issuing the permits on the fulfilment 
of the conditions imposed in the order. 
There was no difference between a sanc- 
tion of permit and grant of permit......” 


30. It is thus clear from the observa- 
tiong of the Supreme Court in the two 
cases to which we have -now referred 
that permit is granted as soon ag the final 
order sanctioning or granting permit in 


|favour of an applicant is passed, “The 


actual issuance of permit is a ministerial 
act, It cannot be said after an order of 
grant or sanction has been passed that a 
person in whose favour the grant or 


. {sanction is made is not entitled to re- 


ceive the same. In other words the per- 
son in whose favour a permit is granted 
or sanctioned ig a permit holder, 


contends 
the 
contesting respondents inasmuch as the 
grant of permit in their favour was not 
a valid grant and the order dated March 
30, 1978 (sic) impugned in this writ peti- 
tion is totally non est. According to him 
only those persons can avail of the bene- 
fit of Act XVII of 1976 who are holders 
of valid permits. It is submitted that the 
order granting permit which is ab initio 
void would not entitle the purported 
grantee to call in aid the provisions of 
Act XVII of 1976. 


31. Mr. Dhawan, however, 


32. We have given careful considera- 
tion to the matter and we are of the view 


‘a ‘ministerial act which follows as a mat- 


~ face it is not possible for the court to 
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that the actual issuance of permit is only 


ter of course after the order of . actual 
grant has been passed is not contestable. 
There is, however, nothing which prohi- 
bits a Court from looking into an order 
of grant and forming its own opinion 


the grantee a permit holder and will not 
enable him to avail of the benefit con- 
ferred by U, P. Act No. 27 of 1976. 
the invalidity of grant stares one in the 


shut its eyes. We have already stated 
above that in view of the notification 
issued by the State Government on 
March 30, 1972 no permit could have 
been granted to the contesting respon- 
dents since the portions of the route 
from Muzaffarnagar to Saharanpur via 
Bhaman Heri Gagal Heri overlap the 
nationalised routes. The STAT therefore 
was wholly incompetent to grant the 
permits in favour of the contesting re- 
spondents. ` : 


33. Mr. Dhawan further contended 
that the STAT which passed the impugn- 
ed order dated March 9, 1973 was the | 
Board of Revenue which had been ap- 
pointed as such in accordance with R. 72 
of the Motor Vehicles Rules, 1940 which 
was promulgated under U, P. notification 
dated Aug. 14, 1961. He went on to say 
that on a plain reading of sub-sec. (2) of 
S. 43-A the liberal policy enunciated in 
accordance with the provisions of U. P. 
Act No. XXV of 1972 read with the 
notification of the State Government 
dated March 30, 1972 could only be en- 
forced by STAT constituted under S. 64 
of the Act. In other words he drew a 
distinction between a Tribunal constitut~ 
ed under S. 64 of the Act and STAT con- 
stituted otherwise than under the said 
provision. True it is that S. 64 of the 
Act was amended by addition of sub-sec- 
tion (2) which provided that the State 
Government shall constitute for the Sta 







cial Officer not below the rank of a Dis- 
trict Judge. This amendment in the Act 
was effected by Act No. 56 of 1969. 


Thus an officer appointed as STAT 
alone can be said. to be a Tribunal con- 
stituted under 5. 64 of the Act on the 
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view canvassed before us by Mr. S. K. 
Dhawan. However, sub-sec. (3) which 
Was also added by the same Amending 
Act provided that notwithstanding any- 
thing contained in sub-sec. (2) any ap- 
peal pending on the date of the coming 
into force of the Amendment Act shall 
be proceeded with and disposed of as if 
the Act had not been passed. From this 
it follows that the Tribunals constituted 
in accordance with the Rules were made 
competent to dispose of the appeals 
which were pending before them, It can- 
not be legitimately said that the auth- 
ority of such Tribunals to decide appeals 
was wholly outside the ambit of Sec. 64 
itself. It may be that the initial appoint- 
ment of such Appellate Tribunal was in 
accordance with the Rules but for sub- 
sec. (3) of Sec. 64 introduced by the 
Amending Act of 1968 such Tribunals 
would have been divested of the jurisdic- 
tion to dispose of matters which were 
pending before them. It is only by vir- 
tue of sub-sec. (3) of S. 64 that they 
continued to have jurisdiction to pass 
final orderg in appeals which had been 
fled before them before the commence- 


ment of the Amending Act of 1969. In. 


this view of the matter we do not feel 
inclined to accept the submission made 
_|by Mr. Dhawan, 


34. Lastly it was urged by Mr. Dha- 
wan that Suresh Chand Tyagi and Cher- 
kesh Kumar Jain were petitioners 2 and 
3 respectively in Civil Misc. Writ Peti- 
tion No. 1647 of 1973. They applied for 

. grant of fresh permits as the strength of 
the route had been increased and the 
vacancies which were brought into exist- 
ence had been duly notified, According 
to him the rights of the said petitioners 
have been infringed by the impugned 
order granting permits to the contesting 
respondents. It is submitted by the 
learned counsel that the petitioners 2 & 
3 were not parties to the appeals before 
the STAT and the vacancies against 
which they had applied had been filled 
in on account of the order passed by the 
-STAT. This submission ignores the fact 
that the route was inter-regional route. 
It hag been specifically stated in the 
counter-affidavit that there was no agree- 
ment between Dehra Dun region and the 
Meerut region in respect of the strength 
of this route. The said averment has not 
been denied in the rejoinder affidavit 
filed on behalf of the petitioners. In con- 
sequence the RTA, Dehra Dun was not 
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competent to fix the strength of the route 
and the notification issued by the said 
authority inviting applications on the 
basis of the increase was wholly without 
jurisdiction. ` The challenge against the 
ONENEN order on this ground therefore 
ails, 

35, For the reasons stated above these 
writ petitions Nos. 1647 of 1973 and 3068 
of 1973 are hereby allowed and the order 
of the STAT dated March 9, 1973 is here- 
by quashed. Writ Petitions Nos. 747, 1214 
and 1733 of 1980 are dismissed. There 
shall be no order as to costs. 

Orders accordingly, 
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M, N. SHUKLA AND N. N. MITHAL, JJ. 
Daya Shankar, Appellant v. Smt. Bachi 
and others, Respondents. 
First Appeal No. 307 of 1968, D/- 4-1- 
1980.* 
(A) Evidence Act (1 of 1872), S. 111 — 
Registered deed — Fiduciary relation- 


‘ship subsisting between contracting par- . 


ties —- Burden to prove genuineness of 
deed —- Lies on dominating party and 
not on person challenging it. (Contract 
Act (1872), S. 16). 


The law presumes, prima facie, in 
favour of the deeds being duly executed. 


So ordinarily the person who challenges ~ 


the validity.of a transaction on the 
ground of fraud, undue influence etc. and 
charges his opponent with bad faith has 
to discharge the burden of proof which 
rests on him. But the major exception 
to this rule is that the initial burden 
would not shift to the party who chal- 
lenges the trarisaction and will instead 
be cast on the person who relies on such 
deed if a relationship of “active con- 
fidence” or fiduciary ‘relationship sub- 
sists between the contracting parties, 
such as guardian and ward, agent and 
principal, doctor and patient, spiritual 


adviser and disciple, trustee and cestui . 


qui trust etc. The probability of domi- 
nating over the will of another. party 
arises either directly from the very 
nature of the relationship existing be- 
tween the parties or sometimes from a 
or disability ‘from 


*Against decree of B. D. Gupta, Civil 
Judge, Gorakhpur, D/- 24-8-1968, 


IX/LX/E820/80/AKJ/SSG-H 


eo 


3 


1982 


which the othér party- suffers. Thus Sec- 
tion 111 of the Evidence Act has to be 
read along with the provisions of S. 16 


r Of the Contract Act. (1887) 36 Ch D 145 


s č to exercise his 


and Halsbury’s Laws of England Third 
Edn, Vol. 17, Para 1297, P. 672, Foll. 


(Para 6) 


The word ‘fiduciary’ as contained in 
the Webster’s New International Dic- 
tionary connotes “a person in trust, a 
person or thing holding something in 
trust.” The other meaning given in the 
dictionary is “of or pertaining to a trust, 
pertaining to or of the nature of trustee- 
ship”. Thus, whenever it is brought to 
the notice. of the courts that a person on 
account of some reason of the nature 
indicated above was not in a position 
‘independent will, the 
courts always insist on placing the bur- 
den of proof on the person who was in 
such advantageous position to establish 
that he did not abuse his position. The 
principle was originally confined to cases 
of Pardahnashin ladies who manifestly 
suffered from such inhibition and limita- 
tion. There is no reason why the said 
principle should not also embrace within 
its sweep the cages of males who by 
reason of their apparent physical or 
mental incapacity or infirmity or being 
placed in circumstances where they are 
greatly amenable to the overpowering 


A) influence of another person are induced 


4 


E 


to enter into conveyances and transac- 
tions relating to their property. The bur- 
den must be cast squarely on the person 
enjoying the dominating position to show 
that he s€cured the deed in good faith. 
1965 All LJ 1080, ATR 1930 Cal 591, AIR 
1975 All 259 anid ATR 1966 All 438, Ref. 
(Para 9) 


(B) Evidence Act (1 of 1872), S. 111 — 
Fiduciary relationship — Meaning. (Con- 
tract Act (1872), S. 16). 


The fiduciary relationship is not ex- 
hausted by the few well-known patterns 
of relationship such as guardian and 
ward, agent and principal, doctor and 
patient, spiritual adviser and disciple, 

and cestui qui trust etc. Any re- 
lationship in which one party enjoys the 
“active confidence” of another party who 
is to lean on him and is inclined to re- 
pose implicit confidence in him ig enough 
to approximate to the kind of relation- 
ship which may attract the provisions of 
S. 111 of the Evidence Act with regard 


Daya Shankar v. Bachi 


not 


ALL. -377 . 


to the rule of burden of proof Conse- 
quently, even if restricted and technical 
construction were put on the term “fidu- 
ciary relationship, the principle enshrin- 
ed in S., 111 should be extended to cases 
where there is proof of a person depen- 
dent, by virtue of his physical or men- 
tal infirmity or disability on another 
party and the circumstances have been 
proved to show that the other party, 
taking advantage of such position, has 
secured a deed or instrument for his 
own. benefit. (Para 6) 


(C) Evidence Act (1 of 1872), S. 145 — 
Document exhibited in court of first m- 
stance without objection about its ad- 
missibility — Objection cannot be en- 
terfained for the first time m appeal. 
AIR 1929 PC 110 and AIR 19843 PC 83 
Foll, (Para 10) 


(D) Evidence Act (1 of 1872), S. 145 — 
Counsel for party endorsing document 
as “formal proof dispensed with” — Per- 
son relying on document is absolved 
from proving not only signature there- 
on but also contents thereof — This is 
applicable when endorsement is 
qualified. AIR 1971 SC 1949, AIR 1972 
SC 608 and AIR 1957 All 1 (FB), Foil; 


AIR 1964 All 345, Ref. (Para 12) 
Cases Referred: Chronological Paras 
ATR 1975 All 259 9 
AIR 1972 SC 608 13 
AIR 1971 SC 1949 13 


AIR 1966 All 438 k 

1965 All LJ 1080 

AIR 1964 All 345: 1963 All WR (Hc) 
447: 1963 All LJ 680 l 12 

AIR 1957 All 1: 1956 All WR (HC) 866 


(FB) 11 
ATR 1946 Lah 65 (FB) 11 
AIR 1943 PC 83:1943 All LJ 292 10 


AIR 1930 Cal 591 9 
AIR 1929 PC 110 10 
AIR 1915 PC 7 11 


(1887) 36 Ch D 145: 57 LT 61: 56 LJ Ch 


1052, Alleard v, Skinner 8 
(1807) 14 Ves 273: 33 ER 526, Huguenin 
v, Baseley 8 


S. R. Misra, for Appellant; Jagdish 
Singh, Keshav Prasad and R. N. Singh, 
for Respondents. 


M. N, SHUKLA, J.:— This is a plain- 
tiff’s appeal arising out of, a suit for de- 
claration to the effect. that the plaintiff - 
was the owner of the houses in: suit and 
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- entitled to recover rent of house No. 1 
from defendants Nos. 9 and 10 and for 
possession over house No. 3. 


2. The suit was filed on the allega- 
tions that the plaintiffs uncle Mahadeo 
was the exclusive owner of the afore- 
said houses, Smt. Bachohi, defendant 
No; 1 was his widow, Dullar, defendant 
No. 2 was his daughter, defendant Nos. 
3 to 6 were the sons of his another 
. daughter, defendants Nos. 7 to 10 were 
the sons of Mahadeo’s yet another daugh- 
ter Sudama and defendants Nos. 11 
-and 12 were the tenants of house No. I. 
Since Mahadeo had no son, he used to 
treat the plaintiff as his son since his 
childhood and had great affection for 
him. The plaintiff also used to serve 
Mahadeo and look after him. In Nov., 
1964, he fel il Hence, the plaintiff 
with the consent of defendant No. 1 got 
him admitted in the Railway hospital on 
9-11-1964. It is alleged that the plain- 
tiff had served him during the said ill- 
ness also and Mahadeo | expressed his 
desire to make a gift of the said houses 
to the plaintiff. Accordingly he ex- 
. ecuted a gift deed (Ex. 7) on 17-11-1964 
which was duly accepted by the plain- 
tiff. According to the terms of the gift 
deed the plaintiff was entrusted with 
the responsibility of maintaining defen- 
dants Nos. T and 2. Later, however, de- 
fendant No. 1 and the other daughters 
of Mahadeo brought pressure on him 
and under coercion and undue influence 
got another gift deed; Ex. A-2, executed 
in favour of defendants Nos. 1 to 8 on 
7-12-1964. Mahadeo died on 2-6-1965. 
It was averred that by virtue of the first 
gift deed, Mahadeo was left with no in- 
terest in the property and accordingly 
the later gift deed was illegal and in- 
valid. Apart from this, the subsequent 
gift deed was also alleged to have been 
got executed under undue pressure and 
was, therefore, vitiated and did not con- 
fer any right of the first gift deed, (sic) 
the plaintiff claimed to be entitled to 
„recover rent from the tenants-defendants 
Nos, 11 and 12. 


3. The defence, in short, i the suit 
was that the plaintif had been living 
“separately from Mahadeo since long 
and did not serve him at all during his 
lifetime, that when Mahadeo fell ill in 
Nov. 1964 he was 80 years old and the, 
plaintiff represented to him that he þe- 
ing a Railway employee could secure 
better treatment in the Railway Hospi~ 
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tal. Therefore, the defendant No. 1 
agreed to allow him to be admitted in 
the Railway Hospital He returned 


home on 18-11-1964 and thereafter the „ 


plaintiff disclosed that he had got a re- 
gistered gift deed executed from Maha- 
deo. When the latter learnt of it, he 
made enquiries and on finding that a 
gift deed had been procured from him 
in those circumstances, he made com- 
plaints to the authorities concerned. 
Thereafter, on legal advice, he executed 
another gift deed on 17-12-1964 ag stated 
above and got it registered in the office 
of the Sub-Registrar. He actually can- 
celled the earlier gift deed by the lat- 
ter. It was pleaded that the gift deed in 
favour of -the plaintiff was illegal and 
void as it was not executed by Mahadeo 


knowingly and out of his free will but » 


was got executed while he was ill in 
the hospital. At all events, it was never 
given effect to and hence the plaintiff 
had no right or interest in the property 
in dispute. 


å. The trial Court came to the con- 
clusion that the earlier gift deed was 


void and ineffective and the circumstan- 


ces in which it had been secured proved 
that it was not a result of free will. 
With those findings, the suit was dis- 
missed. Hence, the plaintiff has prefer- 
red this appeal. 


5. The sole question, - therefore, 
which arises for determination is as to 
whether the gift deed dafed 17-11-1984 
in favour-of the plaintiff was void and 
ineffective as alleged by the defendants. 
[After considering the evidence the court 
proceeded.—Ed.]. 


Thus, from an aoereisel of the oral 
evidence in the case, it appears that ‘the 
first gift deed had been got executed 
from Mahadeo in abnormal  circumstan- 
.ces, Le, when he was not in possession 
of his mental faculties and was suffer- 
ing from serious ailment and the plain- 
tiff was alone with him and just a day 
before Mahadeo left the hospital Apart | 
from the oral evidence, there are some’ 
corroborating circumstances 
which have been taken into considera- 
tion by the trial Judge for coming to. 
the conclusion that the first . gift deed™ 
had been secured from Mahadeo under 
undue influence and it was not an act 
of his free will The admissibility of 
such evidence has been - seriously im- 
Pugned by the learned counsel for the 


N 





. urged is as to the onus of proof. 
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Soliant. and he has also strenuously 
urged that the court below wrongly ap- 
plied the law with regard to burden of 


` proof and acted illegally in disregarding 


the law of presumption. We shail now 
deal with this-legal question which has 
been canvassed on behalf of the appel- 
Jant. 


6. The first ies which has been 
Ordi- 
‘Narily, a person can rely on a registered 
deed executed in his favour and ‘it is not 
surprising that the plaintiff founded his 
entire case on the gift deed dated 17-11- 
1964. In ordinary circumstances a heavy 
burden is cast on the person, who im- 
peaches such transaction and tries to 
assail the validity of a registered pift 
deed, But law recognised certain excep- 
tions to the general rule and those ` ex- 
ceptions flow from either the extraordi- 
nary physical or mental condition of 
the executant or the peculiar relation- 
ship between him and the person in 
whose favour the deed is executed. On 
behalf of the respondents reliance was 
placed upon S. 111 of the Indian Evi- 
dence Act ‘which reads- 


"Where there is a question as to the 
good faith of a transaction between 
parties, one of whom stands to the other 
in a position of active confidence, the 
burden of proving the good faith of the 
transaction is on the party who is in a 
position of active confidence.” 

The gravamen of the charge against the 
plaintiff in the present case is that the 
gift deed (Exhibit 7) was not secured by 
him in good faith, Obviously as between 
persons dealing on the footing of com- 
plete equality, there is no presumption 
against good faith. The law presumes, 
prima facie, in favour of the deeds being 
duly executed. So ordinarily the person 


who challenges the validity of a transac-- 


tion on the ground of fraud, undue in- 
fluence etc. and charges his opponent 


the major exception to this rule is that 
the initial burden would ‘not shift to the 
party who challenges the transaction 


ies, such as puardian and ward, 
agent and principal, doctor and patient 
spiritual adviser and disciple, trustee 
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and cestui que trust etc. The underlying 
principle `of engrafting such exception 
to the general rule is that on account of 
the existence of such relationship as 
mentioned abové, one of the contracting 
parties is in a position to exert undue in- 
fluence or ‘dominate’ over the other and 
extort benefit from him. In ‘such case 
justice demands that ‘the burden of 
proving good faith of the transaction 
must be thrown upon the dominant 
party, ie, the party who is in a position 
of “active confidence”. The probability 
of dominating over the will of another 
party arises either directly from the 
very nature of the relationship existing 
between the parties or sometimes from 
a peculiar handicap or disability from 
which the other party suffers. Thus 
5. 111 of the Indian Evidence Act has 
to be read along with the provisions of 
S. 16 of the Indian Contract Act. 


It is submitted on behalf of the ap- 
pellant that the respondents were not 
entitled to invoke the aid of S. 111 of the 
Indian Evidence Act on the facts of the 
present case as this section in terms did 
not apply. In other words, it was con- 
tended that the fiduciary relationship of 
the nature aforementioned did not ap- 
parently exist between the plaintiff and 
objection is not well 
founded. Firstly, fiduciary relationship 
is not exhausted by the few well-known 
patterns of relationship to which we 
have adverted above. Any relationship 
im which one party enjoys the “active 
confidence” of another party who is to 
lean on him and is inclined 











approximate to the kind of relationshi 
which may attract the provisions of Sec- 
tion 111 of the Evidence Act with regard 
to the rule of burden of proof. Conse- 
quently, even if restricted and technical 
construction were put on the term ‘fidu- 
ciary relationship, the principle enshrin- 
ed in Section 111 should be extended to 
cases where there is proof of'a person 
dependent, by virtue of his physical or 
mental infirmity or disability on another 
party and the circumstances have been 
proved to show that the other party, 
taking advantage of such position, . has 
secured a deed or instrument for hi 
own benefit. ) 


7. But, ag we have said earlier, the 
provision of law which is directly appli- 
cable to a case like the one before us 


—* 
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and which is very salutary for safe- 
guarding the rights and interest of a 
party whose will can be dominated over 
by another person, is S. 16 of the Con- 
tract Act which provides: 


` 


“16 (1). A contract is said to be induc- 
ed by “undue influence” where the re- 
lations subsisting between the parties 
are such that one of the parties is in a 
position to dominate the will of the 
other and uses that position to obtain an 
unfair advantage over the other. 


(2) In particular and without pre- 


judice to the generality of the foregoing 


principle, a person is deemed to be in a 
position to dominate ie . will of an- 
other— 


(a) Where he holds a real or apparent 
authority over the other, or .where he 
stands in a fiduciary relation to the 
other; or 


(b) Where he makes a contract with a 


person whose mental capacity is tempo~ 
rarily or permanently affected by reason 
‘of age, illness, or mental or bodily dis- 
tress. ~ 


(3) Where a person who is in a posi- 
tion to dominate the will of another, 
enters into a contract with him, and the 
transaction appears, on the face of it 
or on the evidence adduced, to be un- 
conscionable, the burden of proving that 
such contract was not induced by undue 
influence shall lie upon the person ina 
position to dominate the will of the 
other.” 


Obviously the provisions of this section 
are wide enough in their scope to cover 
all such cases where “one of the parties 
is in a position to dominate the will of 
the other and uses that position to ob- 
tain an unfair advantage over the 
other”. In such circumstances, this sec- 
tion .categorically enacts that “the bur- 
den of proving that such contract was 
not induced by undue influence shall 
lie upon’ the person in a position. to 
dominate the will of the other’. There 
is thus no manner of doubt that if it be 
established that Mahadeo suffered from 
such disability or was a victim of such 
physical or mental handicaps and the 
plaintiff was so situate qua him, that he 
could dominate over the will of the for- 
mer, the burden of proof. would be cast 
entirely on the plaintiff to prove that 
- the gift deed had not been induced by 
undue influence. 
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8 The Indian law on the point is 
founded substantially on the rules of 
English law in which the principle of 


conveyances being impeachable by rea- ` 


son of position of parties is well recog- 
nised, We may refer to the leading case 
on this point in which the law was ela~ 
borately stated. In Allcard v. Skinner, 
(1887) 36 Ch D 145, Lindley L. J, explain< 
ed the rule in these words: 

“The principle must be examined. 
What then is the principle? Is it that it 
is right and expedient to save persons 
from the’ consequences of their own 
folly? or is it that it is right and expe- 
dient to save them from being victimised 
by other people? In my opinion the doc~ 
trine of undue influence is founded 
upon the second of these two principles. 
Courts of Equity have never set aside 
gifts on the ground of the folly, impru- 
dence, or want of foresight on the part 
of donors. The Courts have always repux 
diated any such jurisdiction. Huguenin 
v. Baseley, (1807) 14 Ves 273 is itself 
a clear authority to this effect. It would 
obviously be to encourage folly, reckless- 
ness, extravagance and vic if persons 
could get back property which they 
foolishly made away with, whether by 
giving it to charitable institutions or by 
bestowing it on less worthy objects. On 
the other hand, to protect people from 
being forced, trickled or misled in any 


way by others into parting with their. 


property in one of the most 
objects of all laws.” 


The crux of the law applicable to such 
transactions was explained by Cotton, 
L. J. in the same case in these words: 


"In the second class of cases the Court 
interferes, not on the ground that any 
wrongful act has in fact been committed 
by the donee, but on the ground of pub- 
lic policy, and to prevent the relations 
which existed between the parties and 
the influence arising therefrom pene 
abused.” 


legitimate 


The law relating to the effect of adie 
influence on conveyances has been sum- | 


med up in Halsbury’s Laws of England, 
Third Edition, Vol. 17 in para. 1297 at 
page 672: 


Y 


"1297. Classification. Undue influence a 


by reason of which courts of equity will 
interfere to set aside an agreement 
should be distinguished from duress 
which is a ground on which an agree- 
ment may be set aside also, at common 


“nf 


oye 


1982 


law. Duress ig the. compulsion under 


which a person acts through fear of per-- 


sonal suffering to himself or a near re- 
lative, as from injury to the body or 
from confinement, actual or threatened. 
The basis of the jurisdiction which the 
courts of equity exercised to grant relief 
in cases of undue influence was fraud, 
in the sense in which that term was used 
in those courts, that is to say, ag includ- 
ing what is described as constructive 
fraud. There are two classes of cases in 
which gifts are set aside by courts of 
equity on the ground of undue influence, 
though the division between them is not 
always clear cut: first where the court 
has been satisfied that the gift was 
result of influence, in the form of some 
unfair or improper conduct, coercion 
from outside or cheating, expressly 
used, in general, though not always, by 
a donee placed in some close and confi- 
dential relation to the donor  to- obtain 
some personal advantage, and, secondly, 
where the position of the donor to the 
donee, or other “party has been -such 
that it has been the duty of the donee or 
other party to advise the donor, or even 
to manage the property for him, and a 
presumption that the donee or other 
party had influence over the donor is 
raised by the relationship between 
them. : 


In cases where undue influence is 
presumed the court sets aside the gift 
unless it is proved that it was in fact 
the spontaneous act of the donor acting 
under circumstances which enabled him 
to exercise an independent will and 
which justify the court in holding that 
the gift was the result of the free exer- 
cise of the donor’s will. 

The first class of cases may be con- 
sidered as depending on the principle 
that no one shall be allowed to retain 
any benefit arising from his own fraud 
or wrongful act. In the second class of 
cases the court interferes, not on the 
ground that any wrongful act has in fact 
been committed by the donee, but on 
the ground of public policy, and to pre- 
vent relations which existed between 
the parties and the influence arising 
aaa being abused.” 


9. All the salient ingredients of the 
doctrine of undue influence flowing from 
the existence of a particular relation- 

ip between the parties have been seiz- 
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the . 


_that a person on account of some reason 


in a position to exercise 


‘reasons of their apparent 
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ed in Section 16 of the Indian Contract 
Act which is very widely worded so as 
to include a myriad of circumstances 
which may give rise to the possibility 
of a person being able to dominate over 
the will of another, They include handi- 
cap suffered by a person on account of 
mental capacity affected by reason o 
age, illness ete. or a likelihood of a per- 
son holding a real or apparent authority 
over the other or standing in a fiduciary 
relation ‘to the other. The word .‘fiduci- 
ary’ as contained in the Webster’s New 
International Dictionary connotes “a 
person in trust, a person or thing hoild- 
ing something in trust”. The other mean 
ing given in the dictionary is “of or per- 
taining to a trust, pertaining to or of the 
nature of trusteeship.” Thus, whenever 
it is brought to the notice of the courts 





























of the nature indicated above was not 
his indepen- 
dent will, the courts always insist on 
placing the burden of proof on the per- 
son who was in such advantageous posi- 
tion to establish that he did not abuse 
his position. The principle was original- 
ly confined to cases of pardahnashin 
ladies who manifestly suffered from 
such inhibition and limitation. Gradually 
the area covered by this rule was en- 
larged and it.was extended to female 
who, though not strictly observing 
pardah, yet were prone to labour under 
such infirmities and handicap by virtue 
of their lesser experience of the world 
and their inability to cope with the 
eomplexities of life. 


In Parasnath Rai v, Tileshra Kuar, 
1965 All LJ 1080. Gangeshwar Prasad, 
J. followed the decision of the Calcutta 
High Court in Chinta Dasya’ v. Bhalku 
Das, AIR 1930 Cal 591, wherein Mitter, 
J. held, that rules regarding transactions 
by a pardahnashin lady were equally 
applicable to an illiterate and ignorant 
woman, though she may not be pardah- 
nashin, We are unable to comprehend 
as to why the broad principle which has 
been accepted and widely applied in the 
numerous decisions to which we have 
adverted should not also embrace within 
its sweep the cases of males who by 
physical or 
mental] incapacity or infirmity or being 
Placed in circumstances where they are 
greatly amenable to the overpowering 
influence of another person are induced 


to enter into conveyances and transac- 
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tions relating to their property. The 
basic principle ig the same and where it 
is proved to the satisfaction of the court 
either that the bargain was on the face 
of it unconscionable or the executant 
wag the victim.of physical or mental 











complexity of circumstances in which 
another person had an upper hand, the 
burden must be cast squarely on the 
erson enjoying the dominating position 
to show that he secured the deed in good 
faith. l ' aa 


Our attention was drawn to a decision 
of this Court in Sher Singh v. Pirthi 


Singh, AIR 1975 All 259, where the learn- . 


ed single Judge extended the principle to 
the case of an old and (illiterate male 
who on account of long illness had lost 
his capacity to understand things and 
“was persuaded to execute a gift deed in 
favour of the defendants at a time when 
the old man was away even from his 
daughter whose advice alone he could 
have sought for his guidance, We res- 
pectfully agree with the ratio of that 
case, In the case with which we are 
dealing ‘it has been proved by cogent 
evidence that Mahadeo was lying seri- 
ously ill in the hospital where he was 
taken by the plaintiff and was under his 
control and his wife and children were 
not allowed to remain with him. It was 
not even alleged that he had any op- 
portunity to consult anybody about the 


execution of the gift deed. He was an old 


and infirm përson and having none else 
except the plaintiff to look after him in 
the hospital was made to execute the 
gift deed on`a sick bed. He was mani- 
festly in a vulnerable position and the 
plaintiff was master of the situation and 
© could ` shape events according to 
his heart’s desire. In such suspicious 
circumstances the law does ‘throw the 
onus on the plaintiff to establish that the 
transaction was not procured by undue 
influence. The facts were more or less 
similar in Debi Prasad v. Chhotey Lal 
AIR 1966 All 438. It was held in that 
case that the deed of gift wag an un- 
conscionable transaction as the appellant 
was in dominating position and the 
plaintiffs were old and infirm persons 
having none to look after them. We are 
not satisfied that in the instant case the 
plaintiff has been able to discharge the 
heavy burden cast on him and it is (not?) 
proved that Mahadeo executed the gift 
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handicap or that he was subdued by the. 


stance without any 


deed dated 17-11-1964 in the 
favour out of his free will. 


10. The same controversy was raised 
With regard to another circumstance 
which according to the respondents 
clearly showed that the aforesaid gift 
was not a spontaneous act of Mahadeo. 
It ig alleged that Mahadeo sent an appli- 
cation dated 2-12-1964 Exhibit A-1 sign- 
ed by him to the District Registrar in 
which he made the averment that the 
plaintif Daya Shanker taking undue ad- 
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plaintiffs - 


vantage of the former’s illness and men- © 


tal infirmity had fraudulently obtained 
from him the gift deed dated 17-11-1964 
the contents of which were not explain- 
ed to him. It will be noticed that this 
was shortly followed by the second pift 


deed dated 7-12-1964 in favour of re- 


spondents Nos, 1 to 10 and within a 
few months thereafter Mahadeo died on 


‘2-6-1965. The complaint Exhibit A-1 was 


relied upon by the trial Judge as an- 
other important piece of substantial evi- 
dence to corroborate the defence case 
that the first gift deed had been frau- 
dulently obtained. Sri Jagdish Swarup, 
learned counsel for the appellant -vehe- 
mently contended that the said docu- 
ment Exhibit A-1 was not admissible in 
evidence as no evidence had been 
examined on behalf of the defendants to 
prove the document Exhibit A-1 in ac- 


cordance with law. It is true that no oral 


evidence was examined in the case to 
formally prove the signature and hand- 
writing of Mahadeo. Nevertheless the 
document bearg the endorsement of the 
plaintiff's counsel to the effect “formal 
proof dispensed with’, On the basis of 
this endorsement the document was actu- 
ally exhibited as A-1 and without any 
demur by the plaintiffs cotnsel, Ordi- 
narily it would not have been necessary 
in the present case to deal with this 


point because on the remaining evidence’ 


We have already recorded a finding but 
since this raises the question of the- legal 


implication of following a certain pro- a 


cedure which is often resorted to in 


trials we propose to deal with this point. ' 
In the first place, one of the pragmatic - 


and peremptory rules which have emerg 
ed from judicial decisions is that once 
a document has been assigned an exhi- 
bit mark in the court of the first in- 
objection. by the 
party who later challenges its admissi- 
bility, such objection must be overruled. 


See Bhagat Ram v. Khetu Ram, AIR 





è 


pi 


- 1982 


-proof might or might not 


ai 


1929 PC' 110. The same principle was re- 
iterated in Gopal Das v. Sri Thakurji, 
AIR 1943 PC 83 wherein it was observed: 


“Where ‘the objection to be taken is 
not that the. document is in itself inad- 
missible but that the mode of proof put 
forward is irregular. or insufficient, it 
is essential that the objection should be 
taken at the trial before the document 
is marked as an. exhibit and admitted to 
the record, A party cannot lie by until 
the case comes before a Court of Appeal 
and then complain for the first time of 
the mode of proof, A strictly formal 
have been 
forthcoming had it been sedis on at 
the trial.” 


If the plaintiffs counsel had not made 
the endorsement whereby he dispensed 
with the formal proof of the document 
it would have been possible for the de- 
fendants to adduce necessary evidence in 
order to prove the document formally. 
They were virtually disarmed by the 
unequivocal endorsement made by the 


. plaintiffs counsel, and it would be high- 


ly prejudicial to the respondents if the 
objection was allowed to be raised at the 
appellate stage. In our opinion when an 
endorsement of the nature made in the 
present case is allowed to go on record 
it amounts to dispensing with the formal 
proof not only of the signature or thumb 
impression of the executant but also of 


the contents of the document. The long. 


and extensive practice in the trial courts 
would bear out the position that when- 
ever such endorsements are made, the 
parties take it for granted that the per- 
son relying upon 
solved ‘from the necessity of adducing 
formal proof thereof, An endorsement of 
this kind is’ not a half-hearted endorse- 
ment confined to the signature or thumb 
impression but covers the whole docu- 
ment and therefore in such circumstan- 


ces the document becomes admissible in 


evidence without formal proof 


IN. The effect of endorsements. made 


by a party or his counsel with regard to 


the formal proof of a document was judi- 
cially interpreted in Ajodhya Pd. Bhar- 
gava v. Bhawani Shanker’ Bhargava, 
1956 All WR (HC) 866 : (AIR 1957 All 
1) (FB). In that case the appellant pro- 
duced certain letters in the court before 
the commencement of the hearing. They 
were shown to the learned counsel for 
the respondent for admission or denial 
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were thus exhibited by the. 


the document is ab-. 


. Exhibit A-1 in the 
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and the latter admitted them and they 
court as 
evidence in the case. But when later on 
the respondent appeared in the witness- 
box these admissions were not put to 
him in cross-examination. ` At the time 
of arguments when it was attempted to 
utilise these letters as containing admis- 
sions of the respondent contrary to what 
he had stated on oath in the witness- 
box, the learned Civil Judge relying up- 
on the Privy Council decision in Bal 
Gangadhar Tilak v. Shrinivas Pandit, 
AIR 1915 PC 7 and the decision of the 
Lahore High Court in Firm Malik Das 
Rai Faqir Chand v. Firm Piara Lal Aya 
Ram, AIR 1946 Lah 65 (FB), ruled these 
documents as inadmissible under $S. 145 
of the Evidence Act on the ground that 
under that provision - such admissions 
could not be relied upon or be proved 
to contradict the appellant’s statement 
on oath unless they were put to him 
while he was in the witness box. The 
High Court did not agree with that view 
and it held that the respondent’s counsel 
having admitted these letters which 
were exhibited as evidence in the case, 
they could be relied upon as substantive 
evidence and the technical requirement 
of Section 145 of the Evidence Act stood 
substantially waived in view of the en- 
dorsement of admission made by the re- 
spondent’s counsel. 


12. We think that really speaking 
their may be two kinds of endorsements, 
complete or unqualified and- restricted o 
qualified, An example of qualified en- 
dorsement is found in the case of Pandit 
Vidheshwar Pathak v. Budhiram Barai, 
1963 All WR (HC) 447 (448): (AIR 1964 
ay 345) where the endorsement was like 

f s 


“Admitted subject to all just excep- 
tions.” $ 


This kind of. limited endorsement w 

considered as not waiving the require- 
ments of S. 145 and it was held that if 
it was intended to contradict the witness 
by any previous writing, it was neces- 
sary to draw his attention to such writ- 
ing. It is apparent that the endorsement 
I t case was a 
complete endorsement and therefore 
there was no necessity of formal proof 
of either the signature or the contents 
of that document. ` When the parties’ 
counsel makes such wuntrammelled en- 
dorsement, he must be understood as 
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having done so with full realisation of 
ts. legal consequences and it must be 
eemed that the formal- proof of the 
contents of the document has also been 
dispensed with. 


18. Sri Jagdish Swarup appearing for 
the appellant submitted that the contents 
of a document must be proved by exam- 
ining the author of the document and 
in the present case Mahadeo being dead, 
the writer of the complaint had never 
appeared in the witness-box, and hence 
the. contents of that document should 
not be deemed to have been proved not- 
withstanding the endorsement. We are 
unable to accept this contention. After 
all the mode of proof of execution of 
documents ig contained in Ss. 67 to 71 of 
the Indian Evidence Act. Broadly stated, 
some of the very common modes of 
proving a signature or a writing which 
the Indian Evidence Act recognises are: 


1. By calling the person who _ signed 
or wrote the document. 


2, By calling the person in whose pre- 
sence the document was signed or writ- 
ten. i 


.3. By calling the person acquainted 
with the handwriting of the person by 
whom the document was written. 


If the person in whose presence Exhibit 
-A-1 was written or the one who was 
acquainted with the handwriting of 
Mahadeo were examined, it would have 
been sufficient formal proof of the docu- 


ment but in view of the endorsement. 


made by the plaintiffs counsel such for- 
mal proof was certainly dispensed with 
and the document must be regarded as 
admissible in evidence and proved ac- 
cording to law: Sri Jagdish Swarup reli- 
ed on the case of Bishwanath Rai v. 


(at p. 1953); in which it was held: 


"Tt is true that, in the absence of 
examination of Swamiji the -correctness 
of those statements cannot be held to 
. be proved. Thus, the evidence of Ram 
Chandra Sharma proves the contents of 
the letter, but not -the correctness of 
those contents. The letter was, therefore, 
admissible to the extent to which the 
fact that Swamiji wrote such a letter to 
Ram Chandra Sharma. with its contents 
has bearing on the issues involved in 
this case,” 
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In our opinion the’ above observation 
militates against the appellants conten-- 


tion. It is made clear that the letter with 
its contents was admissible. Of course, 
in that case the contents had been prov- 
ed by the oral evidence of the witness 
that he knew the handwriting - of the 
writer of the letter. Sri Jagdish Swarup 
argued that even though the signature 
on a document may be proved by other 
evidence, the contents can be proved 
only by the author thereof. In view of 
the above observations of the Supreme 
Court this submission is untenable. On 
behalf of the appellants great emphasis 
was laid on the observations occurring 
in that passage that the evidence of Ram 
Chandra Sharma proved the contents of 
the letter but not the correctness of 
those -contents (emphasis added), In 
our opinion in the context in which the 
word ‘correctness’ was used what was 
implied wag the veracity of the allega- 
tion or averments made in the letter and 
not its inaccuracy in the sense that it 
was not a correct reproduction of the 


Gy 


letter. To the same effect are the obser- - 


vations of the Supreme Court in P, C. 
Purshothama Reddiar v. S. Perumal, 
AIR 1972 SC 608 (Para 19): 


“Once a document is properly admit- 
ted, the contents of that document are 
also admitted in evidence though those 
contents may not be conclusive evi- 
dence.” 


14. Therefore,.we are of the opinion 
that the application dated 2-12-1964 (Ex- 
hibit A-1) was an important piece of evi- 
dence which was admissible and it was 
rightly relied upon by the court below 
for throwing out the plaintiffs case., 
Consequently the first gift deed falls 
through and the later gift deed Exhibit 
A-2 which was fully proved would 


Sachhidanand Singh’ AIR 1971 SC 1949 8°verm the rights of the parties, 


1% For these reasons we find no 
force in this appeal and it is dismissed 
with costs, i 
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K. N. SINGH AND K. M. DAYAL, JJ. 


Nationa] Insurance Co, Ltd, Kanpur, 
Appellant v. Yogendra Nath Verma and 
others, Respondents, 


F. A. F. O. Nos. 149 and 153 of 1976, 
D/- 21-5-1982.* 

(A) Evidence Act (1 of 1872), S. 3 
=- Written statement — Evidentiary 
value of. 

The averments contained in the writ- 
ten statement cannot take the place of 
proof unless evidence is produced by the 
interested party. (Para 8) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Vicarious liability of owner 
of vehicle — When arises — Servant 
acting in the course of employment — 
What amounts to. 


The law is now well settled that a 
master has vicarious liability for the 
acts of his servant acting in the course 
of his employment. Unless the act is 
done in the course of employment the 
servant’s act does not make the em- 
ployer liable. The act must either be 
` a wrongful act authorised by the master 
Or a wrongful and unauthorised mode 
of doing some act 
master. AIR 1966 SC 1697, Foll. 

(Para 9) 

Before the owner can escape the lia- 
bility he has to produce evidence be- 
fore the court to prove that the driver 
was not acting in the course of his em- 
ployment and that the vehicle was not 
being driven with his consent, for his 
business or for his purpose. It must be 
determined on the basis of the evidence 
produced in each case. If the owner 
does not appear or. if he does not pro~ 
duce any evidence there will be a prima 
facie presumption that the vehicle ‘was 
being driven on the master’s business. 
AIR 1966 SC 1697 Foll (Para 9) 
‘In the instant case, the owner after 
filing his written statement did not ap- 
pear in the witness box nor did he pro- 
duce any other evidence to negative this 
presumption. On his own admission ‘he 
had authorised his servants and order- 
“Against award and decree passed by 

J. P. Saxena 1st Addl, Dist. J. (Motor 

Accidents Claims Tribunal) Allahabad, 
< D/--28-8-1975 and 19-9-1975 respec- 
. tively. 
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authorised by the- 
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lies. to look: after the car and to: keep 
the-same dusted while he was out of 
town for a long period and as such 
there was an implied consent to the ser- 
vants to get the necessary checking of 
the vehicle done and therefore when one 
of the servants took the vehicle to the 
petro] pump for getting the tyres inflat- 
ed and for checking the oils etc, he was 
acting in the course of his employment 
and the yvehincle was being used for the 


purpose of the owner. (Para 9) 
Cases Referred : Chronological] Paras 
1972 ACJ 63 (Delhi) 9 


AIR 1966 SC 1697 : 1966 ACJ 89 9 

S. K. Dhawan and P. N. Tiwari, for 
Appellant: B, C, Dey and R, S., Misra, 
for Respondents, 

K. N. SINGH J.:— These ara two 
first Appeals - from order against the 
award of the Motor Accidents Claims 
Tribunal, dated 28-8-1975, which in- 
volve common questions of law and 
facts, The two appeals are therefore dis~ 
posed of by a common order, 


2 On 3-11-1969, at about 10 A. M, 
Vinod Kumar aged about 11 years, a 
student of class IX, and Pramod Kumar 
aged about 13 years, two real brothers, 
were going on a bicycle, Vinod Kumar 
was driving the cycle while Pramoc 
Kumar was sitting on the carrier, While 


. the two boys were proceeding from tha 


crossing of Beli Road towards the district 
civil courts a car coming from the op- 
posite direction knocked down the cycle 
as a result of which the two boys got 
serious injuries and the cycle got en- 
tangled with the car. Pramod Kumar 
who was rushed to hospital died on 
7-11-1969, Vinod Kumar received 
injuries but he survived, Sri 
T. Ramabhadran, I C.S. a Judge of the 
High Court, was registered owner of the 
car U. P.R. 7244 which was insured 
with the General Insurance Company 
and was being driven by Abdul Ghani, ; 
a peon of the High Court. 

3. Two Claim petitions under Sec 
tion 110-A of the Motor Vehicles Act, 
1939, were. filed before the Motor Ac- 
cidents Claims Tribunal, Allahabad, one 
by Yogendra Nath Verma, father of the 
deceased Pramod Kumar, claiming a 
sum of Rs. 21,000/- as compensation 
from the owner and insurer of the yvehi- 
cle. The other claim petition was filed 
by Vinod Kumar, claiming a sum of 
Rs, (?),000 for the injuries re- 
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ceived by him. The two claim petitions 


were numbered as claim petitions 
Nos. 2 and 3 of 1970. The claimants as~ 


serted that the car in question was be- 


ing driven in a very rash and negligent 
manner. Earlier it dashed against a 
hand driven cart which was going on 
the left side of the road and thereafter 
it knocked down the two -boys who 
were going towards the District Courts. 


4. Justice Ramabhadran, the owner 
of the car, filed a written statement, 
wherein he pleaded that the car belong- 
ed to him and he used to drive the 
same himself, as he had never engaged 
any driver to drive his car. He further 
stated that he had gone to South India 
along with other members of his family 
on 16th October, 1969, and he had left 
his car in the garage of his bungalow 
und the garage was locked. The key of 
the. garage was left with the Jamadar 
and two orderlies of the High Court who 
were on duty at the bungalow in his 
absence. They were. directed to open 
the garage periodically and also to get 
the vehicle dusted but they were given 
clear instructions that the vehicle will 
not be taken out of the bungalow. 
Against these orders Abdul Ghani a 
temporary peon who was working as 
orderly at his bungalow, had taken away 
the car out of the bungalow and drove 
the same on the public road, as a re- 
sult of which the accident took place. 
He denied his liability to pay any com- 
pensation, Abdul Ghani, although he 
was not arrayed as a party, but by 
mistake his name was mentioned in the 
column of owner of the vehicle, plead- 
ed that he was attached as an orderly 
peon at the residence of Justice Rama- 
bhadran, He had been directed to look 
after the bungalow and the car in the 
absence of the Judge, Justice Ramabhad- 
ran was to come back to Allahabad on 
lith November, 1969. He checked -the 
motor car and he found that the tyres 
were flat and the’ car was in bad shape. 
He took the car to the petro] pump 
where he got the tyres inflated and got 
the motor voil ete. checked, He alleged 
that the car was not being driven by 
him, instead he had taken the car by 
pushing it with the help of some other 
persons, The accident occurred at the 
time when the car was being pushed 
and it was not being driven by him. 

5. Another written statement was 
filed on behalf of the Instirance Com- 
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pany, In their written statement the 
Insurance Company asserted that Abdul 
Ghani without the knowledge and con- 


-sent or authority of Justice Ramabhad- 


ran took out the car for his own pur- 
pose and met with the accident and as 
Abdul Ghani was not the servant of 
Justice Ramabhadran at no time 
there was any relationship of master 
and servant and Justice Ramabhadran 
was not vicariously liable to pay com- 
pensation to the claimants and conse- 
quently the Insurance company was not 
liable to indemnify the owner, In the 
written statement it was further stated 
that Abdul: Ghani was not a licensed 
driver and was not entitled to drive the 
motor vehicle. 


6. It is necessary to bear in mind 
that after filing the written statement 
neither the owner nor the insurer pro- 
duced any evidence before the Tribunal. 
Abdul Ghani also did not contest the 
proceedings, However, the claimants 
produced evidence, documentary as well 
as oral, in support of their case. The 
Tribunal held that the owner and the 
insurer both were liable to pay dama- 
ges to the claimants. The Tribunal fur- 
ther held that Yogendra Nath claimant 
was entitled to the sum of Rs. 21,000/~ 
as compensation for the death of his son. 
The Tribunal further awarded a sum of 
Rs. 5000/- to Vinod Kumar as compen- 
sation for the injuries received by him. 
The Tribunal gave two separate awards 
on 28-8-1975. These two appeals have 
peen' filed by the Insurance Company 
against the two awards, 


7. Sri B. C. Dey, learned counsel for 
the [nsurance Company, urged that 
Abdul Ghani did not have a valid 
licence for driving a vehicle and he 
drove the car without: the permission of 
tHe owner, as Such therte is ho vicarious 
responsibility of the owner, consequent- 
ly the owner is not liable to pay any 
compensation and the Insurance. Com- 
pany is not liable tọ indemnify. Sri Dey 
further urged that under the terms and 
conditions of the Policy no person who 
is not duly licensed, was authorised to 
drive the vehicle Since Abdu] Ghani 
had no driving licence he was disquali- 
fied to drive the vehicle as a result of 
which there has been a breach of the 
conditions of the policy. Therefore un- 
der Sec. 96 (2) of the Motor Vehicles 
Act the appellant insurance company is 
not liable to pay any compensation, ` 
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8 Section 96 (2) (b) (il) provides 
- that no sum shall be payable by the 


insurer to satisfy the demand against the. 


person insured in respect of the third 
party risk if there has been a breach of 
specified conditions of the policy, which 
may include aq condition excluding 
driving by a named person or by any 
person who is not duly licensed or by 
any person who may be disqualified 
from holding a driving licence. In view 
of these statutory provisions it is ap- 
parent that if the: owner permits driv- 
ing of vehicle by a person who had no 
driving licence or who is disqualified to 
hold or obtain licence in breach of the 
specified condition of the policy, the in- 
surer will not be liable to indemnify 
the owner. But before this provision 
can be invoked by the Insurance Com- 
pany to escape its liability it is neces- 
sary for it to produce the policy before 
the Court and to prove that the term 
. contained in the policy as contemplated 
by Sec, 96 (2) (b) (ii) of the Act was 


violated. Even if there was such a con 


dition in the policy the insurer has to 
prove that the person driving the vehi- 
cle did not possess a licence or that he 
was disqualified from obtaining or hold- 
ing a driving licence, Unless these basic 
facts are established by positive evi- 
dence the plea of the Insurance Com- 
pany cannot succeed, In the instant 
case, the original policy is not on the 
record before us. We are not aware as 
to whether the original policy was filed 
before the Tribunal but even if it was 
filed the same is not available to us as 
the original record of the two claim 
petitions was burnt on account of a 
devastating fire which took place in 
the civil courts at Allahabad as a 
result of which a large number of re- 
cords were burnt. If the appellant wan- 
ted to produce any secondary. evidence 
to prove the terms and conditions of the 
policy it could have done so easily be- 
fore this Court but the appellant did not 
take: any steps for the reconstruction 
of the record and it further did not take 
any steps to prove the terms and condi- 
ditions of the policy. We are, therefore, 
not in a position to proceed on the as- 
sumption that the policy issued in fav- 
our of the owner of the vehicle in ques- 
tion contained a condition as contem- 
plated by Sec. 96 (2) (b) (ii). But even 
assuming that. there was..such a condi- 
tion in the policy the appellant com- 
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pany failed to produce evidence before 
the Tribuna] or before, this Court to 
prove that Abdul Ghani had no valid 
licence in his favour or that he was dis- 
qualified to hold or obtain a driving 
licence, placing reliance on the written 
statement of Justice Ramabhadran, jearn- 
ed counsel for the appellant urged that 
there was material on record to show 
that Abdul Ghani had no driving licence 
with him. It is true that in his written 
statement Justice Ramabhadran stated 
that Abdul Ghani had no driving licence, 
but the assertion was neyer 
proved by . means of any evi- 
dence before the Tribunal. The aver- 
ments. contained in the written state- 
ment could not take the place of proof 
unless the evidence is produced by the 
owner or insurer. It is not possible to 
presume that Abdul Ghani had no 
licence or that he was disqualified from 
obtaining or holding any licence. We are 
therefore of the opinion that in view of 
the fact that the appellant failed to 
prove that Abdul Ghani had no driving 
licence or that he was disqualified from 
holding or obtaining licence the appel- 
lants contention that it is not liable to 
indemnify the owner cannot be accepted, 


9. Learned counsel] for the appel- 
lant then urged that the owner of the 
the vehicle was not liable to pay any 
damages or compensation as Abdul’ 
Ghani was not authorised by the owner 
to drive the vehicle and the accident did 
not occur during the course of Abdul. 
Ghani’s employment, The law is now) 
wel] settled that a master has vicarious 
liability for the acts of his servant act- 
ing in the course of his employment. 
Unless the act is done in the course of 
employment the servant’s act does not 
make the employer liable, The act must 
either be a wrongful act authorised by 
the master or a wrongful] and wnauth- 
orised mode of doing some act 
authorised by the master. The dri- 
ver of a car taking the car on 
the master’s business makes him vicari- 
ously liable if he commits an accident ` 
but if the servant at the time of the ac 
cident is not acting within the course of 
his employment but is doing something 
for- himself the.master is not liable. 
These principles were: laid down by the 
Supreme Court'in Sitaram Motilal Kalal 
v. Santanu. Prasad Jaishanker Bhatt 


(1966 ACT 89): {AIR 1966 SC 1697). 
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Hidayatullah, J. speaking for the majo- 
rity held thus (at p. 1674) :— 


“There is a presumption that a vehi- 
cle is driven on the master’s business 
and by his authorised agent or servant 
but the presumption can be met, It was 
negatived in this case, because the vehi- 
cle was proved to be driven by an un- 
authorised person and on his own busi- 
ness, The de facto driver was not the 
driver or the agent of the owner but 
one who had obtained the car for his 
own business not even from the master 
but from a servant of the master. Prima 
facie the owner would not be Hanie in 
such circumstances.” 

In Mukho Devi y. Syed Hasan Zahir 
(1972 ACJ 63) a learned Judge of Delhi 
High Court held that where the driver 
without the knowledge and permission 
of the owner, drives a vehicle, the 
owner was not liable to pay any com- 
pensation because the car was not being 
driven in the course of his employment. 
Vicarious liability of the master does 
not arise at a time when the driver was 
not engaged by the master. The act 
must be committed in the course of the 
master’s business, Before the owner is 
absolved from his vicarious liability for 
his servant or agent it has to be proved 
that the car was not being driven for 
the owner’s business or for 
the owner’s purpose, If a servant in 
the course of his employment drives 
the car on the owner’s business. the 
owner is vicariously responsible to pay 
compensation. Before the owner can 
escape the liability he has to produce 
evidence before the court to prove that 
the driver was not acting in the course 
of his employment and that the vehicle 
was not being driven with his consent, 
for his business or for his purpose, It 
must be determined on the basis of the 
evidence produced in each case. If the 
owner does not appear or if he does 
not produce any evidnece there will be 
a prima facie presumption that the vehi- 
cle was being driven on the master’s 
business as held by the Supreme Court 
in Sitaram Motilal] Kalal’s case. In the 
instant case, Justice Ramabhadran after 
filing his written statement did not ap- 
pear in the witness box nor he produ- 
ced any other evidence to negative this 
presumption. On his own admission 
Justice Ramabhdran had authorised his 
Servants and orderlies to look after the 
car and to keep the same dusted and 
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as such there was an implied consent 
to the servants to get the necessary 
checking of the vehicle done and there- 
fore when Abdul Ghani took the vehicle 
te the petrol pump for getting the tyres 
inflated and for checking the oils ete 
he was acting in the course of his em- 
ployment and the vehicle was being 
used for the purpose of the owner. 
In the absence of any evidence it is not 
possible to negative the presumption 
that the vehicle was being driven by 
the servant of the owner with his con- 
sent and for his purpose, Neither the 
owner nor the appellant produced any 
evidence to prove the essential fact that 
Abdul Ghani. was not acting in the 
course of his employment for the mas- 
ter’s business and that he was not auth- 
orised to drive the vehicle, In the ab- 
sence of any such evidence it is not 
possible to accept the contention raised 
on behalf of the appellant that the 
owner is not liable, We are therefore of 
the opinion that the owner was liable to 
pay compensation to the claimants and 
the insurer is liable to indemnify the 
owner for the sum awarded against the 
owner. 


10. Promod Kumar deceased was a 
young boy of 13 years and he had a 
bright future which was cut short by 
the unfortunate accident. The Tribunal 
has awarded Rs. 21,000/- to his father 
Yogendra Nath, The Tribunal has award- 
ed a sum of Rs. 5,000/- for the injuries 
received by Vinod Kumar, The appel- 
lant insurance company is not entitled 
to challenge the quantum of compensa> 
tion as awarded by the Tribunal. There 
is No appeal before us on behalf of the 
owner, In the circumstances the amount 
awarded by the Tribuna] cannot be in- 
terfered with by this Court in the pre- 
sent appeals, 


11. In the result, we hold that the 
appellant is liable to pay damages 
awarded by the Claims Tribunal. The 
appellant company is liable to indem- 
nify the owner. The award of the Claims 
Tribunal is upheld, and the liability of 
the appellant continues to pay the 
amount to the claimants, Both the ap- 
peals fail and are accordingly dismissed 


with costs, 
Appeals dand: 
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AIR 1982 ALLAHABAD 389 - 
K. N. SINGH AND K. M. DAYAL, JJ. 

Om Prakash, and another, Appellants 
Smt, Rukmini Devi and others, Respon- 
dents, 

F, A. F. O. Nos, 520, 519, 521, 540, 
541, 542, 577, 578 and 579 and Writ 
Petns, Nos, 4866 and 4885 of 1976, D/- 
20-4-1982. 

(A) Motor Vehicles Act (4 of rN 
S. 110D — Proceedings under — Inter- 
locutory order, such as refusa] to set 
aside ex parte order — Not appealable 
— S. 104 and O. 43 of C. P. C., not ap- 
plicable. (Civil P. C. (1908), S. 104 and 
O. 43.) 

No appeal against an interlocutory 
order of Accidents Claims Tribunal, such 
as refusal to set aside ex parte order, is 
competent as neither S. 104 nor O. 43 
of Civil P, C. are made applicable to 
proceedings before the Claims Tribu- 
nal, (Para 4) 

Proceedings before the Tribunal are 
regulated by the Motor Vehicles Act and 
the rules framed which provide appeal 
under S. 110-D of the Act against an 
award made by the Tribunal, it does not 
provide for any. appeal against any in- 
terlocutory orders. The Tribunal] is not 
court instead it is a creation of the spe- 
cia] statute, it does not enjoy the status 
of a civil court, its orders are therefore, 
not amenable to appeal under O. 43 of 
the Civil P. C. (Para 4) 

(B) Motor Vehicles Act (4 of 1939), 
S. 110 — Proceedings before Claims Tri- 
bunal — Ex parte order — Opposite par- 
ties failing to make out any good cause 
for absence of their counsel or their 
witnesses — Indeed, no steps.taken for 
summoning witnesses — Ex parte order 
is not open to challenge, (Civil P. C. 
(1908), O. 9, R. 13), (Para 5) 

(C) Motor Vehicles Act (4 of 1939), 
S. 110-B — Accident — Death — Com- 
pensation — Deceased, partner in firm 
— Heirs of deceased continuing business 
of firm as family business — Business 
of firm not adversely affected — Sons 
are not entitled to any compensation on 
that score — Deceased, however, con- 
tributing Rs, 200/- per mensem from 
other sOurces — Wife of deceased is en- 
titled to compensation on basis of loss 
of income of Rs. 200/- per mensem after 
making deduction for imponderables, 

(Paras 8, 9) 
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(D) Motor Vehicles Act (4 of 1939), © 
S, 110-B — Accident — Death at age of 
62 — Longevity fixed at 72 years — 
Compensation — Two sons and a daugh- 
ter married and well settled in life — 
No compensation is payable to them — 
Son who was, however, 19 years of age 
and dependent would be entitled to com- 
pensation at Rs, 500/- per month which 
deceased was likely to spend on him 
after making necessary deduction as 
amount would have been available in 
driblets if deceased were alive. 
(Para 10) 

(Œ) Motor Vehicles Act (4 of 1939), 
Ss. 96, 95 (2) —. Award of Claims Tri- 
buna] — Defences open to Insurance 
Company. 

It is not open to the Insurance Com- 
pany to challenge the award of the Tri- 
bunal on the question of quantum of 
compensation, Once the liability of the 
Insurance company is’ established, it is 
bound to indemnify the owner to the 
extent provided by the policy and S, 95 
(2), The Insurance Company is not en- 
titled to challenge the quantum of com- 
pensation, as that defence is not avail- 
able to the insurer, AIR 1959 SC 1331 
Rel, on, (Para 12) 


(E) Motor Vehicles Act (4 of 1939), 
S. 95 (2) (b) — Limit of fifty thousand 
rupeeg fixed for any accident means 
Rs, 50,000/- in relation to each im- 
jured or deceased. AIR 1981 SC 2059 
Foll. (Para 13) 
Cases Referred: Chronological Paras 


ATR 1981 SC 2059 : 1981 (7) All LR 620 
13 
AIR 1959 SC 1331 12 


R. A, Sharma, for Appellants: S. K: 
Sharma, B. C, Dey and A. K. Yog, for 
Respondents, 

K. N. SINGH, J. :— These nine FAFOs 
and two writ petitions arise out of an 
accident which took place on 14-6-70 in 
District Muzafarnagar, Since the sub- 
ject matter involved in these cases is 
common, we consider it proper to dis- 
pose of all thesa ee ee ees 
order, 

2. On 14-6-1970 a marriage Hy left 
Muzafarnagar for Rishikesh in a stage 
carriage but No, USL 7134 which be- 
longed to the U. P, State Road Tran- 
Te- 
ached near Purqazi outpost, another bus 
having registration DLP No. 3692 was 
coming from opposite direction, if cols 
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lided head on with the Corporation’s 
bus as a result of which several persons 
received injuries. Virendra Kumar and 
Sewak Ram who were members of the 
marriage party succumbed to their in- 
juries while Raghunath Das received 
injury and he was confined to Hospital, 
The dependents of the two deceased per- 
sons as well as Raghunath Das the in- 
jured person filed three separate claim 
petitions claiming compensation from the 
owners of the vehicles and the Assu- 
rance Company, The owners of botb 
the vehicles as well as Assurance Com- 
pany filed their written statement con- 
testing the claim petitions. On 12th 
July, 1970 the Motor Accidents Claims 
Tribunal fixed 30th July, 1970 for evi- 
dence, On that date the claimants 
were present along with their counsel 
but none appeared on behalf of the As- 
surance Company and the counse] ap- 
pearing for the - owner of the vehicle 
DLP No. 3692 withdrew from the pro- 
ceedings saying that he had no instruc 
tions from his clients. The Tribunal 
proceeded ex parte against the Assurance 
Company as well as against the owner 
of the vehicle DLP No, 3692. The evi- 
dence of the claimants as well as of the 
U. P. State Road Transport Corporation 
were recorded and’ arguments were 
heard, The Tribunal by its award dated 
5-8-1976 held that Smt. Rukmini Devi 
and others were entitled to receive a 
sum of Rs. 1,25,000/~ as compensation 
for the death of Virendra Kumar, and 
Parvin Kumar claimant was entitled to 
a sum of Rs. 36,000/- for the death of 
Sewak Ram. The Tribunal] further held 
that Raghunath Das was entitled to a 
sum of Rs. 30,000/- as compensation for 
the injuries received by him in the ac- 
cident. The Tribunal] further awarded 
interest to the claimants at the rate of 
6 per cent per annum from the date of 
filing of the claim petition. No 
pensation was awarded against the U. P, 
State Road Transport Corporation on the 
, finding that the driver of the Corpora- 
tion’s vehicle was not at fault, instead 
the accident occurred on account of the 
Tash aNd negligence of the driver of 
vehicle No. DLP 3692 and as such the 
owner and the insurer of that vehicle 
were liable to pay compensation to the 
claimants, l 

3. The new India Assurance Co. the 
successor of the Insurance Co. which 
was the insurer of the vehicle having 


registration No, DLP 3692 as well as ` 


Om Prakash v, Rukmini Devi 


rance 
- failed to make 


com= — 


A. I. B. 


the owner of that vehicle filed applica- 
tion purporting to be under. O. 9, R. 13 
of the Civil P. C. before the Tribunal 
for setting aside the ex parte award 
dated 5-8-1976. The claimants contested 
the applications. The Tribunal by its 
order dated 18-9-1976 rejected the ap- 
plications and refused to set aside ex 
parte award on the finding that the insu- 
Company as well as the owner 
out sufficient cause for 
their absence before the Tribunal on 
13th July, 1976 fixed for hearing of the 
claim petitions. The Assurance Com- 
pany thereupon filed three FAFOs 
Nos. 577, 578 and 579 of 1976 against the 
Order of the Tribunal dated 18-9-1976 
refusing to set aside the ex parte award. 
The Assurance Co, further filed three 
FAFOs Nos. 540, 541 and 542 of 1976 
against the award dated 5-8-1976 under 
© 110-D of the M. V. Act 1939. The 
owners of the vehicle DLP 3692 also 
filed three FAFOs Nos. 519, 520 and 521 
of 1976 under S. 110-D of the M, V.’ Act, 
hereinafter referred to as the Act 
against the award dated 5-8-1976. The 
New India Assurance Company further 
filed three writ petitions in this court 
under Arts. 226/227 of the Constitution 
which were registered as writ petitions 
Nos, 4866, 4867 and 4885 of 1976 chal- 
lenging the validity of the order of the 
Tribuna] dated 18-9-1976 refusing to 
aside ex parte award and dismissing the 
application of the Assurance Company 
under O. 9, R. 13 of the Civil P. C. The 
Writ petition No. 4867 was dismissed by 
this court on 7-5-1978 and the remaining 
two writ petitions have been listed for 
hearing along with the appeals. Since 
nine appeals and two writ petitions arise 
out of the same subject matter and in- 
volve the same point, we have consider- 
ed it proper and desirable to dispose of 
the same by a common order. 

4. The three appeals filed by the 
New India Assurance Company against 
the order of the Tribuna] dated 18-9- 
1976, rejecting the applications of the 
Assurance Company made under O. 9, 
R. 13 setting aside ex parte award have 
been filed under O. 43, R. 1 of the Civil 
P. C. In our opinion, these appeals are 
not maintainable as O. 43, R. 1 is not 
applicable to the proceedings before the 


Motor Accidents Claims Tribunal 
taken under Section 110 of the 
Act. The entire provisiong of the 


Civil P. C. do not apply to proceed“ 
ings before the Tribunal instead only 
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those provisions as mentioned in R. 21 
of the U. P. Motor Accidents Claims Tri- 
bunal] Rules 1967 are applicable, 
Though O. 9 has been made applicable 
to the proceedings but neither S. 104 nor 
O. 43 has been made applicable with the 
result no appeal as contemplated by 


O. 43 of the Civil P, C. is maintainable . 


before this court against an order of 
the Motor Accidents Claims Tribunal. 
The counsel for the appellants have 
failed to point out any other provision 
conferring right of appeal against the 
order of the Tribunal dated 18-9-1976. 
Proceedings before the Tribunal] are re- 
gulated by the Motor Vehicles Act and 
jthe rules framed thereunder which 
provide appeal under S. 110-D of the 
Act against an award made by the Tri- 
bunal, it does not provide for any ap- 
pea] against any interlocutory orders. 
The Tribunal is not court instead it is a 
creation of the special statute, it does 
not enjoy the status of a civil court, its 
orders are therefore, not amenable to 
appeal under O. 43, of the Civil P. C. 
In the circumstances we hold: that ap- 
peals Nos. 577, 578 and 579 of 1976 
filed by the New India Assurance Com- 
pany are not maintainable and thé same 
are accordingly dismissed with costs, 


5. In writ petitions Nos. 4866 and 
4885 of 1976 the Assurance Company has 
challenged the validity of the order of 
the Tribuna] dated 18-9-1976 rejecting 
the applications under O. 9, R. 13 òf 
the Civil P. C. The Tribunal held that 
. the counse] appearing for the Assurance 
Company did not appear before it on 
the date fixed for hearing and further 
the Company had not taken any steps 
for summoning any witnesses. The As- 
surance Company and its counsel both 
failed to make out any good cause for 
their absence. Having heard learned 
. counsel for the parties, we are satisfied 
that the order passed by the Tribunal 
does riot suffer from any error of law 
Or jurisdiction warranting interference 
by this court under Art, 226 of the Con- 
stitution. Since the Assurance Com- 
pany and its counse] failed to make out 
any good cause for their absence, the 
Tribunal wag justified in rejecting its 
application for setting aside ex parte 
award. We are of the opinion that 
there is no ene. in the petition and 
both are liable to be dismissed. We ac 
cordingly dismiss both the petitions with 
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6. Now coming to the merits of the 
case as raised by the Assurance Com- 
pany and the owner in the remaining six 
appeals, it is urged on behalf of the 
Assurance Company and the owner that 
the driver of the Vehicle DLP No. 3692 
was not guilty of rash and negli- 
gent driving. Having heard learned 
counse] for the parties and having gone 
through the evidence on record, we find 
no merit in the contention. The clai- 
mants produced Shiy. Charan Agarwal 
PW 2, Anand Swarup PW 4, Raghunath 
Das PW 5 and Narendrg Kumar PW 6 
as eye-witnesses of the accident. They 
all deposed on oath that the Corpora- 
tion’s yehicle which was carrying the 
marriage ‘party, was driven by its driver 
in a slow and cautious manner and on 
seeing the vehicle coming from the op- 
posite direction, the driver had taken 
the vehicle to the left patri of the road 
but the vehicle DLP 3692 which was 
being driven in fast speed came into its 
extreme right and dashed against the 
Corporation’s vehicle as a result of 
which the passengers received injuries. 
Exhibits 7 and 8 are the photographs 
indicating the place of accident and the 
situation and place of the vehicles after 
the accident. These photographs corro~ 
borate the testimony of the eye-witnes- 
ses.. The appellants failed to cross-ex- 
amine the witnesses and their testimony 
remained unchallenged. We find no 
good reason to discard their testimony. 
The evidence is clinching to the effect - 
that the driver of the vehicle DLP 3692 
was at fault and the accident occurred 
On account of his rash and negligent 
driving. As noted earlier, the owner of 
the vehicle and the Assurance Company 
both failed to produce any evidence in 
Support of their case, There is thus 
ample evidence on record to support the 
findings of the Tribunal that the driver 
of vehicle No. DLP 3692 was guilty of 
rash and negligent driving as a result 
of which the accident took place. 

7. Learned counse] then urged that 
the compensation awarded to the clai- 
mants is excessive and arbitrary. We 
consider it necessary to discuss the case 
of the three claimants separately. The 
Tribunal has awarded a sum of 


-Rs. 1,25,000/- to Smt. Rukmini Devi and 


others for the death of Virendra Kumar. 
The Tribunal has placed reliance on the 
testimony of widow Smt, Rukmini Devi, 
PW 7, and Narendra Kumar Agarwal, 
PW 8, brother of the deceased as well . 
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as on the income-tax returns in holding 
that the monthly income of the deceased 
was about Rs. 700/- to Rs. 800/- per 
mensem, Out of which the deceased 
would have been spending Rs. 500/- to- 
wards the maintenance of his family 
members, On account of the death of 
Virendra Kumar, the family was put to 
a loss of Rs, 500/- per month Fixing 
the longevity of the deceased at 60 years, 
the Tribunal] held that the family was 
deprived of the said income for a period 
of 27 years and thus, in all the family 
was put to a loss of Rs. 1,25,000/-. On 
these findings the Tribunal decreed the 
aforesaid amount in favour of the clai- 
mants, ; 

8. We are of the opinion that the 
Tribunal committed error in this respect, 
Narendra Kumar Agarwal PW 6, who is 
- the rea] brother of the deceased Viren- 
dra Kumar, admitted in his testimony 
before the Tribunal that Virendra 
Kumar was carrying on partnership 
business under the name and style of 
Messrs Chotty Lal Virendra Kumar at 
Kotdwara. Virendra Kumar deceased 
had 1/2 share in the business and he 
was paying income-tax. A  perusa] of 
the assessment orders filed by the clai- 
‘mants show that the income of Virendra 
Kumar deceased from the partnership 
firm was between Rs. 5000/- te Rs. 6000 


per annum while in some other years’ 


the income was more than Rs. 6000/ 
Narendra Kumar Agarwal P. W. 6 con- 
ceded that even after the death of 
Virendra Kumar the partnership busi- 
ness was continued by the family mem- 
bers, having Avinash Kumar son of the 
deceased as partner of the firm. Thus, 
there is good evidence to show that the 
partnership business is being carried on 
‘and the claimants are deriving benefit 
from that busniness and they have not 
been put to any pecuniary loss. The 
claimants failed to prove that on ac 
count. of the death of Virendra Kumar, 
the partnership business was adversely 
affected or they have not been earning 
profits, Since the claimants have in- 
herited running business of the partner- 
ship firm, no compensation could be 
awarded to the claimants on that ac- 
Feount, -But we cannot ignore the fact 
that Smt. Rukmini Devi PW 7 stated in 
-her testimony that she used to receive 


Rs. 1000/- to Rs, 1500/- from her hus- 


band to maintain the family, She stated 


that her two children were getting edu- 
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cation. She further deposed that the 
monthly income of the deceased was 
Rs. 700/- per month. Thus on the evi- 


‘dence on record, there are three dif- 


ferent figures before us regarding the 
monthly income of the deceased. Ac- 
cording to Rukmini Devi the income of 
the deceased was from Rs. 1000/- 
Rs, 1500/- per month and Rs. 700/-, 
while according to the income-tax as- 
sessment orders the income of the de- 
ceased comes to almost Rs. 600/- per 
mensem, The deceased was leading a 
decent living, his three minor children, 
one son and two daughters were re- 
ceiving education. Having regard to 
these facts and circumstance we are of 
the opinion that it would be reasonable 
to determine the income of the deceased 
at Rs. 800/+ per mensum, out of which 
the income of Rs. 600/- was from the 
partnership firm and the remaining 
amount was earned and contributed to- 
wards family from other sources. Since 
the income from the partnership busi- 
ness has been inherited by the family, 
the -claimants were put to a loss of 
Rs. 200/- per month only, : 


9. The Tribunal has rightly fixed the 
longevity of Virendra Kumar Agarwal 
to 60 years. Virendra’ Kumar would 
have thus lived for another period of 
27 years, The. family was deprived’ of 
the income which the deceased was con- 
tributing towards the family’s welfare 
at the rate of Rs. 200/- per mensem. 
According ..to this the total 
family comes to Rs. 64,800/-. The clai- 
mants are entitled to this amount as 
compensation. Since the amount is be- 
ing paid in lump sum, some deductions| 
have to be made. In our opin- 
ion, a deduction @ 25 per cent would 
After deducting the 
amount. of Rs, 16000/- which represents 
1/4th of the total amount, we come to 
the amount of Rs. 48,600/- which in our 
opinion, represents the correct amount 
‘Of compensation payable to the clai- 


mants in respect of the death of Viren- 


dra Kumar. We accordingly hold that 
Smt, Rukmini Devi and. others are en- 
titled to Rs. 48,600/- as compensation for|. 
the death of Virendra Kumar. The 


‘award of the Tribunal is moaned < to 


that extent, 


10. Now coming to the dia of Par- 
vin Kumar and others for the death of 
Sewak Ram, the Tribunal has awarded 
a sum of Rs. 36,000/- to Parvin Kumar 


loss of the, — 


1982 


as compensation. Sewak Ram died in 
the accident and his age at the time of 
death was 62 years. The Tribunal 
having regard to the longevity in the 
family determined the longevity of the 
deceased Sewak Ram at 72 years, thus 
Sewak Ram would have lived for a 
period of 10 years more. Sewak Ram 
was a respectable citizen of Rishikesh 
and he had been Honorary Magistrate 
of Municipal Board of Rishikesh for a 
number of years. He was carrying on 
Arhat business from which he was earn- 
ing Rs. 1000/- per mensem. This is esta- 
blished from the testimony of Parvin 
Kumar P. W. 6 Besides Arhat business, 
Sewak Ram was . having in- 
come from his other properties. 
Sewak Ram left behind three sons and 
a daughter who made claim for com- 
pensation. Since two sons and a daugh- 
ter are married and well settled in life, 
they were not dependent on the deceas- 
ed, they are not entitled to any compen- 
sation. Parvin Kumar another son of 
the deceased was aged only 19 years at 
the time of the death of Sewak Ram. 
He was receiving education. Had Sewak 


Ram been alive, he would have spent - 


Rs, 500/- per mensem on education and 
maintenance of Parvin Kumar for an- 
Other period of six years and within 
that time Parvin Kumar would have 
been settled in life on his own. Parvin 
Kumar claimant was put to pecuniary 
loss at the rate of Rs, 500/- per mensem 
for a period of six years which comes 


to Rs, 36,000/-. Had the deceased been. 


alive the amount of Rs. 36,000/- would 
have been spent by him towards the 
education of Parvin Kumar and on ac 
count of his death Parvin Kumar has 
been deprived of this pecuniary benefit, 
The amount of Rs. 36,000/- would have, 
however, been available to Parvin 
Kumar in driblets and a lump sum paya 
ment is being made to him, as there 
should be deduction from the said 
amount at the rate of 20 per cent, 
Thus in all Parvin Kumar is entitled to 
a Sum of Rs, 28,800/- gs compensation, 
while other claimants of Sewak Ram are 
not entitled to any compensation Parvin 
Kumar is further entitled to in~ 
terest @ 6 per cent from the 
date of filing of the claim petition till 
the date of payment of the amount, 


11, Raghunath Das who received in- 
‘fury in the accident claimed compensa- 
tion for a sum of Rs, 30,000/- At the 
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time of accident he was 57 years of age. 
He suffered multiple injuries including 
a brain injury and for that he wes ope- 
rated upon at All India Institute of 
Medical Sciences, Delhi. He has stated 
on oath that.he remained under treat- 
ment for a period of about four years. 
In al] he spent Rs. 10,000/- to Rs. 15,000 
in his treatment during the period he 
remained under treatment, he could rot 
attend to his ordinary avocation in life, 
ag a result he suffered Joss of income in 
addition to pain, torture and mental 
agony. Raghunath Das was paying in- 
come-tax and according to the assess- 
ment order he was being assessed at 


Rs, 13,000/- per annum. On account of 


injuries received Raghunath Das could 
not attend to his business for four years 
as a result of which he was put to a 
loss of Rs. 52,000/- but since Raghunath 
Das claimed only Rs, 30,000/-. the Tri- 
buna] rightly awarded that sum to him. 
We find no reason to take a different 
view. We accordingly hold that Raghu- 
nath Das is entitled to Rs. 30,000/- as 
compensation, 

12. In the appeals filed by the As- 
Surance Company, three grounds have 
been convassed before us. Firstly, it 
was urged that the driver of the vehicle 
DLP 3692 was not guilty of rash and 
negligent driving and as such the clai- 
mants in the three claim petitions are 
not entitled to any compensation. We 
have discussed this question in detail 
while dealing with this appeal filed by 
the owner of the vehicle. The evidence 
produced by the claimants on this ques- 
tion was one-sided which remained un- 
challenged. Neither the Assurance Com- 
pany nor the owner of the vehicle pro- 
duced any evidence to prove their con- 
tention that the driver of the vehicle in 
question was not guilty of rash and 
negligent driving, The Tribunal] has 
rightly recorded the finding that the 
driver of the vehicle DLP 3692 was 
guilty of rash and negligent driving. 
The second contention raised on behalf 
of the Assurance Company is that the 
Tribunal committed error in awarding 
compensation for an excessive amount. 


In our ‘opinion, it is not open to the 
Assurance Company to challenge the 


award of the Tribunal on the question 
of quantum of compensation. Once the 
liability of the Insurance company is 
established. it is bound to indemnify 
the owner to the extent provided by the 
policy and S. 95 (2) of the M V, Act 
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The Insurance Company is not entitled 
to challenge the quantum of compensa- 
tion, as that defence is not available 
to the insurer, See (AIR 1959 SC 1331) 
British India General Insurance Co, Ltd. 
v. Captain Itbar Singh. 

13. Lastly it was urged on behalf of 
the Assurance Company that according 
to the terms contained in the policy as 
wel] as S, 95 (2), liability of the Insu- 
rance Company is restricted to pay Ru- 
pees fifty thousand in all. He urged 
that if several persons are dead or in- 
jured in one accident, the insurer will 
be liable to pay fifty thousand rupees 
only and it is not open to the Claims 
Tribunal to award compensation in ex- 
cess of the said amount, S. 95 (2) lays 
down that a policy of insurance shall 
cover any liability incurred in respect 
of any one accident up to the limit of 
fifty. thousand ruppes where the vehi- 
cle is registered to carry not more than 
thirty passengers and a limit of seventy- 
five thousand rupees in all where the 
vehicle is to carry not more than sixty 
passengers. In the instant case the 
policy in respect of DLP 3692 is not on 
record and the Assurance Company has 
failed to produce any evidence as to 
whether the vehicle was registered to 
carry thirty passengers or sixty passen- 
gers and as such the outer limit of the 
liability of the Insurance company can- 
not be determined. Moreover, in a re- 
cent decision in Motor Owners Insu- 
rance Co, Ltd. v. Jadavji Keshavji Modi 
( (1981) 7 All LR 620): (AIR 1981 SC 
2059) the Supreme Court has while in- 
terpreting S. 95 (2) held that limit of 
fifty thousand rupees or seventyfive 
thousand rupees as provided in Section 
95 (2) (b) of the Act means fifty thou- 
sand rupees or seventyfive thousand 


rupees on the death of each person. In - 


view of this decision, we find no merit 
in the contention raised on behalf of the 
Assurance Company. Since all the 
sumissions: made on behalf of the As- 
surance Company have failed, the ap- 
peals filed by it also fail and they are 
accordingly dismissed, 

14. In view of the above discussion, 
we partly allow the appeal. No. 520 of 
1976 filed by the owner and dismiss all 
‘the other appeals, namely, appeals 
“Nos, 519, 521, 540, 542, 577 of 1976 with 
costs, We also dismiss writ petitions 
Nos, 4866 and 4885 of 1976 with costs. 

Order accordingly, 
ned $ 
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SATISH CHANDRA C. J. AND 
A. N. VARMA, J. 

Smt. Katori Devi and others, Appel- 
lants v. The Collector, Aligarh, Respon- 
dent. 

F. A. F. O. No; 198 of 1976, D/- 30-3- 
1982,* 

Land Acquisition Act (1 of 1894), 
Ss. 18, 53 and 26 — Civil P. C. (1908), 
O. 3, Rr. 8 and 9 — Proceedings on re- 
ference under S, 18 before District Judge 
dismissed for default—Application to set 
aside dismissal under O. 9, R. 9 is main- 
tainable. AIR 1974 Kant 122, Dissent- 
ed from. 

While disposing of a reference under 
5. 18 the District Judge functions as a 
Court. The provisions of the Civil P. C. 
have been specifically made applicable 
to the proceedings before the District 
Judge by S. 53 in so far as they are 
not inconsistent with anything contain- — 
ed in the L, A. Act. There is no pro- 
vision in the L. A. Act which may be 
inconsistent with the provisions ‘of — 
O. 9. Therefore O. 9 applies to pro- 
before the District Judge on 
n reference under S, 18. Therefore the 
District Judge has power under O. 9, 
R. 8 to dismiss the reference for default 
of appearance, by the claimants. Con- 
sequently when the reference is so dis- 
missed, an application under O. 9, R. 9 
to set aside the order of dismissal would 
be maintainable. AIR 1966 Madh Pra 
65: ATR 1970 Mad 184 and AIR 1967 
Guj 118 Rel. on; AIR 1974 Kant 122 
Dissented from, (Paras 6, 7, 11) 
Cases Referred : Chronological Paras 


AIR 1974 Kant 122 6 
AIR 1970 Mad 184 | 9 
AIR 1967 Gui 118 10 
AIR 1966 Madh Pra 65 8 


R. S. Singh and S. K. Singh, for Ap- 
pellants; Standing Counsel, for Respon- 
dent. 

SATISH CHANDRA, C. J. :— This 
appeal is directed against an order dis- 


‘missing an application filed under O. 1X, 


R.9C. P. C. for setting aside of an 
order whereby the proceedings on a res 
ference under S. 18 of the Land Acs 
quisition Act were dismissed, 


tI Dy Rn ALS EUR cor 

*Against order of R. N. Sinha, 1st Addl. 
Dist and Sessions Judge, Aligarh, D/- 
7-2-1976. 
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2. It appears that aggrieved against 
the Award given by the Land Acquisi- 
tion Officer for acquisition of the ap- 
pellants’ lands the appellants got the 
matter referred to the District Judge 
under S. 18 of the L. A. Act. On the 
case fixed for hearing of the reference, 
the claimant — appellants did not ap- 
pear nor did they lead any evidence to 
substantiate their claim. In this view, 
the learned Additional District Judge 
rejected the reference. Soon after, the 
claimants made an application for setting 
aside of the order. This application was 
dismissed on the ground that the provi- 
sions of O. IX C. P. C. were not applica- 
ble to proceedings on a reference oe 
S. 18 of the Act, 

3. The question is, whether the pro- 
visions of the Civil P. C. are applicable 
to proceedings on a reference under 
S. 18 of the L. A. Act ? i 

4. Section 53 of the L. A. Act, pro- 
vides: 

“Save in so far as they may be in- 
consistent with anything contained in 
this Act, the provisions ‘of the Code of 
Civi] Procedure shall apply to all pro- 
ceedings before the Court under this 
Act.” 


It is thus evident that the Civil P. C. 
applies to proceedings under the L. A. 
Act except in so far as they may be in- 
consistent with anything . contained in 
this Act. 

5. The proceedings’ under S. 18 of 
the Act are for determination of com- 
pensation payable to the claimants. 
They are civil proceedings in which the 
rights of the parties in respect of deter- 
mination of the compensation are to be 


adjudicated, After the Collector makes. 


a reference to the District Judge, the 
court has to issue a notice fixing a date 
for hearing the matter and determining 
the claim. The notice under S. 20 of 
the Act has to be served on the appli- 
cant, all persons interested in the ob- 
ection as well as the Collector. Under 
S. 32 of the Act, such proceeding has to 
take place in open Court, and all per- 
sons entitled to practice in any Civil 
Court in the State are entitled to ap- 
pear, plead and act (as the case may be) 
in such proceedings S. 26 of the L As 
Act provides: 

“26, (1) Every ard under this. part 
shall be in writing signed by the Judge, 
and shall specify the amount awarded 
under clause first of sub-sec, (1) of S, 28, 
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and also the amounts (if any) respec- 
tively awarded under each of the other 
clauses of the same sub-section, together 
with the grounds of awarding each of 
the said amounts, 


(2) Every such award shal] be deem- 


“ed to be a decree and the statement of 


the grounds of every such award a judg- 
ment within the meaning of S. 2, Cl. (2) 
and S. 2, cl. (9), respectively of the 
Civil P, C, 1908.” 


6. It is thus evident that the el 
District Judge functions as a Court 
while disposing of a reference under 
Section 18 of the Act. The provisions 
of the Civil P. C. have specifically been 
made applicable to such proceedings 
by Section 53 of the Act. Ex facie the 
provisions of O. IX C. P. C. will be ap-j|' 
plicable to these proceedings, We have 
gone through the provisions of the L. A. 
Act and we do not find any provision 
anywhere which may be inconsistent 
with the provisions of O. IX CQ P.C 
in M. S. Ramaiah v. Spl Land Acquisi- 
tion Officer, ATR 1974 Kant 122 (at p 
123), it was observed : 

‘Tt is plain from S. 26 that the award 
which the Court passes must be in the 
form of a judgment containing the state- 
ment of the grounds for the award. 
Where the claimant remains absent of 


‘does not produce evidence, it ig not open 


to the Court.to dispose of the reference 
stating that the claim of the claimant is 
dismissed or that the reference is re- 
jected. The. Court has to pass an award 
in the manner provided under S. 26...... 
SEREAS a reference under S. 18 cannot 
be dismissed for default under R. 8 of 
O. IX of the Code. Consequently R. 9 
of O. IX can have no application.” 
The learned Judge went on to observe 
that “this lega] position when put, to the 
learned Counse] for the parties was not 
contested before me.” | 

7. With due respect to the Hon’ble 
Court, we are unable to subscribe to the 
views expressed by the Karnataka High 
Court in the aforesaid decision. S. 26 
of the Act comes into operation only 
when the reference is to be decided on 
merits after considering the evidence 
led. by: the parttes and the provisions of 
S. 23 of the Act. S 26 of the Act does 
not say anything which may be incon-~ 
sistent with the courts power under] — 
O. IX, R.’8 C. P. Œ to dismiss a 
ference for default . of appearance by 
the claimants, Since there ig nothing 
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inherently inconsistent in Sec, 26 of the 
Act with the existence of O. IX R. 8 
C. P.C, we fail to see on what principle 
can the provisions of O, IX, R. 8 C.P.C, 
be excluded when Sec, 53 of the Act 
specifically makes them applicable. 

8. ln Smt. Sumatra Bai v, State of 
Madh Pra, AIR 1966 Madh Pra 65, it 
was observed that under the provisions 
of Sec, 53 of the Act, the court is em- 
powered to apply the provisions of the 
Civi P. C. It may frame issues and 
determine the amount of compensation 
accordingly, 

9. In the State of Madras v. Alame- 
luthayammal, AIR 1970 Had 184 a Divi- 
sion Bench held that in view of S. 53 
of the Act, the court hearing reference 
under Sec. 18 of the Act has power te 
allow an amendment of the pleadings 
in a reference, 

10. In Alihusain Abbasbhai vy. Col- 
lector, Panch Mahals, AIR 1967 Guj 
118 it was held that by virtue of S. 53 
of the Act, the provisions of Civil P.C. 
are applicable to all proceedings before 
the court under the Act unless such pro- 
visions in the Code are inconsistent with 
anything contained in the L. A. Act. 
There is nothing in the L. A. Act 
which is directly inconsistent with 
©. XXH R. 3 of the Civil P, C. and 
hence a reference under Sec, 18 of the 
Act can be attracted by O. XXII R. 3 
of Civil P. C. It was further observed 
that the nature of proceedings under 
Sec. 18 need not necessarily terminate 
with an award or determination of com- 
pensation, The reference is not different 
from an ordinary civil proceeding 
whence the private party in the position 
of q plaintiff claims extra compensation 
and the Collector defends it. If the pri- 
vate party fails to appear at the hear- 
ing of the proceedings the reference 
must by force of O. IX R. 8 be dismis- 
sed for want of appearance and evi- 
dence in support of the claim, 

11.. We are in respectful agreement 
with the views expressed by the Mad- 
was, Madhya Pradesh and Gujarat High 
Courts, In our opinion the provisions of 
O. EX, C. P. C. are applicable to pro- 
ceedings on a reference under Sec. 18 
‘of. the L, A. Act, We are further of the 
opinion that there is nothing in the 
“pL. A, Act which may be inconsistent 
Jwtth the provisions of O. IX, C.P.C. 
-' 12. The court below had jurisdiction 
to entertain the application under.O, IX, 
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R. 9 C.P.C. It could not be dismissed 
on the ground that O. IX, C. P.C, is not 
applicable. 

13, In the result, the appeal succeeds 
and is allowed. The impugned order is 
Set aside and the matter is sent back to 
the court below for consideration of the 
applicability of O. IX, R. 9 C.P.C. on 
its merits. The appellants will be en- 
titled to costs. 

Appeal allowed. 
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M/s. Devi Charan Sri Chand, Mirza- 
pur, Appellant v. Union of India and 
another, Respondents, 

Second Appeal No. 833 of 1972, D/= 
20-5-1982. 

Railways Act (9 of 1890), Sec. 73 — 


Suit for damages — Mere endorsee of 
railway receipt, only entitled to take de- 
livery of goods — Cannot file suit for 


damages against railway. 

Where in a suit for damages against 
railway it was found that the title in 
goods had not passed to the plaintiff 
and that there was no assignment of the 
contract of carriage in favour of the 
plaintiff and that the plaintif was 
merely gn endorsee having no rights in 
the goods and was only entitled to take 
delivery of the goods, the plaintiff was 
held not entitled to maintain the suit, 
AIR 1924 All 574 Held no longer good 
law in view of AIR 1965 SC 1954. 
(Para 8} 


Cases Referred: Chronological Paras 
ATR 1965 SC. 1954 7 
AIR 1938 PC 52 7 


AIR 1924 All 574: 22 All LJ 663 i 

K. N. Tripathi and B. N. Misra, for 
Appellant; D. Sanyal and Lal Ji Sinha, 
for Respondents, 

JUDGMENT :— This is a plaintiffs 
second appeal arising out of a suit for 
recovery of Rs. 1050/- for short delivery 
of goods. 

2. According to the plaintiff, Mangal 


‘Prasad, defendant No. 2, had consigned 


nine bags brass scrap weighing 414 kgs, 
at Sitamarhi for being carried to Chilh 
under Railway Receipt No. 437248 on 
behalf of the plaintiff as well as for the 
plaintiff. The plaintiff appellant took 
delivery at Chilh and it was found that 
134 kgs. brass scrap was less due to acts 
of pilferage causing a loss of Rs. 1045.20, 
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The plaintiff after 
notices brought a suit 
mentioned above. 


3. The defendant Union of India had 
contested the suit and had alleged that 
the plaintiff was not owner of the 
goods hence not entitled to maintain 
“the suit. The plaintiff was only endorsee 
and nominee for the purpose of taking 
delivery and as such the plaintiff could 
not in law maintain the suit. The defen- 
dant had also denied that there was 
any negligence or mistake on the part 
of the Railway administration, Accord- 
ing to the defendant the damages claim- 
ed were excessive, 

4. Both the courts below have dis- 
missed the plaintiff’s suit. Aggrieved by 
their judgments the plaintiff has ap- 


serving registered 
for the relief 


proached this Court under Sec. 100, 
Civil P. C. 
5. The only point of law raised on 


behalf of the plaintiff appellant before 
me is that the plaintiff is entitled to 
maintain the suit and the courts below 
have acted illegally in dismissing the 
suit on the ground that the plaintiff was 
not entitled to maintain the suit, 


6. The learned counsel] -for the de- 
fendant respondent has submitted in 
reply that the second appeal is not 
maintainable in view of the provisions 
of S. 102, Civil P.C. He has also sub= 
mitted that onthe facts found by the 
courts below the plaintiff appellant can- 
not be held as owner of the goods con- 
signed, hence the courts below were 
justified in dismissing the plaintiffs 
suit as not maintainable. Thirdly, he 
has submitted that on the finding. of 
fact recorded by the appellate court 
that there is no evidence or circum- 
stance in the’ case to prove that the 
short delivery was due to negligence or 
misconduct on the part of the Railway 
administration, the plaintiff appellant 
cannot assai] the ` judgment of the ap- 
pellate court, 


7. I have considered the contentions 
raised on behalf of the parties, The 
learned counsel for the plaintiff appel- 
lant has drawn my attention to the rul- 
ing reported in (1924) 22: All LJ 663: 
(AIR 1924 All 574) Peare Lal Gopi Nath 
v, Eastern India Railway Co. and has 
contended that the plaintiff being en- 
dorsee of the Railway Receipt was en- 
titled to maintain the suit against the 
defendant for damages caused’ to the 
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consignment, True, in this case it has 
been held that the Railway Receipt was. 
a mercantile document of title and that 
the endorsee of such Railway Receipt 
has sufficient interest in the goods co- 
vered by it to maintain an action for 
damages against the Railway Company. 
In AIR 1965 SC 1954, Morvi Mercantitle 
Bank Ltd. y. Union of India, their Lord- 
ships of the Supreme Court have ob- 
Served in para 25 of the judgment as 
below (at p. 1965):— 

ATA It is manifest that there are 
no rights created merely by reason of 
the endorsement of a Railway Receipt 
and the railway 
company which hag issued the railway 
receipt to the consignee, the only re- 
medy of the endorsee being against the 
GNGOTSER 5..cukvessncboves ies 
The endorsee may bring an action as an 
assignee of the contract of carriage but 
then the assignment has to be provec 
as in every other case. It is true that by 
reason of Sec. 137 of the T. P, Act, the 
provisions relating to the transfer of an 
actionable claim do not apply to a 
railway receipt, and the assignment need 
not be according to. any particular form, . 
but a railway receipt is not like a 
negotiable instrument (See Mercantile 
Bank of India Ltd, v. Centra] Bank of 
India Ltd. (1938) 65 Ind App 75 at 
P. 91: (AIR 1938 PC 52 at p. 58). It is 
also apparent that subject to the ex- 
ceptions mentioned in Secs, 30 and 53, 
Sale of Goods Act, 1930, and Sec. 178 
Contract Act, 1872, its possessor cannot 
give a better title to the goods than he 
has, The negotiation of the railway re- 
ceipt may pass the property in the 
goods, but it does not trans- 
fer the contract contained in the 
receipt or the statutory contract under 
Sec, -74-E Railways Act, Negotiability 
is a creature of Statute or -mercantile 
usage, not of judicial decisions apart 
from either. So, in the absence of any 
usage of trade or any statutory provi- 
sion to that effect, a railway receipt 
cannot: be accorded the benefits which 
flow from negotiability under the Negor 
tiable Instruments Act, so as to entitle 
the endorsee as the holder for the time 
being of the document of title to sue the 
carrier, the railway authorities in his own 
name, If the claim of the plaintiff is as 
an ordinary assignee of the contract of 
carriage, then the plaintiff has to prove 
the agamen, in his favour 
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8. In the present case I find that the 
the court below has, after appraising 
the evidence on record, come to the 
conclusion that the title in goods had 
not passed to the plaintiff and - that 
there was no assignment of the contract 
of carriage in favour of the plaintiff 
and that the plaintiff was merely an en- 
dorsee having no rights in the goods and 
was only entitled to take delivery of the 
goods. In this view of the matter, I 
think that the appellate court has right- 
ly held that the plaintiff is not entitled 
to maintain the suit. ` 


9. On the facts found by the lower 
appellate court the ruling relied upon 
by the learned counsel for the appel- 
lant is inapplicable to the circumstances 
of the present case, Moreover, I doubt 
that the view expressed in the afore- 
said ruling, can be characterised as good 
law in view of the observations of their 
Lordships of the Supreme Court men- 
tioned above, 


10. The learned counsel for the ap- 
pellant has not been able, to satisfy ms 
that the finding of fact recorded by the 
- lower appellate court to the effect that 
there is no evidence or circumstance in 
this case to prove that the short deli- 
very was due to negligence or miscon- 
duct on the part of the railway admin- 
istration suffers from any illegality. 
Since the plaintiff-appellant fed no evi- 
dence to show the weight and packing 
condition of the bags when they were 
loaded at Sitamarhi, he has failed to 
show the negligence or misconduct on 
the part of the railway administration, 


11. It is not necessary in view of the 
conclusions arrived at by me above to 
deal with the question whether the se- 
cond appeal is maintainable or not in 
wew of the provisions of S. 102 C. P.C. 


. 12. For the foregoing discussion, I 
think that this second appeal has no 
legs to stand and the plaintiffs suit was 
rightly dismissed. Parties are directed 
lo bear their own costs. 


‘Appeal dismissed, 


Suni] K, R. Sahastrabudhey’ v, 


Director, I, I, T., Kanpur A.L R; 
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K. C. AGARWAL AND 
N. N. SHARMA, JJ. 
Sunil K. R. Sahastrabudhey, Petis 
tioner y. Director, I. I. T, Kanpur, Re- 
spondent, 


Civil Mise. Writ Petn, No. 
1979, D/- 20-5-1982. 

Constitution of India, Arts. 226, 351, 
345, 19 (1) (a) — Institutes of Techno- 
logy Act (59 of 1961), Sec. 38 (c) — 
Ordinance laying down ‘English’ as 
medium of instruction in J, I. T. — It is 
not ultra vires the Constitution — En- 
titlement to submit thesis for Ph. D. in 
‘Hindi’ could not be claimed as funda- 
mental right. 


Ordinance 9 framed by the LILT, 
Kharagpur in exercise of powers con- 
ferred by Sec. 38 (c) of the Institutes of 
Technlogy Act, wherein ‘English’ has 
been laid down as the medium of! in- 
struction, held was not ultra vires the 
Constitution. A student of L I. T: 
Kanpur which had adopted the 
ordinance, could not as of right 
claim for entitlement to submit his 
thesis for the degree of Ph. D. in Hindi, 
Such a claim is not borne out from any 
of the provisions of the Constitution, 
Whether or not he ought to have been 
permitted to submit the thesis in Hindi, 
when the same had been accepted as tha 
nationa] language, was a political ques- 
tion, AIR 1977 All 164; AIR 1977 SC 
225: AIR 1976 SC 1559 Distinguished, 
1980 Lab IC NOC 84 (All), Relied on. 

_ (Para 13) 

: The right of expression conferred by 
Art. 19 (1) (a) cannot be extended to the 
conferment of right on a citizen to read 
and study in a particular language that 
he wants, The right of expression has 
a different meaning' and is not open for 
being adopted in the language other 
than that which is the medium of. in- 
struction in the institution where admis- 
sion is sought, (Para 12} 


1026 of. 


Although Hindi is the national Jangu- 
age of Indig and Art. 351 of the con- 
stitution lays down a3 a duty on the 
Union to promote the spread of Hindi, 
language to develop it, so that it may 
serve a8 a medium of expression for all 
the elements of the composite culture 
of India, there is no right conferred on 
any citizen to compe] an institution to 
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impart education in that particular 
language. (Para 12) 


There is nothing in the Constitution 
laying down that anyone has a funda- 
mental right to be taught in any parti- 


cular language, where he is admitted. © 


No student getting education in an in- 
stitution run under a Centrai Act can 
force the institution to impart educa- 
tion to him in Hindi in Deonagri script. 

(Para 18) 
Cases Referred: Chronological Paras 


1980 Lab IC NOC 84 (AD >ù 17 
AIR 1977 SC_225: 1977 Lab IC 26 15 
AIR 1977 All 164 14 
AIR 1976 SC 1559: 1976 Lab IC 1121 16 

R. B. Mehrotra and D., S. Misra, for 
Petitioner: N. B. Singh for Respondent. 

K, C. AGARWAL J.:— By this peti- 
tion filed under Art. 226 of the Con- 
stitution, the petitioner has sought the 
relief of Certiorari for quashing the 
order of the Director, Indian Institute of 
. Technology, Kanpur, dated 11th Oct. 
1979 (Annexure ‘§’) requiring the peti- 
tioner to submit his thesis in English 
instead ofin Hindi, and further for a Writ 
Of Mandamus directing the respondent 
to admit the petitioner’s thesis submitt- 
ed in Hindi and to award him the Ph, 
D Degree. 

2. In the month of July 1971, the 
petitioner, after obtaining M. Sc, Degree 
in Chemistry, joined Ph, D Programme 
in Chemistry, in the Indian [Institute of 
Technology, Kanpur. The petitioner, 
thereafter, applied for admission in 
Ph. D, programme in “Humanities So- 
cia] Sciences.” He was admitted in the 
Semester beginning from Dec. 1971. At 
. the end of each semester, he appeared 
for the examination and could pass the 
‘Same to continue the programme by the 
end of the 4th semester, Throughout, his 
medium of instruction was English, The 
_ question papers were also set in English, 
and the petitioner answered them in 
English, Thereafter, in accordance with 
the procedure of the Institute, the peti- 
tioner appeared for the comprehensive 
examination, which: was also held ‘in 
“English, He answered: the questions in 
English and did not raise any obtection 
for being permitted to answer them: in 
Hindi After qualifying himself in the 
comprehensive examination, the peti- 
tioner, according to the prescribed pro- 
cedure, had to prepare a thesis in cob- 
Sultation with the Department, of Post 
‘Gtaduatéd Committed ee refer- 
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red to as D. P, G. C). Dr. (Mrs.) Mul- 
lick was appoited as his guide/super- 
visor, 

3. -After having been in the pro- 
gramme for five and’ half years, the 
petitioner made an application on Aug. 
3, 1977, to the Director through the 
Head of the Department of Humanities 
and Socia] Sciences for continuation of 
financial assistance, The application was 
forwarded by the Head of the Depart- 
ment on the recommendation of Dr. 
(Mrs.) Mullick, who was the guide of 
the petitioner. 


4. The period for submission of the 
thesis was extended from time to time. 
For deciding the controversy raised in 
this petition, it is not necessary to refer 
to those extensions, hence the same are 
not being mentioned, It appears that the 
petitioner again applied for extension of 
time. On the application, the petitioner’s 
guide made the following remarks: 

“Convener D. P. G. C. has recom- 
mended that an extension be granted 
since the: thesis is indeed nearing com- 
pletion but in Hindi. The status of such 
thesis is stil] unclear to me. i 

Sd/. Mrs. Mullick.” 

5. It was for the first time that the 
guide of the petitioner notified that the 
petitioner was writing his thesis in 
Hindi, The application for extension was 
although recommended by D. P. G. C: 
to the Senate Post Graduate Committee 
(hereinafter referred to as the S. P. G. C), 
but the petitioner was intimated that 
the medium of Ph. D. 


decision of S. P, G. C. taken in the 
meeting held on Dec, 4 and 5, 1978. The 


S. P.G. C. in its meeting held on Aug. 


22, 1979, extended 
more semester. 

communicated to 
by the Convener of the D. P. G. C. 
by the ‘letter dated 1-9-1979 
This decision clearly . stated that the 


the term by one 
This decision was 
the petitioner 


‘petitioner had been given the last ex- 


tension on. the understanding that he 


-~ would submit the thesis in English dur- 
mie this period. He was warned that if 


was not done, the petitioner would 
be deemed to have withdrawn from the 
Institute. 

6. The controversy about submitting 
the thesis in Hindi came before the 
Education Policy Committee on the re- 
ference made 


Chalrman, 
| S. P. G. C The EA en Polley Com- 


thesis was Eng — 
lish, which was in consonance with the 
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mittee, after discussing at its meeting 
held on 16th Mar, 1979, recommended 
that the thesis be submitted in Hindi 
provided it was accompanied by an 
English translation authenticated by the 
Thesis Supervisor. In view of the deci- 
sion of the S. P. G. C., the petitioner’s 
guide withdrew herself and expressed 
her inability to continue as such unless 
the petitioner changed the medium of 
writing to English, For the first on 24th 
Sept. 1979, the petitioner wrote a letter 
to the Director seeking his intervention 
to be allowed to submit his thesis in 
Hindi, This letter was replied by the 
Director on Oct. 11, 1979, copy of which 
has been filed as Annexure ‘5’ to the 
writ petition. The petitioner was inform- 
ed that the S. P. G, C.’s decision of re- 
quiring the petitioner to submit the 
thesis in English was based on the fol- 
lowing considerations :— 

“As desired by S. P. G. C (1977-78), 
the matter regarding submission of 
thesis in the medium of Hindi was dis- 
cussed. The Committee noted the seve- 
ral aspects that should be taken into ac- 
count.in arriving at a decision on the 
issue aNd accordingly felt that the mat- 
ter may be brought to the attention of 
the Chairman, Senate, for referring it to 
an appropriate body. The Committee 
also decided that pending a decision on 
the issue, any applicant with a request 
for submission of a thesis in Hindi or in 
languages other than English will be in- 
formed that a thesis can be submitted 
only in the medium of English.” 


< 7. It was pointed out to the. petis 
‘tioner that when he joined the pre- 
gramme he was fully aware that the 
medium of instruction was English, 
Neither in the 
office of the Post Graduate Committee, 
the petitioner ever expressed his desire 
to submit the thesis in Hindi. The 
petitioner had since not been given the 
permission to write the thesis in Hindi, 
the petitioner had no justification to 
make a request for submission of thesis 
‘in Hindi, 

8. The petitioner, thereafter, tiled the 
‘present writ petition for the reliefs, 
mentioned above, 


“9 The writ petition was contested 
by the respondent and the claim of the 
petitioner for submission of the thesis 
in Hindi was disputed. The plea taken 
in' the counter-affidavit was that the 
petitioner’s writ was belated, mala fide, 


v, Director, I. I. T., Kanpur 


Department nor in the: 


-Art, .30 (1) 
-based on religion or language, shall -have 


A. I. R. 
and based on concealment of material 
facts, 

10.. At this juncture, it may be 


pointed out that the Indian Institute of 
Technology, Kanpur, of which the peti- 
tioner is a student, was established as 
an institute of nationa] importance under 
Institutes of Technology Act (Act 59-of 
1961). Sec, 38 (c) provides that unless 
the first statutes and ordinances are 
made under the Act, the statutes and 
ordinances of Indian Institute of Techno- 
logy, Kharagpur, as in force immedia- 
tely before the commencement of the 
Act, shal] apply to the Institute. Ordi- 
nance IX framed by the Indian Institute 
of Technology, Kharagpur, at the relh 
evant time laid down that: | l 

“Medium of Instruction — The me~ 
dium of instruction shall at al] levels be 
English.” l 

No ordinance has been passed by the 
Indian Institute of Technology, Kanpur, 
modifying the Ordinance of the Indian 
Institute of Technology, Kharagpur, pro- 


viding for any other medium of instruc- 


tion. 

11. The argument of the learned 
counse] for the petitioner was that he 
had a fundamental right to submit his 
thesis in Hindi and that he could not be 
forced to submit the same in English, 
According to the counsel, the Ordinance 
laying down that the medium of instruc 
tion at all levels in the Indian Institute 
of Technology, Kanpur, was English, 


‘was in contravention of the Constitution, 


hence was void, 

12. The Article of the Constitution 
relied upon by the petitioner is Arti- 
cle 19 (1) (a), which provides that all 
citizens. shal] have the right to freedom 


-of speech and expression, It is from this 


right of expression that the counsel 


. urged that the petitioner had the right 


to submit his thesis in Hindi. The righ? 
of expression conferred by  Arti- 
cle 19 (1) (a)-cannot be extended to the 
conferment of right on a citizen to read 
and study in a particular language that 
he wants, The right of expression ‘has 
a different meaning and is not open: for 
being adopted in the language other 
than that which is the medium of 
instruction in the College where admis- 
sion is sought. Reference in this connec+ 


tion may be made to Arts. 29.and 30. 


Art, 29 protects the interest of minority. 
says that al minorities, 
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the right. to establish and administer 
educational institutions of their choice. 
This implies the right of a- minority 
community to impart education or 
instruction to the children of its own 
community in the institutions run by it 
and in its own language and if such 
right is infringed, an institution run by 
the community may seek relief for viola- 
tion of any fundamental right. Although 
Hindi is the nationa] language of India 
and Art. 351 of the Constitution lays 
down as a duty on the Union to pro- 
mote the spread of Hindi language to 
develop it so that it may serve as a 
medium of expression for all the ele- 
ments of the composite culture of India, 
but there is no right conferred on any 
citizen to compe] an institution to im- 
part education in that particular langu- 
age. 

13. Nothing could be shown to us 
that the Ordinance IX, referred to above, 
is ultra vires the Constitution. The Or- 


dinance had been framed by the Indian 


Institute of Technology, Kharagpur, in 
exercise of the powers conferred by 
S. 38 (c) of the Act. The said Institute 
had laid down English as the medium 
of instruction which was adopted by the 
Kanpur Institute of Technology. Till 
that Ordinance was amended, it is not 
possible to hold that the petitioner had 
a right to submit his thesis in Hindi. 
When the petitioner joined the Institute, 
he knew that English was the medium 
of instruction. 
ment to submit his thesis in Hindi ` is 
not borne out from any of the provisions 
of the Constitution. Whether or not the 
petitioner ought to have been permitted 
to submit his thesis in Hindi, when 
.|the 
-nationa] language, is a political ques- 
tion. For not permitting the petitioner. 
to submit his thesis in Hindi a number 
of difficulties have been set forth in the 
counter-affidavit. One may or may not 
agree with the pleas taken in the coun- 
ter-affidavit, but the same is beyond the 
power of judicial review, and the Court 
is, therefore, not in g position to give 
any direction in that regard. Maybe, 
that the difficulties pointed out were not 
insurmountable. 

14. Counsel for the petitioner placed 
reliance on a decision of this Court in 
Prabandhak Samiti v, Zila . Vidyalaya 
Nirikshak, Allahabad, (AIR 
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His claim for entitle- 


same had been accepted as the . 


_ be the 


1977 All. 
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164). In that case, the controversy rais- 
ed was about the right of a person to . 
file a writ petition in Hindi in Deonagri 
Script in the High Court of Judicature 
at Allahabad. The High Court held that 
after the notification issued ynder 
Art. 348 (2) the petitioner had a right 
to file a petition in. Hindi in Deonagri 
script. This case was not concerned 
with the controversy which has arisen 
for decision before us. It is true that 
Hindi is undoubtedly most widely under- 
stood language in India, but that is not 
the ground on which we can interfere, 


15. The next case relied upon is re- 
ported in Union of India v. Murasoli 
Maran (AIR 1977 SC 225). In this case, 
the Presidentia] Order had been issued 
for the purposes of promoting the spread 
of Hindi language, and to provide the 
Centra] Government employees the faci- 
lity to take training. in Hindi language 
when they are in service. The peti- 
tioner in this case challenged the vali- 
dity of the Presidential Order, which 
challenge was upheld by the High Court 
but on appeal preferred against the said 
decision, the judgment of the High Court 
was reversed and it was said that the 
Presidentia] Order did not take away 
anything from the Government emplo- 
yees. The prizes offered were merely 
incentives, Those incentives were in 
consonance with Art. 344 of the Constitu- 
tion. This case again was on a point 
which has no resemblance with the point 
arising for decision before us. 


16. In R. R. Dalavai v. State of Tamil 
Nadu (AIR 1976 SC 1559) the Supreme 
Court reversed the judgment of the Mad- 
ras High Court which had upheld a Gov- 
ernment Order granting pension to anti- 
Hindi agitators. The Supreme Court 
found that the pension scheme contem- 
plating pension to anti-Hindi agitators 
contained vice of disintegration and fis- 
Siparous tendencies, While deciding the 
aforesaid appeal, the Supreme Court 
Placed reliance on Arf. 351 and pointed 
out that Art. 351 laid down that it- shall 
duty of the Union Government 
to promote the spread of Hindi language 
whereas the pension scheme envisaged 
by the Tamil Nadu Government was in 
violation of the said Article and was thus 
ultra vires. This is not a case giving us 


- any assistance in deciding the contro- 


versy involved in the present ‘case. 
s.. i k er. ¥ 
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17. In Ajai Kumar y. Union of India 
(1980 LIC NOC 84), a Division Bench of 
this Court was required to consider the 
validity of the change of policy by the 
Union of India invented for Auditors’ 
Recruitment Examination. On 6th Jan. 
1976, the Union of India withdrew the 
facility granted under notification dated 
19-5-1973 permitting the optiona]: use 
of Hindi as medium for answering the 
Genera] English Paper and requiring the 
same to be answered in English. This 
challenge had been made on the ground 
Of being violative to Art. 351 of the 
Constitution. The Division Bench re- 
pelled the challenge holding that the 
Union of India could withdraw the con- 
cession granted in 1973. Art. 351 was 
found as having not said anything which 
debarred the Union to revise its admini- 
strative policies in regard to disposa] of 
officia] business. This. case is of some as~ 
sistance to us in resolving the contro- 
versy against the petitioner, 


18. From a review of the provisions 
cited before us, we are of the opinion 
that Arts. 29 and 30 of the Constitution 
deal with cultural and educational rights 
of the minorities. Art. 45 of the Con- 
stitution provides that the State shall 
make endeavour to provide for free and 
compulsory education for al] children 
until they complete the age of 14 years, 
but there is nothing in the Constitution 


laying down that. any one has a funda- 


mental right to be taught in any parti- 
cular language where he is admitted. 
Article 345 provides. that the State can 
adopt by legislation any one er more of 
the languages for use in the State or 
Hindi as the language or languages to be 
used for all or any of the official pur- 
poses of the State. Under this Article, 
therefore, that language which is adopt- 
ed by the State must be used for official 
purposes, The mere fact of adopting a 
language by a State as the Official 
language would not entitle any student 
to receive education in that language 


and not in the one which is the medium. 


of instruction adopted by the institution. 
Although Hindi has. been declared as the 
national language, no student getting 
education in an institution run under a 
Centra] Act can force the institution to 
impart education to him in Hindi in Deo- 
nagri script. It is for the Government 
concerned to make suitable amendments 
in the law which may compe] the institu- 


local 
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tion to impart education in the national 
language. 

19. For the reasons given above, the- 
writ petition fails and is dismissed. The 
stay order is discharged. [In the circum- 
stances, we direct the parties to bear 
their own costs, 

Petition dismissed, 
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K. N. SETH AND R. R. RASTOGI, JJ. 
M/s. Shervani Sugar Syndicate Ltd., 
Allahabad, Petitioner v. Municipal 
Board, Ujhani, Respondent, 
Civil Misc. Writ Petn. No, 18 of 1978, 
D/- 25-5-1982, 


(A) U. P. Municipalities Act (2 of 
1916), Sec. 128 (1) — Toll tax is com- 
pensatory — Imposition of tol] tax — 
Not justified when no service rendered. 
AIR 1962 All 25 Held no longer good law 
in view of AIR 1975 SC 2037. 


Toll tax is compensatory in nature. 
It is not correct to say that there need 
be no consideration in justification of 
the toll-tax. The privilege must be en~ 
joyed by the person charged and the 
amount realised by way of toll-tax 
should be utilized towards the construc- 
tion, improvement or upkeep of the 
things like roads, ferries, stalls etc, 
Over which the privilege is enjoyed. 
ATR 1966 SC 1502, Foll. (Para 9) 


Generally speaking, law does not re- 
quire rendition of any service to sup- 
port imposition of taxes but where the 
nature of the imposition is such that 
some privilage must be conferred on the 
person charged, as. in the case of toll 
tax, general amenities provided by the 
authorities like Nagar Maha- 
palikas, Municipal Boards, Town 
Areas ete., in discharge of their statu- 
tory obligations to the public in.-general 
could not be put forward in justification. 
of the imposition of a tax which by its 
very nature requires some service to be. 
rendered to the person who is made 
liable for the tax. The strict principle 
of quid pro quo may not be attracted to 
such a case and the services rendered. 
may not be fully commensurate with 
the amount of tax imposed. but. the tax 
cannot be justified where no service at. 
all is rendered to the person saddled 
with the liability of tax. ATR 1962 All 
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95 Held no longer good law in view of 
AIR 1975 SC 2037. (Para 11) 

) U. P. Municipalities Act (2 of 
4916), Sec. 128 (1) (vii) (as. amended by 
U. P. Urban Local Self-Government 
Jaws (Second Amendment) Act 17 of 
1979) — Toll on vehicles and other con- 
veyances entering limits of Municipality 
in course of their journey to point 
situate outside municipal limits and not 
to uploading laden goods or any part 
thereof within municipal limits — Can- 
‘not be levied. AIR 1981 SC 991 and AIR 


1977 SC 873 Disting, (Para 16) 
Cases Referred: Chronological Paras 
‘ATR 1981 SC 991 . 13 


AIR 1977 SC 873: 1977 Tax LR 1858 12 


AIR 1975 SC 2037: 1975 Tax LR 2013 10. 


AIR 1968 SC 1119. 10 
AIR 1967 All 15 8 
AIR 1966 SC 1502 9 
ATR 1962 All 25 7,11 


S. S. Bhatnagar, for Petitioner; N. Lal 
and Standing Counsel, for Respondent. 


K. N. SETH, J. :— The petitioner M/s. 
Shervani Sugar Syndicate Limited 
manufactures crystal sugar at its sugar 
‘factory situate at WNeoli, district Etah 
It has challenged the legality of the im- 
position and realisation of tol] tax 
(Vahan Kar) by the Municipal Boards 
of Ujhanai and Budaun on trucks and 
other vehicles carrying sugarcane trans- 
ported from sugarcane purchasing cen- 
tres to the petifioner’s factory at Neoli, 
district Etah. The prayer made in these 


- writ petitions igs for a writ, order or 
direction in the nature of mandamus 
commanding the respondent Municipal 


Boards to refrain gnd forbear from 
realising any toll tax on trucks or any 
other vehicles carrying sugarcane from 


sugarcane purchasing centres tọ the 
petitioner’s factory while passing 
through the limits of the 


Municipal 

Boards, i 
2. The case set up by the petitioner 
is that all sugarcane purchasing centres 
as well as the sugar factory are situate 
outside the limits of the Municipal 
Boards, The vehicles carrying sugarcane 


from the purchasing centres to the peti- 


tioner’s factory only pass through the 
limits of the Municipal Boards. The 
Municipal Board, Ujhanai imposed the 
impugned tax by a notification dated 
6-3-1972, which was published. in the 
U. P. Gazette dated 18-3-1972. Amend- 
ments in the Rules ad the rate of tax 


sugarcane 
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-were made from time to time. The last 


‘amendment was made by notification 
dated 29-11-1976 which came into effect 
from 1-12-1976 and was in force, The 
Municipal Board, Budaun imposed the 
impugned tax by a Notification dated 
31 5-1975. l 


3. According to the petitioner the 
trucks carrying sugarcane for the peti- 
tioner pass through Moradabad--Farru~ 
khabad Road, Budaun-Dataganj Road 
and SBareilly-Mathura Road which 
are public highways maintained by the 
Public Works Department of the Gov 
ernment, The Municipal Boards of 
Ujhanai and Budaun do not render any 
service to the petitioner or to the vehi- 
cles transporting sugarcane from the 
purchasing centres situate 
outside thé limits of the Municipal 
Boards to the petitioner’s factory which 
is also situate outside the Municipal 


4. At the hearing of the petition the 
legality of the imposition has been chal- 
lenged on the ground (1) that the Muni- 
cipal Boards have no authority to im- 
pose toll tax on vehicles in transit pass- 
ing through the limits of the Municipal 
Board and (2) that the toll tax being 
compensatory im nature the principle 


of quid pro quo is attracted and since 


the Municipal Boards do not render any 
service the imposition of toll tax is 
illegal. 


5. The stand taken by the respon- 
dents Municipal Boards was that toll tax 
on laden vehicles passing through the 
limits of the Municipal Boards has been 
validly imposed after following the pro- 
cedure prescribed under the Act. It has 
also been asserted that although 
Moradabad-Farruakhabad Road, Bu- 
daun-Dataganj Road and Bareilly- 
Mathura Road are public igh- 
ways constructed by the State and re- 
pair work is done by the Public Works 
Department put the cleaning of the road, 
the lighting on the road and looking 
after of the road is done by the Mumici- 
pal Board and in that manner the Board 
renders services to the petitioner. [In the 
counter affidavit filed on behalf of the 
Municipal Board, Ujhanai the circumstan- 
ces in which impugned tol] tax was ims 
posed have also been set out but for the 
disposal of the case it is not necessary 
to refer to them in detail, The Munici- 
pal Board. Ujhani teok an alternative 
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stand that what was being charged from 


the petitioner was transit-fee or tax and `’ 


not tol] tax simpliciter but at the time 
of hearing this stand was not pressed. 
6. Section 128 (1) of the U. P. Muni- 
cipalities Act empowers the Municipal 
Board’ to impose certain taxes in the 
whole or any part of the Municipality 
Subject to any genera] rules or special 
orders of the State Government, in this 
behalf. Under cl. (vii) of sub-sec. (1) of 
Sec. 128 the Board is authorised to imr- 
pose a toll on vehicles and other con- 
veyances, animals, and laden coolies 
entering the municipality. It is in exer- 
cise of this power that the impugned 
toll tax has been imposed by the re- 
spondent Municipa] Boards, | 


7. The. word “toll” is described in 
Webster New Internationa] Dictionary 
as a tax or due paid for some liberty or 
privilege particularly for the privilege 
of passing over a highway, as a road or 
bridge, for that of keeping a booth, 
vending goods, etc, in a fair market or 
other limited Space as a manner, for 
importing or exporting goods, and com- 
pensation taken for services rendered. 
The nature of tol] tax came up for con- 
sideration before this Court in Hindus- 
tan Vanaspati Manufacturing Co. Ltd. 
v. Municipa] Board, 
1962 All 25). The imposition of tol] tax 
by the Ghaziabad Municipal] Board was 
challenged by the petitioner company 
which had a factory at Ghaziabad for 
manufacturing Vanaspati at Ghaziabad. 
The Factory premises were connected 
with the main railway line by a branch 
line which terminated within the factory 
premises situate within the Municipal 
limits. The Board claimed to be entitled 
to levy a toll] under Sec, 128 of the 
U. P. Municipalities Act on the railway 
wagons bringing supplies to the peti- 
ftioner’s factory, Mootham, C. J. took the 
view that since the Board had not con- 
structed and was not concerned with the 
maintenance and operation of the siding 
Over which the wagons going tọ the 
petitioner’s factory pass, it was not pro- 
viding any consideration for which it 
could levy a toll on the wagons. The 
learned C. J. took the view that the 
benefit which could form the considera- 
tion for a toll must have a specific re- 
ference to the object on which the toll 
was to be levied and that general 
amenities could not be considered to be 
adequate’ consideration for the imposi- 


Ghaziabad (AIR - 


A.I. R. 


tion ef the tolls, Raghubar Dayal, J. 
on the other hand was of opinion that it 
was not necessary that there should be 


' any consideration before a tol] could be 


Imposed and this was particularly so if 
the toll was imposed under a statute and 
m any case even if some consideration 
was necessary the general amenities 
provided by the Municipal Board could 
be considered to be sufficient considera- 
tion and it was not required that the 
Municipa] Board should provide some 
Particular service or benefit utilisable 
by the wagons in order to be entitled to’ 
impose a toll on railway wagons, In 
view of the difference of opinion  be- 
tween the two Hon'ble Judges constitut- 
ing the Bench the matter was referred 
to A. P. Srivastava J. who took the view 
that tol] is a tax with certain special 
features, But when the statute authori- 
ses gq municipa] corporation to levy tolls 
without specifying that it is to be levied 
in respect of a particular service ren- 
dered on benefit provided it cannot be 
said that for every toll sought to be 
levied some specific benefit or advantage | 
must be provided. With regard to the 
tol] in question the learned Judge ob- 
served that consideration was certainly 
necessary for it but that consideration 
was in the first place to be presumed 
because the Legislature would not have 
granted the authority to levy the toll 
unless there was consideration and in any 
case the consideration was to be found 
in the general conveniences, advantages 
and amenities which the company en- | 
joyed on account of having its factory 
within the municipal limits. 


8. This reasoning was followed by a 
learned single Judge in Punjab Lime 
and Lime-stone Co., Dehradun v. Can- 
tonment Board, Dehradun (AIR 1967. 
All 15) upholding the validity of toll 
levied and collected by the Cantonment 
Board of Dehradun. 

§. The nature and characteristics of 
tol] tax came up for scrutiny before the 
Supreme Court in Municipal] Board of 
Hardwar v. Raghubir Singh (AIR 1966 
Sc: 1502) wherein it was observed 
(Para 8):— 

“There were many kinds of tolls and 
all, of course, must be taken to be com- 
prehended by the entry relating to tolls 
in the Government of India Act 1935 or 
the Constitution. There were for exam- 
ple tol]-thorough and toll-traverse which 
were the two main  sub-divisions and 


~~ 
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„there was toll-stallage.. The first was a 
_ levy prescribed by towns for animals or 


men that went over through highways. 


of a town or over ferries, bridges, etc., 
belonging to it. Toll-traverse was 
charged’ for passing over a private per- 
son’s ground. Toll-stallage was a charge 
for. occupation of land by pitching stalls 


in fairs and markets, A tol] was thus a 


tribute or custom paid for a privilege, 
generally for passage over or for using 
a bridge, road, ferry, railway and some-. 
times for occupation of market, port 
‘anchorage, ete. The justification for tolls 
was that the person charged enjoyed a 
privilege and the amount went towards 
the construction,. improvement or up- 
‘keep of these things.” 


On this interpretation of the nature of 
the toll tax it cannot be contended that 
there need be no consideration in justi- 
fication of the toll-tax. It is also clear 


that the privilege must be enjoyed by ` 


the person charged and the amount rea- 
lised by way of toll-tax should be utili- 
zed towards the construction, improve- 
ment or upkeep of the things Hke roads, 
ferries, stalls etc., over which the pri- 
vilege is. enjoyed. On this interpretation 
toll-tax becomes compensatory in nat- 
ure, ` 

'.10. The next question is whether the 
general amenities like lighting and 
cleaning of the roads done by a Munici- 
pal Board can be ‘treated to be sufficient 
consideration for imposition of the toll 


tax in question levied on vehicles where 


tax is imposed on vehicles in transit us- 
ing State highways constructed, repaired 
and maintained by the State Govern- 
ment but passing through the Municipal 
limits. This question came up for con- 


sideration before the Supreme Court 
in the Govt, of Andhra Pradesh v. 
Hindustan Machine Tools Ltd, (AIR 


[1975 SC 2037) in connection with the 
levy of fee imposed by a Gram Pancha- 
yat. The Supreme Court observed 
(Para 20): ` 

. "One cannot take into account the 
sum total of the activities of a public 
body like a Gram Panchayat to seek 
justification for the fees imposed by it. 
The expenses incurred by a Gram Pan- 
chayat or a Municipality in discharging 
its obligatory functions are usually met 
by the imposition of a variety of taxes. 
For justifying the imposition of fees 
public authority has to’ show what ser- 
‘vices are rendered -or intended to be 
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rendered individually to the particular 
person. on whom. the fee is imposed.” 
A similar view was expressed by the 
Supreme Court earlier in Nagar Maha- 
palika, Varanasi v. Durga Das Bhatta- 
charya (AIR 1968 SC 1119). 


11. We are conscious of the, distinc- 
tion between fee and tax. Generally 
speaking, law does not require rendi- 
tion of any service to support imposi- 
tion of taxes but where the nature of 
the imposition is such that some pri- 
vilage must be conferred on the person 
charged, as in the case of toll tax, 
general amenities provided by the 
local authorities like Nagar Mahapalikas, 
Municipal Boards, Town Areas etc. in 
discharge of their statutory obligations 
to the public in general] could not be 
put forward in justification of the im- 


position of a tax which by its very 
nature requires some service to be 
rendered to the person who is made 


liable for the tax. The- strict principle 
of quid pro quo may not be attracted 
to such a case and the services rendered 
or the -privileges conferred may not be 
fully commensurate with the amount of 
tax imposed but the tax cannot be jus- 
tified where no service at al] is render- 
ed to the person saddled with the 
liability of tax. In view of the princi- 
ples laid down by the Supreme Court 
in the cases referred to above the deci- 
sion of .this Court in the case of Hin-} 
dustan Vanaspati Manufacturing Co. 
Ltd. (AIR 1962 All 25) (supra) ceases +o 
be good law. . 

12. Learned counse] for the peti- 
tioner further contended that the lan- 
guage of cl. (vii) of Sec. 128 of the Act 
did not cover the case of vehicles and 
other conveyances in transit, 1.¢., on 
journey from one place or point to an- 
other. It was urged that the words ‘en- 
tering the Municipality’ are indicative 
of an element of repose and rest of the 
vehicles. within the municipal limits. If 
the vehicles merely pass through the 
municipal limits without halting or 
stopping there for loading or unloading 
that would not be a case of entering the 
Municipality, Reliance was placed on 
the Town Municipal Counci] v. Urmilla 
Kothari (AIR -1977 SC-873). In that case, 
the - words “any -« articke or animal 
brought into the municipal limits for the 
purpose of immediate exportation” came 
up for . interpretation, The- Supreme 
Court held that these words imply pro- 


406 All, 


cesses of ‘importing into’ and ‘exporting 
from’ the municipal limits of goods or 
animals and are indicative of an ele- 
ment of repose and rest of the goods 
within the municipal limits and do not 
comprehend within their sweep the con- 
tinuous process of transit of goods by 
vehicles which merely use the State 
highways passing through the areas 
which lie within the municipal] limits. 
The -words ‘entering the municipality’ 
do not have the same implication as the 
words ‘brought into the Municipal 
limits. The principle laid down in the 
aforesaid case is not of much assistance 
to the petitioner. 

13. The decision in Man Mohan Tuli 
etc. etc. vy. Municipal Corporation of 


Delhi (AIR 1981 SC 991) is also distin- 


guishable, In that case the words that 
came up for consideration were “goods 
carried by railway or road into the 
Union Territory of Delhi from any place 
outside Delhi” occurring in Sec. 178 (1) 
of Delhi Municipal] Corporation Act by 
which the Corporation levied terminal 
tax, On the interpretation of the lan- 
guage of Sec. 178 the Supreme Court 
held that termina] tax could not be im- 
posed on goods which merely passed 
through the Territory of Delhi 
although their destination was not 
Delhi but places beyond Delhi, The de- 
cision also appears to have been in- 
fluenced with the nature of the ter- 
mina] tax as that tax is closely inter- 
linked with the destination of the. goods 
and the user in the local areg on arrival 
of the goods. In our opinion, there is a 
marginal difference between the expres- 
sion ‘entering the municipality’ and the 
language employed in Sec. 178 of the 
Delhi Municipal Corporation Act as also 
between the nature of terminal tax and 
toll, 


14. The right to levy tol] in vehicles 
and other conveyances has undergone a 
change as a result of the amendment in- 
troduced by the U. P. Urban Local Self- 
Government Laws (Second Amendment) 
Act, 1979 — amending clause (vii) of 
Sec. 128 (1) of the Act, Now, clause (vii) 
reads as follows :— 

*(vii) a toll] on vehicles and other con- 
veyances, animals and coolies laden with 
goods other than household goods of 
passengers, which enter the limits of the 
municipality and unload such laden 
goods or any part thereof within such 
limits.” 
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15. The purpose behind the, amend- 
ment is set out in the statement of Ob- 
jects and Reasons in the following 
words :— 

“The imposition of toll by the various 
local bodies of the State affected the 


operational efficiency of the transports 


of goods by road and caused them much 
inconvenience and loss of their valuable 
time due to stoppage of trucks at numer- 
ous octroi posts and toll barriers. The 
State Government has, therefore, de- 
cided to abolish toll and octroi levied 
for the Notified Areas and Town Areas 
altogether and also the tol} levied in the 
municipalities on vehicles which merely 
pass through them without unloading 
any goods.” 

16. In view of the amendment in- 
troduced in cl. (vii) of Sec. 128 (1) which 
came into force on 6th June, 1979 toll 
cannot now be jevied on vehicles and 
other conveyances which enter the limits 
of the municipality in the course of their 
journey to a point situate outside the 
municipal limits and do not unload 
laden goods or any part thereof within 
the municipal limits, 

17. In the result, the petitions suc- 
ceed and are allowed with costs. The 
respondent Municipa] Boards are direct- 
ed to refrain and forbear from realising 
any tol] tax on trucks or any other 
vehicles carrying sugarcane from the 
purchasing centres to the petitioners 
factory while passing through: the limits 
of the Municipal Boards. 

Petitions allowed. . 


AIR 1982 ALLAHABAD 406 
K. N. SETH AND R. R. RASTOGI, JJ. 

Kendriya Nagrik Samiti Kanpur and 
others, Petitioners v. Jal Sansthan, Kan- 
pur and others, Respondents. 

Civil Mise. Writ Petn. Nos. 817, 656, 
704 and 807 of 1981 and 122, 147, 199 
and 246 etc, of 1982, D/- 28-5-1982. 

(A) U.P. Water Supply and Sewerage 
Act (43 of 1975), S. 52 — Water tax is 
tax on lands — Section not ultra vires 
on ground of legislative competence. 
(Constitution of India, Art, 265). 


The subject matter of water tax is not 
water. Under S. 52 of the Act water tax 
as also sewerage tax is levied on the as- 
sessed annual value of the premises. It 
is in reality a tax on land and buildings 


HZ/HZ/D412/82/JJS 


1982 
though called water tax. Levy of such 
‘water tax is covered by Entry 49 of 


List II of Sch VI. It. empowers the 
State. legislature to impose ‘taxes on 


lands and Buildings’. Thus levying of. 


Sec, 52. water tax is not ultra vireg on 
ground of Legislative competence. AIR 
1962 All 83; AIR 1965 SC 895 and AM 
1965 Andh Pra 91, Fol, (Para 4) 


(B) U. P. Water Supply and Sewerage 
Act (43 of 1975), Ss. 2 (9), 18, 52 — S. 52 
empowering Jal Sansthan to levy water 
and sewerage tax — Is valid — Jal 
Sansthan . is Self Government body. 
(General Clauses Act (1897), S. 3 (31), 
U, P: General. Clauses Act (1 of 1904), 
S, 4 (25).) 

Jal Sansthan, which is a local auth- 
ority constituted by the State Govern- 
ment under S. 18 to perform its func- 
tions under the Act, is to be treated at 


par with Municipal Corporation ete. for. 


the purpose of Local Self Government. 
: (Para 7) 


To provide water supply services and 
sewerage services amongst other form 
part of the dutiég of the Mahapalikas, 
Municipal Boards and other such bodies. 
A body or authority performing these 
duties must be held to be constituted for 
the purpose of Local Self Government. 
Prior to the enforcement of the Act the 
functions now entrusted to a Jal San- 
Sthan were discharged by a Mahapalika 
which is indisputably Local Self Gov- 
ernment body, A local authority like a 
Jal Sansthan would riot be different in 
character when discharging the same 
functions. (Para 9) 


Such self-governing units must have 
resources to carry out the functions en- 
trusted to them and for that purpose 
they are clothed with authority to levy 
fees and taxes. In fact-it is inherent in 
a Local Self Government body since it 
is the agency or instrumentality of the 
State. Section 52 of the Act, which em- 
powers a Jal Sansthan to levy the taxes 
specified therein, cannot therefore, be 
said to be constitutionally invalid. 

(Para 10) 


(C) U. P., Water Supply and Sewerage 


Act ,(43 of 1975), S. 52 — Section is not. 


invalid on ground of excessive delega- 
tion, (Constitution of India, Art. 245). 
Section 52 is not invalid on ground of 
excessive delegation, It cannot be said 
that no guidelines have been provided 
by legislature. The opening words of the 
‘section ‘for the purposes of this. Act’ 
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-a drainage tax; and 
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‘give a clear direction about the object of 


the tax. Jal Sansthan is empowered to 
raise resources by way of tax for carry- 
ing out the purposes of the Act. It can- ` 
not be done for any other purpose un- 
connected with the Act. The limit to 
which tax may be levied has also been 
specified by providing that the water tax 
and sewerage tax may be levied on the 
assessed annual value of the premises, 
The source of revenue is thus clearly 
indicated, A further safeguard has been 
provided by laying down that the recom- 
mendations of the Jal Nigam has to be 
considered by the Government before 
notifying the levy of taxes, Reasonable- 
ness of the tax has also been ensured 
by fixing the maximum limits. AIR 1968. 
SC 1232, Foll. (Para 11) 

Moreover, the power of the legislature 
to tax may be delegated to any of its 
instrumentalities, It is not necessary that 
the instrumentality must be a Local Self 
Government Body. Thus assuming that 
a Jal Sansthan is not a Local Self Gov- 
ernment body, still the delegation to it 
of power to tax must be upheld as valid. 
AIR 1979 SC 321, AIR 1958 SC 909, AIR 
1965 SC 1107 and AIR 1972 SC 1168, 
Foll. (Para 13) 

Once the legislative policy is indicated 
and proper guidelines have been pro- 
vided, the matters of details can be dele- 
gated to any instrumentality of the State 
including the executive. If that be so, 
the delegation to a Jal Sansthan cannot 
be struck down on the ground that it 
is only a local authority, (Para 13) 

(D) U. P. Water Supply and Sewerage 
Act (43 of 1975), S. 52 — Doeg not suf- 
fer from vice of double taxation. (U, P. 
Nagar Mahapalika Adhiniyam (2 af 
1959),.S, 173; Constitution of India, Arti- 


Cle 265). 
Under S. 173 of the Adhiniyam the 
Mahapalika is empowered to levy pro- 


perty tax on buildings and lands in ‘the 
city. The property taxes are enumerated. 
as (a) a general tax; (b) a water tax; (c) 
(d) a conservancy 
tax. With the enforcement of the Act by 
virtue of S5. 33 of the Act all the exist- 
ing water supply services and the exist- 
ing sewerage. services, sewage works 
and sewage farms including -all plants, 
machineries, water works, pumping sta~ 
tions etc. vest and stand transferred to 
the Jal Sansthan and be subject to -its 
control. The Nagar Mahapalika is now 
no longer concerned with water supply 
services and sewerage services, These 


4 
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services are now provided by the Jal 
Sansthan, Since the Jal Sansthans are 
now entrusted with these services they 
have been empowered to levy taxes in 
respect thereof and the Nagar Maha- 
palika are not now competent to levy 
water tax and sewerage tax, It, there- 
fore, cannot be said that there is any 
double taxation though the general tax 
imposed by the Mahapalika and water 
tax and sewerage tax imposed by the 
Jal Sansthan fall under the legislative 
field of ‘taxation on lands and buildings’ 
and are levied on the annual value of 
the buildings or land or both. They do 
not suffer from the vice of double taxa- 
tion. (Para 14) 
Moreover, there is nothing in Art. 265 
of the Constitution from which one can 
spin out the constitutional vice called 
double taxation: If on the same subject 
matter the legislature chooses to levy 
tax twice over, there is no inherent in- 
validity in the fiscal adventure save 
where other prohibitions exist, AIR 1979 
SC $21; AIR 1962 SC 745; AIR 1974 SC 
685 and AIR 1977 Punj and Har 297 
(FB), Foll (Para 14) 
Thus the imposition of water tax and 
sewerage tax by Jal Sansthan on the 
annual value of the premises situate 
within its area is perfectly valid. 
(Para 14) 
(Œ) U, P. Water Supply and Sewerage 
Act (43 of 1975), S. 52 — Imposition of 
water tax — Cannot be assailed on 
ground that it exceeded limit on pro- 
. perty tax prescribed under Adhiniyam. 


(U. P. Nagar Mahapalika Adhiniyam (2 


of 1959), S. 173). (Para 15) 


(F) U. P. Water Supply and Sewerage 
Act (43 of 1975), Ss. 52, 54 — Imposition 
of water tax and sewerage tax -— No 
material put on record, justifying pro- 
nouncement of taxes as exorbitant or 
extortionate or for holding that rate at 
which excess water supply was charged 
was excessive or arbitrary — Imposition 
of tax could not be challenged on ground 
of umreasonableness — 
available under S. 54 by way of appeal. 
AIR 1968 SC 1232, Foll. (Para 17) 
- (G)-U. P. Water Supply and Sewerage 
Act (43 of 1975), Ss. 52, 2 (16) — ‘Occu- 
pier’ includes owner — Impugned taxes 
under Act realised from owners of pre- 
mises — No particulars furnished of 
premises which were in occupation of 
tenants — Imposition of tax could not be 
challenged on ground that it was realis- 
ed from owners, | (Para 18) 


~ 
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AIR 1979 SC 321 12, 14 
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AIR -1974 SC 685: 1974 Tax LR 482 14° 


AIR 1972 SC 1168: 1972 Tax LR 1861 13 
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K. N. SETH, J.:— By these petitions 
the petitioners have prayed for a writ, 
order or direction in the nature of cer- 
tiorori quashing Notification No. 1935/IX 
2-122-79 dated March, 11, 1981, issued by 


the State Government levying water tax 


and sewerage tax at 124 per. cent and 3 
per cent respectively and the bills iş- 
on the aforesaid 
basis, The petitioners have also prayed 
for a writ, order or direction in the 
Nature of mandamus restraining respon- 
dent No. 1 from realising the taxes at the 
aforesaid rates. They have also prayed 
for a writ, order or direction in the 
nature of mandamus commanding the 
Nagar Mahapalika to reduce the general 
tax to the extent to make the total taxes 
i. e. general tax, water tax and sewerage 
tax to 25 per cent of the annual letting 
value and respondent No, 1 to reduce 
the rate of excess water supply. l 


. 2 For the sake of convenience writ 
petition No. 817 of 1981 is treated as the 
leading case. In this petition petitioner 
No. 1 is a registered society whose main 
function is to look after the interest of 
the citizens of Kanpur particularly their 
civic amenities and rights. Petitioners 
Nos. 2 to 9 are landlords and owners of 
the houses situate in different localities 
of Kanpur. l 

‘3. Prior to the enactment of the Uttar 
Pradesh Water Supply and Sewerage 
Act, 1975, (U. P. Act No. 43 of 1975) 
(hereinafter referred to as the Act), 
under which Jal Sansthans have been 
constituted, property tax which includ- 
ed a general tax, water tax and drainage 
tax was levied under S, 173 of the Nagar 
Mahapalika Adhiniyam,:- The general: tax 
was: levied at the rate of 17+ per cent, 
water tax at 64 per cent and drainage tax 
at 14 per cent of the annual value of the 
building or land or both. Under the Act 
amongst the functions entrusted to a Jal 
Sansthan are: (i) to plan, promote. and- 
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execute schemes of and’ operate an effi- 
cient system of water supply; and (ii) to 
plan, promote and execute schemes of, 
and operate, sewerage, sewage treat- 
ment and disposal and treatment of 
trade effluents. Under S. 52 of the Aci 
a Jal Sansthan is empowered to levy 
water tax and sewerage tax. Under the 
impugned notification issued by the State 
Government water tax has been levied 
at 124 per cent and sewerage tax at 3 per 
cent. Respondent No. 1 has also revised 
the tariff for excess water supply. Bills 
have been submitted to the petitioners 
at the revised rates. 


4. Learned counsel for the- petition- 
ers contended that S. 52 of the Act 
which empowered a Jal.Sansthan to levy 
water tax and sewerage tax, was ultre 
vires on the ground of legislative com- 
petence. It was urged that no tax can 
be levied or collected except by auth- 
ority of law as provided by Art. 265 of 
the Constitution and since the taxes in 
question do not fall within the legisla- 
tive field of any of the items in List N 
of the Seventh Schedule, they are in- 
valid. According to the learned counsel 
Entry No. 17, which is the only head 
under which the .State legislature ig 
competent to legislate on the subject of 
water supply etc., is not an entry relat- 
ing to tax and under’ the _ residuary 
Entry 66 only fee can be levied and no 
tax, This argument ignores Entry 49 
which empowers the State legislature 
impose ‘taxes on lands and buildings’. 
The subject matter of water tax is not 
water. Under S, 52 of the Act water 
fax as also sewerage tax is levied on 
the assessed annual value of the pre- 
mises. It is in reality a tax on land and 
buildings though called water tax. This 
matter came up for consideration before 
this Court in Raza Buland Sugar (Co. 
Ltd. v. Municipal Board, Rampur (AIR 
1962 All 83). Dealing with $S, 128 (1) 
(x) of the U. P. Municipalities Act, 
which empowers a municipality to im- 
pose ‘a wafer tax on the annual value 
of buildings or lands or of both’, a 
Bench of this Court held that water tax 
is in substance a tax on lands and build- 
ings. The same reasoning -applies to 
sewerage tax. The case was taken up in 
appeal to the. Supreme Court (Raza 
Buland Sugar Co, Ltd. v. Municipal 
Board, Rampur, AIR 1965 SC 895) but 
the decision of this Court that water tax 
is. covered by Entry 49 was not challeng- 
ed in appeal before the Supreme Court. 
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The same view was taken in Nizam 
Sugar Factory Ltd. v. City Municipality 
(AIR 1965 Andh Pra 91). 


5. It was next contended that Jal 
Sansthan is only a ‘local authority’ and 
not a Local Self Government body like 
a Municipal Board. Such a body, which 
lacks the character of a Local Self Gov- 
ernment’ body, is not competent to levy 
any tax, It can be done by the State, 
which is empowered to levy tax in exer- 
cise of its sovereign power, or by a 
Local Self Government body to whom the 
power of the State may be delegated. 


6, In order to judge the merit of the 
argument we may refer to the autho- 
rity under which bodies like Municipal 
Boards, District Boards etc. are created 
as also. the relevant provisions of the 
Act. Entry 5 of List If of the Seventh © 
Schedule empowers the State Legislature 
to legislate on the subject of ‘Local 
Government, that is to say, the consti- 
tution and powers of Municipal Corpora- 
tions, Improvement Trusts, District 
Boards, Mining Settlement Authorities 
and other local authorities for the pur- 
pose of Local Self Government or village 
administration. Local authorities are 
placed on the same footing as Municipal 
Corporations, Improvement Trusts ete. 
for the purpose of Local Self Govern- 
ment or village administration, It is’ 
universally accepted that such self 
governing units must have resources for 
their own administration and for imple- 
menting the duties cast on them. There 
are only two methods by which money 
can be made available to such units, One 
is for the State to make grants and the 
other is to authorise:them to raise funds 
by levying fees and taxes. It is the se- 
cond method which is normally follow- 
ed. Legislatures in India generally in- 
vest these local self governing units with 
powers of taxation. 


7. A Jal Sansthan is a Local Self 
Govt. body like Municipal Corporation 
as is evident from the provisions of 
the Act itself. Jal Sansthan as defined in 
S, 2 (9) of the Act “means a lócal auth- 
Govern- 
ment under S, 18 to-perform its func- 
tions under this Act in one or more local 
areas.” The expression ‘local authority’ 
has been, defined jn S. 3 (31) of the Gene- 
ral Clauses Act to mean “Municipal 
Committee, District Board,. body of Port 
Commissioners or other authority legal- 
ly entitled . to, or entrusted: by. the Gov- 
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ernment with, the control or manage- 
ment of a municipal or local fund.” That 
expression is defined in the Uttar Pra- 
desh General Clauses Act under Sec- 
tion 4 (25) as follows:— 

*"'T ocal authority’ shall mean a Muni- 
cipal Board or Nagar Mahapalika, Noti- 
fied Area Committee, Town Area 
mittee, Zila Parishad, Cantonment 
Board, Kshettra Samiti, Gaon Sabha or 
any other authority constituted for the 
purpose of Local Self Government or 
village administration or legally entitled 
to or entrusted: by the State Government 
with the control or management of 
municipal or local fund;”’ 

It is thus obvious that Jal Sansthan, 
which is a local authority constituted by 
the State Government under S. 18 to per- 
form its functions under the Act, is to 
be treated at par with Municipal Corpo- 


ration etc. for the purpose of Local Self - 


Government, 

8. Other provisions in the Act lend 
support to this conclusion. Jal Sansthans 
are constituted under S. 18 of the Act, 
Tt is a body corporate having perpetual 
succession and a common seal. By sub- 
section (5) of S. 18 it is deemed to be a 
local authority. S. 20 of the Act provides 
for the constitution of Jal Sansthan, Its 
Chairman is the Nagar Pramukh of the 


Nagar Mahapalika (ex officio), and its 
members are: 

“(a) a General Manager, to to be appoint- 
ed by the Nigam with the approval of 


the State Government who shall be a 
qualified engineer having administrative 
experience and experience of water 
supply and sewerage works, 

(b) a Joint Director of Medical and 
Health Services to be nominated by the 
Director of Medical and Health Services, 
Uttar Pradesh; 


(c) three Sabhasads of the Nagar 
Mahapalika nominated by the State 
Government; 


(d) two representatives of the Nigam; 
(e) the Director of Local Bodies, Uttar 
Pradesh; 


(Ð) The Mukhya Nagar Adhikari of 


the Nagar Mahapalika”. 
Section 24 of the Act lays down the func- 
tions of a Jal Sansthan which are:— 

"ä) to plan, promote and execute 
schemes of and operate an efficient sys- 
tem of water supply; _ 

-(ii) where feasible, to plan, promote 
and execute schemes of, and operate, 
sewerage, sewage treatment and dispo- 
sal: and treatment of trade effluents; 
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(iii) to manage all its affairs so as to 


provide the people of the area within 
its jurisdiction with wholesome water 
and where feasible, efficient sewerage 


service; 


(iv) to take such other measures, as 
may be necessary, to ensure water sup- 
ply in times of any emergency: 


(v) such other functions as may be 

entrusted to it by the State Government 
by notification in the Gazette.” 
Section 25. enumerates the powers of 
a Jal Sansthan. By. Section 41 it is pro- 
vided that every Jal Sansthan shall 
have its own fund which shall be deemed 
to be a Local fund and to which shall 
be credited all moneys received by or on 
behalf of the Jal Sansthan.. The fune- 
tions entrusted to a Jal Sansthan are 
nature to the func- 
tions entrusted -to bodies like 
Municipal Corporations, District Boards, 
Town Areas etc. The functions 
entrusted to these Bodies are 
principally the functions of the State 
The State cannot successfully discharge 
all its functions and consequently it be- 
came inevitable to delegate some of its 
functions to other  instrumentalities 
which were created for that purpose and 
power was conferred on such self gov~ 
erning units to raise resources to carry 
out their obligations. 


9. To provide water supply 
and sewerage services amongst 
form part of the duties of the Maha- 
palikas, Municipal Boards and other 
such bodies. A body or authority per 
forming these duties must be held to be 
constituted ‘for the purpose of Local Self 
Government, Prior to the enforcement 
of the Act the functions now entrusted 
to a Jal Sansthan were discharged by a 
Mahapalika which is indisputably Local 
Self Government body. A local auth- 
ority like a Jal Sansthan would not be 
different in character when discharging 
the same functions. 


10. As stated earlier, such self-gov~ 
erning units must have resources to 
carry out the functions entrusted tọ 
them and for that purpose they are 
clothed with authority to levy fees and 
taxes, In fact it is inherent in a Local 
Self Government body since it is the 
agency or instrumentality of the State, 
S. 52 of the Act, which empowers a Jal 
Sansthan to levy the taxes specified 
therein, cannot therefore, be said to hs 
constitutionally invalid, 
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11. Validity of S, 52 was also chal- 
lenged on the ground of excessive dele- 
gation. It was urged that no guidelines 
have: been provided by the. legislature, 
The argument -is wholly untenable. 
After referring to` earlier decisions on 
the- subject, Wanchoo, C. J., in the Muni- 
cipal Corporation of Delhi v. Birla Cot- 
ton Spinning and Weaving Mills, Delhi 
(AIR 1968 SC 1232) delivering the majo- 


rity judgment observed as follows 
(at p. 1244): ; xs 
“A review of these authorities there- 


fore leads. to the conclusion that so far 
as this Court is concerned the principle 
is well established that essential legisla- 
tive function consists of the determina- 
tion of the legislative policy and its for- 
mulation as a binding rule of conduct 
and cannot be delegated by the legisla- 
ture, Nor is there any unlimited right 
of delegation inherent in the legislative 
power itself, This is not warranted by 
the provisions of the Constitution. The 
legislature must. retain in its own hands 
the essential legislative functions and 
what can be delegated is the task of sub- 
ordinate legislation necessary for imple- 
menting the purposes and objects of the 
Act, Where the legislative policy is enun- 
‘ciated with sufficient clearness or a stan- 
‘dard is laid down, the courts should not 
interfere. What guidance should . be 
given and to what extent and whether 
guidance has been given in a particular 
case at all depends on a consideration 
of the provisions of the particular Act 
with which the Court has to deal in- 
cluding its preamble. Further it appears 
to us that the nature of the body to 
which delegation is made is also a fac- 
tor to be taken into consideration in de- 
termining whether there is 
guidance in the matter of delegation.” 


Dealing with the form of guidance the 
learned Chief Justice observed (p. 1244): 


“It will depend upon the circumstan- 
ces of each statute under consideration: 
in soMe cases guidance in broad general 
terms may be enough: in other caseg 
more detailed guidance may be neces- 
šary, AS we are concerned in the pre- 
sent case with the fleld of taxation, let 
us look at the nature of guidance neces- 
sary in this field. The guidance may take 
the form of providing maximum _ rates 
of tax up to which’ a local body may be 
given the discretion to make its choice, 
‘or it may take the form of providing ‘for 
‘consultation with ‘the people of the local 
area and then fixing the rates. after such 
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consultation. It may also take the’ form 
of subjecting the. rate to be. fixed by the 
local -body ‘to the approval of Gover 
ment which acts'as a watch-dog on the 
actions of the local body in this 
matter.on behalf of the legislature. There 
may be other ways in which guidance 
may be provided. But the purpose of 
guidance, whatsoever may be the man- 
ner thereof, is to see that the local body 
fixes: a reasonable rate of taxation for 
the local area concerned. So long as the 
legislature has made provision to achieve 
taxation are 
fixed by local bodies, whatever may be 
the method employed for this purpose— 
provided it is effective—it may be said 
that there is guidance for the purpose 
of fixation of rates of taxation.” 
Hidayatullah, J., who gave a concurring 
judgement, observed (at p. 1253): 


“The doctrine that Parliament 
delegate its powers, therefore, must be 
understood in a limited way, It only 
means that the legislature must not ef- 
face itself but -must give the legislative 
sanction to the imposition of the tax and 
must keep the control in its own hands. 
There is no specific provision in the 
Constitution which says that the Parlia- 
ment cannot delegate to certain specified 


-instrumentalities the power to effectuate 


its own will, The question always is 
whether the legislative will has been 
exercised or not. Once it is established 
that the legislature itself has willed that 
a particular thing be done and has mere- 
ly left the execution of it to a chosen in- 
strumentality (provided that it has not 
parted with its control) there can be no 
question: of excessive delegation. If the 
delegate acts contrary to the wishes of 
the legislature the legislature can undo 
what the delegate has done.” — 


In the light of these observations . we 
may examine the provisions of S. 52 of 
the Act. The opening words of’the sec- 
tion ‘for the purposes of this Act’ give 
á clear direction about the object of the 
tax. Jal Sansthan is empowered to raise 
resources by way of tax for carrying 
out the purposes of the Act It cannot be 
done for any other purpose unconnected 
with ‘the Act, The limit to which tax 
may be levied has also been specified by 
providing that the water tax and sewer- 
the assessed 
annual: value of. the premises, The 
source. of revenue is thus clearly indi- 
cated. A further .safeguard has been 
provided by laying down that the recom- 


cannot ~ 
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medations of the Nigam has to be con- 
sidered by the Government before noti- 
fying the levy of taxes, Reasonableness 
of the tax has also been ensured by fix- 
ing the maximum limits, In our opinion 
all the tests laid down by the Supreme 
Court in the case of the Municipal Cor- 
poration of Delhi (supra) are fully satis- 
fied. 


12. We may at this stage refer to the 
recent decision of the Supreme Court in 
Avinder Singh v. State of Punjab (AIR 
1979 SC 321). In that case S, 90 of the 
Punjab Municipal Corporation Act came 


for consideration. After analysing that 
provision the Supreme Court observed 
(at p. 328): 

“Thus, the impugned provision con- 


tains a severe restriction that the taxa- 
tion leviable: by the Corporation, or by 
the Government acting for the Corpora- 
tion, shall be.geared wholly to the goals 
of the Act, The fiscal policy of S. 90 is 
manifest, No tax under” guise of S. 90 (2) 
(b) can be charged if the purposes of the 
Act do not require or sanction it. . The 
expression ‘purposes of this. Act’ is 
pregnant with meaning. It sets a ceiling 
on ‘the total quantum that may be col- 
lected. It canalises the objects for which 
the fiscal levies may be spent. It brings 
into focus the functions, 
optional, of the municipal bodies and 
the raising of resources necessary for 
discharging .those functions— nothing 
more, nothing else.” 


_13. The power of the legislature to 
tax may be delegated to any of its in- 
strumentalities, It is not necessary that 
the instrumentality must be a Local Self 
Govt. body as contended by Sri Jag- 
dish Swarop. Assuming for the moment 
that a Jal Sansthan is not a Local Self 
Government body still the delegation to 
it of power to tax must be upheld as 
valid. In‘Banarsi Das Bhanot v. State of 
Madhya Pradesh (AIR 1958 SC 909), the 
Supreme Court observed that it is not 
unconstitutional for the legislature to 
leave it to the executive to determine 
details relating to the working of taxa- 
tion laws, such as the selection of per- 
sons on whom the tax is to be laid, the 
rates at which it is to be charged in 
respect of different classes of-goods, and 
the like. In the Corporation of Calcutta 


v. Liberty Cinema (AIR 1965 SC 1107). 


it was held that the fixation of the rates 
of taxes is not of the essence of legisla- 
tive power of taxation and the fixation 
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of rates of taxes may be legitimately 
left by a statute to a non-legislative au- 
thority. In the case of the ‘Municipal 
Corporation of Delhi (AIR 1968 SC 1232) 
(supra) the judgment of Hidayatullah. J. 
indicates that the delegation can be to 
any chosen “instrumentality. Shah, J., 
who gave the dissenting judgment, also 


- observed that power to make subsidiary 


or ancillary legislation may however be 
entrusted by the legislature to another 
body of its choice, provided there is- 
enunciation of policy, principles, or stan- 
dards either expressly or by implication 
for the guidance of the delegate in that 
behalf. In M/s. Sitaram Bishambhar 
Dayal v. State of U, P. (AIR 1972 SC 


. 1168) (at p. 1169) Hegde, J. observed: — 


“It is true that the power to fix the 
rate of a tax is a legislative power but if 


.the legislature lays down the legislative 


policy and provides the necessary suide-' 


lines, that power can be delegated to 
the executive.” l 

Once the legislative policy is indicated 
and proper guidelines have been pro- 


vided, the matters of details can be dele- 
gated to any instrumentality of the State 
including the executive. If that be so, the 
delegation to a Jal Sansthan cannot be 
struck down on the ground that it is only 


-a local authority. 


14. It was next contended that by 
virtue of entry 49 the Nagar Mahapalika 
is empowered to levy property tax on 
the annual value of the buildings or 
land. Jal Sansthan, which operates in 
the same area, could not be validly em- 
powered to levy tax on the annual value 


of the buildings or land or both as that 
would amount to double taxation. The 
argument ig misconceived. Under S. 173 


of the Nagar Mahapalika Adhiniyam the 
Mahapalika is empowered to levy pro- 
perty tax on buildings and lands in the 
city. The property taxes are enumerated 
as (a) a general tax; (b) a water tax; (c). 
a drainage tax; and (d) a conservancy 
tax, With the enforcement of the Act by 
virtue of S, 33 of the Act all the existing 
water supply services and :the existing 
sewerage services, sewage- works and 
Sewage farms including all plants, 
machinaries, water works, pumping sta- 
tions etc. vest and stand transferred to 
the Jal Sansthan and are subject to its 
now 
no longer concerned with water supply 


services and sewerage services. These 
services are now provided by the Jal 
Sansthan, Since the Jal Sansthans are 


> 
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now entrusted ‘with these services they 
have been empowered to levy taxes in 


respect . thereof and the Nagar Mahapa- | 


lika are not now competent to levy 


water tax and sewerage tax. It, therefore, 


cannot be successfully contended that 
there igs any double taxation though the 
general tax imposed by the Mahapalika 
and water tax and sewerage tax impos- 
ed by the Jal Sansthan fall under the 
legislative field of ‘taxation on lands and 
buildings’ and are levied on the annual 
value of the buildings or land or both. 
They do not suffer from the vice of 
double taxation. Moreover as observed 
by the Supreme Court in the case: of 


Avinder Singh (AIR 1979 SC 321 at page , 


324) (supra) “there is nothing in Art. 265 
of the Constitution from which one can 
spin out the constitutional vice | called 
\double taxation......... If on the same 
subject matter the legislature chooses to 
levy tax twice over there is no inherent 
invalidity in the fiscal adventure save 
where other prohibitions exist.” Earlier 
the Supreme Court in Mathra Parshad 
v. State of Punjab (AIR 1962 SC 745) 
held that there was no illegality in the 
East Punjab General Sales Tax Act and 
the Punjab Tobacco Vend Fees Act, both 
of which provide for the levy of tax on 
the sale of manufactured tobacco, being 
Simultaneously in force or in the simul- 
taneous levy of both the taxes. In Kamta 
Prasad Aggarwal v, Executive Officer, 
Ballabgarh (AIR 1974 SC 685) the ques- 
tion arose whether levy of a professional 
tax on a graded scale by the State of 
Haryana barred a Panchayat Samiti 


from levying a similar professional tax 
under the Punjab Panchayat Samities 
and Zila Parishads Act and, whether 


Art. 276 of the Constitution was contra- 
vened. The Supreme Court observed as 
follows:— 


- “The power of the State to levy tax 
is derived from Entry 60 of List I in 
the Seventh Schedule of the Constitu- 
tion. The entry speaks of taxes on pro- 
fessions, trade, callings and employ- 
ments, The State Legislature may also 
by law confer similar authority on a 
Municipality, District Board, Local 
Board or other local authority.” 

A similar question came up for conside- 


ration before a Full Bench of the Pun- 


jab and Haryana High Court in Megha 
Singh and Co. v. State of Punjab (AIR 
1977 Punj & Har 297). The question in 
that case was relating to the validity of 
imposition af tax on the sale of country 
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liquor by Panchayat Samitis which was 
also taxed under the Punjab General 
Sales Tax Act, The validity of the im- 
position was upheld on the reasoning 
that the legislature is competent to en- 
act two laws providing for two taxes of 
the same kind though for different pur- 
poses. By one law, the legislature may 
itself impose and levy a tax to go into 
the consolidated fund of the State, and 
by another law it may authorise a local 
authority to impose and levy another 
tax of the same kind to augment the 
local authority’s revenues. On the prin- 
ciples set out in the aforesaid cases it 
must be held that imposition of water 
tax and sewerage tax by the Jal Sans- 
than on the annual value of the premises 
situate within its area is perfectly valid. 


Kanpur . v. Jal Sansthan 


15. The imposition of water tax and 
sewerage tax at 124 per cent and 3 per 
cent respectively was assailed on the 
ground that these two taxes together 
with general tax exceed the limit of 25 
per cent prescribed under S, 173 of the 
Nagar Mahapalika Adhiniyam. It was 
urged that since a limit on property tax 
was prescribed under the Adhiniyam, 
water and sewerage taxes could be fixed 
at such rate which together with the 
general tax-did not exceed the limit of 
25 per cent. We find no merit in the 


the Adhiniyam would not apply to taxes 
levied by Jal Sansthan which is a sepa- 
rate and distinct local entity constitute 


under the Act and the general tax im- 
posed under the Adhiniyam are levied 
to be utilised for different purposes un- 
der two different Acts. The validity of 
tax imposed under one Act cannot be 
tested with reference to the provisions of 
the other Act. 

16. The rates prescribed for water 
tax and sewerage tax has been assailed 
on the ground of unreasonableness, No 
material has been placed on record to 
enable this Court to judge the reason- 
ableness of the rates of the impugned 
taxes, The only assertion made in this 
connection is that the Jal Sansthan has 
not put forward any reason for enhanc- 
ing the water tax from 6} per cent to 12} 
per cent and sewerage tax from ił per 
cent to. 3 per cent. In the counter-affida- 
vit filed on behalf of the Jal Sansthan 
it has been averred that the Jal Sans- 
than has made enormous. expenditure on 
the development of water supply and 
sewerage system of . densely populated. 
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city of Kanpur. It has to meet the ever 
increasing requirements of the public. 
Various schemes are being implemented 
vigorously, To meet the expenses under 
various heads it had become necessary 
in public interest to prescribe the pre- 
sent rates. The reasons for prescribing 
the present rates were put forward in 
the recommendation submitted to the 
Government which after considering 
them issued the impugned notification. 


17. The test for judging the reason- 
ableness of a tax was pointed out by 
Hidayatullah, J, in the case of the Muni- 
Cipal Corporation of Delhi (AIR 1968 SC 
1232 at p. 1254) as follows:— 


“The delegation to the Municipal Cor- 
poration of the power to levy taxes and 
fees ig for the purpose of its own duties 
under the Act. The power must be rea- 
sonably exercised for attainment of those 
purposes. These purposes include supply 
of water, running of transport services, 
lighting of streets and their mainten- 
ance, conservancy, establishment of hos- 
pitals and so on. The inter-relation of 
faxes with expenditure has to be main- 
tained, This relation must . be reason- 
able.” 


The rule of bye-laws laid down in Kruse 
v. Johnson, (1898-2 QB 91) was approved 
and it was observed that dio render a 
tax unreasonable it must be a clearly 
exorbitant tax which goes so high is to 
be extortionate. -There is no material 
before us which may justify us to pro- 
nounce the impugned taxes as exor- 
bitant or extortionate, Similarly, no 
material has been brought to our notice 
to persuade us to hold that the rate at 
which excess water supply is charged is 
excessive or arbitrary. If the petitioners 
are aggrieved by any order of assess- 
ment, the remedy lies by way of appeal 
under S. 54 of the Act. 


18. Another grievance put forward 
by the petitioners is that even in respect 
of premises or part of premises which 
are in occupation of the tenants the im- 
pugned taxes are being realised from the 
owners. It has been alleged that names 
of occupiers are mentioned in the assess- 
ment register of the Nagar Mahapalika 
but instead of submitting the bills to the 
occupiers, the taxes are being realised 
from the owners on the threat’ of dis- 
connection. In the counter-affidavit fil- 
ed on behalf of the Jal. Sansthan the 
stand taken is that primarily the tax is 
levied on the premises under S. 56 of the 


Babu Ram v. Basdeo 


‘ted son of vendor — 


A. I R. 


Act and it is recoverable from the ‘occu- 
pier which term as defined in S. 2 (16) 
includes a owner who is in occupation 
of the premises., It has been averred 
that the tax is being realised from the 
persons whose names are recorded over 
the property as occupiers whether they 
be the owners or not and unless due in- 
formation is furnished to the Jal Sans- 
than about transfer of occupation to an- 
other person, the bills are issued to the 
persons whose names are recorded in the 
records available with the Jal Sansthan. 
Except for making a vague and general 
statement the petitioners have not fur- 
nished particulars of premises which are 
In occupation of the tenants. In the ab- 
sence of any information that a parti- 
cular property is occupied by a tenant, 
the only course for the Jal Sansthan is 
to submit the bills to the owner of the 
FAR and realise the amount from 


19. In our opinion the petitions lack 
merits and are consequently dismissed 
with costs. 


Petitions dismissed, 
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Babu Ram, Appellant v, Basdeo and 
others, Respondents. 
Second Appeals Nos. 1886 and .1887 of 
1975, D/- 26~-5-1982.* 


(A) Civil P, C. (5 of 1908), S. 96 — 
“From every decree” — Suit for declar- 
ing plaintiffs as owners of disputed land 
— Agreement of sale made by father of 
second defendant — Sale deed executed 
by second defendant claiming to be adop- 
First defendant 
challenging validity of adoption — Find- 
ing of trial Court that second defendant 
was not adopted son of vendor — Find- 
ing is resulting from decree in: suit and 
hence is- appealable. AIR 1974 SC 749 
and 1977 All WC 683, Rel. on. 

(Paras 10, 11) 

(B) Evidence Act (1 of 1872), S. 115 — 
Plea of estoppel — Estoppel can arise 
only when one person has by his decla- 
ration, act or omission intentionally caus- 
ed or permitted another person to be- 
lieve a thing to be true and to act.upon 


*Against judgment and decree of G. S. 
Sharma, 2nd Addl. Dist. J., Etawah, 
D/- 6-10-1975. 
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such belief. AIR 1965 SC 1055 and AIR 
1970 SC 426, Rel. on. (Para 13) 


(C) Civil P. C. (5 of 1908), S. 100 — 
New plea — Plea based on S. 53A, T. P. 
Act —-. Question whether on facts found 
a party was entitled to benefit of S. 53A 
is basically one of law and can be agitat- 
ed even at the stage of second appeal. 

(Paras 20, 21) 


(D) Transfer of Property Act (4 of 
1882), S. 53A — “Being already in pos- 
session” — Suit for possession of dis- 
puted land — Plaintiff found to he out 
of possession at the time of the suit in 
proceedings under S, 145, Cr, P. C. — 
Held, plaintiff was entitled to possession 
notwithstanding the fact that in procee- 
dings under Sec. 145, Cr. P. C., defen- 
dant was found in possession, 


In the present case, father of the se- 
cond defendant entered into an agree- 
ment with the plaintiff to convey the 
disputed land to him for a certain con- 
sideration, The entire amount of consid- 
eration was paid to the second defen- 
dant’s father who put the plaintiff in 
possession of the property. This was 
before the death of the second defen- 
dant’s father, The formal deed of sale 
could not be executed before his death 
by the father through whom his brother, 
the first defendant was laying claim to 
the property after an unsuccessful plea 
by him about the property being joint 
in character, Thereafter, in proceedings 
under S. 145, Cr. P. C., it was found that 
within two months of the preliminary 
order the first defendant was in posses- 
sion of the property, The present suit 
was filed for declaration that the plain- 
tiff was ewer in possession of the dis- 
puted land. . 


Held, that the plaintiff was entitled to 
. possession of the property in suit by in- 
voking the aid of the equitable principle 
enshrined in S. 53-A,- 
the fact that the plaintiff was not in`pos- 
session at the time of the suit and that 
in proceedings under S, 145, Cr. P. C., 
the first defendant was found in posses- 
sion thereof within two months of the 
preliminary order. (Para 35) 

The essential conditions for applica- 
tion of S. 53A were made out 
case, The plaintiff transferee did all that 
he was required to do to fulfil his part 
of the contract and was put in posses~ 
sion of the property in part perform- 
ance of the contract. He should not be 
deprived of his right to remain in pos- 
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session thereof or recover possession 
wherefrom he was illegally dispossessed 
by the transferor or someone claiming 
under him. Upon the equitable doctrine 
of part performance, though partially, 
the provisions of S. 53-A must be held 
available to the transferee, even as a 
plaintiff, not only where he is physically 
in possession of the property on the 
date of the suit but also where he has 
been found to have been illegally dispos- _ 
sessed by some person claiming under 
transferor. The contention that 
where on the date of the suit, the trans- 
feree is not found to be in possession 
over the property, he cannot invoke 
the aid of equitable principle enshrined 
in S. 53A, if accepted, would reduce the 
utility of the provision to a naught be- 
cause a powerful transferor or a person 
claiming under him would be able to de- 
feat the equitable provisions contained 
in S. 53A by forcibly dispossessing the 
transferee and leading him to a court as 
a plaintiff. Such a result would not be 
conducive to the interest of an orderly 
social order, AIR 1939 All 611, Foll 


(Para 33) 
Cases Referred : Chronological Paras 
ATR 1981 Guj 243 27 
AIR 1978 Orissa 222 -> 30 
AIR 1977 SC 1517 31 
1977 All WC 683 10 
ATR 1975 Pat 58 30 
AIR 1974 SC 749 9 
AIR 1971 SC 1041: 1973 All LJ 94 14 
AIR 1971 Orissa 41 26, 33 
ATR 1970 SC 426: 1970 Lab IC 512 13 
AIR 1970 Guj 122 3) 
AIR 1968 SC 794 27, 30 
ATR 1968 All 282 9 
AIR 1967 SC 1124 : 1967 All LJ 478 16 
AIR 1965 SC 1055 , 13 
AIR 1964 Cal 235 29 
AIR 1964 Raj 11 29 
AIR 1962 SC 1471: 1962 All LJ 695 13 
-AIR 1957 Andh Pra 854 25 
AIR 1957 Andh Pra 859 26 
AIR 1952 Orissa 143 29 
AIR 1951 Pat 160 29 
AIR 1945 Pat 124 29 
AIR 1944 Oudh 212 24, 29, 30 ` 
ATR 1942 Mad 125 l 29 
AIR 1940 PC 1: 1840 All LJ 226 30 
ATR 1939 All 611: 1939 Ali LJ 692 
22, 27, 29, 33 
(1878-1880) ILR 2 All 287 10 


Prem Shanker Gupta, for Appellant. 

JUDGMENT :— Within the municipal 
limits of Etawah city is a small piece of 
land situate in Mohalla Naurangabad, It 


at. 


a ete 
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forms part of bigger land occupied by 
buildings towards its south. : 


2. Krishna Behari and Basdeo were 
both sons of one Shiv Sahai. Krishna 
Behari had no issues. He is said to have 
adopted one of the sons of Basdeo, name- 
ly, Babu Ram on Feb. 8, 1935. The other 
son of Basdeo is Om Prakash. Krishna 
Behari is said to have executed an 
agreement tc transfer the aforesaid piece 
of land to -Suresh Chandra Chaturvedi 
for a consideration of Rs. 3,900/-. This 
was on July 2, 1956 through a document 
marked Ext. 61. A sum of Rs. 1,000/- 
was initially paid at the time of agree- 
ment but by the year 1958 the remain- 
ing amount was also paid to Krishna 
Behari who is said to have put Suresh 
Chandra Chaturvedi in possession of the 
property. Krishna Behari was murdered 
on Aug. 27, 1960. 


3. Dispute arose about the land which 
ig 84’ towards north and 175’ towards 
south while both towards east and west, 
its dimensions are 65° each, The dispute 
led to proceedings under S. 145, Cr.P.C., 
at the instance of Basdeo against Dinesh 
Chandra, eldest son of Suresh Chandra 
Chaturvedi and his tenant Rashid. The 
preliminary order dated 1-10-1965 was 
followed by attachment of the land on 
Oct, 5, 1965. By an order dated Feb. 1, 
1966 (Ext. A-6) the property was direct- 
ed to be released in favour of Basdeo 
on the finding that within two months 
of the preliminary order he was in pos- 
session of the land. This order was up- 
held by this Court when a revision filed 
by Dinesh Chandra and his brothers was 
dismissed on Feb. 15, 1968. Four days 
later, ie. on Feb. 19, 1968 Dinesh 
‘Chandra and his brothers obtained a 
Sale deed of the property in their favour 
which was executed by .Babu Ram as 
the adopted son of Krishna Behari. This 
is Ext. 21 on the record. 


4, On Feb, 22, 1968 Dinesh Chandra 
and his brothers, i.e, sons of Suresh 
Chandra Chaturvedi filed a suit, out of 


which arise the two second appeals, 
claiming declaration that they were 
owners in possession of the disputed 


land. In the suit, Basdeo was the first 
defendant while Babu Ram was im- 
pleaded as the second defendant. The 
claim for the above relief was founded 
upon the agreement of July 2, 1956 and 
the deed of sale of Feb. 19, 1968. It was 
asserted that possession had been trans- 
ferred to Suresh Chandra Chaturvedi by 


' agreement 
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Ch, Krishna Behari himself .after the 
agreement and that, in any case, they 


acquired title through the sale deed i 
1968. 


5. The first two. Arnant took, dif- 
ferent stands. While Babu Ram support- 
ed the case of Chaturvedis, Basdeo said 
that the land in suit had been jointly 
acquired by him along with Ch. Krishna 
‘Behari from joint funds and that con- 
structions to its south were also made 
from similar fund. Babu Ram was never 
adopted by Krishna Behari -nor did 
Krishna Behari execute any agreement 
for sale or transfer possession to the 
Chaturvedis. He claimed to be the sole 
owner of the property after the death of 
Krishna Behari which Babu Ram had no 
right to transfer, Chaturvedis were not 
entitled to the declaration sought by 
them. l 


6. The trial Judge found that Krishna 
Behari was the exclusive owner of the 
disputed property and had executed an 
to convey it to Suresh 
Chandra Chaturvedi. The entire amount 
of consideration had been received by 
Krishna Behari who alone was in pos- 
session of the property through his les- 
See Suresh Chandra. However, Babu 
Ram was not adopted by Krishna Be- 
hari, so that no title passed to Chatur- 
vedis through the sale deed of the year 
1968, executed by him in their favour; 
He dismissed the suit. 


7. This decision was resented not only 
by the Chaturvedis but also by Babu 
Ram. They filed two separate appeals 
against it being appeals 8 and 34 of 
1981. The appeals were heard together 
by the II Additional District Judge, Eta- 
wah, who decided them by a common 
judgment of Oct. 6,°1965. He dismissed 
them both affirming the conclusions of 
the trial Judge. Chaturvedis and Babu 
Ram have now come to this Court in 
second appeals 1887 and 1886 of 1975 
respectively. 


8. About Babu Ram’s appeal, it was 
Observed by the Additional District 
Judge that the suit, in which he was a 
defendant, having been dismissed and 
not even liability of costs-having been 
imposed upon him, Babu Ram did not 
have a right of appeal and the finding: 
on the question of adoption against him 
could not bind him. He would be entitl- 
ed to apitate the question of his adop- 
tion again against Basdeo in ‘any pro- 
ceeding before a competent court. It was - 


s 
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~ also observed that there was nothing on 
the record to suggest that. Babu. Ram 
` even asserted the right to cross-examine 
‘the witnesses produced by Basdeo on the 
question of. adoption. Further, Babu 
Ram himself. did not adduce any oral 
evidence in proof of that fact. He could 
not be heard to complain about that 
finding in this suit, The view of the Ad- 
ditional ‘District Judge, expressed through 
these observations, has been challenged 
on behalf of Babu Ram by urging that 
the finding that he was not adopted . as 
a son by Krishna Behari would operate 
as res judicata against him and that ag- 
grieved as he was against that finding, 
the appeal by him was competent. He 
was entitled to be heard in support of 
the pleas that he. had been validly ad~ 
opted by. Krishna Behari. : 


9, In Iftikhar Ahmed v, Syed Mehar- 
ban Ali (AIR 1974 SC 749), K. K. Ma- 
thew, J. speaking for the Supreme Court, 
said (in para 9 of the report): 

“Now it is settled by a large number 
of decisions that for a judgment to op- 
erate as res judicata between or among 
co-defendants, it is necessary to estab- 
lish that, (1) there was a conflict of 
interest between co-defendants; (2) that 
it was necessary to decide the conflict in 
order to give the relief which the plain- 
tiff claimed in the suit; and (3) that the 
court actually decided the question.” 


Babu Ram executed a sale deed in 
favour of Chaturvedis claiming to. be. the 
adopted son of Krishna Behari, Basdeo 
said that Babu Ram had no right to the 
property as he had not been adopted as 
a son by Krishna Behari. He could not 


- pass any title to Chaturvedis. Conflict of . 


interest between Babu Ram and Basdeo 
is apparent and so is the need for a de- 
cision on the question whether Babu 
Ram was Krishna Behari’s adopted son. 


The trial Judge found that he was not. 


This was affirmed by the lower appel- 
late Court. The three requirements for 
making the decision res judicata against 


Babu Ram, a co-defendant of Basdeo in © 


the. suit, are clearly present, Sri Pal v. 
Swami Nath (AIR 1968 All. 282) was a 
case on entirely different set of facts 
and the observation of the. learned Judge 
that a finding given against a party in 
a litigation which terminates in favour 
af that party cannot, operate.as res judi- 
cata in a subsequent litigation in which 
arose a‘ similar controversy, hag to be 
1982 AIL/27. X G—8 .. oo 


Babu Ram v. Basdeo 


= ALAT 
confined to those- facts. The dismissal of 


the suit in the instant- case terminated 


the controversy in favour of Basdeo and 
not in favour of Babu Ram who hada 
conflict of interest with Basdeo and 
whose interest was similar to -that of 
Chaturvedis in respect of the property 
in suit, 


‘10, Was an appeal by -Babu Ram com- 
petent? The answer seems to be in the 
affirmative, An appeal shali lie “from 
every decree passed by any court exer 
cising original jurisdiction” under 8S, 96, 


‘CC. P. C., save “where otherwise express- 


ly provided in the body of this Code or 
by any other law for the time being in 
force”. A decree under S, 2 (2), C. P.C., 
means “the formal expression of an ad- 
judication which so far as regards the 
court expressing it conclusively  deter-. 
mines the right of the parties with re- 
gard to all and any of the matters in 
controversy in the suit’, There are cer- 
tain exceptions contained in the defini-: 
tion which are not material. The finding: 
that he was not the adopted son of 
Krishna Behari being a necessary find-i 
ing and being operative as reg judicata, 
against him, would be a finding prejudi-: 
cial to Babu Ram resulting from the 
decree in the suit, albeit dismissing it.: 
It would be assailable in an appeal by 
him. See Lachman Singh v. Mohan 
(1878-1880 ILR 2 All 287); Alleemuddin 
v. Haji-Bashir Ahmad ar All WC 


683). 


11, The view of the Additional Dis- 
trict Judge that Babu Ram did not have 
a right to appeal is, therefore, errone- 
ous in law. 


12, In the second appeal by Chatur- 
vedis, it was urged on their behalf, in © 
the first place, that the courts below had 
misdirected themselves in law in con-. 
cluding that Babu Ram had not been 
adopted as a son by Krishna Behari. 
They were in error, says the counsel for 
Chaturvedis, ` in placing the burden of 
establishing the factum of adoption upon 
them and, in any. case, in view of ad- 
missions made in various earlier pro- 
ceedings Basdeo was estopped from 
pleading that Krishna Behari had not 
adopted Babu Ram as a son.- Further, 
the finding that Babu Ram was not ad- 
opted by Krishna Behari is vitiated also 
on account of consideration by the two 
courts below on inadmissible evidence, 
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13. Counsel for the parties have ad- 
dressed arguments at length on this as- 
pect of the case. They have not only 
placed the relevant portions of the judg- 
ments of the courts below but have also 
drawn my attention to the evidence on 
record, both documentary and oral, in 
regard to their rival contentions, The 
admissions attributed to Basdeo have 
been considered at length by the trial 
eourt which found that some of them 
were not correct and others had been 
satisfactorily explained by Basdeo. The 
Additional District Judge considered the 
matter again in appeal and though he 
has not specifically referred to some of 
them in his judgment, -he has affirmed 
the conclusion of the trial court, Admis- 
sions are at best a piece of evidence and 
where, like in the present case, they 
have been explained to the satisfaction 
of the courts of facts, it is not possible 
to take the view that the findings con- 
currently recorded by them would 
nevertheless raise a triable question of 
law. The conclusive nature of the admis- 
sions could not justifiably be set up 
against Basdeo in this case even on the 
principle of estoppel for the plaintiff- 
appellants either made any allegation 
nor let in evidence to establish that 
Basdeo ever made a representation to 
them acting whereupon they altered 
their position to their prejudice. Estop- 
pel can only arise when one person has 
by his declaration, act or omission in- 
tentionally caused or permitted another 
person to believe a thing to be true and 
to act upon such belief, For before the 
doctrine of estoppel can be invoked 
there must be, (i) representation by a 
person to another, (ii) the other should 
have acted upon the said representation 
„fand, (iii) such action should have been 
detrimental to the interest of the per- 
son to whom representation is made. 
These conditions must co-exist. See Mrs. 
Hem Nolini Judah v. Mrs, Isolyne Saroj- 
bashini Bose (AIR 1962 SC 1471) and 
Gyarsi Bai v. Dhansukh Lal (ATR 1965 
SC 1055), 


“The burden of proving the ingredi- 
ents of S. 115 lies on the party claiming 
‘estoppel. The representation which is 
the basis for the rule must be clear and 
unambiguous and not indefinite, upon 
which the party relying on it is said to 
have, in good faith and in belief of it, 
ACER: ceniu the representation which 
estops a person making it from acting 
contrary to it is one on the belief of 
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which the other person acts in a manner 
he would not have done but for it and 
on believing it to be true.” 


observed the Supreme Court in Bennet 
Colemn & Co, Pvt. Ltd. v. Punya Priya 
Das Gupta (AIR 1970 SC 426). It cannot 
be said, in the present case, that Chatur- 
vedis obtained the sale deed from Babu 
Ram on some representation by Basudeo 
or that they would not have otherwise 
secured it, 


14. In Krishna Behari Lal v. Gulab 
Chand & Co. (AIR 1971 SC 1041) it was 
found on facts that the plaintiffs as re- 
visionists were parties to a compromise 
and were, therefore, held to have made 
a representation to the widow who on 
that account gave up her claim in re- 
spect of some properties, The Supreme 
Court held that the plaintiffs could, in 
these circumstances, not be permitted to 
resile from the compromise and claim a 
right inconsistent with the one embodied 
in it. In the circumstances of the instant 
case, Chaturvedis can hardly seek any 
support from this decision, 


15, It wag urged that Ext. A-3, the 
statement made by Babu Ram on May 4, 
1961, before the Additional District 
Judge, Etawah, that Chaudhary Krishna 
Behari used to represent that he would 
give his property to his grandsons, 1.¢., 
sons of Babu Ram was an inadmissible 
piece of evidence taken into account by 
the Additional District Judge (in para 17 
of his judgment) while considering the 
question of adoption. This, according to 
the submission vitiated the finding 
against the adoption. It has rightly been 
pointed out by the counsel for Basudeo 
that the recital in Ext. A3 was being. 


‘taken into aid in his favour by Babu 


Ram in support of the plea that he had 
been adopted by Krishna Behari and 
that in para 17 of his judgment, the Ad- 
ditional District Judge discarded it by 
saying that “the statement suggesting 
that in case Krishna Behari had at all 
said so he would have said so only be- 
cause Babu Ram was not his adopted 
son otherwise there was no occasion for 
him to by-pass Babu Ram and give his’ 
property to his sons.” The learned Judge 
proceeded to observe that “admittedly 
there was no litigation between Babu 
Ram and Krishna Behari and that the 
former clearly admitted im his cross- 
examination in that case that he started 
writing himself as the adopted son of 
Krishna Behari only after the murder of 


1982 


Krishna Behari and it was never done 
by him during the lifetime of Krishna 
Behari.” Ext. A 13 which was a copy of 
the statement of Krishna Behari made 
on June 20, 1960 in the court of Judi- 
cial Officer, Auraiya, Etawah, in a rev- 
enue case wherein he had said that a 
letter (Ex. A-4) was written by Babu 
Ram son of Basudeo (referred to by the 
Additional District Judge in para 15 of 
his judgment) too was not inadmissible 
in evidence. It was admissible as the 
statement related to existence of rela- 
tionship made by Krishna Behari, who 
had since died, under S, 32 (v), Evidence 
Act, for Krishna Behari being the bro- 
ther of Basudeo had special means of 
knowledge about Babu Ram being the 
son of Basudeo. 


16, The mere fact that the Additional 
District Judge did not refer to each and 
every witness produced by the parties, 
in his judgment, while affirming that of 
the trial Judge, court who had done so, 
would not vitiate the findings in the case. 
Even a general agreement with the rea- 
sons given by the trial court may have 
sufficed when the learned Judge agreed 
with the view of the trial court for, as 
observed by the Supreme Court in 
Girijanandini Devi v. Bijendra Narain 
Chaudhary (AIR 1967 SC 1124) (at page 
1129), “it is mot the duty of the appel- 
late court when it agrees with the view 
of the trial court on the evidence either 
to restate the effect of the evidence or to 
reiterate the reasons given by the trial 
court. Expression of general agreement 
with reasons given by the court decision 
of which is under appeal would ordinari- 
. ly suffice,” 

17, Sri S., S. Bhatnagar for the ap- 
pellants then urged that the Chaturvedis 


had been put into possession of the pro- - 


perty by -the undoubted owner Ch. 
Krishna Behari in pursuance of the 
agreement for the sale of the property 
(Ext. 61), dated July 2, 1956 before his 
death after having received the entire 
Sale consideration, The Chaturvedis were, 
therefore, entitled to remain in posses- 
Sion of the property as owners in view 
of the principle contained in S. 53-A of 
the T. P. Act, quite apart from the fact 
that they were entitled to it under the 
Sale deed dated Feb, 19, 1968 executed 
in pursuance of that agreement, The 
submission further is that the mere fact 
that they were not found in possession 
within two months of the preliminary 
order in the proceedings under S, 145, 
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Cr. P. C. was of no consequence and 
that fact could not be pressed into aid 
for refusing relief to them. 

18, The submission founded upon 
5. 53-A, T. P. Act, is countered by Sri 
S. N..Agarwal for the first respondent 
by urging that it was not permissible for 
the Chaturvedis to take this plea for the 
first time in the second appeal, parti- 
cularly, when no such case was put for- 
ward by them in the plaint nor was any 
issue framed by the trial court about it. 
Also, that in his statement under O. X, 
R. 2, C. P. C., the counsel for Chatur- 
vedis had clearly stated on July 8, 1969, 
that the plaintiffs. were basing their 
claim only upon the sale deed obtained 
from Babu Ram. It was also urged that, 
in any case, the plaintiffs, having been 
found to be out of possession of the 
property in the proceedings under Sec- 
tion 145, Cr. P. C., could not set up a 
right to recover possession on the prin- 
ciple of S. 53-A, T. P. Act, That provi- 
sion could, at best, provide a defence for 
retention of possession and could never 
be put forward as a basis for recovery 
of possession of property over which 
the plaintiffs were not in possession at 
the time of the suit. . 

19, Section 53-A, T. P. Act, 
thus: 


"53A. Where any person contracts to 
transfer for consideration any immove- 
able property by writing signed by him 
or on his behalf from which the terms 
necessary to constitute the transfer can 
be ascertained with reasonable certainty: 

and the transferee has, in part. per- 
formance of the contract, taken posses- 
sion of the property or any part thereof, 
or the transferee, being already in pos- 
Session, continues in possession in part 
performance of the contract and has 
done some act in furtherance of the con- 
tract, l 

and the transferee has performed 
or is wiling to perform his part of the 
contract, 

then, notwithstanding that the 
contract, though required to be register- 
ed, has not been registered, or, where 
there is. an instrument of transfer, that 
the transfer has not been completed in 
the manner prescribed therefor, by the 
law for the time being in force, the 
transferor or any person claiming under 
him shall be debarred from enforcing. 
against the transferee and persons claim- 
ing under him any right in respect of 
the property of which the transferee has 


reads 
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. taken or: continued in possession, other 
than a. right expressly provided by the 
terms of the contract: 

Provided that nothing in this section 
shall affect the rights of a transferee for 
consideration who has no notice of the 
contract or of the part performance 
thereof.” . 

This provision enshrines the equitable 
doctrine of part performance partially. 

20. Before considering the question 
whether the Chaturvedis are, on the 
facts of the instant case, entitled to base 
the right to possession over the property 
in suit as plaintiffs, it is desirable to 
dispose of the objection of Sri Agarwal 
that the question may not be permitted 
to be raised for it had not been raised 
at any earHer stage in the suit. It is 
true that no specific issue was framed in 
the suit touching the question of S. 53-A 
yet, in fact on basic facts, namely, 
whether Krishna Behari, owner of the 
property, had entered into an agreement 
with Suresh Chandra Chaturvedi to con- 
vey the property to him and had pub 
him in possession of the property on ful- 
filment by the latter of his obligation 
the parties were unmistakably at issue. 
They led evidence in support of their 
respective cases and both the courts 
went into it. 
arrived at, is that Krishna Behari was 
the owner of the disputed property and 
had entered into an agreement with Su- 
resh Chandra Chaturvedi for its convey- 
ance to him. The trial court found that 
Krishna Behari had received the entire 
amount of consideration and was in pos- 
session of the property through his les- 
see Suresh Chandra, These findings were 
not disturbed by the Additional District 
Judge. The question whether on the 
facts found a party was entitled to the 
benefit of any provision of law is basic- 
ally one of law which can be agitated 
even at the stage of a second appeal. 
The statement under O. X, R. 2, C. P.C, 
by the counsel for the Chaturvedis can- 
not be read as one giving up claim to the 
property on the basis of any rights flow- 
ing from the agreement of 1956 or con- 
fining it to be based upon the sale deed 
of 1968 in the sense that any other pos- 
sible basis in law for sustenance of their 
claim was being given up. 


21. In these circumstances, it cannot 
be said that the plaintiffs are precluded 
from agitating in thig court the question 
about their right to the disputed pro- 


perty on the basis of S. 53-A, T. P. Act. 
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22, In Pandit Ram Chander v. Pandit 
Maharaj Kunwar (AIR 1939 All 611), the 
plaintiff-appellant in this court was put 
in possession of a house in- November, 
1930 by one Brij Lal, who executed a 
lease for a period of 11 years in favour - 
of the plaintiff which was duly register- 
ed. In August, 1931, Brij Lal sold the 
house to Maharaj Kunwar in discharge 
of his liability towards the latter on the 
basis of two mortgage decrees, The lease 
had been executed during the pendency 
of the suits in which the mortgage 
decrees were obtained. Maharaj Kunwar | 
demolished a part of the roof of the 
house, purportedly after receiving a 
notice from the Municipal Board asking 
for its demolition on the ground that the 
portion which was in occupation of the 
plaintiff was dangerous, Plaintiff Ram 
Chander then filed a suit praying for an 
injunction to restrain Maharaj Kunwar 
and the other defendant from doing any- 
thing towards the demolition of the 
house or any other act which might. 
interfere with his right as lessee as well 
as for a direction to the defendants to 
restore the demolished portion to its ori- 
ginal condition, The question that was 
canvassed in this court in a second ap- 
peal by the plaintiff was whether hav- 
ing obtained possession in terms of the 
lease executed in his favour, the plain- 
tiff could not be ejected from the house 
by a process of law or otherwise. The 
defendants took the stand that the plea 
of the plaintiff, based as it was upon 
S. 53-A, T. P. Aot, could only be taken 
in defence to a suit to eject him and it 
was not open to the plaintiff to bring 
a suit upon the basis of a lease and 
claim an order that he be left in undis- ` 
turbed possession of the property leased 
to him. Thom, C, J. observed thus for 
the Division Bench which decided the 
case (at page 613 of the report): i 


“Now, in the present case, what is it 
that the plaintiff is attempting to do? 
He is not attempting to set up a trans- 
fer which is invalid, he has not insti- 
tuted a suit for the declaration of the 
validity of the transfer; he has not in- 
stituted a suit in which he claims an 
order against the defendant directing 
him to perform any covenant of the 
transfer, What he is seeking to do is to 
debar the defendants from interfering 
with his possession into which . he has 
entered with the consent of his transfer- 
or after the execution of-transfer in ‘his 
favour, He. is; in other words, . seeking 
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titled under S. 53-A, T. P, Act. Defen- 
dants 1 and 2 in demolishing part of the 
property of which the plaintiff had ob- 
tained possession were acting suo motu 


' with the aid of the Municipal Board of 


_ thing 


`, 


Moradabad. The defendants it is who 
are seeking to assert rights covered by 
the contract, The plaintiff seeks merely 
to debar them from doing so; the plain- 
tiff is seeking to protect his rights. In a 


_ sense, in the proceedings he is really a 


defendant and we.see nothing in the 
terms of S. 53-A, T. P. Act, to disentitle 
him from maintaining the present suit.” 


23. The Bench allowed the appeal and . 


granted perpetual injunction restraining 
the first two defendants from doing any- 
towards the demolition of the 
house in dispute and from interfering 


-with the plaintiff's right as a lessee. It 


also granted an injunction restraining 
the third defendant (the . Municipal 
Board) from demolishing the house for 
so long as its condition remained as it 
was found by the. lower appellate court, 
namely, that neither the ceiling nor the 
walls showed any sign or danger of fall- 
ing down. 


24, In Ewaz Ali v. Mt, Firdous Jehan 
(AIR 1944 Oudh 212) a Division Bench 
presided over by Thomas C. J, said that 
“the cardinal principle underlying Sec- 
tion 53A is that part performance must 
be the act of the person seeking to avail 
himself of the equity and that the acts 


used as a weapon of attack, and that it 
confers upon the transferee the privi- 
lege of invoking the doctrine embodied 
therein only as a shield against any in- 
vasion of his rights by the transferor or 
persons claiming under him. The words 
of the section do not warrant a conclu- 
sion that a plaintiff as such is necessari- 
ly debarred from the benefit of the rule. 
Where by the nature of the case, as dis- 
closed by the- pleadings or otherwise, it 
is apparent that the transferee comes to 
court to defend his possession against 
the invasion of it by the transferor he 
is entitled to invoke the- aid of- the 
equitable doctrine therein embodied. The 
present suit under O. 21, R. 103, Civil 
P. C., is of that nature being, in our 
Opinion, practically a continuation of the 
proceedings before the executing court, 
wherein the transferor and his-represen- 
tative succeeded in ejecting: Mt. Firdous 
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Jehan from possession which she had 
originally taken in pursuance of the con- ` 
tract of purchase......... There is no es- 
sential difference in respect of this mat- 
ter between suits under O. 21, R. 63 and 
those. falling under O. 21, R. 103. In both 
cases the object of the suit is to protect 
possession, and the capacity in which the 
plaintiff comes to court.is in reality one 
of defence...... In the case before us, we 
are clearly of opinion: that the position 
of Mt. Firdous Jehan was that of a 
person who was trying to defend her 
possession upon the doctrine of part per- 
formance against the invasion thereof by 
the transferor and his representative. 
Her position was, therefore, in fact one 
of defence and she was not debarred by 
the terms of S. 53-A from taking advan- 
bee of it in a suit filed under O, 21, 
. 103.” 


29. In T. Achayya v. E. V. Subba Rao 
(AIR 1957 Andh Pra 854), Subba Rao, 
C. J. speaking for a Division Bench, ob- 
served (in para 19 of the report): 


- “It is not necessary to multiply cases. 
It is settled law that under S. 53-A of 
the T. P. Act, no title passes to a trans- 
feree, He cannot file a suit for a decla- 
ration of his title to the property or 
seek to recover possession of the same 
on the basis of any title conferred on 
him, But, if the condition laid down in 
the section are complied with, it enables 
the transferee to defend his possession if 
the transferor seeks to enforce his rights, 
against the property, This statutory 
right he can avail himself both as a 
plaintiff and as a defendant provided he 
is using his right as a shield and not as 
a sword. Or to put in other words, he 
cannot seek to enforce his title but he 
can resist the attack made by a trans- 
feror.” i 


And later in para 21 of the report that: 


- “Even so, it is contended that as the 
plaintiffs are not in possession of the 
property, they cannot rely upon the 
provisions of S. 53-A. Section 53-A does 
not say that the transferee should be in. 
possession on the date when the transfer- 
or seeks to enforce her right against the 
property. The essential condition for in- 
voking the doctrine is that he should 
have taken possession of the property in 


' part performance of the contract . and 


has done some act in furtherance of the 
contract, The plaintiffs were admittedly 
put in possession and the fact. that sub- 
sequently they lost possession could not 
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deprive them of their rights which they 
are entitled to under the section.” 


26, In Chaitan Das v. Murali Dalai 
(AIR 1971 Orissa 41), the defendants ap- 
proached the High Court against a 
decree in a suit for declaration of ten- 
ancy right, recovery of possession and 
mesne profits both past and future, The 
plaintiffs were in possession and were 
raising crops on the suit land year after 
year. The defendants disturbed their 
possession which led to initiation of pro- 
ceedings under S. 145, Cr. P. C., where- 
in the possession of the defendants was 
upheld. Relying upon the judgment of 
Subba Rao, C. J. in the case of Akram 
Mea v. Secunderabad Municipal Corpo- 
ration (ATR 1957 Andh Pra 859) that 
protection under S. 53-A was available 
to the transferee both as a plaintiff and 
as a defendant for so long he is using 
it as a shield, R.'N. Misra, J. (as he 
then was) affirmed the decree in favour 
of the plaintiffs. The case is illustrative 
of a situation where a person put in 
possession over property in part: per- 
formance of the contract, but subse- 
quently. dispossessed, was permitted to 
recover possession by reliance upon the 
equity in his favour engrafted in S. 53-A 
T. P. Act. i 


27. In Delhi Motor Co, v. U. A. Bas- 
turkar (AIR 1968 SC 794) the Supreme 
Court observed (in para 6 of the report): 


Se eer Section 53-A sess is only 

meant to bring about a bar against en- 
forcement of rights by a lessor in res- 
pect of property of which the lessee had 
already .taken possession but does not 
give any right to the lessee to claim 
possession or to claim any other rights 
on the basis of an unregistered lease. 
Section 53-A, T. P. Act, is only available 
as a defence to a lessee and not as con- 
ferring a right on the basis of which the 
‘lessee can claim rights against -the les- 
sor.” 
Dealing with the decision of this court 
in Ram Chander’s case (AIR 1939 All 
.611) (supra), the Supreme Court said (in 
para 7 of the report) that: 

“Without expressing any opinion as to 
the correctness of the view taken by the 
Allahabad High Court, we have to point 


out that the interpretation put on Sec- 


tion 53-A, T. P. Act, even by that Court 
is of no assistance to the firm in the pre- 
sent case. In this case, the firm is seek- 
ing to enforce rights under the un- 
registered lease and to seek a decree for 
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possession against the lessor, The Alla- 
habad High Court in that case proceed- 
ed on the basis that the plaintiff of that 
suit was in the position of a defendant 
and was only seeking to protect his 
rights by resort to the provisions of Sec- 
tion 53-A, T. P. Act, so that no princi- 
ple was laid down by the High Court © 
that S. 53-A is available to a lessee 
Otherwise than as a defence. We are un- 
able to accept the submission that the 
judgment in that case should be read as 
recognising a right of a lessee to en- 
force rights on the basis of an un- 
registered lease by resort to that provi- 
Slon of law......... That decision may be 
Justified, if at all, on the basis that 
though the lessee in that case was a 
Plaintiff, he was actually seeking protec- 
tion under S, 53-A, T. P. Act, by being 
in the real position of a defendant. On 
the question whether a person. who sues 
as a plaintiff, may still be regarded as 
defending the rights sought to’ be con- 
ferred upon him by an unregistered 
deed, we need express no opinion.” 
It is clear that the Supreme Court did 
not lay down a principle contrary to 
the One that a person suing as a plain- 
tiff may still be regarded as defending 
his rights under an unregistered deed. 
Obviously it left that question open. 
This is what was felt by the Guiarat 
High Court too in Savarkundla Nagar- 
palika v. Maninagar Nivas Nirman Sah- 
Kari Mandi Ltd. (AIR 1981 Guj 243). 
28. Counsel for Basudeo brought to 
my notice decisions of various High 
Courts which have taken a view sup- 
porting the rival contention made before 
me in this case. 


29. In V. V. Raghava Rao v. Gopala- 
(AIR 1942 Mad 125), Patanjali 
Sastri, J. observed (at pages 126 and 127 
of the report) that “the limits of the ap- 
plication of the doctrine of part per- 
formance have now been defined in Sec- 
tion 53-A of the Act and it is plain that 
that provision only entitled a person in 
possession to invoke the doctrine as ia 
shield to protect such possession if the 
conditions therein referred to are satis- 
fied and does not enable a person who 


has lost possession to sue for recovery 
of it.” In Radhakrishna Paik v. Sana 
Rout (AIR 1945 Pat 124), a Division 


Bench took the view that a transferee 
not having valid title in his favour as 
the sale had not been registered, could 
not maintain a suit to recover possession 
after he had been dispossessed under 


a 
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S, 53-A, T. P. Act. In Hari Prosad Agar- 
walla v, Abdul Haq (AIR 1951 Pat 160), 
the view taken by a Division Bench was 
that the provision of S. 53-A, T. P. Act, 
did not create a right in the transferee 
to go to court for redress of his griev- 


ance and that it imposed a bar on exer-’ 


cise of some of the legal rights of a 
transferor in a court of law. The provi- 
sion did not give any active right to the 
transferee to go to court as a plaintiff 
either to maintain his possession or to 
recover possession, if dispossessed,- after 
having been put in possession in pursu- 
ance of the contract. Sinha, J. one of 
the members of the Division Bench, did 
not accept the interpretation put upon 
the provision by the Allahabad High 
Court in Ram Chander’s case (AIR 1939 
All 611). Das, J., however, expressed no 
opinion on the question whether a-trans- 
feree could go to court to defend his 
possession against acts of aggression on 
the part of the transferor or his repre- 
sentative though he could not ask for 
recovery of possession for want of a 
perfect title In Padmalabha Panda v. 
Appalanarasamma (AIR 1952 Orissa 143), 
a Division Bench dissented from the 
view taken by the Oudh Chief Court 
and the Allahabad High Court in the 
cases of Ewaz Ali (AIR 1944 Oudh 212) 
and Ram Chander and felt that the pro- 
vision can never be availed of as pro- 
viding a cause of action and was not 
available to a transferee as a weapon of 
attack in an action which took rise from 
an invasion of the transferee’s rights 
under the contract. In Biswabani Private 
Limited v. Santosh Kumar Dutta (AIR 
1964 Cal 235), the view expressed by a 
Division Bench was that S. 53-A, T. P. 
Act, could protect the possession of the 
appellant only during the period pro- 
vided for in a compromise decree. The 
equitable right created by Section 53-A 
came to an end upon the expiry of that 
period. The Bench, however, did not 
consider or express any opinion on a 
question of the kind which is arising in 
the present case. In Motilal v. Jaswant 
Singh (AIR 1964 Raj 11).the view taken 
was that in a suit under O. 21, R. 863, 
C. P. C. a plaintiff-transferee cannot be 
granted the advantage of S. 53-A, T. P. 
Act. According to the learned single 
Judge, who decided that case, the provi- 
sion had to be construed as debarring 
any person coming to a court of law 


from enforcing any right against the 


transferee but it ‘did not give any right 
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to the transferee to approach the court 


as a plaintiff. 


30. In the opinion of a Division Bench 
of the Gujarat High Court in V. M. Ak- 
baralli v. Manoranjan Barua (AIR 1970 
Guj 122) the decision of this Court in 
Ram Chander’s case was not correct and 
the one in case of Ewaz Ali (AIR 
1944 Oudh 212) was distinguishable cn 
its own facts. The view taken by the 
Bench was that S. 53-A conferred upon 
a transferee the right to defend his pos- 
session and did not confer on him any 
active title. In para 14 of the report the 
Bench said that “.........the Privy Coun- 
cil and the Supreme Court (in Prebodh 
Kumar Das v. Dantamara Tea Co, Lid. 
(AIR 1940 PC 1) and in Delhi Motor Co. 
v. U. S. Basrurkar (AIR 1968 SC 794)), 
had emphasised that S. 53-A is avail- 
able to a transferee by way of defence 
only that is, in a case where he is ar- 
rayed as a defendant seeking to pro- 
tect, by pleading estoppel, what he has 
got and not as a plaintiff seeking tọ 
remedy the infringement of right.” In 
Garaj Narain Singh v. Babulal Khemka 
(AIR 1975 Pat 58), it was said by the 
Division Bench that the right conferred 
by S, 53-A was available only to the 
defendant to protect his possession but 
the provision ‘conferred no active title 
upon the transferee. It was only avail- 
able as a defence to the lessee but did 
not give any right to him to claim pos- 
Session or to claim any other right on 
the basis of an invalid lease. In B. Sita- 


ram Rao v. Bibhisano Pradhan (AIR 
1978 Orissa 222) the view taken was 
that S. 53-A, T. P, Act, could not be 


pressed into service by the plaintiff for 
obtaining decree for declaration of his 
title and relief of injunction even where 
he had been put in possession of pro- 
perty covered by an agreement of sale 
made by the first defendant with him. 
In the opinion of the learned Judge, 
who decided the case, special facts had 
to be pleaded to invoke the application 
of the provision and the basis founded 
upon the provision had to be specifical- 
ly: put forward by the plaintiff. 


31. In Ranchhoddas Chhaganlal v. 
Devaji Supdu Dorik (AIR 1977 SC 1517), 
it was observed by the Supreme Court 
(in para 10 of the report) -that "............ 
the doctrine of part performance is a 
defence. It is a sword and not a shield. 
It is right to protect. his possession 
against any challenge to it by the trans- 
feror contrary to the terms of the con- 
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tract’. The plaintiff was the appellant 
before the Supreme Court in suit for 
relief of possession of property and in 
the alternative for a decree for money 
consisting of- the principal sum as the 
balance of the purchase price together 
‘with interest, The plaintiff had set up 
an oral agreement under which he had 
agreed to convey the property to the 
defendant-respondent. The defendant al- 
leged that hé was entitled to retain pos- 
` session as he had performed his part of 
the contract’ by paying the entire 
amount due from him and had been put 
in possession of the property in part 
. performance of the contract. The finding 
by the High Court accepted by the 
Supreme Court was that the defendant 
had never been ready and wiling to 
perform his part of the agreement and 
had not paid the entire amount of. con- 
sideration due from him. The defendant 
could not succeed on the plea of part 
performance which had never been 
Pleaded by him. The observation of the 
Supreme Court has to be read. in the 
context of the facts of the case. It can- 
. not be construed as laying down a rule 
that a court is precluded from granting 
relief to party on the basis of proved 
facts where the legal stand available to 
it on those facts has not been pleaded 
by it. 


32. The proved facts in. the present 
case are these: Ch, Krishna Behari en- 
tered into an agreement . with Suresh 
Chandra Chaturvedi, father of the plain- 
tiffs, on July 2, 1956 (xt. 61) to convey 
the property to him for a consideration 
of Rs, 3,900/-. By 1958 the entire amount 
of consideration was paid to Krishna 
Behari who put Suresh Chandra Chatur- 
vedi in possession. This was before the 
death of Krishna Behari on: Aug. 27, 
1980. The formal deed of sale could not 
be executed before his death by Ch 
Krishna Behari through whom Basudeo 
is laying claim to the property after an 
unsuccessful plea by him about the pro- 
perty being joint in character.. It -was 
on Feb, 1, 1966 that in proceedings under 
S. 145, Cr.P.C., was it found that within 
two months of the preliminary order 
made in the year 1965 Basudeo was in 
Possession of the property. 


33. These teks clearly show that the 
essential conditions for application of 
S. 53-A, T. P. Act, are made out in the 
case, There wag a contract for transfer 


of immoveable property for considera- 
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tion of which terms could be ascertained 
with reasonable certainty from Ext. 61, 
the transferee was put in possession by 
the transferor, the transferee had per- 
formed his part of the contract by pay- 
ing the entire amount of consideration. 
The first defendent, who has been found 
to be claiming under Krishna Behari is 
debarred from enforcing against Chatur- 
vedis any right in respect of the property 
other than those specially provided by. 
the terms-of the contract. Basudeo is 
not seeking to enforce against Chatur- 
vedis any right founded upon the terms 
of the agreement between their father 
Suresh Chandra and late Ch. Krishna 
Behari. The view of this Court in the 
case of Pt. Ram Chander (AIR 1939 All 
611), which was followed by the erst- 
while Oudh Chief Court, Andhra Pra- 
desh High Court and the Orissa High 
Court in Chetan Das (AIR 1971 Orissa 
41}, is not only binding upon me as a 
Single Judge but is even otherwise ac- 
céptable as a preferable view for it ad- 


vances the cause of equity and justice. 
After all the transferee has done all 
that he was required to do to. fulfil 


his part of the contract and -had ‘been 


put in possession of the property in part 
performance of the contract. He should 
not be deprived of his right to remain 
in possession thereof or recover posses- 
sion wherefrom he has been illegally 
dispossessed by the transferor or some- 
one claiming under him. Founded> as 
they are upon the equitable doctrine of 
part performance, though partially, the 
provisions of S. 53-A, T. P. Act, must 
be held available to the transferee, even 
as a plaintiff, not only where he is phy- 
sically in possession of the property on 
the date of the suit but also where he 
has been found to have been illegally 
dispossessed by some person claiming 
under the transferor. The contention 
that where, on the date of the suit, the 
transferee is not found to be in posses- 
Sion over the property, he cannot invoke 
the aid of the equitable principle en- 
shrined in this provision, if accepted, 
would | reduce the utility of the provi- 
sion to a naught because a powerful 
transferor or a person claiming under 
him would be able to defeat the equit- 
able provisions contained in the section 
by forcibly dispossessing the transferee 
and leading him to a court as a plain- 
tiff. Such a result would not be condu- 
cive to the interest of an orderly social! : 
order. ; ; 


“ee 


. cerned, 
finding of the two courts below that he 
“was not the adopted son of Ch, Krishna 
‘Behari, The evidence on record on this 
. question was duly considered by 
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34. The question then is about the 
relief to be granted in these appeals. As 
far as the appeal of Babu Ram is con- 
it has to fail on the concurrent 


these 
courts. The lower appellate court has 
Tightly observed that Babu Ram did not 
assert his right to cross-examine the 
witnesses produced by Basudeo. He did 
not adduce any evidence. īn fact 
through his application (220 Ga-2) Babu 
Ram intimated the trial Judge that - he 
did not intend producing evidence. 
Observation of the Additional District 
Judge that Babu Ram did not have a 


right of appeal and that the finding on - 


the question of adoption could not op- 
erate as res judicata against him wun- 
doubtedly does not reflect the correct 
position of law, which is otherwise, yet, 


on merits, the decision against him has ` 
to be upheld. 


Second Appeal No, 1886 
of 1975, therefore, fails. 


35. The appeal of Chaturvedis suc- 
ceeds. It is held that they are entitled 
to possession of the property in suit not- 
withstanding the fact that in proceedings 
under S., 145, Cr. P. C., Basudeo was 


found in possession thereof within two. 


months of the preliminary order, 


36. Second Appeal No, 1886 of 1975 
is dismissed, Second Appeal No. 1887 of 
1975 is allowed and the plaintiffs’ suit is 
decreed in the terms aforesaid. Parties 
shall,- however, bear their own costs of 
this court, ~ 

l Order accordingly. 
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K. N. SINGH AND K. M. DAYAL, JJ. 
Ramesh Kumar Awasthi, Appellant v. 
The Collector, 
Respondents. 


F. A. F. O. No. 280 of 1978, Di ae: 
1982. 


(A) Motor Vehicles “Act (4. of 1939), 
S. 110-B —. Negligence — Presumption — 
Accident due to grazing of two buses — 
Passenger resting: hand on window sill 
— Loss of hand of passenger — Drivers 
of two buses held negligent, 
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The - 


sill] specially when on a long 


Saharanpur and others, ` 
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It is the duty of the driver to drive 
the vehicle in such a manner as to 
safeguard the safety of the passengers. 
If two vehicles while crossing each 
other. graze their bodies without there 
being any justification for the same, 
a presumption about the’ negligence of 
the drivers would. arise. (1942) 1 All 
E. R. 433 and (1953) 1 W, L. R. 1472, 


Foll. (Para 7) 
.An accident occurred due to grazing 
of two buses coming from opposite 


direction and by the impact of grazing 
the claimant lost his hand from below 
right elbow. — 

Held that (i) since the two gehts 
came too close to each other resulting 
into accident without there being justi- 
fication for the same it has to be pre- 
sumed that the drivers had failed to take 


reasonable care. for the safety of 
passengers and therefore they were 
negligent. : (Para 9) 


(ii) It is a matter of common know- 
ledge that passengers sitting near the 
window rest their hand- on the window 
journey ` 
in the country side. The driver of. a 
bus carrying passengers on long jour- 
neys is expected to have knowledge of 
this fact. The drivers of the two buses 
were bound to take precaution against 
the possibility that while grazing each 
other some person might be placing his 
hand or elbow on the window sill. 1966. 
Ace CJ 42 (SC), AIR 1960 Punj 490, 
AIR 1974 Madh -Pra 68, AIR 1973 Delhi 
196 and AIR 1981 Kant 11, Foll. 

(Para 9) 

(iii) The two drivers were best per- 
sons to explain the circumstances which 
led to the. accident and since the Cor- 
poration did not produce them a præ 
sumption arises that the accident occur- 
red on account of their negligence. 
Moreover, the fact that the two buses 
plying on a wide road, crosseq each 


other so closely without there being any 


justification for the same itself proved 
the negligence of the two drivers, 
(Para 6) 
- (B) Motor Vehicles Act (4 of 1939), 
Sec, 110-B — Contributory negligence 
— Accident. due to grazing of two buses 
— Passenger resting his hand on window 
sil] —- Passenger losing his hand in the 
accident — Passenger is not guilty of 
contributory negligence. 


An accident occurred due to grazing 


| of two buses coming from . opposite 
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direction and due to impact of the acci- 
dent a passenger who was resting his 
hand on the window sill lost his hand 
below right elbow. 


Held that, it could not be said that the 
passenger was guilty of contributory 
negligence and contributed to the acci- 
dent by his negligent behaviour, 


The pleg of contributory negligence 
has to be considered on the facts and 
circumstances of each case. The drivers 
of the two vehicles were under a duty 
to drive their vehicles in such a man- 
ner as not to come too close as they 
should be aware that passengers gene- 
rally keep their elbows on the window 
sills and if the two vehicles are brought 
too close without there being any justi- 
fication for the same, injury may he 
caused to the passengers, The accident 
occurred on account of the negligence 
of the two drivers and not on account 
of any negligence on the part of the 
passenger, as he behaved in a manner in 
which most of the passengers generally 
behave. AIR 1974 Madh Pra 68, 1958 
AC 240, Foll. 1968 Acc CJ 264 (Canada), 
1973 ACJ 3% (Punj) and AIR 1975 Kant 
73, Disting. (Para 11) 


Moreover the passenger had not taken 
his arm out of the window, instead whila 
resting his hand on the window sill a 
small portion of his hand was protrud- 
ing out of the bus, This is a normal for 
a passenger who sits om the seat near 
the window to rest his hand on the 
window sill, There is no law prohibiting 
resting of hand: on the window sil or 
protruding small part of the body out- 
side the bus. Moreover there was no 
signboard placed in the bus warning 
the passengers from placing their 
elbows or hands on the window sill. The 
conductor on seeing the bus coming 
from the opposite direction did not warn 
the appellant to keep his elbow inside 
the bus. (Para 10) 


The place where the accident occurred 
was outside the 
was not heavy and there was ample 
space for the two vehicles to pass each 
other without coming close, (Para 10) 

(C) Motor Vehicles Act (4 of 1939), 
Sec. 110-B — Assessment of damages — 
Claimant losing his hand below right 
elbow due to accident caused by 
negligence of drivers of two buses — 
Claimant aged 26 years having degree 
of M. Sc, having good chance of ac- 
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quiring proficiency in Cricket — Sum 
of Rs. 40,000/- allowed as genera] dam- 
ages and sum of Rs. 3,000/- towards 
medical expenses, 1971 Ace CJ 458 
(Guj) and (1963) 2 All ELR 625, Foll, 


(Para 16) — 
Cases Referred: Chronological Paras 
AIR 1981 Kant 11 9 


AIR 1975 Kant 73: 1975 Ace CJ 50 13 
AIR 1974 Madh Pra 68: 1974 Ace CJ 
87 9,10 
AIR 1973 Delhi 196: 1972 Acc CJ 423 9 
1973 Acc CJ 315: 1973 Cur LJ 458 
(Punj) 13 


. 1971 Ace CJ 458: 12 Guj LR 283 14 


1968 Ace CJ 264 (Canada) 
1966 Ace CJ 42: (1966) 1 SCWR 517 9 
(1963) 2 All ELR 625: (1963) 2 WLR 


1359: 1984 AC 326, H. West and Sons - 

v. Shephard 14 
AIR 1960 Punj 490 9 
1958 AC 240: (1957) 3 WLR 496: (1957) 


3 All ER 1, A. C. Billings and Sons 
Ltd. v. Riden 11 
(1953) 1 WLR 1472: 97 SJ 861, Baker 
v. Market Harborough Industrial Co- 
operative Society Ltd. 8 
(1942) 1 All ER 433: 166 LT 285: 58 
TLR 364, Raddley y. London Passen- 
Ber Transport Board 8 


A. B. . Saran, for. Appellant; S. K, 
Sharma, for Respondents, 
K. N. SINGH, J.:— This. appeal is 


directed against the judgment of the 
Motor Accidents Claims Tribunal, 
Sharanpur, dated 10-2-1978, dismissing 
the appellant’s claim petition filed unar 


Sec, 110-A of the M. V. Act. 


2. Ramesh Kumar Awasthi appellant 
was travelling by a bus hearing No, 
USK 9724 on 14-9-1975 from Meerut to 
Rishikesh, When the bus reached a place 
between Police Station Manglaur and 
Muzaffarnagar another bus bearing No. 
UST 9091, coming from the opposite 
direction and proceeding to Meerut, 
grazed against the body of the bus in 
which the appellant was sitting. By the 
impact of the grazing of the bus the 
window glass was smashed and the ap- 
pellant’s right hand was cut and slit 
from above the right elbow joint. He 
was removed to the Military Hospital, 
Roorkee for treatment. Both the vehi~ 
cles belonged to the U. P. State Road 
Transport Corporation, The appellant 
filed a claim petition under Sec. 110-A 
of the M. V. Act claiming a sum of 
Rs. 1,30,037.50 paise as compensation 
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and damages. The U. P. State Road 
Transport Corporation, hereinafter re- 
ferred to as the Corporation, 
the appellant’s claim on the ground that 
the drivers of the two vehicles were not 
guilty of any rash and negligent driv- 
ing, instead the appellant received in- 
juries and lost his limb on account of 
his gross negligence in keeping a part 
of his arm outside the window while 
the vehicle was in motion, The appel- 
lant himself contributed to the accident 
and aS such he was not entitled to any 
compensation or damages. 

3. The Tribunal, on the pleadings of 
the parties, framed the following. three 
issues :— 

1. Whether the petitioner suffered in- 
juries due to negligent and rash driving 
of motor vehicles Nos, USK 9724 an 
UST 9091, as alleged? 

9 Whether the petitioner suffered in- 
juries for the reasons of his own negli- 
gence? If so, its effect? 


3. To what amount, if-any, is the 
petitioner entitled as compensation? 


On issues Nos. 1 and 2 the Tribunal 
recorded finding that the drivers of the 
two buses were not negligent, instead 
the accident occurred on account of the 
appellant’s own negligence as he was 
protruding a part of his right hand out- 


side the moving vehicle. On issue No. 3, | 


the Tribunal held that the appellant was 
not entitled to any amount of compen- 
sation, but in the alternative it recorded 
a finding, that the appellant had incur- 
red a sum of Rs, 3000/- towards medical 
expenses and he was entitled to that 
amount. He would. have been further 
entitled to a sum of Rs. 25,000/- for the 
injury and mental] torture and physical 
pain suffered by him, if the drivers of 
the two buses were found negligent. 
Thus in all the appellant would have 
been entitled to a sum of Rs, 28,000/- 
as damages, but since the negligence of 
the drivers of the buses was not estaba 
lished the Tribuna] dismissed the Claim 
Petition in its entirety, Hence this ap- 
peal by the claimant. 


4. Sri Vineet Saran, learned counsel 
for the appellant, placed his case in a 
succinct manner. He urged that the ac- 
cident occurred on a plain road in the 
country-side where there was no 
heavy traffic and as such the drivers of. 
both the buses were guilty of gross 
negligence. The driver of a bus carrying 
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resisted: 


. act of negligence, The 
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passengers is under a duty-to drive the 
vehicle in a manner as to ensure safety - 
of the passengers, Both the drivers 
violated this salutary rule in not main- 
taining sufficient distance between the 
two buses at the time they crossed each 
other. The appellant was not guilty of 
contributory negligence by merely 
placing his hand on the window sill of 
the bus, as it is common practice for 
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' passengers, who get seats besides the 


window to rest their hand on the win- 
dow sill. The appellant’s act in placing 
his hand on the window sill was quite 
natural, it cannot be said to be an 
Tribunal com- 
mitted error in rejecting the appellant’s- 
claim, Sri S.°K. Sharma, counsel for the 
respondent, U. P. State Road Transport 
Corporation, urged that a person who 
himself does not care for his own safety 
is not entitled to any damages for the 
injuries received by him. Since the ap- 
pellant was guilty of contributory neg- 
ligence he was not entitled to any da- 
mages and the Tribunal rightly rejected 
the claim petition, 


5. There is no dispute that the ac- 
cident occurred on 14-9-1975 as a result 
of which the appellant’s right fore-arm 
was severed, The relevant question was 
negligence, Ramesh Kumar appellant ex- 
amined himself as P. W. 1. He asserted 
that he was sitting at the rear seat of 
the bus near the window but he had 
not kept his hand outside the window. 
The two buses grazed each other as a 
result of which his foré-arm was cut 
near the ‘right elbow and in that process 
the glass of the window was broken in- 
to pieces. Deepak Kumar (P. W. 2) 
was also proceeding to Rishikesh in the 
same bus in which the appellant was 
travelling. He deposed that the appel- 
lant had put his elbow on the window 
sill of the bus and the buses grazed with 
such an impact that frame of the win- 
dow was broken and the glass of the 
window was smashed and Ramesh 
Kumar’s right fore-arm was severed and 
it fel] on the road. The Corporation pro- 
duced two witnesses in support of its 
case. Satvir Singh (D. W. 1), a passen- 
ger travelling in the bus bearing 
No. UST 9091 which was coming from 
the opposite direction, In his deposition 
he stated that a cow had come before 
the bus and the driver wanted to save 
the cow and for that purpose he swerv- 
ed the bus to his left as a result of 
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which the rear of the bus dashed 
against the rear portion of the bus com- 
ing from the opposite direction. On ac- 
count of the impact the hand of a pas- 
senger travelling in the bus was slit and 
fel] on the road. In his cross-examine- 
tion he conceded. that appellant’s hand 
was protruding outside the window. He 
further conceded that on the date of the 
accident the driver of the bus had per- 
suaded him to give in writing that the 
accident had not occurred on account 
of his fault. The testimony of Satvir 
Singh does not inspire confidence. More~ 
over the driver of the bus was not ex- 
amined tg corroborate his testimony, 
‘The Conductor of the bus bearing 
No, USK 9724 in which the appellant 
was travelling was examined as D. W. 2. 
He stated that the appellant’s right 
elbow was protruding out when the ac- 
cident occurred. He clearly stated that 
at the place of accident the road was 
wide enough and there was no traffic 
or curve, the speed of both the vehicles 
at the time of impact was 25 kilome- 
ters per hour. He could not state the 
manner in which the accident took place 
or the reason as to why both the vehi- 
eles crossed each other at such a close 
proximity as q result of which the acci- 
‘dent took place. This is the entire evi- 
dence produced by the parties. 


6. On the perusal of the evidence 
we are satisfied that the appellant had 
kept his elbow on the window sil] when 
the: accident occurred. It was the duty 
of both the drivers to-ensure safety of 
the passengers and for that purpose they 
should have taken care to leave suffi- 
crent space between the two vehicles at 
the time of crossing each other. The 
story introduced by Satvir Singh (D. W. 
2) that the accident occurred as the 
driver of the bus coming from the op- 
posite direction wanted to save a cow 
is a cock and bul] story. No evidence 
has been produced to prove that story, 
The drivers evidence would have been 
the best evidence to prove the circum- 
stances which led to the accident but he 
was not produced. The drivers of the 
two buses were employees of the Cor- 
poration and they were best persons to 
state the truth about the accident but 
they were not produced. for the reasons 
best known to the Corporation. The two 
drivers had specia]- knowledge of the 
manner in which the accident took place 
and the reason for the two buses cross~ 
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other with such closeness ag 
to cause the accident. The Corporation 
did not produce them. Consequently, 
the irresistible conclusion is that if they 
had been produced their testimony 
would have gone against the case set 
up by the Corporation. It is well settl- 
ed that if a witness having special 


knowledge of the facts is withheld it 
is legitimate to draw an adverse in- 
ference against that party. In our opi- 


nion, the two drivers were best persons 
to explain the circumstances which led 
to the accident and since the Corpora- 
tion did not produce them we have to 
proceed on the assumption that the ac- 
cident occurred on account of their neg- 
ligence. Moreover, the fact that the 
two buses plying on a wide road, cros- 
sed each other so closely without there 
being any justification for the same 
itself proves the negligence of the two 
drivers, 


7. The legal position is clear that it 
is the duty of the driver te drive -the 
vehicle in such a manner as to safeguard 
the safety of the passengers. Jf two 
vehicles while crossing each other graze 
their bodies without there being any 
justification for the same, a presumption 
about the negligence of the drivers 
would arise. Both the drivers should 
have realised that if the two vehicles 


' cross each other in speed without leav- 


ing sufficient space between them the 
safety of the passengers would be jeo- 
pardised, Jt was the duty of both the 
drivers to ensure’ safety of passengers, 


8. In Radley v. London Passenger 
Transport Board, (1942) 1 All ER 433, 
a boy was a passenger on the top of an 
Omnibus, while the bus was proceeding 
along a country road, its upper ` part 
brushed against the branches of a tree 
overhanging the road and some of the 
windows were broken. <A splinter of 
glass penetrated the boy’s eye which 
injured him. Upholding the  infant’s 
claim for damages Kings Bench Division 
held that a prima facie case of negli- 
ence against the defendant Transport 
Board was established. The Court held 
that it was the duty of the driver to 
keep a look out for such  over-hanging 
branches and when they are of g kind 
liable to do damages he must exercise 
care in avoiding them or in meeting 


them at such a speed that the like- 


lihood of damage is negatived. In 
Baker v. Market Harborough Industrial 
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Co-operative Society Ltd. (1953) 1 WLR 
1472, collision between two other vehi- 
cles proceeding in opposite. directions 
occurred in the centre of a straight road 
„during the hours of a darkness and both 
the drivers were killed. An inference 
was drawn that both the drivers were 
guilty of rash and negligent driving. 
Lord Denning observed : 

“Tf each of the drivers were alive and 
neither chose to give evidence, the 
court would  wynhesitatingly hold that 
both were to blame. They would not 
escape simply because the court had 
nothing by which to draw any distinction 
between them. So, also, if they are both 
dead and cannot give.evidence, the re- 
sult must be the same, In the absence 
of any evidence enabling the court to 
draw a distinction between them, they 
must be held both to blame, and equal- 
ly to blame.” 


9. It is a matter. of common know- 
ledge that passengers sitting near the 
window rest their hand on the window 
sill specially when on a long journey 
in the country-side. The driver of a 
bus carrying passengers on jong jour- 
neys is expected to: have knowledge of 
this fact. The drivers of the two buses 
were bound to take precaution against 
the possibility that while grazing each 
other some person might be placing his 
hand or elbow on the window sill. Since 
the two vehicles came too close to each 
other resulting into accident without 
there being justification for the same it 
has to be presumed that the drivers 
had failed to take reasonable care for 
the safety of passengers and therefore 
they were negligent, In Jamnagar Motor 
Transport Union v. Gokaldas Pitambar’s 
L. Rs. (1966 Acc CJ 42) the . Supreme 
Court in a similar situation where the 
two buses grazed while crossing each 


other held that both the drivers were 
negligent. The view that we are tak- 
ing has been taken by various High 


Courts in a number of cases. Reference 
may be made to State of Punjab v. Smt. 
Guranwanti (AIR 1960. Puni 490), Sushma 
Mitra v. M. P. S. R. T. C, (1974 Ace CJ 
87): (AIR 1974 Madh Pra 68), Delhi 
Transport Undertaking v, Krishnawanti 
(1972 Acc CJ 423): (AIR 1973 Delhi 
196). and General Manager State Road 
Transport Corpn. v. Krishnan (AIR 1981 
Kant 11 : 1981 Acc CJ 273). 

. ‘10. We are then faced with the ques- 
tion as to whether the appellant: was 
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guilty of contributory negligence as his 
right hand elbow was protruding out of 
the bus and for that reason he was not 
entitled to any compensation. On the 
evidence on record it is wel] established 
that the appellant was resting his right 
ebbow on the window sill at the time 
when the accident occurred. Bool. 
Chand, Conductor of the bus has stated 
that a portion of 24” of the appellant’s 
right elbow was protruding outside the 
bus. His statement thus makes it amp- 
ly clear that the appellant had not 
taken his arm out of the window, 
stead while resting his hand on the win- 
dow sill a small portion of his hand -24” 
was protruding out of the bus. This. is 
a norma] for a passenger who sits on 
the seat near the window to rest his 
hand on the window sill. There is no 
law prohibiting resting of hand on the 
window sill or protruding small part of 
the body outside the bus. There is fur- 
ther no evidence on record to show that 
any signboard was placed in the bus 
warning the passengers from placing 
their elbows or hands on the window 
Sill. The conductor also- did not state 
that on seeing the bus coming from the 
Opposite direction he had warned the 
appellant to keep his elbow inside the 
bus. In Sushma Mitra v. M. P. State 
Road Transport Corporation (1974 Acc 
CJ 87) : (AIR 1974 Madh Pra 68) it was 
held that the appellant was not. guilty 
of contributory negligence in keeping 
his elbow on the window sill because it 
is commen practice for the passengers 
who sit near the window to rest their 
arm on the window and there was no 
evidence that the passengers were cau- 
tioned not to do so. The Court held that 
the passenger was not guilty of any con- 
tributory negligence. We would like tof 
emphasize that the evidence on record 
shows that the place where the acci- 
dent occurred was.outside the town and 
the traffic was not heavy and there was 
ample space for the two vehicles to 
pass each other without . coming close. 
If the drivers had taken adequate care 
for the safety of the passengers the ac- 
cident could not have occurred in the 
manner it has‘ happened in the present 
case. There is also no evidence that the 
bus coming from the opposite direction}. 
blew its horn or that the appellant wast 
cautioned by the conductor or the driver 
on seeing the bus coming from the op- 


posite direction to remove his hand 
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from the window sill. The appellant 
was going on a jong journey from Mee- 
rut to Rishikesh and in that process it 
was quite natural for him to rest his 
hand on the window sill. It appears 
that two vehicles were being driven with 
excessive speed as merely by the im- 
pact the appellant’s fore-arm was slit 
and severed instantaneously leaving no 
time for the appellant to withdraw his 
hand. These 
the appellant was not guilty of negli- 
|gence by placing his elbow on the win- 
dow sill. 


11. In A. C. Billings and Sons Ltd. 
v, Riden (1958 AC 240) the House of 
Lords while discussing the question of 
reasonable care which a person is ex~ 
pected to take observed: 

“But in considering what a reasonable 
person would realize or would do in a 
particular situation, we must have re- 
gard to human nature as we know it, 
and, if one thinks that in a particular, 
situation the great majority of people 
would have behaved in one way, it 
would not be right to say that a re- 
sonable man would or should have be- 
haved in a different way. A ‘reasonable 
man’ does not mean a paragon of cir 
cumspection.” 

Applying the principles laid down by 
the House of Lords it follows that if 
most of the passengers behave in the 
manner as the appellant did, it would 
not be right to hold that the appellant 
behaved in a negligent manner. The 
‘appellant was not  outstretching his 
arm outside the window. He had mere- 
ly placed his elbow on the window sill 
for the purpose of resting his hand. 
In that process his right hand elbow was 
protruding outside the body of the vehi- 
cle to the extent of 2s” only. By no 
stretch of imagination it can be said 
|that the appellant was negligent or that 
he contributed to the accident on ac- 
Icaunt of his negligent behaviour. No 
idoubt it would have been proper or 
idesirable for the appellant to keep his 
Jelbew inside’ the vehicle but absence of 
jpropriety or desirability does not lead 
jte negligence. The plea’of contributory 
negligence has to be considered on the 
facts and circumstances of each case. 
The drivers of the two vehicles were 
Junder a duty to drive their vehicles in 
4dsuch a manner as not to come too close 
jas they should be aware that passen- 
|gers generally keep their elbows on the 
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window sills and if the two vehicles 
are brought too close without there be- 
ing any justification for the same, in- 
jury may be caused to the passengers. 
The accident occurred on account of the 
negligence of the two drivers and not 
on account of any negligence on the 
part of the appellant, as he behaved in 
a manner in which most of the passen- 
behave. ‘The pleg of 
contributory negligence therefore must 
fail. 


12. Learned counsel for the respon- 
dent-Corporation placed reliance on 
a decision of the Supreme Court of 
Canadg in Harris y. Toronto Transit 
Commission (1968 Acc CJ 264) in support 
of his contention that the appellant was 
guilty of contributory negligence, In 
that case a boy aged 13 years travelling 
in a bus protruded his arm out from the 
window, The rear portion of the 
bus grazed along side with a pole as a 
result of which the boy’s arm was cru- 
Shed. The boy sued the carrier for 
damages, The tria] court held that the 
injury was contributed in equa] degree 
by the negligence of the boy and the 
court of appeal reversed the finding and 
held that the boy was entirely to blame. 
On appeal the Supreme Court set aside 
the judgment of the court of appeal 
and restored that of the trial court. [n 
coming to the conclusion that the boy 
also contributed to the accident the 
Court referred to a bye-law which re- 
quired the passengers to keep their 
any 
portion of their body outside the vehi- 
cle. Since the claimant in that case 
had violated the bye-law the Supreme 
Court held that the claimant was guilty 
of contributory negligence and as such 
the damages had to be apportioned. The 
finding with regard to the contributory 
negligence of the boy was based on the 
bye-law. There is no such rule or bye- 
law in the instant case, therefore, the 
case is distinguishable and it would not 
be proper to follow the principles laid 
down therein, 


13. Learned counsel then referred 
to a decision of the Punjab & Haryana 
High Court in Punjab Engineering 
Works v. Waryam Singh (1973 Acc CJ 
315) and a decision of Karanataka High 
Court in Shubhakar Sridhar Shastri v. 
Mysore S, R. T. Corporation (1975 Acc 
CJ 50): (ATR 1975 Kant 73). On a 
‘close scrutiny of the two decisions we 
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‘find that the facts in the two cases. were. 
different than those involved in the 
present case-and these authorities are 
not relevarit: for the purpose of decid- 


/ ing the question of . contributory negli- 


gence 
14. The question then arises as to 
what amount of compensation. and. 


damages the appellant is entitled. On 
the date of the accident the appellant 
was aged 26 years. He had passed M.Sc. 
and obtained good second division 
having 59.8% marks. He was Cricket 
Captain of his College. He had good 
chance of acquiring proficiency in Cri- 
cket, on account of the Joss of his right 
fore-arm, he lost al] chances of |taking 
part in sports or games. The | right 
. hand which plays vital part in one’s 
“ life was rendered completely disabled 
On account of the accident. The appel- 


lant has stated that he was admitted to` 


hospital where he remained for consider- 
able period of time where operation was 
performed on his right fore-arm!) The 
Tribunal awarded a sum of Rs. ; 3000/- 
towards medical expenses. We do not 
find any good reason fo take a different 
view. The Tribunal recorded nding 
that the appellant would be entitled fo 
a sum of Rs, 25,000/- as general |dama- 
ges. Having regard to the facts and 
circumstances of the case the amount 
determined by the Tribunal is ‘inade- 
quate. Assessment of damages has to 
be made on recognised principles. In 
Hirji Virji Transport y, Smt. Basiran 
Bibi (1971 Acc CJ 458} a Division! Bench 
of the Gujarat High Court held that in 


cases of disablement by virtue of loss. 


of limb or any permanent defect com- 
pensation goes to a living. person and 
not to the dependent or to, the| estate 


of the deceased, and therefore it is an ` 


experience of the court that in dis- 


ablement cases compensation awards: are 


always higher than in. cases of death. 
In H. West and Sons v. Shephard, (1963) 
2 All ELR 625 House of Lords, faid 
down principles for awarding compensa- 
tion for the bodily injury. Their! Lord- 
ships observed that a bodily injury is 
to be treated as a deprivation ‘| which 
entitles a plaintiff to the damage and 
that the amount of damages varies acm 
cording to the gravity of the injury. 
The deprivation may bring with ` 

three consequences; loss of earning a 
earning capacity expenses of having to 
pay others far what otherwise he: would 


( 
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do for himself and-loss of enjoyment of 
life or a diminution in ful] pleasures of 
living. In considering the deprivation 
the-court should . have regard to the 
gravity and degree of deprivation, that 
is to say, whether one or more limbs. 
suffered loss, the’ duration. of the de- 
privation and the degree of awareness 
of the deprivation. The House of Lords 
emphasised that in personal injury cases 
the courts should not award merely 
token damages but they should grant 
substantial amount, 


15. In the instant case the Tribunal. 
has awarded a total sum of Rs. 25,000/-. 
The appellant suffered physical and 
menta], pain and:he shall throughout 
his life suffer loss of enjoyment of 
life.. There has been diminution in full 
pleasures of living on account of ab- 
sence of right fore-arm. He shal] suffer 
throughout his life with the mental 
torture that he has no right fore-arm 
and aS such he cannot undertake nor- 
ma] avocation of life which he would 
have taken up if his both hands were 
in right form. Absence of right fore- 


arm shall always make a world of dif 


ference in his personal] life.. The ap- 
pellant has however got an employment: 
on a salary of Rs, 455/- per month. He 
is doing the work ‘of right hand by his 
left hand. If the appellant’s right hand 
was In proper form he -would have ob- 
tained employment at a higher rate, 
Considering these facts and circumstan~ 
ces we are of the opinion that a sum 
of Rs. 40,000/- would represent the cor- 
rect amount of compensation as general. 
damages to the appellant. 

16. In view of the above discussion 

we hold that the appellant is entitled 
to a sum of Rs. 3000/- towards medical 
expenses and a Sum of Rs. 40,000/~ for 
the loss of his fore-arm and the mental 
shock and pain and his pecuniary loss 
for future years to come. 
17. In the result, we allow the ap- 
peal, set aside the judgment of the Tri-. 
bunal and allow the Claim Petition and 
award a sum of Rs, 43,000/- (Rs. Forty: 
three thousand) as- compensation and 
damages to the appellant. The appel- 
lant is entitled to interest. at the. rate 
of 6% per annum from the date of filing 
the Claim Petition. He is also entitled 
to his costs ‘throughout. 


Appeal allowed. 
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Thagga Mallah, Appellant v. 
Singh and another, Respondents. 

Second Appeal No, 891 of 1970, D/- 
15-3-1982* 

U. P. Panchayat Raj Act (26 of 1947), 
Ss. 82 and 64 (as amended by U. P. 
Act 2 of 1955) — Nyaya Panchayat has 
jurisdiction to record compromise even 
of a dispute not covered by Sec. 64. 
1955 All LJ 590, Approved; 1972 All WR 
(HC) 31 (1), Overruled. (Para 14) 
Cases Referred: Chronologica] Paras 
1972 All WR (HC) 31 (1): 1972 All Cri 

R 26 8, 16 
1955 All LJ 590 8, 15 

S. K. Varma, for Appellant; Sripat 
Narain Singh, for Respondents. 

S. D. AGARWAL, J.:— The present 
second appeal has come up before this 
Bench because of a reference having 
been made by a learned single Judge of 
. this court. i 

2. The plaintiff appellant, Thagga 
Mallah, had purchased plot No. 1658 
and wsed its northern portion for cul- 
tivation and the southern portion as 
sahan land. The south eastern corner of 
the said plot was given to one Ram 
danam for constructing a house, South 
east to Ram Janam’s house is situate a 
Well in plot No. 1659. 


3. Suit No, 1/8/17 of 1963 was filed 
by the respondents Badri Singh and 
Vijay Bahadur Singh for recovery. of a 
sum of Rs, 484 for compensation caused 
by the destruction of their crops, as the 
nali which, passed through the sahan of 
Thagga Mallah, had been stopped by 
him, This suit had been filed in the 
Nyaya Panchayat, Nawali. The suit was, 
ultimately, compromised between the 
. parties. By virtue of the said compro- 

mise, the respondents were given a 
right to flow water over the. land 
of the plaintiff-appelHant. This com- 
promise was accepted by the . Nyaya 
Panchayat and the suit was. filed. Ths 
order dated 26th Apr. 1965 by which the 
Nyaya Panchayat accepted the compro- 
mise, was challenged in revision under 


*Against judgment and decree. of 
R. S. L., Srivastava, Civil and Sessions 
J., Ghazipur., D/- 31-10-1969. 
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Sec. 89 of the U. P, Panchayat Raj Act. 


This revision was also dismissed by the 
revisional court, Thereafter, the plaintiff- 


appellant has filed the present suit for. - 


a declaration to the effect that.the com- 
promise dated 26th April, 1965 filed in 
the Panchayati Adalat was illegal, in- 
effective and not binding on the plaintiff 
appellant, 


4, The suit was filed on the allega- 
tions that the compromise had been 
obtained by fraud played by the defen- 
dant-respondents on the appellant and. 
that the Nyaya Panchayat, Nawali, had 
no jurisdiction to record the compro- 
mise. Certain other legal] pleas were 
also taken by the appellant, 


5. The respondents contested the suit 
on the ground that their fields had been 
regularly irrigated by the water of. the 
well, situate in plot No, 1658, through 


the nali in suit for the jast 50 years and ~~ 


thereby a right of prescription and cus- 
tomary easement had arisen in their 
favour. The appellant had no right to 
close or block the nali and Since the 
obstruction had been caused to the flow 
of the Nali damage had been done to . 
the crops which resulted in filing of the 
suit by the respondents in the Nyaya 
Panchayat in which the compromise was 
recorded by the Nyaya Panchayat on 
26th April, 1965 and that no fraud of 
any sort had been played upon the 
plaintiff appellant in filing the said com- 
promise. . 


6. The trial 
the evidence on the record. found that 
the plea of fraud set up by the appel- 
lant was not established. It was further 
found’ by the trial court that the Pan-. 
chayat Adalat had the jurisdiction to 
record the compromise. The other 
pleas of the plaintiff-appellant also did 
not find favour with the trial court. The 
suit was, ultimately, dismissed by the 
trial court by judgment dated 10th- Dec. 
1968. Aggrieved by the decision dated 
10th Dec. 1968, the appellant filed an 
appeal, The appellate court confirmed . 
the findings of fact recorded by the 
trial court and also did not agree with 
the contention of the appellant that. the 
Nyaya Panchayat had no jurisdiction to 
record the compromise, The appeal was, 
consequently, dismissed on 31st. Dec. 
1969, Aggrieved by the. decision dated 
31st Dec, 1969, the present second ap» 
peal was filed in this Court, 


court, after examining ` 
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7. The appeal came up for hearing 
before Hon. K. M. Dayal, J. The coun- 


se] for the appellant urged that the - 


Nyaya Panchayat had no jurisdiction to 
record the compromise under Sec. 82 of 
the Act as the matter in dispute related 
to rights in immovable property and, 
as such, the decree passed by the Nyaya 
Panchayat on 26th April, 1965, was void 
and jmeffective and not binding on the 
plaintiff appellant, 

8. The learned single Judge was of 
the opinion that there was a conflict be- 
tween two learned single Judges of this 
Court, in Bikram Singh v. Surya Pal 
Singh 1955 All LJ 590 and Rameshwar 
Prasad Sharma v. Som Prakash 1972 
All WR (HC) 31 (1) and as such, the case 
was referred for decision to q larger 
Bench for the purposes of examining the 
scope. of Sec, 82 of the U, P. Panchayat 
Rai Act. 

9. In order to examine the scope of 
Sec, 82 of The U. P. Panchayat Raj Act 
U. P. Act No, XXVI of 1947 (herein- 
after referred to as the Act), it is neces- 
sary to examine the various provisions 
of the Act as well as the object for 
which this provision had been brought 
about by the Legislature. The Act was 
enacted to establish and develop local 
self-government in the rural areas of 
the United Provinces. The Panchayati 
Adalats were created with a view to 
assist in the administration of civil and 
criminal justice in the rural areas and 
also to effect improvements in the sani- 
tation and other common concerns of 
village, So far as the administration 
of justice was concerned, the Act sought 
to bring about justice in the rural] areas 
in erder to avoid inconvenience of the 
villagers in order that they may not 
have to go for each and every matters 
to the district headquarters for getting 
relief, 


10. Under Sec. 42 of the Act, the 


Stata Government was authorised to 


divide a district into circles, each circle 
comprising aS many areas subject to the 
jurisdiction of Gaon Sabhas as may be 
expedient and a Panchayat Adalat was 
to be established for each such circle, 
Sec. 64 prescribed the extent of the 
jurisdiction of a Panchayati Adalat. Sec- 
tion 65 empowered the: parties to a suit 
by a written agreement to refer any 
suit of the nature mentioned in S. 82 to 
a Panchayati Adalat for decision, irres- 
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-pective of the value of the suit and this 


suit had to be decided by the Panchayati 
Adalat. Sec. 66 specified certain suits 
which the Panchayati Adalat did not 
have jurisdiction to take cognizance of 
Sec, 82 created special jurisdiction in 
certain matters, Sec, 82 was in the fol- 
lowing terms :— 


“89, Special jurisdiction in mat- 
ters comprised etc, — Notwithstand- 
ing anything contained’ in this 


Act or in any other law for the 
time being in force, it shal] be lawful 
for a Panchayati Adalat iù decide any 
civil or revenue dispute arising in its 
loca] area and not pending in any Court 
in accordance with any settlement, com- 
promise or oath agreed upon by the 
parties and likewise decide a case if 
cOmpoundable.” 5 

11. By subsequent amendments in 
the Act, the nomenclature of Panchayati 
Adalat was changed and now named 
Nyaya Panchayat, Certain other amend- 
ments were also brought about which 
are relevant for the purpose of the pre- 
sent suit. By U. P. Panchayat Raj 
(Amendment) Act II of 1955, Sec. 65 of 
the Act was deleted which empowered 
the parties to refer any dispute of the 
nature mentioned under Sec. 82 of the 
Act to a Panchayati Adalat. Ss. 64 and 
66 were also amended, The material 
amendment was that in place of a suit 
mentioned in the original Act, the words 
‘clvj] case’ were substituted in all the 
clauses of the said sections, Sec. 82 was 
also substituted, The substituted S. 82 
which is still in existence, is as under, 

“89. Special jurisdiction in certain 
matter, — Notwithstanding anything 
contained in this Act or in any 
other law for the time being in force, it 
Bhal] be lawful for a Nyaya Panchayat 
to decide any dispute arising in its ‘local 
area and not pending in any court in 
accordance with any settlement, compro- 
mise or oath agreed upon in writing by 
the parties.’’. l 
. 12}. From the above legislative 
changes, it is apparent that, initially the 
power which was given to the parties, 
to refer any dispute of the nature men- 
tioned in Sec. 82 for decision by the 
Panchayati Adalat has now been taken 
away, No such reference can now be 
made by the parties, But Sec. 65 as 
originally enacted, did contemplate that 
under Sec, 82 of the Act other than 
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those which have been referred to in 
Sec, 64 of the Act could be decided by 
the Panchayati Adalat, ` 

13. Section 64 enumerates the types 
of civil cases which a Nyaya Panchayat 
can take ‘cognizance of. The words 
“Notwithstanding anything contained in 
this Act or in any other law for the 
time being in force” used in Sec. 82 of 
the Act are indicative of the fact that 
though under Sec. 64 the Nyaya Pan- 
chayat had oily a limited jurisdiction in 
respect of cases enumerated therein, 
but yet notwithstanding that section and 
any other law for the time pbeing in 
force, it does have a jurisdiction to‘ de- 


cide any dispute in accordance with the. 


settlement, compromise, or oath -agreed 
upon in writing between the parties. 

14. In view'of the abovementioned 
clause used in Sec. 82 of the Act, it is 
not possible to restrict: the scope of Sec- 
tion 82 in respect of only those cases 
which have been enumerated under Séc- 
tion 64 of the Act, In our opinion, the 
Legislative: clearly “contemplated that 
even though the ‘case may not coms 
strictly within the scope of Sec. 64 of 
the Act, but still the Nyaya Panchayat 
would have’ jurisdiction to decide any 
dispute, including a dispute relating to 
an immovable property, provided how- 
ever the dispute is not pending in any 
Court and the decision can only be: by 
-|way of a settlement, compromise or 
agreement 
Nyaya Panchayat -has no: jurisdiction to 
decide on merits the disputes other than 
those referred to in Sec, 64, but it can 


only record settlement, compromise or 


agreement in respect of disputes though 


they may not come under S. 64 of the Act, 
The interpretation which we are placing 


will advance ‘the object for which the 


Act has been ‘enacted the purpose, as ` 


already mentioned above,. being to avoid 
inconvenience to the rural people from 
going to the district headquarters for 
every dispute arising between them. - 


15. In Bikram Singh v. Surya Pal Singh: 


(1955 All LJ 590) (supra), the dispute 
was as to who was the hereditary ten- 


ant of the disputed — plot, This dispute . 


related to immoveable ` property. The 
parties entered into a : compromise and 
“. the said compromise | was recorded by:the 
Panchayati ‘Adalat under See, 82 of 
the Act, In view of certain amendments 
in the Land Revenue Act, the Panchayati 
Adalat was held to have no furisdiction 


Thagga Mallah v. Badri Singh 
to order correction of papers. except - 


` come 


between the parties. The 


ALR 


where correction was sought to be made 


‘on the ground of transfer or succession, 


The argument, consequently, raised was 
that since, ultimately, the acceptance of 
the compromise would, in effect, amount 


‘to an order for correction of papers, the 


Panchayati Adalat had no jurisdiction 
to record the compromise, It was. held 
by Hon’ble Mehrotra J. (as he then 
was) that under Sec, 82.of the Act as 
it- then stood, the Panchayati Adalat had 


the jurisdiction to record. the compro-' 


mise though it related to immovable 
property, We agree with the decision 
given by Hon’ble Mehrotra, J, 


. 16. In Rameshwar Prasad Sharma 


v Som Prakash (1972 All WR 
(HC) 31 (1)) (Supra). decided by Hon. 
Hari, Swarup J. ‘(as he then 


was), a suit had been filed for an injuncy 


‘tion against the respondent Som Prakash 


to restrain him from constructing a house 
on the land in dispute. In suit the Nyaya 
Panchayat recorded a compromise. The 


matter went up in revision. The revi- | 


sional court allowed the revision and. 
held that the Nyaya Panchayat had no 
jurisdiction to entertain’ the suit. In those 
circumstances it was held by this Court 
that since the nature of the suit did not 
within ' Sec. 64, therefore, the 
Nyaya Panchayat had no jurisdiction to 
decide the said dispute and‘ pass a de- 
cree thereon, In that connection an 
argument was raised that the decree was 
supportable in view of Sec. 82 of the 
Act, as it conferred additiona] special 
jurisdiction in matters where a party 
wanted a settlement or ‘compromise of 
the same, Hon. Hari Swarup J. however 
observed that this question only related 
to the procedure and the’ dispute could 
be compromised ' only in a case 
where the dispute should be 
first cognizable by ‘a Nyaya Pancha- 


yat. If such a dispute is not cognizable | 


then it has no jurisdiction.to decide it 
either on merits or in terms of a settle- 
ment or compromise, In this case, Hon, 
Hari Swarup J. was not exactly consider- 
ing the scope of Sec, 82 of the Act, but 
the decision is primarily based on the 


ground that since the suit itself was not . 


cognizable by the Nyaya Panchayat un- 
der Sec. 64 of the Act, a compromise 
could not have been recorded by it. If 
the decision of Hon, Hari Swarup J. is 
taken to mean that under Sec. 82, only 


‘those disputes can be decided by settle- 
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ment, compromise or agreement as are 
mentioned in Sec, 64 of the Act, then 
we do not agree with the same. In our 
Opinion, Sec. 82 is an independent sec~ 
tion giving special] jurisdiction to the 
Nyaya Panchayat even in matter 
which do not come under Sec, 64 of the 
Act to decide the same in accordance 
with the settlement, compromise or 
agreement provided such a dispute is 
. not pending in any Court. It is further 
clarified that even in cases which are 
not covered by Sec. 64 of the Act, the 
provisions of Sec. 82 of the Act can be 
invoked for the purposes of deciding the 
dispute under this section, The view, to 
the contrary, taken by Hon. Hari 
Swarup J. is therefore, in our opinion 
mot the correct position of law. 

17. In the instant case, the suit was 
for a sum of Rs. 484/— for compensation 
for destruction of the crops. This suif 
was clearly cognizable under Clause (c} 
of sub-sec. (1) of Sec. 64 of the Act. 
Since it was cognizable by the Nyaya 
Panchayat, the Nyaya Panchayat had the 
jurisdiction to decide the said dispute 
by means of the compromise. In view of 
the above, the decree passed by the 
Nyaya Panchayat on 26th April, 1965 
cannot be said to be without jurisdiction. 

18. In the result, the appeal fails and 
is accordingly dismissed with costs, 
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B. N. SAPRU AND 
S. D. AGARWALA, JJ. 

Ajadul Bux and others, Petitioners v, 
State of U. P. and others, Opposite 
Parties, . 3 

Civil Misc, Writ Petn. No, 1620 of 
1972, D/- 16-2-1982, 


Land Acquisition Act (1 of 1894), See- | 


tions 4 (1), 5A and 17 (4) — Notification 
u/s. 4 (1) — Validity — Notification 
issued u/s. 4 (1) with direction u/s. 17 
(4) for dispensing with procedure 
u/s, 54 — No material placed by State 
Govt. as to why provisions of Sec, 5A 
were dispensed with — Im circumstan- 
ces, held, order directing dispensation of 
enquiry u/s. 54 was arbitrary and con- 
ditions precedent for exercise of power 
u/s. 17 (4) were not in existence — Con- 
sequently notification u/s, 4 (1) was inm- 
valid, AIR 1977 SC 183 Rel. on, 

(Para 8) 


EZ/FZ/C263/82/HR/RSK 


Ajadul Bux v, State 


Appeal dismissed, 


All. 435 


Cases Referred: Chronological] Paras 
AIR 1977 SC 183 7 

A. P. Srivastava, for Petitioners; 
Standing Counsel, for Opposite Parties, 

S. D. AGARWALA, J:— This is a 
petition under Art. 226 of the Constitu- 
tion. By means of the present petition 


_ proceedings under the Land Acquisi- 


tion Act in respect of plots Nos. 1309, 
1310, 1311, 1312, 1313, 1318 and 1319 
of village Ganj Bundwara, Pergana 
Patialla, Dist, Etah has been challenged. 
The notification u/s. 4 (1) of the Land 
Acquisition Act, hereinafter referred to 
as the Act was issued on 15th Dec. 1969. 
The case of the petitioners is that they 
have got their own residential building, 
family graveyard and mosque in plot 
No, 1310 and over plots Nos, 1312 and 
1313 they have their own residential 
house and some portion of the land 
appurtenant thereto. It has been fur- 
ther allegeq in the petition that the 
petitioners did not receive any notice 
u/s, 4 of the Act nor any other infor- 
mation was given to the petitioners. 
Subsequently a notification was issued 
on 17th Feb, 1972 u/s. 6 rw. S. 17 (1) 
of the Act and the possession of the 
land in dispute was sought to be taken 
over from the petitioners on’ the basis 
of the said notification. Hence the 
necessity of filing the present petition 
in this Court. 


2. The petition was admitted on 14th 
Mar, 1972 and the respondents were 
directed not to dispossess the petitioners 
from the- plots in dispute. This interim 
order was confirmed on 25th July 1972. 
The result, therefore, is that the peti- 
tioners’ possession over the plots in dis- 
pute stil] remains, 


3. The petitioners have challenged 
the validity of the notification u/s. 4 of 
the Act on the ground that there was no 
urgency at all and the State Govern- 
ment could not have dispensed with the 
provisions of Sec. 5-A of the Act result- 
ing in serious prejudice to the peti- 
tioners. 

4. Notification under S. 4 sub-sec. (1) 
of the Act was issued on 15th Dec, 1969. 
This notification was published in the 
U. P. Gazette dt. 27th Dec. 1969, The 
land. was sought to be acquired for a. 
public purpose namely for construction 
of water tanks, godown, Engineers resi- 
dence and installation of tube wel] for 
water. works of Municipal Board, Gang 


_ were 


u/s. 5-A of the Act. The position there- - 
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Dundwara, in the district of Etah, In 
para 2 of the said notification it wag 
stated as under :— 


‘The Governor being of opinion that 
the case is one of urgency and as such 
the provisions of sub-sec, (1) of S. 17 
of the said Act was applicable to the 
land is further pleased under sub-sec- 
tion (4) of the said section to direct that 
the provisions of Sec, 5-A of the said 
Act shall not apply.” 


5. No further action was taken in 
pursuance of the above notification for 
more than two years and on 18th Feb. 
1972 a notification u/s. 6 of the Act was 
issued, This notification was published 
in the U., P, Gazette dt. 4th Mar. 1972 
In para 2 of the said notification the 
Governor directed that since the case 
is one of urgency and S. 17 (1) applied 
therefore, the possession may be taken 
of the arable land though no award had 
been made u/s. 11 of the Act, 

6. The petitioner challenged the noti- 
fication u/s, 4 of the Act on the ground 
that the State Govt. had failed to make 
out any case of urgency and as such 
they were illegally deprived of being 
heard as required by Sec..5-A of the 
Act. In the counter-affidavit of Dhar- 
mendra Singh filed on behalf of the 
State Government no explanation at all 
has been given as to why the case was 
of such an urgency that the petitioners 
deprived of , the opportunity 


fore, which emerges from the facts on 
record is that the notification u/s. 4 of 
the Act had been issued on 15th Dec, 
1969 by virtue of which the provisions 
of Sec, 5-A of the Act were dispensed 
with and thereafter ag notification 
u/s. 6 of the Act was issued on 18th 
Feb, 1972. The very fact that the notifi- 
cation u/s. 6 of the Act was issued after 
more than two years establishes prima 
facie that in fact there was no urgency 
at all. In the absence of any material 
being placed by the State Government 
as to the circumstances in which the 
Governor was satisfied of the urgency 
of the matter which made it necessary 
to direct that the provisions of S. 5-A 
of the Act would not apply, it appears 
that cl. (2) of the notification dt. 15-12- 
1969 was passed without any application 
of mind and without considering the 
circumstances of the case, Sec. 5-A of 
the Act only permitted a period of 
21 days for objecting to the acquisition 


Ajadul Bux v, State -` 


-clusion that the 


ALR. 


of the land. No irreparable injury was 
likely to be caused to the State Govern- 
ment if such an opportunity would have 
been afforded to the persons whose land 
was sought to be acquired, The purpose 
for which the land was sought to be 
acquired which has already been stated 
above does not on the face of it appear 
to be such a purpose that an inquiry as 
contemplated u/s, 5-A should have been 
dented in the case. If facts would have 
been brought to the notice of this Court 
and it would have been established that 
in the circumstances of the case it was 
necessary to direct that the provisions 
of S. 5-A of the said Act should not 
apply, that it may have been possible 
for this court to uphold the notification, 
This interpretation however, depends 
upon the facts and circumstancs of each 
case, 

7. In Narayan v. State of Mahara- 
shira, AIR 1977 SC 183: (1977-1 SCC 
133) Hon’ble. Beg. J opined as follows 
{at p. 186 of ATR): 

“Once the court comes to the con~ 
authority concerned 
was acting within the scope of its 
powers and* had some materia] however 
meagre on which it could reasonably 
base its opinion the courts should not 
and will not interfere, There might, 
however, be cases in which the power 


‘is exercised in such an obviously arbi“ 


trary or perverse fashion without re- 
gard to the actual and undeniable facts 
Or in Other words, so unreasonably as to 
leave no doubt whatsoever in the mind 
of court that there has been an excess 
of power, There may also be cases 
where the mind of the authority con- 
cerned has not been applied at al] due 
to misunderstanding of the law or some 
other reason, to what was legally im- 
perative for it to consider.’ 


8. The. Hon’ble Supreme Court in 
the above case while considering the 
scope of Sec. 4, Sec. 5-A and Sec. 17 
of the Act held that it was open to the 
court to examine as to whether the con~ 
dition precedent to the exercise of power 
u/s. 17 (4) of the Act had been fulfilled 


„or not. It further held that the officer 


or authority concerned has to apply its 
mind on the question whether there is 
an urgency of such a nature that even 
the summary proceedings u/s, 5-A of the 
Act should be eliminated. It is not just 
the existence of an urgency but the 
need to 


dispense with an inquiry - 


i 
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u/s, 5-A of the Act has to be consider- 
ed. In view of the principle stated above, 
as J have already held that no material 
has been placed by the the State Gov- 
ernment as to why the provisions of 
Sec, 5-A of the Act were dispensed with, 
it appears that the order directing dis= 
pensation of the inquiry u/s. 5-A of the 
Act is purely an arbitrary order and 
without any material on record and as 
such the conditions precedent for the 
exercise of power u/s. 17 (4) of the Act 
-was not in existence in the instant case, 
The notification therefore, u/s. 4 r./w. 
Sec, 17 (4) of the Act dispensing with 
the provisions of Sec, 5-A of the Act 
is consequently invalid, Since the noti- 
fication u/s, 4 of the Act is invalid, the 
subsequent proceedings consequent to 
the issue of the said notification, are 
also bad in law. 


9. In the result the petition is al- 
lowed. The notifications dated 15th Dec 
1969 and 17th Feb. 1972 are hereby 
quashed, In the circumstances of the 
ease the parties are directed to bear 
their own costs, 


Petition allowed, 
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Ram Chandra Singh (deceased by 
L. Rs.), Appellant v, Basdeo Singh and 
another, Respondents, 

Second Appeal No, 124t of 1974, Dj- 
23-3-1982.* 


Contract Act (9 of 1872), Sec, 25 Expl. 
2 and Sec. 16 — Person ousted from 
his agricultural land by widowed daugh- 
ter-in-law and her brothers — Person 
living with nephews — Sale of hig en- 
tire agricultural land by person in fav- 
our of nephews —- Jnadequacy of con- 
sideration — Effect — Undue influence 
if can be inferred, 

Under Sec. 25 Expl 2 a sale deed is 
not rendered void due to inadequacy of 
consideration. It may be helpful in as- 
certaining whether agreement was en- 
tered freely or not, But where free con- 
sent and valid execution is established, 


*Against judgment and decree of. 


H. D. Mathur, 2nd Addl, Civil J, 
Aligarh, D/- 10-5-1974, 


EZ/FZ/B031/82/GNB/SNV 


Ram Chandra Singh v. 


Basdeo Singh All, 437 


inadequacy of consideration becomes 
irrelevant. Where the vendor who, after 
the death of his only son on being oust- 
ed from his agricultura] land by his 
widowed daughter-in-law and her 
brothers, was residing with his nephews 
executed a sale deed in respect of his 
entire agricultural land in favour of his 
nephews, the inadequacy of considera- 
tion would not render the transaction 
vitiated by undue influence unless it 
is shown that the nephews were in- 
strumenta] in getting the sale executed 
in their favour by abusing their advan- 
fageous position, AIR 1982 All 376 Dist. 


(Para 3) 
Cases Referred: Chronological Paras 
AIR 1982 All 376 2 


V. K. Gupta, for Appellant; H. N. Tri- 
pathi and B. L. Srivastava, for Respon- 
dents, 


JUDGMENT :— Misfortune on appel- 
lant, since deceased, did not come alone 
when his young and only son died in 
1960 leaving a widow and a daughter, 
In order to assuage the feeling of his 
daughter-in-law and convenience in 
cultivation he permitted Rajpal Singh 
and Kayam Singh the two brothers of 
daughter-in-law to live with him but 
they’ appeared to have lost their pati- 
ence soon and started ill-treating the 
appellant and even beating him which 
forced him to abandon his own house 
and live with Basudeo Singh his nephew 
and Kunwar Pal his grandnephew son 
of another brother, But his misfortune 
did not leave him, While he was resid- 
ing with his nephews he executed a sale 
deed on 11th Sept. 1967 of his entire 
agricultural land, Probably’ he -was in 
haste here also as soon after he came 
back he filed the present suit on 28th 
May 1970 for cancellation of the sale 
deed alleging that at time of execution 
of sale deed he lacked power of rational 
fudgment and the sale deed executed 
by him was a fictitious document. The 
tria] court found that the young and the 
only son of the applicant having died 
and he having been ill-treated became 
depressed, lost menta] balance and shift- 
ed to live with his nephews who taking 
advantage of his mental condition got 
the sale deed executed in their favour. 
According to trial court there could 
have been no reason to sell the entire 


‘land and deprive himself of means of 
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his livelihood. He further found that 
the consideration was grossly inadequate 
and the circumstances in which the 
sale deed was executed were suspicious. 
The finding was reversed in appeal as 
the son of appellant died two years 
prior to the execution of the sale deed 
and in the statement recorded on 7-5-69 
in mutation proceedings the appellant 
had stated ‘that he had executed the 
sale deed of his own free wil] and voli- 
tion. The appellate court did not find 
any merit in the plea that the appellant 
lacked power to form rational judgment. 


2. Sri K. M. L. Hajela the learned 
counse] for appellant argued the appeal 
with commendable thoroughness and 
persuasion nearly each time the appeal 
was listed, after failure of compromise 
talks, but the findings 
had capacitp to form rational judgment 
being based on statement in mutation 
proceedings recorded nearly two years 
after death of son remained impregn- 
able. The statement is so clear and speci- 
fic that it hardly leaves any option, 
Being made conscious of it the learned 
counsel argued that it having been made 
in spell of dominating influence ex- 
ercised by respondent was squarely 
covered in broad spectrum of undue 
influence particularly when the appel- 
late court did not set aside the finding 
of trial court that sale deed was ex- 
ecuted without any consideration. Learn- 
ed counsel maintained that due to death 
of his son and behaviour of Rajpal and 
Kayam Singh the appellant was not in 
a position to exercise his independent 
wil] therefore the burden to prove that 
the deed was written independently 
without exercise of any undue influence 
was on respondent as they were in an 


. advantageous position and it is they 


who could establish that they did not 
abuse the confidence reposed in them. 
Reliance in this connection was placed 
on an unreported decision of this court 
in Daya Shanker v. Smt. SBachhi, First 
Appeal No. 307 of 1968 decided on 4-1- 
1980: (since reported in AIR 1982 All 


. 376) wherein the Division Bench after 
` reviewing numerous authorities held, we 


ow 


{ 


: are unable to comprehend as to why 
: The broad principle which has been ac- 
. cepted 
- Numerous decisions to which we have 
: adverted should not also embrace with- 
' | in its sweep the cases of males who by 


and widely applied in the 


reason of their physica] or mental] in- 


Ram Chandra Singh v.' Basdeo Singh 
capacity or infirmity or being placed in 


that appellant - 
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circumstances whereby they are greatly 
amenable to overpowering influence of 
another person gre induced to enter into 
conveyance and transactions relating to 
their property, 


3. Unfortunately for appellant the 
principle laid down in this decision 
does not come to, his rescue. From evi- 
dence on record it is clear that appel- 
lant was aged only 56 years when he 
decided to part with his entire property 
in favour of his nephews, There is not 
the slightest whisper that his health was 
Shattered or he was infirm, Lack of 
rational judgment or mental incapacity 
has not been found to be proved, And 
for very good reasons. Grief due to 
death of only son and that also at the 
age of 56 must have been severe but its 
continuance for so long did not appear 
to be natural. Inference drawn by lower 
appellate court in this respect cannot be 
said to be perverse, As regards suscepti- 
bility to overpowering influence of 
nephews it may be that execution of sale 
deed might have been intended to dis- 
suade Rajpal and Kayam from keeping 
them away from land in dispute byt 
that by itself would not render the sale 
deed invalid so long it was executed 
deliberately, consciously and with open, 
eyes. Under Expl, 2 to Sec. 25 of Con- 
tract Act gq sale deed is not rendered 
void due to inadequacy of consideration. 
it may be helpful in ascertaining whe- 
ther agreement was entered freely or 
not but where free consent and valid 
execution is established inadequacy of 
consideration becomes irrelevant. Ap- 
prehension of saving the land from Raj- 
pal and Kayam or preserving it for 
family’s sake may have been motivative 
factors in creating a cover by execution 
of the sale deed but that did not render 
the transaction as vitiated by undue 
influence so long the respondents were 
not found to have been instrumental in 
getting it executed in their favour by 
abusing their advantageous position, 


4. In the result this appeal fails and 
is dismissed but parties shal] bear their 
costs throughout, 


Appeal dismissed, 
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SATISH CHANDRA AND 
T. S. MISRA, JJ. 


Dr. Y. P. Singh and others, etc., Petir- 


tioners v. State of „U, P.. and others; 
Respondents. -` ' 

Civil Misc, Writ Petns, Nos. 9250. 9251, 
2282, 2454 and 3825 of 1978, D/- 1-4- 
1982. 


Constitution of India, Arts, 309 Pro- 


viso, 19 (1) (g), (6) and 47 — U, P. 
Government Doctorg (Allopathic) Restri- 
ction on Private Practice Rules (1978), 


Pre. —. Rules imposing restrictions on. 


private practice by doctors in Govern- 
ment Service are reasonable and in 


public interest: — They are not violative 


of rights of such doctors under Arti- 
cle 19 (1) (g). 

The imposition of total restriction on 
private practice by medical practitioners 
engaged in Government service is rea- 
sonable and is in the interest of general 


public, It ig neither arbitrary, nor Wm, 


fair, nor excessive in nature, and, as 


Such are not violative of Art. 19 (1) (8) 


The consistent view of all the Commit- 
tees appointed to opine on the subject of 
private practice by Government doctors 
over the years and of the Indian Medical 
Counci] has been that Government do- 
ctors should not be allowed to do private 
practice for remuneration. The impugn- 
ed rule mainly aims in achieving the 
object so emphatically asserted from 
time to time by these bodies. The policy 
evolved in the rule is manifestly in pub- 
lic interest and is in conformity with the 
directive principles contained in Art. 47 
of the Constitution, (Paras 26, 31) 

In this regard, it is not correct to say 
that the_‘field of public health is being 
served “by the said doctors and if they 
are restrained from doing private prac- 
tice public will be deprived of their ser- 
vices and that would not therefore, be 
in public interest, The Government 
doctors do not give medical advice after 
office hours without charging fees, Their: 
fees cannot be paid by hungry, indigent 


persons. They are approached by those 


who can afford to pay them. So, the 
majority of these deprived persons are 
not going to get any benefit from them. 
They have to depend on the hospital 
and dispensaries set up by the . Govern- 


ment for public benefit, The right of. 





EZ/FZ/C345/82/SNV- 


Y. P. Singhy, State 


tion of the Medica] Council, 
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the doctors in question to practise the 
profession of medicine cannot be said 
to have been violated by the impugned 
rules, The rules do not prevent a 
graduate in medicine and surgery from 
practising his profession. It in effect only 
provides that if such a graduate has be- 
come a Government doctor and draws 
salary from public exchequer he shall 
not be entitled to do private practice 
for pecuniary consideration in cash or 
kind while remaining in Government 
service, The restriction imposed by the 
impugned rules merely prescribes con- 
ditions which must be observed if the 
appointees want to remain in Govern- 
ment service, For the maintenance of 
discipline and for social good the rule 
may prohibit him from private practice 
for pecuniary consideration in cash or 
kind, It may be that the staff in the 
Government hospitals and dispensaries 
may not be sufficient to attend to all 
the patients who visit the same in large 


' number but that would not mean that 


those poor patients who remain wnat- 
tended > should be driven to private 
clinics of these Government doctors to 
be attended to only on payment of 
fabulous fees. A rule prohibiting ex- 
ploitation of the misery of the people 
by the privileged doctors is in the pre- 


ponderant. interest of the society. 


(Para 27). 


Further, the reports of the aforesaid 
Committees point out that private prac- 
tice has þeen responsible for neglect of 
essential] parts of the duties of these 
Government doctors and teachers. The 
Medical Council of India also had to re- 
commend to the State Governments that 
all posts of teachers of Medica] Colleges 
should be declared full time and non- 
practising in order to ensure high 
standard of medica] education and re- 
search, There: was no reason for the 
Government to ignore the recommenda- 


(Paras 27, 28) 


Moreover, the medical ‘education 
means to lay stress on the provision of 
a solid foundation in the pathophysio- 


- logy of disease and the practical aspects 


of the patient management, The Medi- 
cal Colleges provide teaching of both 
core curriculum and elective courses. 
Indisputably the most meaningful 
educational experience would come 
from training in a Medical College 


i 
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where provisions of quality care, com- 
munity service and research are its 
major goals, These Medica] Colleges and 
the hospitals attached thereto are ex- 
pected to render medical and surgical 
aid and service to the needy and dis- 
tressed sick of the community without 
regard to race or creed or wealth, The 
staff including teachers in these Colle- 
ges and Hospitals get opportunity to 
manage patients varying greatly in 
age, type and economic background and 
presenting a wider variety of clinical 
problems, Illness and recovery are fre- 
quently manifestations 
interplay among biological, social and 
psychological forces. Multi-disciplinary 
research in these colleges is, therefore, 
an imperative necessity so as to provide 
effective and wholesome medicare and 
medicaid. Private practice by Govern- 
ment doctors would be the greatest 
hindrance in achieving the goal. The 
impugned rule is obviously a prescrip- 
tion, to cure the malady. The restriction 
on private practice by Government 

doctors would benefit the student com- 


munity and the poor neglected patient. 


and help in. improving the academic 
standard in Medical Colleges. It is quite 


plainly in the interest of the general 
public, (Para 29) 
Cases Referred: Chronologica] Paras 


AIR 1982 SC 33: (1982) 1 SCC 39 14 
AIR 1981 SC 873: (1981) 2 SCC 600 13 


AIR 1962 SC 1166 21 
ATR 1960 SC 430 13 
AIR 1959 SC 626 13 
AIR 1956 SC 520: 1956 All LJ 517 18 
AIR 1954 SC 307 l 13 
AIR 1952 SC 196: 1952 Cri LJ 
966 12, 13 
(1881) 39 American Reports 34 | 49 
S. P. Gupta and V. C. Mishra,. for 


Petitioners, Standing Counsel, for Re- 


spondents, 

T. S. MISRA, J.:— By an order dated 
28th Feb. 1978 the Government doctors 
were prohibited from private practice, 


The validity of that order was challeng- - 


ed by petitioners in these petitions. The 
two learned Judges, who heard these 
petitions, differed in their views, hence 
on 4th October, 1978 they referred the 
writ petitions for hearing to a third 

Judge. The matter was then listed be- 
- fore Hon’ble Mr, Justice C, S. P, Singh 
but before he could render his opinion, 
the Governor of Uttar Pradesh framed 
the Uttar Pradesh Government Doctors 


Y. P. Singh v, State 


of a complex ' 
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(Allopathic) Restriction on Private Prac- 
tice Rules, 1978 under Art. 309 of the 
Constitution, The petitioners then sought 
amendment of the writ. petitions with a 
view to challenge the validity of the 
said rules, Hon'ble Œ. S. P. Singh J. 
referred the case back to the Bench for 
considering the amendment applications 
and the validity of the rules, The Bench 
allowed the amendment applications and 
permitted the petitioners to challenge 


the vires of the rules, The matter was ' 


then heard by the Division Bench con- 
sisting of Hon’ble K. N. Singh, and 
Hon’ble R. C. Srivastava, JJ. 

2. It seems that the 
U. P, Government Doctors (Allopathic) 
Restriction on Private Practice Rules, 
1978 (for short, the Rules) was question- 
ed before the Bench, inter alia, on the 
following grounds, 

(1) The Governor was not competent 
to frame Rule 3 placing restriction as it 
does not lay down any condition of ser- 
vice, l 

(2) Rule 3 is void as it is repugnant to 
Sec, 20-A and Sec. 33 (m) of the Indian 
Medica] Council Act, 1956. 

(3) Rule 5 which confers powers on the 
State Government to relax the rules in 
cases of undue hardship in any particu- 
lar case or cases is violative of Art, 14 
of the Constitution as it does not lay 
down any guiding principles, instead it 
confers arbitrary powers on the State 
Government, On point No, 1 the Bench 
held that the Governor is competent to 
frame rules imposing restrictions on a 
Government servant from carrying on 
any trade, buSiness or practise any pro- 
fession but such restrictions must with- 
stand the test of Par, Di of the Con- 
stitution. Rule 3 regulates the conditions 
of service of those medical practitioners 
who are in Government service and, 
according to the Bench, the purpose be- 
hind the rule is to achieve efficiency 
and discipline in public service hence 


- the contention of the petitioners that 


R. 3 did not regulate any condition of 
service was held to be misconceived. 
The plea of repugnancy as raised in the 
second point aforesaid did not find fav- 
our with the Division Bench and was 
rejected. It was held that the power of 
the Governor to frame rules under Arti- 
cle 309 of the Constitution is coexten- 
sive with the power of the State Legis- 
lature to make laws. Under entry 41 
of List If the State Legislautre is com- 


validity of the. 
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petent to make laws with respect to 
State Public Service “State Public Service 
Commission.” The medical practitioners 
who -are engaged in the service of the 
State Government fall within the ex- 


pression “State Public Service”, and, as 


such, the State Legislature is competent 
to make laws regulating conditions of 
service of medical practitioners engaged 


in Government service. Since the State. 


Legislature has not enacted any law, 
the Governor under the proviso to Arti- 
cle 309 is competent to make rules re- 
gulating conditions of service of medical 
practitioners engaged in the Govern- 
ment service, Since the impugned rules 
are referable to Entry 41 of List H of 
the Seventh Sch, no question of repugn- 
ancy would arse, Further the Division 
Bench observed as under :— 

“The nature and the true character 

of the rules is to regulate the conditions 
of service of medica] practitioners engag- 
edin Government service. Its object is to 
achieve discipline and efficiency in Gov- 
ernment service, These rules are refer- 
able to entry 41 of list II, a matter 
assigned exclusively, to the State Legis- 
lature, therefore, even if the rules in- 
cidentally entrench on matters covered 
by the Centra] Act, the rules are not 
rendered void. It is quite an erroneous 
approach to question validity of the 
Tules merely on the incidental en- 
trenching on matters which fall within 
the Centra] Act, If a medical practitioner 
wants to carry on private practice, he 
is free to do so but the moment he joins 
Government service he is amenable to 
restrictions which may be necessary in 
public interest, The rules do not seek 
to regulate medica] profession, instead 
the rules lay down restrictions on the 
rights of Government servants to carry 
on private practice.” 
It seems that some statement was made 
on behalf of the Government with res- 
pect to point No. 3 and then the learn- 
ed counsel for the petitioners did not 
press that question any further. 

3. The Division Bench thus held that 
"the Governor has validly framed these 
rules under the proviso to Art. 309 of 
the Constitution regulating conditions 
of service of medica] practitioners em- 
ployed in Government service.” - 

4. It appears that the question of 
reasonableness of the restrictions placed 
by the rules was also urged on behalf 
of the petitioners) The two learned 
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Judges, differed on the point and said 
that their respective opinions, which had 
already been expressed with regard to 
the reasonableness of the restrictions 
laid down by the Government Order 
dated 28th Feb. 1978, would be equally 
applicable to restriction imposed by the 
impugned rules, There was thus dif- 
ference of opinion on that question and 
the matter was ordered to be laid before 
a third judge for deciding the said ques- 
tion with regard to the reasonableness 
of the restrictions imposed by the im- 
pugned rules, That is how this matter 
has been placed before me. 

5. There are two types of petitioners 
before me though all of them are medi- 
cal doctors and are in the employment 
of the Government. The first category 
consists of those doctors who have been 
employed by the Government in Gov- 
ernment Medical] Colleges as teachers 
and the other category consists of those 
persons who have been employed by the 
Government in Provincia] Medical Ser- 
vice or Provincial Health Service or Pro- 
vincia] Medica] and Health Services and 
are posted as Government doctors in 
various districts in that capacity. Those 
petitioners who are employed: in Gov- 
ernment Medica] Colleges as teachers 
are assigned with the duty of teaching 
students and guiding research work and 
also to gttend to patients who visit the 
hospitals attached to the Medical Col- 
leges, Some of the petitioners are 
Specialists in their own branch and are 
highly qualified, Those petitioners who 
are appointed as Medical Officers, have to 
attend to patients in Government hospi- 
tals and dispensaries, The Government 
Doctors (Allopathic) Restriction on 
Private Practice Rules, 1978, however, 
apply to all these petitioners, 

6. Shri A. K. Sen the learned coun- 
sel for the petitioners, submitted that . 
the said rules prohibiting private practice . 
by Government doctors is against the 
interest of general public because :— 

(i) Prohibition of private practice by 
Government doctors would increase the 
pressure on hospitals and without any 
added ‘hours of duty, a large number of 


members of the public who turm to 
the. hospital for medical aid will be 
left unattended, 

(ii) Members of the general public 


will be deprived of the facility of treat- 
ment and consultation of specialists in ` 
various branches of medicine, 
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(iii) A citizen will be deprived of his 
right to get himself treated by a medical 
practitioner of his choice and the mem- 
bers of the general public wil] be put 
to great hardship and inconvenience, 

(iv) The petitioners had been carry- 
ing on their private practice in their 
spare time without any interference in 
their officia] duties, 

(v) The private practice carried on 
by the petitioners had always been an 
incentive for research and advancement 
of the medical science and in case this 
right is curtailed the incentive may be 
affected which may ultimately affect 
research and advancement of the medi-~ 
“eal science. 

(vi) The restrictions on the right of 
the petitioners to carry on private prac- 
tice under the pretext that some of 
them are misusing the right and are 
carrying out malpractices is not a re- 
medy of the evil sought to be remedied. 
Merely because some of the teachers 
are misusing the right of private prac- 


tice cannot be a ground for taking away - 


the right of private practice of the en- 
tire teacher community. 

(vii) The petitioners are’ put to a 
great financial loss and the non prac- 
tising allowance offered is inadequate. 

(viii) It is not a private bargain be- 
tween the State employees and the 
State but it is a matter in which the 
vast field of public health is to be serv- 
ed by instrumentalities who also happen 
to be teachers and consultants in Govern- 
. ment Medical Colleges. The withdrawal 
of these instrumentalities in public 
field will per se deprive the field of pub- 
lic health of an important service and 
it cannot be compensated by giving ad- 
ditiona] remuneration to those who ren- 
- der such service. 

7. The learned Advocate General 
submitted that the said rules are not 
~ violative of Art. 19 (1) (g) of the Con- 
stitution. The petitioners are Govern- 
“ment seryants and the restriction im- 
posed on their private practice is rea- 
sonable and in public interest, 

8. The short question, which falls for 
determination is ..— 

“Whether the impugned rules impose 
reasonable restrictions on the funda- 
mental] right of the petitioners to carry 
on their profession of private practice 
by giving medical aid and consultation 
to patients for pecuniary consideration 
in cash or kind? 
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9 The said rules have been framed 
in exercise of the powers conferred by 
the proviso to Art. 309 of the Constitu- 
tion restricting private practice of tea- 
chers of State Medical Colleges and 
Government doctors (Allopathic) in 
Uttar Pradesh R. 2 (c) of the Rules de- 
fines ‘Government. doctors’ as meaning 
the doctors working on various posts in 


the Pradeshik Medical Services, Prades- 


hik Health service, Pradeshik Medical 
and Health Services, the posts of Tea~ 
chers (including Demonstrators, Regis- 
trars and Tutors) and other doctors in 
the State Medical Colleges and attached 
hospitals and doctors working in ex- 
cadre posts created by the Government 
from time to time. R. 3 of the said 
Rules provides that notwithstanding 
anything to the contrary contained in 
any rules or orders, contract or any 
other instrument and subject to the pro- 
visions of R. 4, a Government doctor 
shall not be entitled to private practice. 
R. 4 provides that in lieu of private 
practice g Government doctor shall - be 
paid such amount by way of non prac- 
tising pay or allowance or both .as the 
Government may specify from time to 
time, provided that non-practising pay 
or allowance, referred to in this sub-- 
rule shal] not be payable to ‘a Govern- 
ment doctor who does not possess 
M. B. B. S. degree or B. D. S. or LSMF, 
(LMP) Diploma, or who is not entitled 
to be registered by the Indian Medical 
Council, or who is debarred ‘by’ the 
Indian Medical Counci] from doing pri- 
vate practice or on a post which on the 
date of commencement of these rules was 
non practising and was not eligible to 
non-practising pay or allowance, or for 
which M. B. B. S. degree or B. D. S. or 
LSMF (LMP) diploma qualifications 
were not essential, Under R. 5 if the 
State Govt, is satisfied that the opera- 
tion of the rule restricting private prac- 
tice causes undue hardship in any parti- 
cular case or cases, it may, notwith- 
standing anything contained in the rule 
by general or special order dispense 
with or relax the requirement of that 
Tule to such extent and subject to such 
conditions as it may consider necessary 
for dealing with the case in a just and 
equitable manner or in public interest, 
10. The power conferred by Art. 309 
is subject to the opening words of the 
article which govern not only the 
power of the Legislature but also the 
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rule making power conferred by the 
proviso, Hence if any rule contravenes 
any of the provisions of the Constitution, 
namely Arts. 14, 15, 16, 19, 229, 234, 310 
(1),-311 (1) or 311 (2), the rule shall be 
void, A citizen is entitled ‘to each: and 
every one of the freedoms guaranteed 
by cl. (1) of Art. 19 of the Constitution. 
A Government servant being a citizen 
remains entitled to the freedoms 
guaranteed by Art. 19. Of course, the 
freedoms guaranteed by cl. (1) of Arti- 


‘cle 19 are subject to certain restrictions 


which may be imposed in the enjoyment 
thereof. It cannot be claimed by a citi- 
zen that his right to exercise any of the 
freedoms guaranteed by Art. 19 should 
be unfettered by restrictions which the 
State would otherwise be entitled to 
impose. Those restrictions are referred 
to in cls. (2) to (6) of the said Article, 
However, in order to justify the restric~ 
tions under els, (2) to (6) the law which 
imposes the restrictions must be other- 
wise valid. 


11. Clause (1) (g) of Art. 19 guaran- 
tees to all citizens of this country the 
tight to practise any profession, or to 
carry on any occupation, trade or busi- 
ness. Cl. (6) of Art, 19 (1) however, pro- 


- vides that nothing in sub-cl. (g) of the 


said clause shal] affect the operation of 
any existing law in so far as it imposes 


' or prevents the State from making any 


law imposing in the interests of the 
genera] public reasonable restrictions on 


. the exercise of the right conferred by 


the: said sub-clause, and, in particular, 
nothing in the said sub-clause shall 
affect the operation of any existing law 
in so far as it relates to, or prevents 
the State from making any law relating 
to the professional or technica} qualifica- 
tions necessary for practising any pro- 
fession. or carrying on any occupation, 
trade or ‘business, So, the fundamental 
rights guaranteed ynder Art. 19 (1) are 
subject to the power of the State to im- 
pose restrictions on the exercise thereof. 
The restriction may be imposed to re- 
gulate private rights in the public in~ 
terest. The fundamental rights under 
Art. 19 (1) (g) are not absolute or um- 
controlled. Their enjoyment is subject 
to such reasonable restrictions as may 
be deemed essential] in the interest of 
the general public. Art. 19 thus strikes 
a balance between individual liberty and 
social control, The words, “nothing in 
sub-cl, (g) of the said clause shal] affect” 
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at the beginning of cL (6) of Art. 19 
imply that the rights declared in sub-cl. 
(g) of el. (1) shall be subject to the ex- 
ceptions mentioned in cl, (6).. The words 
“reasonable restrictions” import the idea 
that the restrictions imposed should be 
in the interest of . general public and 
should be reasonable, It has therefore, to 
he shown that the restriction imposed 
has the reasonable relation to the autho- 
riseq purpose and is not. an arbitrary 
abridgement of the freedoms guarante- 
ed by the Article. The court has to exa- 
mine the substance of the legislation to 
ascertain as to whether the restriction 
imposed on the fundamental right is 
reasonable and in doing so all the at- 
tending circumstances must be taken 
into consideration. Further, it has to be 
seen whether the restrictions are in the 
public interest, 


12. The question gs to the circum- 
stances under which restrictions im- 
posed by the State can be said to con- 
tain the quality of reasonableness crop- 
ped up in a number of cases before the 
Supreme ‘Court. The leading case on the 
point is State of Madras v. V. G. Row 
(AIR 1952 SC 196) wach lays down 
(at p. 200) :— 


“The test of PORE E wherever 
prescribed, should be applied to each 
individual statute impugned and no 
abstract standard or general pattern of 
reasonableness can be laid down as ap- 
plicable to all cases. The nature’ of 
the right alleged to have been infringed, 
the underlying purpose of the restric- 
tions imposed, the extent and urgency 
of the evil sought to be remedied there- 
by, the disproportion of the imposition, 
the prevailing conditions at the time, 
should all enter into the ee ver~ 
dict.” 


13. Recently in the case of Laxmi 
Khandsari y. State of U. P. (1981) 2 SCC 
600 : (ATR 1981 SC 873) the same 
question fell for consideration. Refer- 
ring to its earlier decisions which had a 
close bearing on the point at issue the 
Supreme Court laid down (at pp. 880, 
881) : 

“It is abundantly clear that funda- 
menta] rights enshrined in Part III of 
the Constitution are neither absolute nor 
unlimited but are subject to reasonable 
restrictions which may be imposed by 
the State in public interest ynder cls. (2) 
to (6) of Art. 19. As to what are rea- 
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sonable restrictions would’ naturally 
depend on the nature and circumstan- 
stances of the case, the character of the 
statute, the object which it seeks to 
serve, the existing circumstances, the 


extent of the evil sought to be remedied ` 


as also the nature of restraint or re- 
striction placed on the rights of the 
_ citizen, It is difficult to lay down any 
hard and fast rule of universal applica- 
tion but this Court has consistently held 
that in imposing such restrictions the 
State must adopt an objective standard 
amounting to a social control by re- 
stricting the right of the citizen where 
the necessities of the situation demand. 
Tt is manifest that in adopting the social 
control ‘one of the primary considera- 
tions which should weigh with the court 
ig that as the directive principles con- 
tained in the Constitution aim at the 
establishment of an egalitarian society 
so as to bring about a welfare State 
within the framework of the Constitu- 
tion, these principles also should be 
kept in ming in judging the question 
as to whether or not the restrictions 
are reasonable. If the restrictions impos- 
ed appear to be consistent with the direc- 
tive principles of State policy, they 
would have to be upheld as the same 
would be in public interest and mani- 
festly reasonable, 


“Further, restrictions may be partial, 
complete, permanent or temporary but 
they must bear a close nexus with the 
object in the interest of which they are 
imposed, Sometimes even a complete 
prohibition of the fundamenta] right to 
trade may be upheld if the commodity 
in which the trade is carried on is essen- 
tial to the life of the community and 
the said restriction has been imposed for 
a limited period in order to achieve the 
desired goal 


“Another important consideration is 
that the restrictions must be in public 
interest and are imposed by striking a 
just balance between the deprivation of 
right and the danger or evil sought to 
be avoided, Thus freezing of stocks of 
foodgrains in order to secure equitable 
distribution and availability on fair 
prices have been held to be a reasonable 
restriction in the cases of Narendra 
Kumar v. Union of India (AIR 1960 SC 
430), Diwan Sugar and General Mills (P) 
Limited v. Union of India (AIR 1959 SC 
626) and the State of Rajasthan v. Nath 
Mal and Mitha Mal (AIR 1954 Sc 307). 
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These are some of the general princi 
ples on the basis of which the quality 
of reasonableness of a particular restric- 
tion can be judged and have been lucidly 
adumbrated in State of Madras v. V. G. 
Row (AIR 1952 SC 196). Another im- 
portant test that has been laid down by 
this Court is that restrictions should not 
be excessive or- arbitrary and the court 
must examine the direct and immediate 
impact of the restrictions on the rights 
of the citizens and determine if the 
restrictions are in larger public interest 
while deciding the question that they 
contain the quality of reasonableness, 

“In such cases a doctrinaire approach 
should not be made but care should be 
taken to see that the real purpose which 
is sought’ to be achieved by restricting 
the rights of the citizens is subserved. 
This can be done only by examining the 
nature of the social control, the interest 
of the General public which is sub- 
served by the restrictions, the existing 
circumstances which necessitated the im- 
position of the restrictions, the degree 
and urgency of the evil sought to be 
mitigated by the restrictions and the 
period during which the restrictions are 
to remain in force, At the same time 
the possibility of an alternative scheme 
which might have been but has not been 
enforced would not expose the restric- 
tions to challenge on the ground that 
they are not reasonable.” 


14. Again in its latest decision in 
Bishambhar Dayal Chandra Mohan v. 
Pradesh (1982) 1 SCC 
39 : (AIR 1982 SC 33) it was noticed 
that the liberty of an individual to do 
as he pleases is not absolute and it must 
yleld to the common good, Absolute 
or unrestricted individua] rights do not 
and cannot exist in any modern State. 
There is no protection of the rights 
themselves unless there is a measure 
of control and regulation of the rights 
of each individual in the interest of all 


The limitation is inherent in the exercise . 


of those rights. The Supreme Court ob- 
served (at p. 46 of AIR): 

“Under Art. 19 (1) (g) of the Con- 
stitution a citizen has the right to carry 
on any occupation, trade or business and 
the only restriction on this unfettered 
right is the authority of the State to 
make a law imposing reasonable restric- 
tions under cl (6). The principles 
underlying in cls. (5) and (6) of Art. 19 


are now well settled and ingrained in 
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our legal system in a number of deci- 
siong of this Court, and it is not neces- 
sary to burden this judgment with cite» 
tions, The expression “reasonable re- 
striction” signifies that the limitation 
imposed on a person in enjoyment of 
the right should not be arbitrary or of 
an excessive nature, beyond what is 
required in the interests. of the public, 
The test of reasonableness, wherever 
prescribed, should be applied to each in~ 
dividual] statute impugned and no ab- 
stract standard, or general pattern of 
reasonableness can be laid down as ap- 
plicable in all cases. The restriction 
which arbitrarily or excessively invades 
the right cannot be said to contain the 
quality of reasonableness and unless it 
strikes a proper balance between the 
freedom guaranteed in Art. 19 (1) (g) 
and the social control permitted by 
cl. (6) of Art, 19, it must be held to 
be wanting in that quality.” 


15. Now, the restrictions envisaged 
in cl, (6) of Art, 19 besides being rea- 
sonable should also be in the interest 
Of genera] public, Here again there is 
no hard and fast rule for determining 
when a business or trade or profession 
‘is affected with public interest, The 
circumstances in each case would deter- 
mine whether challenged governmental 
rule or regulation should be vindicated 
or condemned where interest of public 
health is involved, Public interest 
would justify interference with the ex- 
ercise of the freedom in question, The 
circumstances which clothe a particular 
kind of business or profession with a 
publig interest must be such as to 
create a peculiarly close relation þe- 
tween the public and those engaged 
in the business or profession and raise 
implications of an affirmative obligation 
on their part to be reasonable in dealing 
with the public. In matters of health 
and education public interest appears to 
be public needs, When one devotes 
himself of a profession in which ths 
public has an interest, he in effect grants 
te the public an interest in that pro- 
fession and must, therefore, submit to 
be controlled by the public for the com- 
mon good. He may withdraw the grant 


by discontinuing the profession but so ' 


long as he continues with the profession, 
he must submit to the control Private 
interest is, therefore, to be adjusted as 
against public interest. While public 
, interest cannot be converted into a pres 
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cise set of guidelines to inform the ac- 
tion of the decision makers, it cannot at 
the same time be described as merely 
a myth, It directs our attention beyond 
the more immediate towards broader, 
more universa] interest because public 
interest connotes that which benefits 
society, 

16. To say that some policy or pro~ 


gramme is in the public interest numeri- 


cally expressed is not to say that it is 
in everyone’s interest only, that it is a 
preponderant interest of the society. No 
specification of what is to be counted 
may ever be a fina] indicator of the 
public interest. A structural view of 
the public interest also provides for a 
conflict between individual interests and 
the public interest. A person may find 
it in his interest, for example, to oppose 
a socia] rule. Yet the rule may still be 
viewed as in the interests of society to 
maintail 


17. The rights. under Art. 19 (1) (a) 
to (g) in a way represent the claims of 
the individual But the claims of the 
individual] have been made subject to 
the claims of the society or State or 
other individuals. So the limitations 
imposed under Art. 19 (2) to (6) protect 
the claims of the society or State or 
other individuals, . 


18. Under Art. 19 (1) (gf all citizens 
of India have the right to practise any 
profession or to carry on any occupa- ` 
tion, trade or business, However, 
Art, 19 (6) empowers the State to make 
any law imposing in the interest of 
general public reasonable restrictions on | 
the exercise of this right. Government 
servants are entitled to the enjoyment 
of the fundamenta] rights guaranteed 
under Art. 19 (1) as any other citizen 
is but in the case of the Armed and 
Police Forces the Parliament can pass a 
law determining and to what extent the 
fundamenta] rights will be restricted or 
abrogated so as to ensure a proper dis~ 
charge of their duties and the main- 
tenance of discipline among them. Mat- 
ters relating to employment including 
all matters in relation to employment 
both prior and subsequent to the em- 
ployment which are incidental to the 
employment form part of the terms and 
conditions of such employment. It is 
open to the appointing authority-to lay 
down qualifications for recruitment to 
Government offices and to further lay 
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down prerequisite conditions of ap- 
pointment which are conducive to the 
maintenance of proper discipline among 
the Government servants: see Banarsi 
Das y, State of Uttar Pradesh (AIR 1956 
SC 520). Certain restrictions on the fun- 
damental rights of public servants can 
hence be imposed if warranted by the 
Constitution. For instance, reasonable 
restriction can be imposed on the 
grounds mentioned in Art. 19 with a 
view to secure efficiency, integrity, im- 
partiality, responsibility and. a 
‘nance of discipline. These restrictions 
- Should, however, have a direct, proxi- 
mate and rationaj relation to the condi- 
tions of service and they can be im- 
posed on the ground of public interest, 
So long as the rule prohibiting private 
practice by Government doctors does 
not violate any provision of the Con- 
stitution, the Court cannot invalidate it 
on the specious ground that it is calculat- 
‘ed in interfere with the private interest 
of the said doctors. 


19. Under ‘Art, 19 (1) (g) a citizen 
has the right to practise any proféssion 
or to carry on any occupation, “Occupa- 
tion” is a generic term, ‘and includes 
every species of that genus, and hold- 
ing or discharging the duties of a pub- 
lic office is one species of occupation, 
just as carpentry, tailoring, farming etc, 
are species of occupation .((1881) 39 
‘American Reports 34).. So, an. employ 
by which a person earns his living is 
occupation, 


20. Article 16 (1) guarantees equality `- 


of opportunity to all citizens in matters 


relating to employment or appointment | 
The right - 


to any office under the State. 
guaranteed by Art. 16 (1) includes a 
right to make an-application for any post 
under the Government and to be consi- 
dered on merits for the post for which 
the application has been made, The State 
may lay down conditions or requisites 
for employment and may defne rules 
of conduct in the interest of discipline, 
Rules may be framed under Art. 309 re- 
gulating the recruitment and conditions 
of service of .persong: appointed to such 
service and posts, 

-2L Now, if a person obtains a 
M.B.B.S. or even a higher 
M, S, M. D. and the like he may adopt 
any of the following courses for his 
life; 

1. Start private practice and open his 
own clinic, 
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2 Apply for a teaching job. 


3. Apply for 'a Government job under 
the Provincial Medica] Service or Pro- 
vincial] Health Service or Provincial 
Medical and Health Services, - 


' 4. Engage himself in any other trade 


or business or profession. 
If he wants to take up the profession 
of a medica] doctor, he has to get him- 


self registered under the Indian Medi- ` 


cal Council Act. It is only after he is 
80 registered he can start his private 
practice or can apply for a Government 
job. Art. 19 (1) (g) gives such a per- 
son, who. has obtained a degree in- me- 
dicine and surgery, a right to choose 
the profession of a medical doctor or to 
engage himself in any trade or business 
or in any occupation including Govern- 
ment service or private service. The 
choice is his. He has a right . under 


Art. 16 (1) to apply for a service under . 


the State and, if selected, to join the 


service, Once he joing the Government. 
service, he shal] be subject to all terms - 


and conditions of employment and rules 


and regulations governing the employ-. 


ment. His freedom of movement besides 
being restricted by a valid law: under 
cl. (5) of Art. 19 would be subject to 
the leave rules governing him. Simi- 


‘larly, the rules may provide that if he 


purchases any property, he has to inform 
the Government or obtain sanction from 
the Government. The rules may prohi- 


` bit him from engaging in any other pro- 


fession, trade or business without per- 
mission of the Government in the in- 


‘terest of general public, maintenance of 


health, discipline; efficiency and secrecy. 


A Government servant is a Government ` 


servant for all the 24 hours and his 
status aS Government servant remains 
the same even after the prescribed of- 
fice hours. He is expected to behave, in 
a dignified manner. Even in his private 
behaviour he has to acquit himself with 
dignity. No doubt g Government ser- 
vant being a citizen-is entitled to al] the 
freedoms guaranteed under Art, 19 (1) 
of the Constitution but reasonable: re- 
strictions in the interest of public order 


or in the interest of general public: may. 


be imposed if deemed essential, in the 
enjoyment of those rights just. in. the 
same way as reasonable restrictions in 
‘public interest or in the interest of pub- 
lic order as the case may..be can be im- 
posed in the enjoyment of those rights by 


any other citizen, The responsibility aris-. 
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ing from official position would by itself 
impose some limitations on the exercise 
of these rights as citizens. A Govern- 
ment servant may be prohibited from 
communicating information which comes 
to him in the course of the performance 
of duties of his office to others. The 
information having been 
him in the course of his duties by vir- 


tue of his official position, rules or pro~ | 


visions of -the law prescribing the cir- 
cumstances in which alone such infor- 
mation may be given out or used do not 
infringe the right of freedom of speech 
as is guaranteed by the Constitution. 
(See Kameshwar Prasad v. State of 
Bihar AIR 1962 SC 1166), The nature 


and incidents of the duties which he has - 


to. discharge in his capacity as Govern- 
ment servant must necessarily involve 
restrictions of freedoms conferred by 
cls, (ej) ‘and (g) of Art. 19 (1). 

22. To do private practice in any 
branch of medical science a doctor 
would no doubt need a clinic, a place to 
receive patients, 'a compounder or at- 
tendant and other relevant parapherna- 
lia. Or the doctor may just be a visit- 
ing physician attending to the patients 
at their residence. There has hardly 
. been any in the human spectes who Has 
not suffered from any ailment during 
the course of his existence. Science of 
medicine and surgery was developed by 
man to protect from physical and mental 
ailment. This science caters to the needs 
of not only human beings but also ani- 


mals, And in fact drugs meant for the © 


use of men, women and children gre 
in the course of research first experi- 
mented on animals and other creatures. 
Medica] profession has thus blossomed 
into a noble profession and has (reach- 
ed 1$) great heights, There is no gain- 
saying that members of this most noble 
profession have done and still do yeo- 
men service to the ailing people. They 
are the protectors of the health of the 
masses. And only healthy people can 
defend the country from foreign inva- 
sion in the battlefield, 

23. However, a doctor, who chooses 
to take’ up a Government job circum- 
scribes himself to certain rules and re- 
gulations having the force of law re- 
gulating his activity and occupation. 
There may be'a rule restricting either 
fully or partially private practice by a 
“Government doctor’ if it is in public 
interest. for the maintenance of dis- 
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cipline and for sociaj benefit. A doc- 
tor, who is in employment of the Gov- 
ernment, may not be permitted to do 
just as a lawyer who 
gives up private practice and joins -a 
Government service either as a ' Magis- 


‘trate or Judge ` or as any other officer 


cannot claim to do private practice of 
consultancy after the office hours, ` 


24, Publie interest requires that only 
such persons should be appointed as 
Government doctors who are physically, 
intellectually and morally fit: to be ap- 
pointed as a doctor in Government Me- 
dical Colleges and Government Hospitals 
and Dispensaries and it would indeed 
be contrary to public weal to retain a 
person aS a Government Doctor if he 
neglects his duties, which are pious and 


noble and missionary in character and 


adopts exploitative tactics and indulges 
in fleecing the helpless ailing patients 


openly in public gaze, A teacher in a 


Medical College whatever may be his 
rank in the hierarchy, is expected to 
give his unflinching devotion to his task 
of teaching and to render medical aid 
and advice to the hungry patients who- 
would go to him in the hospital, Then 
his spare time is expected to be utilised 
in academic pursuits and research work 
to keep him efficient. There would 
hardly be any time left with him to 
run a private clinic unless he concedes 
that after being saddled firmly in the 
Govt, job he has nothing to. read and 
write, 

25. The petitioners who are teachers 
have been employed to do teaching work 
in respective Medical Colleges. They 
have to teach students who would ulti- 
mately be qualified to: become medical 
practitioners, They have to guide stu- 
dents in their research work. And for 
all this they have to keep themselves 
abreast with up-to-date knowledge of 


their subjects and continue with their 


research work. All this needs devotion 
to the work assigned to them as teachers 
They have specialised in particular field 
of medicine or surgery. They delibera- 
tely chose the profession of a teacher 
in a Govt. Medical College. They have 
built up their own reputation in the 
field. They are specialists of great re- 
pute and eminence, Their teaching ob- 
viously helps the society inasmuch as 
students who learn at their feet. come 
out as competent doctors, In the course 
of teaching they have also to attend to 
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patients in the hospitals attached to 
their medica] colleges. The teaching 
work goes on there as well, Poor persons 
who cannot afford to consult a private 
practitioner and to purchase’ medicine 
outside visit the hospitals for their treat- 
ment. These patients also get benefit of 
being attended to by specialists like the 
petitioners, These poor patients would 
not obviously go to the petitioners if 
they are asked to pay their handsome 
fee. It is a matter of common knowledge 
that treatment of an ailment is in these 
days a very costly affair. Prices of medi- 
cines gre exoOrbitantly high. The con~ 
sultation fee of the eminent doctors is 
equally high. If the petitioners who are 
either teachers or Government doctors 
employed in Medical and Health Ser- 
vices are allowed to do private prac- 
tice, there is bound to be distraction in 
their attention to the work for which 
they -have been engaged by the Gov- 
‘ernment. Their private practice may 
maintain their reputation and respecta- 
bility with the elite community, But 
the poor man’s access to medicare is of 
more importance, Medicare covers 
within its sweep the medica] education, 
efficient doctors, properly equipped me- 
dica] clinics, hospitals and dispensaries 
run and managed by the Government 
for the benefit of the public, the medi- 
cal gid camps and mobile dispensaries, 
the first-aid projects and the like. The 
commitment to raise the level of nutri- 
tion and the standard of living of its 


people and the improvement of public 


health is found to be embedded in Art. 47 
of the Constitution and it is the primary 
duty of the State to take every step 
and remove all] hurdles to achieve the 
same. The goal is obvious as it is es- 
sential The Government must so plan 
_the medicare, organise it and build it 
that public health is improved. To look 
after the health of the teeming millions 
_is the duty of the Government doctors. 
Anything which causes distraction from 
their duties is against public interest, 


26. The admitted fact is that the 
petitioners who are eminent doctors do 
run their private clinics if not during 
office hours, at least during off time and 
charge fees from. the patients, Their 
private consultancy is said to be in 
great demand which obviously keeps 
them awfully busy throughout the day. 
But is it done out of gratis and free 
of charge ? No, it was urged that the 
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number of patients who attend the hos- 
Pitals (attached to Medical Colleges) 
every day is so large that all of them 
cannot be attended to by these experts 
in the hospitals on the day of visit 
hence if the unattended patients or any 
of them visit the expert at his residence 
for immediate treatment he has to be 
given medical aid and advice, The con- 
tention was that medical ethics demands 
that if a patient comes to-a doctor or 
if a doctor happens to be at a place 
where someone needs medical treatment 
the doctor must attend to him, Nobody 
disputes this wholesome ethical proposi- 
tion. The question, however, is, should 
the Government doctors charge for the 
services rendered ? Is he not paid by 
the Government for his service ? The 
impugned rule prohibits charging. remu- 
neration for the services rendered by 
the Government doctor to the: patients. 
There is no prohibition in giving free 
medical aid and advice to the indigent, 
deprived and hungry who constitute the 
bulk of the population, A Government 
servant is paid salary for his work. He 
is accountable to the public, The pub- 
lic exchequer pays him for the job em- 
trusted to him as Government doctor. 


Pen a 


And that is all, so long as he is in Gov- ` 


ernment service (do i, e. public service). 
He has freedom to any profession or oc 
cupation. He has of his own free will 
adopted the occupation of Government 
service on determined remuneration. So 
long as he is in Government service he 
can be called to duty at any time during 
the twenty four hours of the day. But 
the tendency to resort to private prac- 
tice had become so rampant that it had 


achieved notoriety and had become ex-' 


ploitative in nature as would appear 
from the reports of the various Com- 
mittees and as may be spelled out from 
the recommendation of the Medical 
Council of India. Obviously, in these 
petitions private interest has come into 
clash with public interest. The learned 
Advocate General referred to the re- 
ports of various Committees which had 
stressed that private practice by Gov- 
ernment doctors should be banned. The 
earlier in point of time when this view 
was expressed was in the year 1946 
when the Bhore Committee in its report 
recommended that private practice be 
banned, Then the Kher Committee 
stated the same view in the year 1948- 
49, Again this view was emphasised 





1982. - 


by. the Mudaliar Committee in the year 
1961 and by the U.P: Pay Rationalisa- 
tion Committee in the year 1964-65, and 
the Verma Commission in the year 1975. 
Finally came the recommendation of the 
Indian Medical.: Council in March 1976 
strongly recommending. that Govern- 
ment doctors should be prohibited from 
indulging in private practice. So the 
consistent view of all the Committees 
and the Indian Medical Council over the 
years has been. that Government doctors 
should not be allowed to do private 
practice for remuneration. The impugn- 
ed rule mainly aims in achieving the ob- 
ject so emphatically asserted from time 
to time. The policy evolved in the rule 
is manifestly. in public interest ‘and is 
in conformity with. the directive princi- 
ples contained in Art. 47 of the Con- 
stitution, - 


27. It was submitted on behalf .of 
the petitioners that the field of public 
health is being served by these , peti- 
tioners and: if they are restrained from 
doing so, public will be deprived of 


their services which would not there“ - 


fore, be in public interest. I do not. find 
any merits in this contention. The. peti- 


tioners dp not give -(service) after office- 
-Their - 


hours without charging ` fees. - 
fees cannot be paid. by hungry, - indigent 
persons.. They are approached by those 
who can afford to pay them. So, - the 
majority of these deprived persons -are 
not going .to get any benefit from them. 
They have to . depend.on the. -hospital 
and dispensaries set up: by- the. Govern- 
ment for public benefit. The right of 
the petitioners to practise the .profession 
of medicine cannot be said to have been 
violated by the impugned - rules.. The 
rules do not. prevent a graduate. in me- 
dicine and surgery from -practising. his 
profession. . It in effect.. only provides 
that if such . a graduate has..become a 
Government doctor and _draws. salary 
from public exchequer he shal] not be 
entitled to do private practice fon pecu- 
niary consideration in. cash - or -kind 
while remaining in Government service. 
The restriction imposed by the impugned 
rules merely prescribes conditions which 
must be observed if the petitioners 
want to remain in Government service. 


„æ aia 


tered in the_rolls of ao ned 
under. the Indian Medical- Council. Act. 
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He can practise if under. the relevant 
existing statute he is registered and 
granted a certificate to practise as such. 
He is thereafter entitled to apply for a 
Government. job if there is a vacancy 
and if he gets.that job, he has to abide 
by -the terms and conditions thereof 
and the rules and regulations governing 
the employment under the .State.. For 
the maintenance of discipline and for 
social good the rule may prohibit him 
from private practice for pecuniary con- 
sideration in cash or kind, It may. be 
that the staff in the Government hospi- 
tals and dispensaries may not be suffi- 
cient -to attend to al] the patients who 
visit the. same in large number but that 
would not mean that those poor patients 
who remain unattended should be driven 
to private clinics of these Government 
doctors. to be attended to only on pay- 
ment. of fabulous fees. A rule prohibit- 
ing exploitation of . the misery of the 
people . by, the privileged doctors is in 
the preponderant interest of the society. 
It. has.. come, in counter-affidavit that 
teachers of. the. medical Colleges . have 
been. paying their attention to their. pri- 
vate -patients which has obstructed. the 
discharge of their duties in teaching 
medica] students as well as in attending 
to the patients in the hospitals. To say 
that if the petitioners would not be -al- 
lowed to do private practice, they would 
lose their incentive is to speak against 
their .competence and efficiency ‘as 
teachers and. Government doctors. The 
time which they devote in their private 
clinics can better be utilised for mak- 
ing researches and further studies’ in 
medical science. The reports of. the 
Committees point ‘out ‘that 
private practice has been responsible for 
neglect of essential] parts of the ‘duties 
of these Government doctors and teachers. |" 
It has been stated in para 14 of _thel 
counter ‘affidavit that the State Governh- 
ment has been cognizant of the fact that 
private practice by the teachers in, the 
Medical Colleges distracts” ‘their atten- 
tion from the task assigned to’ them, 
their time and energy is devoted in at- 
tending to their patients at private: side 
and the patients who can afford to” pay 
on tHe ‘private ‘side receive greater at- ` 
tention _from them than those who. -qdo 


; not passess such . means - ‘and resources, 
t was also. said i arpal equipmient, 
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medicines, laboratory test facilities and 
the like are diverted and utilised for 
the treatment and care of the patients 
in whom the teachers of the Medical 
Colleges are interested in private side. 


28. The fact that the petitioners’ pri- 
vate earnings would be adversely affect- 
ed is no valid ground to hold that the 
restriction is not in public interest or is 
unreasonable, These petitioners are in 
the employment of Government and 
they cannot claim as of right to earn 
any additional income by resorting to 
private practice, The various reports re- 
ferred to hereinabove submitted to the 
Government furnish sufficient evidence 
to come to the conclusion that private 
practice by the medical practitioners 
employed in State service would not be 
beneficial to the interest of general pub- 
lic and to the cause of medica] education, 
It seems that the situation had becomes 
so appalling that even the Medical Coun- 
cil of India in its resolution of 24th 
Mar. 1976 had to recommend to the 
State Governments that all posts of 
teachers of Medical Colleges should be 
declared full-time and  non-practising 
in order to ensure high standard of 
medical education and research. The 
Medical Counci] consists of experts who 
lay down curriculum for medical educa- 
tien and provide guidance to teachers 
and medica] practitioners in the matter 
of medical education. There was no 
reason for the Government to ignore the 
aforesaid recommendation of the Medb 
ca] Council. 


29. The medical education seems te 
lay stress on the provision of a solid 
foundation in the pathophysiology of 
disease and the practical aspects of the 
patient management, The Medical Col- 
leges provide teaching of both core cur- 
Triculum and elective courses. Indispu- 
tably the most meaningful educational 
experience would come from training 
in a Medical College where provisions 
of quality care, community service and 
research are its major goals, These 
Medical Colleges and the hospitals at- 
tached thereto are expected to render 
medica] and surgical aid and service to 
the needy and distressed sick of the 
community without regard to race or 
creed or wealth. The staff including 
teachers in these Colleges and Hospitals 
get opportunity to manage patients 
varying greatly in age, type and econo- 
mic background and presenting a wider 
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variety of clinical problems. Jllness and 
recovery are frequently manifestations 
of a complex interplay among biologi- 
cal, social and psychological forces. 
Multi-disciplinary research in these col- 
leges is, therefore, an imperative neces- 
sity so aS to provide effective and whole- 
some medicare and medicaid, Private 
practice by Government doctors would 
be the greatest hindrance in achieving 
the goal. The impugned rule is obvious- 
ly a prescription to cure the malady. 
The restriction on private practice by 
Government doctors would benefit the 
student community and the poor neg- 
lected patients and help in improving 
the academic standard in Medical Col- 
leges, It is quite plainly in the interest 
of the genera] public. 


30. It may be that by banning pri- 
vate practice by Government doctors 
those persons who can afford consulting 
them in private would not be in a posi- 
tion to do so but they would not be 
without a remedy, They may consult 
these government Doctors in the hospi- 
tals like any other patient free of cost 
Or they may consult any other medical 
practitioner who is not in Government 
employment, | 


31. For the reasons set out berein- 
above, I am of the opinion that the im- 
position of total restriction on private 
practice by medical practitioners en- 
gaged in Government service is reason- 
able and is in the interest of general 
public. It is neither arbitrary, nor un- 
fair, nor excessive in nature. With res- 
pect I wholly endorse the view taken 
by my learned brother K. N. Singh, 
as also the reasons given by him in sup- 
port of that view that the Uttar Pradesh 
Government Doctors (Allopathic) Res- 
triction on Private Practice Rules, 1978 
are not violative of Art. 19 (1) (g) of 
the Constitution. 


32. Let this opinion be placed before 
the Division Bench, 
Order accordingly. . 
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AIR 1982 ALLAHABAD 451 
K. N. SETH AND 
K. © AGRAWAL. JJ. l 
Mittra Nend Kaushik and another, 
Petitioners y. State of U. P. and others, 
Respondents. 


Civil Misc. Writ Petn. No. 1998 of 
1981 And Writ Petitions Nos. 1834, 
1836 etc., of 1981, D/+ 23-3-1982. 


(A) Motor Vehicles Act (4 of 1939), 
S. 43A (as inserted by U. P. and as 
amended by U. P. Act 15 of 1976) and 
S. 47 (1A) to (2D) (as amended by Act 
No. 47 of 1978) — Notification under S. 
43A D/- 10-1-1981 — S. 43A as inserted 
and amended by U. P. and notification 
thereunder — Do not conflict with S. 
47 as amended by Parliament in 1978. 


The two provisions of the Motor Vehi- 
cles Act i. e. S. 43A as inserted and fur- 
ther amended in 1976 by U. P. and S. 
47 a8 amended by Parliament in 1978, 
would be operating without coming into 
collision with each other. Neither S. 434 
nor directions issued thereunder can be 
said to militate against the policy of re- 
servation enshrined in S. 47 (1A) to (2D). 

(Para 15) 


In order to decide the question of re- 
pugnancy it must be first shown that the 
two enactments contained inconsistent 
provisions, and that they cannot stand 
together, An obvious inconsistency about 
the requirement leading to two different 
legal results when applied to the same 
facts is the primary requirement for 
finding out repugnancy. S. 43A em 
visages a scheme of issuing any number 
of such permits as may be regarded to 
be in the public interest. Sec. 43-A 
would apply to a case where`a direction 
for the grant. of free permits on. non 
nationalised routes has been issued, 
whereas Sec, 47 as amended by the 
Parliamentary Act, will apply to .a case 
where the notification under Sec. 43-A 
has not been issued, — (Para 15) 


(B) Motor Vehicles Act (4 of 1939), 
Section 43A (U.P.) (as amended by U. P. 
Act 15 of 1976) — Notification under, D/- 
10-1-1981 — Direction to issue free per- 
mit as contained in notifications ~ Not 
ultra vires amended sub-sec. (2) of 
Sec. 43A. 


Directions to issue free permits In the 
notification are not ultra vires Sec- 
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tion 43A (2) as amended as the same 
could be issued under  sub-sec. (1) 
(Para 16) 


Section 43-A (1) is in very wide terms. 
ft authorises the State Government to 
issue such directions of a general 
character as it may be considered neces- 
sary or expedient in respect of any mat- 
ter relating to road transport. The lan- 
guage of the aforesaid provisions is wide 
and takes within itself the power of the 
State Government to issue a direction 
for the grant of free permits. The para- 
mount consideration for which 
the direction for the grant of 
permits can he issued is public 
interest. This conclusion finds support 
from sub-secs. (3), (4), (5) and (6). As 
sub-sec. (1) and 
provides that a direction under the 
aforesaid sub~-sec, (1) can be issued with 
retrospective effect similarly, sub-s, (4) 
talks of the direction thought of by 
sub-sec, (1} which would be, if given 
effect, binding on the Transport Auth- 
Orities. Similarly, sub-sec. (5) of S. 43-A 
again in its term speaks of the direction 
of sub-sec, (1) and requires the auth- 
orities to pass order in accordance with 
the directions of sub-sec. (1) when 
issued. Sub-sec. (6) also, if considered in 
a proper perspective, would lead to the 
conclusion that in a case where a gene- 
ral direction under sub-sec, (1) has been 
issued for grant of free permits, Sec- 
tions 47, 50 and 57 will not apply. Since 
al] these sub-sections refer to sub-s, (1) 
of Sec: 43-A it cannot be said that Sec- 
tion 43A (2) can alone be utilised for the 
purpose of grant of permits and has to 
be adopted to and the procedure pro- 
vided therein must be necessarily fol- 
lowed. _ . (Para 18) 


(C) Motor Vehicles Act (4 of 1939). 
Sec, 43-A (1), (2) (as substituted by Act 
of 1976) — Substituted sub-sec, (2) does 
mot take away power under sub-sec. (1) 
to give direction for issue of free per- 
mits — Statement of Objects and Rea- 
sons for amending Act — Cannot be 
availed of, for interpreting sub-sec. (1). 
(Interpretation of Statutes — Statement 
of Objects and Reasons), 


It is not correct to say that S. 43-A 
(1) being couched in genera] terms has 
to be of necessity subordinate to and 
yield place to sub-sec. (2). Such con- 
clusion amounts to putting the cart be- 
foré the horse. Sec. 43-A (1) is generic 
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and Sec. 43-A (2) is its species, Sub- 
sec, (2) does not destroy the generality 
of the provisions of sub-sec, (1) of Sec- 
tion 43-A, If Sec. 43-A (2) is considered 
to be the provision exhaustive in the 
matter of issue of permits. sub-sec, (1) 
of Sec. 43-A will become redundant. 
Attempt should be to make both the 
provisions workable and interpretation 
should be such that none of the two pro- 
visions is rendered redundant. In this 
connection significance of the expression 
“without prejudice to the generality of 
the provisions of sub-sec. (1),” used in 
sub-s, (2) of S. 43A should not be lost 
sight of, The opening words of S. 43A (2) 
are intended to make it clear that Sec- 
tion 43-A (1) should not þe restricted 
in its application by reason of anything 
contained in Sec, 43-A (2). Further, the 
aforesaid contention cannot be buttres- 
sed with the help of statement of Ob- 
jects and Reasons for the amending Act 
as the language of the section is clear. 
The Statement of Objects and Reasons 
is not a part of the Act and, therefore, 
‘not even relevant in a case in which the 
language of the Act leaves no room 
whatsoever to doubt as to what was 
meant by the Legislature. The State- 
ment may be evidence of the surround- 


ing circumstances and is not a direct 
evidence of Parliamentary intent. 
Legislature did not want to do away 


with the power of grant of free permits 
altogether by amending sub-sec, (2). It 
only wanted the said power to be used 
in some cases in a different way than 
what it had been done in 1972. For that 
limited purpose, sub-sec, (2) of S. 43-A 
was amended. The amendment made 
does not take away the power under 
sub-sec, (1) of the State Government in 
its entirety of issuing a direction for the 
grant of free permits. (Paras 19, 20 & 51) 
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V. N. Khare and L. P. Natani, for 
Petitioners; Standing Counsel, for Re- 
spondents, 


K. C. AGRAWAL, J.:— In this bunch 
of writ petitions filed under Art. 226 of 
the Constitution, common question as 
to the validity of the notification dated 
lOth Jan. 1981, issued under Sec. 43-A 
of U. P. Motor Vehicles Act, as amended 
by the U. P. Legislature, has been rais- 
ed. The aforesaid Notification reads as 
under :— 


“Whereas the Government of Uttar 
Pradesh is of opinion that it is in 
the public interest to grant stage car- 
riage permits (except in respect of 
routes or areas for which schemes nave 
been published under Sec. 68-C of the 
Motor Vehicles Act, 1939), to all eligible 
applicants, Now, therefore, in exercise 
of the powers under S. 43-A (the Gov- 
ernment of) Uttar Pradesh is’ pleased to 
direct that the stage carriage permits 
(except in respect of routes or areas for 
which schemes have been published un- 
der Sec. 68-C of the Motor Vehicles Act, 
1939), shall be granted according to ihe 
provisions of the said Act to eligible 
applicants and there shal] be no upper 
limit to the number of stage carriages 
for which permits may be permitted.” 


2. Chapter IV of the Motor Vehicles 
Act deals with ‘Control of Transport 
Vehicles.” Sec, 47 of the aforesaid Chap- 
ter deals with the procedure of a Re- 
gional Transport Authority in consider- 
ing applications for stage carriage per- 
mits, This section, as it stood before the 
promulgation of U. P, Ordinance 9 af 
1972 ran as under :—- | 

“(1) A Regional Transport Authority 
shall, in considering an application for 
a stage carriage permit, have regard to 
the following matters namely :— . 

(a) the interest of the public generally; 

(b) the advantages to the public of the 
Service to be provided,. including the 
saving of time likely to be effected 
thereby and any convenience arising 
from journeys not being broken: 


(c) the adequacy of other passenger 
transport services operating or likely to 
operate in the near future, whether by 
road or other means, between the places 
to be served :— | i 


(d) the benefit to any particular loca~ 


lity or localities likely to be. afforded by... . 


the service: io es 


1982: . 


(e} the operation by the applicant of 
other transport services, including 
those in respect of which applications 
from him for permits are pending; 


(f) the condition of the roads includ- 
ed in the ‘proposed route or area. and 
shal] also take. into consideration any 
representations made by persons al- 
ready providing passenger transport 
facilities by any means along or near 
the proposed route or area, or by any 
association representing persons inter- 
ested in. the provision of road transport 
facilities recognised in this behalf. by 
the State Government, or by any local 
authority or police authority within 
whose jurisdiction any part of the pro- 
posed route or area lies; 


(3) A Regional Transport Authority 
may, having regard to the matters men- 
tioned in sub-sec, (1) limit the number 
of stage-carriages generally, or of any 
specified type for which stage-carriage 
permits may be granted in the region 
or in any specified area or any specified - 
route within the region.” 


3. Sec. 43-A was inserted py U. P. 
Ordinance No, 9 of 1972, which was 
replaced by the Motor Vehicles (Uttar 
Pradesh Amendment) Act, 1972 (U. P. 
Act 25 of 1972). The Statement of Obje- 
cts and' Reasons while introducing the 
Bill, which took the shape of U. P. Act 
25 of 1972, ran as follows :— 


“Operators engaged in a race for 
securing permits for stage carriage on 
non nationalised routes. Due to limita- 
tion on the number of permits this busi- 
ness is controlled by a few persons. 
Complaints in this regard aré made 
every day. Therefore, with a view to 
making it easier to secure permits in 
respect of non-nationalised routes and 
to introducing simplicity in. procedure 
and to providing greater employment 
and securing equitable distribution 
thereof it was. considered necessary to 
amend Secs, 47, 50, 55, 57 and 64 of the 
Motor Vehicles Act, 1939, suitably. Ac- 
; cordingly, in the . public interest and 
with the aforesaid objects in view the 
Motor Vehicles (Uttar Pradesh Amend- 
_ ment) Ordinance, 1972, was promulgat- 

éd This bill is introduced to pane ne 
said Ordinance.” i ea ee 
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4. Section -43-A, as inserted ‘by U. P. - 
Act 25 of 1972. in its materia] particu- 
lars, reads as under :— 

'(1) The State Government may issue 
such directions of a genera] character 
as it may consider necessary or ex- 
pedient in the public interest in respect 
of any matter relating to road transport 
to the State Transport. Authority or to 
any Regiona] Transport Authority, and 
such Transport Authority shall give 
effect to all such directions. 


(2) Without prejudice to the genera- 
lity of the foregoing power, where the 
State Government is of opinion that it 
is in the public interest to grant stage 
Carriage permits (except in respect of 
routes or areas for which schemes have 
been published under Sec. 68-C) or con- 
tract carriage permits or public carriage 
permits to all eligible applicants, it may 
by notification in the Gazette issue a 
direction accordingly, and thereupon all 
transport authorities as wel] as the 
State Transport Appellate Tribuna] con- 
stituted under Sec. 64 shal] proceed to 
consider and decide al] applications, ap- 
peals and revisions in that behalf (in- 
cluding any pending applications, ap- 
peals and revisions) as if 

(a) in Sec, 47 eessen 


(i) for sub-sec, (1) the following : sub- 
section were substituted :—~ 

(1) A Regional Transport Authority 
shall, in considering an application for a 
Stage carriage permit, have regard to 
the following matters, namely............ 

(a) the interest, of the public generally; 


(b) the advantage to the public of the 
service to be provided, including. the 
saving of time likely to be effected 
thereby and any convenience arising 


Bm atvatbwnenanoane 


_ from, journeys not being broken: 


. (c) the benefit to any particular 
locality or localities likely to be afford- 
ed by the service, and shall also take 
into consideration any representations 
made by any local authority or police 
authority- within whose jurisdiction any 
part of the. proposed route or aréa lies; 
(i) Sub-sec, (3) were omitted; 


4A. Being of the view that public in- 
terest demanded grant of libera] permits 
to al] the eligible applicants. on Mar. 
30, 1972; the State Government issued a 
notification under Sec. 43-A, as inserted 
by U. P. Act 25 of 1972, for granting: of 


- stage carriage permits (except in respect 
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of routes or areas for which schemes 
had been published under Sec. 68-C of 
the Motor Vehicles Act, 1939). The vali- 
dity of the aforesaid notification was 
challenged in the High Court in writ 
Petu., Nos, 2438 and 2599 of 1972, These 
Writ Petitions were dismissed on 3rd 
Aug. 1972. Against the dismissa] of writ 
petition No. 2438 of 1972, Hans Raj 
Kehar and others preferred an appeal 
in the Supreme Court which also was 
dismissed on Dec. 4, 1974. The judgment 
of the said case is reported in AIR 1975, 
SC 389, Hans Raj Kehar v. State of U.P. 
The Supreme Court observed .— 

"Sec 43-A inserted in the Motor 
Vehicles Act by U. P. Act 25 of 1972 is 
valid. A perusal of Sec. 43-A shows that 
the object of the Legislature in insert- 
ing it in the Motor Vehicles Act was to 
make it easier to secure permits in res- 
pect of non-nationaliseqd routes, The 
Section seeks to simplify the procedure 
for this purpose. It has accordingly been 
provided that in the case of non nationa- 
lised ‘routes if the State Government is 
of the opinion that it is in the public 
interest to grant permits to all eligible 
applicants, it may by notification in the 
gazette issue a direction accordingly.” 


5. On Sept. 24, 1975, the State Gov- 
ernment rescinded the aforesaid notifica- 
tion dated March 30, 1972, with im- 
mediate effect, It was soon followed by 
promulgation of U. P. Ordinance 35 of 
1975 which was replaced by U. P. Act 15 
of 1976. The relevant portion of the 
Statement of Objects and Reasons giv- 
ing reasons for amending sub-sec, (2) 
of Sec. 43-A of the Motor Vehicles Act 
is given below :— 

(5) In 1972 the State Government 
had accepted a policy or granting bus 
permits liberally. Reconsideration of the 
said policy, however, became necessary 
with a view to checking unproductive 
capital expenditure and unnecessary 
consumption of fuel and preventing the 
elimination of smal] operators as a con- 
sequence of unreasonable competition 
and to removing difficulties in the im- 
plementation of long term plans per- 
taining to passenger road transport ser- 
viees, It was accordingly considered 
necessary to amend the Motor Vehicles 
Act, 1939, to authorise the State Govern- 
ment to issue directions from time to 
time in regard to the number of per- 
mits that may be granted in respect of 
any route or area, the preference to be 
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given to specially deserving categories 
and the procedure for grant of permits.” 


6. U. P. Act 15 of 1976 did not bring 
about any alteration in S. 43-A (1). The 


amendment had been brought only in, 
sub-sec. (2) of S. 43-A. This was done . 


by means of S. 21 of U. P. Act 15 of 
1976, The amending clause is given þe- 
low :— 

21. Amendment of S. 43-A of Act IV 
Of 1939 as inserted by U. P. Act No. 25 
of 1972. . 

In Sec. 43-A of the Motor Vehicles 
Act 1939, (hereinafter referred to as the 
principal Act), sub-sec. (2), the 
following sub-section shall be substi- 
tuted and be deemed always to have 
been substituted. 

(a) the number of stage carriage of 
contract carriage permits that may be 
granted in respect of any route or area; ` 

(b) the preference or the order of pre- 
ference to be given to or the quota to 
be fixed for, specially deserving cate- 
gories such as ex-army personnel, edu- 
cated unemployed persons, such persons 
holding driving licences as are members 
of co-operative societies formed for 
passenger transport business, persons 
belonging to the Scheduled Castes and 
scheduled Tribes, 

(c) the procedure for grant of permits, 
and for selection from among the ap- 
plicants, including selection by drawing 
of lots from among persons belonging 
to the same category: 

(3) Any direction under sub-sec, (1) 


may be issued with retrospective effect. s 


(4) Where any direction is issued un- 
der sub-sec. (1) to any Transport Auth- 
ority then any appeal or revision pend- 
ing before the State Transport Appel- 
late Tribunal shal] also be decided in 
such manner as to give effect to such 
direction, l 

(5) Where any direction is issued un- 
der sub-sec. (1) with retrospective effect 
then— 

(a) any Transport Authority or the 
State Transport Appellate Tribunal may 
review any order passed earlier by it 
with a view to making it conform to 
such direction, and may for that purpose 
cancel any permit already issued :— 


(b) any Transport Authority may 
apply to the High Court for review of 
any order passed by such Court earlier 
with a view to enabling such Authority 
to comply with such direction. 


‘ 


sa 


‘ mits (except in 
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(6) The provisions of this Section shall 
have effect notwithstanding 
contained in Secs. 47, 50 and 57.” 

7. After the 
tion 43-A (2), the State 
issued a notification on March 12, 1976, 
providing for the number of additional 
stage carriage permits to be issued on 
non-notified routes. On 12th Oct. 1977, 


the Notification dated 12th Mar. 1976,. 
was superseded. The notification of the’ 


year 1977 was superseded on 15th Dec. 
1978, by another notification issued by 
the State Government. By this Notifica- 


tion, the Transport Authorities’ were’ 


empowered to raise the limit of-a part 


cular route by 15 per cent. On 4th. Sept . 


1980, however, this notification dated 
15th Dee. 1978, was also rescinded, 


8. In the mean time, the Parliament 
amended the Motor Vehicles Act by Act 
No, 47 of 1978 by introducing amend- 
ment in See. 47, By this amendment, 
the Parliament provided a scheme of 
preference. By inserting sub-secs. (1), 
(1A) to (1H) in Sec. 47, the Parliament 
has provided in the matter of grant of 
stage carriage permits reservation of 
certain percentage for the «Scheduled 
Castes and Scheduled Tribes. 


9. On Jan. 10, 1981, the State Gov- 
ernment issued the notifieation, which 
has been impugned by means of the 
present writ petition, The Notification 
has already been quoted by us above. 
By this notification, the State Govern- 
ment has provided in public interest for 
the liberal grant of stage carriage per- 
respect of routes or 
areas for which schemes have been pub- 
lished under Sec. 68-C of the Motor 
Vehicles Act, 1939) to all eligible ap- 
plicants. Consequent upon the issuance 
of the said notification, another notifica- 
tion was issued laying down the proce- 
dure while considering the applications 
for stage carriage permits by the State 
Transport Authority or the Regional 
Transport Authority, on: 23rd Jan. 1981. 
It has been said in this notifieation that 
the aforesaid Authorities shall have re- 
gard only to matters referred to ‘n 
Cls, (a), (b), (d) and (f) of sub-s. (1) of 
S. 47 of the said Act and shall also take 
into consideration the representations 
made by any local authority or police 
authority within whose jurisdiction - any 
part of the proposed route or area lies, 
The notification further provides that 


there shall be deemed to have been made 
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sufficient, compliance of the provisions of 
Sec. 57 of the said Act, if it intimates 
the particulars. of the applications to 
such local and police authorities for 
making representations, 


10. Challenging thè validity of the 
notification dated 10th Jan. 1981 Sri 
Shanti Bhushan, Counse] appearing for 
the petitioner, urged, 

(1) that the impugned notification 
dated 10th Jan. 1981, was in conflict 
with the provisions of Sec. 47 of the 
Motor Vehicles Act, 1939, as inserted by 
Parliament by Act No. 47 of 1978. - 


(2). that the. notification ‘dated 10th 
Jan, 1981, being against the mandatory 
provisions of Sec. 43A as well as S. 57, 
is ultra vires the Aet and, therefore 
invalid. . 

(3) that the notification dated 10th 
Jan.. 1981, runs counter to the provisions 
of Sec. 43-A (2) of the Act and is ultra 
vires, and . 

(4) that the notification dated 10th 
Jan, 1981, is beyond the purview of Sec- 
tion 43-A of the Aet, 


li. Coming to the first question, the 
Submission of the learned counsel was 
that as the parliament has made amend- 
ments in See. 47 by means of Act No. 47 


of 1978, which is a later Act, later to 


Act 15 of 1976 amending See, 43-A, the 
former prevailed and to the extent of 
inconsistency Sec. 43-A shall be deemed 
to have been repealed or amended. The 
question that requires to be considered 
is as to whether there is any conflict 
between Act 47 of 1978 and S. 43-A, as 
amended by the U. P. Legislature, The 
amendments made in Sec. 47 by the 
Parliament laid down a scheme of re- 
servation in favour of Scheduled Castes 
and Scheduled Tribes of certain percen- 
tage in granting of stage carriage per- 
mits, The question of reservation can 
arise only in respect of a matter where 
the things to be distributed or allotted 
are limited in number. The purpose of 
making the provision of reservation is 
to help the needy and economically and 
socially backward by taking care of 
their interests. The provision of reserva- 
tion im granting the permits has been 
made in favour of Scheduled Castes, 


- Scheduled Tribes and economically 


weaker sections of the community 30 
that they may not be run down in the 
race of getting permits by those who 


. belong to the category of higher grades 
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12. The question of reservation,- how- 
ever, arises only in those cases where 
the seats or articles are limited for dis- 
tribution or allotment but where there 
-is no limit or no fixed number, the 
question of reservation wil] not arise. 
In that event, everybody would be ser- 
ved according to his need and aspiration. 
Hence, if under Sec, 43-A a direction 
has been made for grant of stage car- 
riage permits to all eligible applicants 
without putting any fixed number for 
the vehicles to ply, the interest of 
the Scheduled Castes and § Scheduled 
' Tribes would be sufficiently safeguard- 
ed. A member of the Scheduled Caste 
or Scheduled Tribe as well as economi- 
cally weaker section of the community 
would as much be entitled to get a per- 
mit to run his vehicle as member of any 
other community, It is where the seats 
are limited that the Legislaure thought 
of making a provision to reserve the 
grant of permits in their favour to the 
extent of 25 per cent. The principle þe- 
hind reservation in the grant of stage 
carriage permits employed by the Par- 
liament appears to be the same asin re- 
serving appointments in the government 
services, If today government services 
are available in abundance the question 
of reservation would not arise. It is only 
on account of the posts being limited 
that the question of reservation has 
arisen, So, we are not able to agree 
with the submission of the petitioners’ 
learned counse] that there is a conflict 
between Sec. 43-A, ‘as inserted by the 
U. P Legislature, and the amendments 
made in Sec. 47 by Parliament in the 
Motor Vehicles Act, 


13. Sub-sec. (6) of Sec. 43-A is rel- 
evant on the above controversy. It 
Starts with a non obstante clause and 
has. given overriding effect to provisions 
of Sec, 43-A notwithstanding anything 
contained in Secs. 47, 50 and 57. This 
would clearly mean that the directions 
issued under sub-sec. (1) of Sec. 43-A 
would have sway and the provisions of 
Secs. 47, 50 and 57 are out of way, 
which would . mean that these sections 
stand “passed over’ so long as the 
directions issued under sub-sec, (1) of 
Sec. 43-A occupy the field, This is what 
has been observed by the Supreme 
Court in Hari Shankar Bagla v. State of 
Madhya. Pradesh (ATR 1954 SC .465). 


14.. The argument that the directions 
- Sec.. 47 of- ‘the Act.. as. 


mentioned in 
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amended by Parliament by- Act 47 of 
1978, would stil] be. applicable even if 
Sec. 43A -occupies the field is devoid 
of substance. Since there is no conflict 
between Sec, 43-A and the amendment 
made by the Parliament by Act 47 of 
1978, the question of the latter overrul- 
ing the former does not arise. Art. 254 
of the Constitution does not come to the 
aid of the petitioner and is, therefore 
not helpful to him. 


15. In order to decide 
of repugnancy it must be ‘first shown 
that the two enactments contained in- 
consistent ‘provisions, and that they can- 
not stand together. An obvious inconsis- 


the question 


_tency about the requirement leading to 


two different legal] results when applied 
to the same facts is the primary require- 
ment for finding out repugnancy. In 
the instant case, such a position does 
not arise. S. 43A envisages a scheme 
of issuing any number of such permits 
as may be regarded to be in the public 
interest. S, 43A would apply to a case 
where a direction for the grant of free 


. permits on non nationalised routes has 


been issued, whereas S. 47, as amended 
by the Parliamentary Act, will apply 
to a case where the notification under 
S. 43A has not-been issued. We, there- 
fore, find that the two provisions of the 
Motor Vehicles Act would be operating 
without coming into collision with each 
other. In M. Karunanidhi y. Union of 
India (AIR 1979 SC 898), a. Constitution 
Bench of the Supreme Court has laid 


‘down the test for determining the ques- 


tion of repugnancy. Placing reliance on 
the law laid down in that case, we find 
that the argument. of the learned coun- 
se] for the petitioner is unsustainable. 
Under S. 43A equal opportunity to. en- 
ter into the trade has been conferred on 
everybody regardless of caste, colour, 
creed or sex. It sufficiently safeguards 
the interest of persons belonging .to 
Scheduled Castes, Scheduled Tribes. and 
Backward Classes. No complaint can, 
therefore,- be made on this score. Nei- 
ther S. 43A nor directions issued there- 
under.can be said to militate against the 
policy .of reservation . enshrined in 
S. 47 (1A) to (2D). aah 2 

16. The next argument was that the 
impugned directions ‚are ultra. vires 
S. 43A (2) of the Motor Vehicles Act. 
Expanding. the - argument, it was. con-|. 
tended that the- power .to issue- direc-| . 
tion-.in regard to :free grant of- permits]. 


: 1982, 


was expressly conferred on the State 
Government by S. 48A (2) as it was 
originally brought in the Statute’ Book 
by Act 25 of 1972. -Since sub-secs, - (2) 
to. (6) were omitted and’ substituted by 
new sub-secs, (2) to (6), by Act No. 15 


of 1976, the power to grant free per- . 


mits has vanished. To add punch to 
this argument reliance has been strongly 
placed on the statement: of Objects: and 
Reasons appended to Act 15 of 1976. 
In this connection, counsel also had em- 
phasiseq that previous to the coming m- 
to force of U. P. Act 15 of 1976, the 
notification dated 30th March, 1972, had 
been issued under sub-sec. (2) of Sec 
tion 43A and neither could S, 43A (1), 
which is a genera] provision,. be taken 
advantage of for the said purpose before 
Amending Act 15 of 1976, nor after the 
amendments made by the same. 


thoughtful 
submission 
counsel, but are unable 
to sustain the same. S. 43A (1) is in 
very wide terms. It authorises’ the 
State Government to issue such direc- 


17. We have given our 
consideration to the above 
of the learned 


tions of a general character as it may be © 


.jeconsidered necessary or expedient in 
respect of any matter relating to road 
transport, The ‘language of the aforesaid 
provision is wide. and takes within itself 
the power of the State Government to 
issue a direction for the grant of free 
permits. ‘The paramount consideration 
for which the direction for the grant of 
permits can be issued is public. interest. 


18. For the view taken above, that 
a direction of the nature as it was done 
in the present case could be issued 
under sub-sec, (1) of S. 483A we fmd 
support from sub-secs. (3), (4), (5) and 
(6). As sub-sec. (3) refers to sub-sec. (1) 
and provides that a direction under the 
aforesaid. sub-sec, (1) can be issued with 
retrospective effect similarly, sub-sec. (4) 
' talks of the direction thought of -by 
' gub-sec, (1) which would be, if g.vep 
effect, binding on the Transport Autho- 
rities, Similarly, sub-sec, (5) of S. 434 
again in its tern speaks of the direction 


of sub-sec, (1) and requires the autho- ` 
rities to pass order in accordance with. 
the directions ‘of Sub-sec.- (1) when issu- - 
ed. Sub-sec, (6) also, if considered .in . 


a- proper perspective,- would lead to the 


conclusion that in a case where a gene- ` 
_- ra] direction under sub-sec, (1) has been 


issued. for. grant. of free permits, Ss. 47, 


t 
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50 and 57 will not apply. since all 
these sub-sections refer to sub-sec.--(1) 
of S. 43A to us it appears that the sub- 
mission of the petitioner’s learned coun- 
sel that S. 43A (2) can alone be. utilised 
for the purpose of grant of permits 
and has to be adopted to and the pro- 
cedure provided therein must be neces- 
sarily followed, is not correct, . 


19. It is further contended that 
S. 43A (1) being couched in general 
terms has to be of necessity subordinate 
to and yield place to sub-sec. (2). With 
due deference to the argument of the 
learned counse] for the petitioner, we 
may say it amounts to putting the cart 
before a horse. S. 43A (1) is generic 
and S, 43A (2) is its species. Sub- sec. 
(2) does not destroy the generality of 
the provisions of sub-sec. (1) of S. 43A 
If 43A (2) is considered to be the pro- 
vision .exhaustive on the controversy 
in issue, sub-sec. (1). of S. 32A will be 
come redundant. Attempt should be to 
make -bolh the provisions workable..and 
interpretation should be such that hone 
of the two provisions is rendered. .-re- 
dunant. - 


20. At this place; we may refer to 
the significance of the expression “with- 
out prejudice to` the generality of the 


- provisions of sub-sec. (1)”, used in’ sub- 


sec, (2) of S. 43A. The opening words 
of S. 43A (2) are intended to make it 
clear. that S$. 43 (1) should not be re- 
stricted in its application by reason of 
The 
question as to the interpretation of this 
expression used in Art. 31B of the Con- 
stitution, in connection with the scheme 
of this Article and Art, 31A came up for 
consideration before the Supreme Court 
in State of Bihar v. Kameshwar Singh, 
(AIR 1952 SC 252). It was observed 
by Patanjali Sastry, C. J, as s follows Ast 
p. 267). i 


“There: is nothing in Art. 31-B to ih- 
dicate that the specific mention of cer- 
tain statutes was only intended to illus- 
traté the application of the general 
words of Art. 31A. The opening words 
of Art, 31B are only intended to make 
clear that Art. 31A should not be re- 
stricted in its application by reason . -of 
anything contained in Art. 31B, and. are 
to. restrict the 

application of the ‘latter: article’ or. of the 
enactments: referréd’ to` aa to” ac- 
quisition of estate.” ee 
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21. In Visheswer Rao v. State of 
Madhy Pradesh (AIR 1952 SC 252 at 
p. 301), Mahajan, J. (as he then was) ob- 
served: -> 


“Article 31-B specifically validates 
certain Acts mentioned in the Schedule 
despite the provisions of Art. 31A and is 
not illustrative of Art. 31A but’ stands 
independent of it.” 

22. This controversy also came up 
for consideration before the Privy Coun- 
ci} in Emperor v. Sibnath Banerjee 
(AIR 1945 PC 156 (160). Lord Than- 
kerton did not agree with the view 


taken by the Chief Justice of the Fede- 


Ta] Court ‘and observed: . 

“The Lordships are unable to agree 
with the learned Chief Justice of the 
Federal Court in his statement of the 
relative positions of sub-sec. (1) and 
(2) of S. 2, Defence of India Act...In the 
opinion of their Lordships, the func- 
tion of sub-see. (2) is merely an illustra- 
tive one, the rule making power is con- 
ferred by sub-sec, (1) and the ‘Rules’, 
which are referred to in the opening 
sentence of sub-see, (2), are the rules 
which are authorised by, and made 
under, sub-sec, (1), the provisions of 
sub-sec. (2) are not restrictive of sub- 
sec, (1), as indeed is expressly stated by 
the words ‘without. prejudice to the 
generality of the, power conferred by 
Sub-seec. (1).’” i 


23. The same view was taken by the 
Supreme Court in Afzal Ullah v. State 
of U. P. (AIR 1964 SE 264). In that case, 
challenge was made to the vires of the 
bye laws framed by the Tanda Munici- 
pality relating to the establishment, re- 
gulation and inspection of markets. It 
was urged that the bye-laws were not 
justified by any of the clauses of S. 298F 
of the Municipalities Act. Repelling 
the contention, Hon’ble Gajendragad- 
kar J. observed (at p. 268). 

‘Tt is now wel] settled that specifie 
provisions such. as are contained in the 


severa] clauses of S. 298 (2) are merely. 


illustrative of the genmeralHty of the 
powers prescribed by S. 298 (1).” 


24. This view was re-stated and re- 
affirmed in Om Parkash v. Union of 
India (AIR 1971 SC 771), Finally. to 
‘quote the words of that great Judge, 
Justice Cardozo, “we must not sacrifice 
the general to the particular’. (See 
Cardozo’s 
Process.) 
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` Scheduled Tribes. 


The Nature of the Judicial 


A.I. B. 


25. Thus, sub-sec, (2) is out of our 
way. The impugned direction dated 
10th Jan, 1981, could be held to be ultra 
vires only when it did not fal) within 
the four corners of sub-sec, (1). In our 
opinion, the direction in question could 
be issued under ‘sub-sec. (1) and was 
therefore, valid. 


26. In the present case, the power 
conferred by S. 43A (1), as found above, 


is very wide and under it the impugned - 


direction could be issued. 


27. Sri Shanti Bhushan strongly re- 
lied upon the Statement of Objects and 
Reasons given in the Bil} which’ resulted 
in Act 15 of 1976, and urged that the 
State Government had on a review of 
the policy taken g decision against the 
grant of free permits, hence if S. 43A is 
interpreted by taking the Objects and 
Reasons into aecount, one must find that 
the impugned notification is against the 
said provision. Counsel’s submission 
was that any notification issued under 
S. 43A must have provided for three 
things, (1) the number of stage carriaga 
or contract carriage permits that should 
be granted, (2) the preference or order 
of preference to be given to or the 
quota to be fixed for, and (3) reservation 
for members of Scheduled Castes and 
He submitted that 
as the impugned notification did not 
provide either for the number of. per- 
mits to be granted or for reservation, 
the ‘same is invalid. 


28. We have already quoted the Ob- 
jects and Reasons of the Bills in the 
opening part of our judgment. We are, 
however, unable to agree with the 
learned counsel. That argument is bas- 
ed on a wrong premise. It is well set- 
tled that “Statement of Objects and 
Reasons” may be availed of when the 
language ysed in the section is ambigu- 
ous and is incapable of conveying a 
mreaning. In case of ambiguity, some 
help may be derived by referrmg to the 
Objects, but the Objects and Reasons 
cannot override the effect which follows 
from the explicit and unmistakable lan~ 
guage of its substantive provisions 
Such effect is the best evidence of in- 
tention. The Statement of Objects and 
Reasons is not a part of the Act and, 
therefore, not even relevant in q case 
in which the language of the Act leaves 
no room whatsoever to doubt as to what 
was meant by the Legislature. 
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29. In Aswini Kumar Ghose ‘vy. 
Arbinda Bose (AIR 1952 SC 369), the 
Supreme Court had an occassion to con- 
sider the purpose for which a Court can 
refer to the Statement of Objects and 
Reasons, It observed (at p. 378). 


“The Statement of Objects and Rea- 
sons, seeks only to explain what reasons 
induced the mover to introduce the Bill 
in the House and eke objects and re- 
asOns may or may not correspond to the 
Objective which the majority of the 
members had in view when they passed 
it into the law. The Bill may have 
undergone radical changes, The State- 
ment of Objects and Reasons appended 
to the Bill should be ruled out as ‘an 
aid to the construction of a Statute.” 


30. In Pathumma v. State of Kerala 
(AIR 1978 SC 771) (para 50), with regard 
to the utility of Objects and Reasons, the 
Supreme Court stated thus : 


"We are, however, ‘unable to agree 
with this argument because in view. of 
the clear and unambiguous provisions 
-of the Act, it is not necessary for us to 
delve into the Statement of Objects and 
Reasons of the Act.” 


31. In our opinion, the intention 
should ‘be ascertained from the words 
of the Statute with such extraneous as- 
sistance as is legitimate. To us, it does 
not appear to be legitimate to derive any 
help from the Statement of Objects and 
Reasons on which strong reliance has 
been placed by the petitioner's learned 
counsel. ‘For accepting the argument of 
the learned counsel for the petitioner 
we will have to shut our eyes to sab- 
sec. (1) of S. 43A, which is not possible 
to be done. The Statement, in our view, 
may be evidence of the surrounding 
circumstances aNd is- not a direct evi~ 
dence of Parliamentary intent, To us it 
also appears that the Legislature did not 
want to do away with the power of grant 
of free permits altogether. It only want- 
ed the said pOwer to be used in some 
cases in a different way than what it 
bad been done in 1972. For that limit- 
ed purpose, sub-sec, (2) of S. 43A was 
amended. The amendment made -does 
not take away the power of the State 
Government in its entirety of issuing a 
direction for the grant of free permits. 
Where the State Government did not 
desire to issue a direction of a general 
nature for gtant of free permits on all 
non-nationalised routes, it could do se 
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by talking of reservation (sic) to sub- 
sec, (2):of S. 43A. This was not neces- 
sarily -required to be done’in all the 
cases. The general power of the State 
Government-to issue permits to all eli- 
gible candidates was retained and was 
not done away with If the Legislature 
wanted to do so, the simple thing was 
to delete sub-sec, (1) of S. 43A. The 
policy of free grant of permits has been 
lauded by the Supreme Court in Hans 
Raj Kehar v. State of U. P. (AIR 1975 
SC 389 at p. 392) (supra). It said, 

E baton. Larger number of buses ope- 
rating on different routes would be for 
the convenience and benefit of the tra- 
velling  public,............6. Any measure 
which results in larger number of buses 
operating on various routes would neces- 
Sarily eliminate or in any case minimise 
long hours of waiting at the bus stands. 
It would also relieve congestion and 


provide for quick and prompt transport 


service, Good transport service is one 
of the basic requirements of a progres- 
sive society. Prompt and quick transport 
Service being a great boon for those who 
travel, any measure which provides for 
such an amenity is in the very, nature of 
things in the public interest.” 


Thus, the policy of free permits is 
essentially conceived in public interest. 


32. It would thus appear that the 
policy of free permit is essentially con- 
ceived in public interest. In such a 
policy being followed, opportunity of 
equal participation is available to all, ` 


33. For what we have said above, we 
have covered all the contentions raised 
on behalf of the petitioner and find that 
Ss. 47, 50 and 57 were not required to 
be followed in a case covered by S. 43A. 
The impugned notification cannot be 
declared to be invalid on the ground of 
the same being in conflict with the 
provisions. Similarly, our 
view is that the impugned notification 
is in conformity with and not contrary 
to S. 43A of the Motor Vehicles Act. 
We may, however, point out that the no- 
tification dated Jan, 23, 81, is consequen- 
tial to the notification dt. 10th Jan. 81. 
Since the scheme of grant of free per- 
mits has been held by us to be valid, 
the State Government had the power to 
prescribe the procedure to be follow- 
ed in granting the same which has been, 
provided fer by the notification dated 
Jan. 23, 1981. 
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For the: reasons given above al] the 
writ ‘petitions fail and are dismissed 
with costs, The stay orders passed in 
these petitions from time to time are 
vacated, and the stay applications made 
in the writ petitions are dismissed. 


Petitions dismissed. 
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Lakhmi Chand, Petitioner v. The Collec- 
tor, Agra and others, Respondents. 

Civil Misc. Writ Petn. No. 15379 of 1981, 
D/- 3-9-1982. l 

(A) U. P. Gaon Sabha and Bhumi Pra- 
bandhak Samiti Mamnal, Para 58 — Public 
auction — Provision about closure of auc- 
tion in favour of highest bidder — Does not 
apply in case of contrary directions by State 
Govt. issued under Section 126 of U. P. Act 
1 of 1951, in view of Proviso to R. 115-S of 
the Rules of 1952. (Q U. P. Zamindari 
Abolition and Land Reforms Act (1 of 1951), 
S. 126; (ii) U. P. Zamindari Abolition and 
Lang Reforms Rules (1952), R. 115-S). 

(Para 4) 


(B) Constitution of India, Art, 226 — Pub- 
lic auction — Refusal to accept bid before 
contract is concluded — Such bidder does 
not get any legal right so as to maintain writ 
petition. 

Where in a public auction for fisheries 
rights the Collector in terms of the condi- 
tions of the auction permitting him to reject 
highest bid, declined to grant lease in favour 
of the highest bidder, such bidder does not 
acquire any legal right to maintain a writ 
petition. (Para 6) 


Where licences are granted by holding auc- 
tions the parties are bound by the terms and 
conditions of the auction. The petitioner 
and other bidders participated in auction 
without demur and with full knowledge of 
the commitments which the bids involved. 
The conditions governing the auction were 
in the nature of an invitation to those who 
were interested in the sale of fisheries rights 
to make their offers. The bids given in the 
auction were offers made by the prospective 
vendors to the Collector. and the parties 
could not resile from such conditions. It is 
only after the Collector accepts and approves 
of the highest bid that the question of ex- 
ecuting a lease arises. Until such approval 


or acceptance by the Collector is accorded . 


and. the. formal agreement executed on be- 
eet RC 
IZ/JZ/E255/82/AMG a 
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half of the Collector, the: sale is not binding 
on him. The petitioner’s so-called highest 
bid at the auction having not culminated into 
a binding contract -between the parties, the 
petitioner has no enforceable right to chal- 
lenge the settlement made by the Collector 
in favour of the other person. It was open 
to the Collector not to accept any highest 
bid. Thus, a concluded contract did not 
came into existence between the parties and 
in any case if the petitioner feels aggrieved 
on account of the breach of the conditions 
of the contract, a writ petition is not an ap- 
propriate remedy for impeaching contractual 
obligations. AIR 1972 SC 1242 and AIR 1972 


SC 1816, Rel. on. (Paras 6, 8) 
Cases Referred: Chronological Paras 
AIR 1979 SC 43 : 1977 All LJ 1357 


1978 All LJ 108 : 
AIR 1975 SC 1121 
AIR 1975 Orissa 33 

AIR 1975 Orissa 202 (FB) 
1972 SC 1242 
AIR 1972 SC 1816: 
1971 All 290 : 
AIR 1964 SC 685 
-1962 SC 1183 : 1962 All LI 523 

R. K. Dwivedi and L N. Misra, for Peti- 
tioner; Standing Counsel and D. S. Sinha, 
for Respondenis. 

ORDER :— The Collector, Agra, respon- 
dent No. 1, made a declaration by publica- 
tion for holding an auction of fisheries rights 
of river Yamuna Part IM for the period 1-1- 


1978 Tax LR 1684 
: 1975 Tax LR 1569 


1972 Tax LR 2298 
1971 All LJ 262 


TAA SOA HA SS OO 4) ~) 


1982 to 31-12-1982 under Section 122-A° of — 


the U. P. Zamindari Abolition and Land Re- 
forms Act read with Para 60 of the U. P. 
Gaon Sabha and Bhumi Prabandhak Samiti 
Manual, hereinafter referred to as ‘the 
Manual’, in accordance with the terms and 
conditions incorporated in the auction notice 
attached as Annexure CA 2 to the counter 
affidavit filed on behalf of the respondents 
Nos. 1, 6 and 7 i.e. the Collector, Agra, the 


‘District Land Reforms ‘Officer, Agra and the 


State of Uttar Pradesh. The conditions. of 
the auction, inter alia, were that a bidder 
would be required to deposit a sum of 
Rs. 1,000/- as advance, thereafter furnish a 
certificate of solvency and then he would 
be entitled to participate in the auction. It 
was also provided that the bidder in whose 
favour the auction concluded would have to 
deposit one/fourth of the bid amount im- 
mediately and in the event of default his 
advance money i.e, Rs. 1,000/- would be 
forefeited and the bid would stand cancelled. 
Para 6 of the Conditions stipulated that ‘al 
thé conclusion of the bids the highest bidder 
would be requited to deposit‘ one-fourth of 
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the. bid ‘amount’ immediately and after -ob-. 
obtaining the sanction of: the Collector he 
would have to deposit another one-fourth 
prior to the execution of the lease; thereafter 
the remaining half of the amount would 
have to be deposited in two equal instal- 
ments within six months. In the event of 
default in depositing the instalments the Col- 
lector. shall-be competent to cancel the lease 
and order reauction and recover. the loss 
from: the lessee. Para 9 of the Terms and 
Conditions is important and it is to the effect 
that ordinarily lease shall be executed in 
favour of the highest bidder but the Collec- 
tor will have the right not to accept such 
highest bid and accept a lower bid and that 
the decision of the Collector in this respect 
shall be final. Para 24 of the Conditions 
provided that all disputes relating to the lease 
shall be decided by the Collector or his 
nominee, 


2. Initially the auction of the fisheries 
rights for Gaon Sabha Naunihai in respect 
of Yamuna river Part IN was held on 16-10- 
1981 by the District Land Officer, Agra, res- 
pondent No. 6. The petitioner’s bid to the 


.tune of Rs. 70,100/- was the highest bid 
whereas the bid of Ram Babu, respondent 
No. 3, was for Rs. 70,000/- only. These bids 


r 


r 


being considered inadequate by the respon- 
dent No. 1, The Collector, Agra, he ordered 
that the auction be held on the following 
day. Accordingly on 17-10-1981 again an auc- 
tion was held in which the respondent No. 2, 
Jan Kalyan Samiti raised its bid to Rupees 
1,50,200/-, the petitioner to Rs. 1,20,100/-, 
Ram Babu, respondent No. 3, to Rs. 97,100/-, 
Rais Khan, respondent No, 4, to Rupees 
1,50,100/- and Sunehari Lal to Rs. 1,50,000/-. 
The bid of respondent No. 2, namely, Jan 
Kalyan Samiti, being the highest, was provi- 
sionally, accepted, subject to the approval of 
the Collector and a direction for deposit of 
one-fourth of the total bid amount was 
issued by the respondent No. 6. However, 
this auction. was also cancelled on the ground 
that the auction bids in question were lower 
than those received in the preceding years. 
Consequently, the Additional Collector by his 
order dated 29-10-1981 directed reauction. 
The auction was then held on 5-11-1981 in 
which .Sunehari Lal- offered a bid of Rupees 
2,00,000/-, Sri Rais Khan of Rs. 1,50,100/-, 
the petitioner of Rs.. 1,51,000/- and Ram 
Babu of Rs. 1,50,000/-.. The. bid of Sune- 
hari Lal being highest .was provisionally ac- 
cepted by the auctioning. authority, namely, 
the District Land Reforms Officer but Sune- 
hari Lal did. not--deposit-qne-fourth of the. 
bid money. and as. such the auction held on 
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À PR 1981 .was cancelled and the Additional 


Collector passed an order directing forfeiture 
of the earnest money deposited by Sunehari 
Lal and ordered reauction. The order was 
passed in accordance with condition No. 3 
of the Terms and Conditions of the auction 
notice. In the circumstances on 7-11-1981 
the petitioner filed an application purporting 
to be under para 60 (3) of the Manual assert- 
ing that he was a local fisherman and after 
the exclusion of the highest bid of Sunehari 
Lal on account of his failure to deposit one- 
fourth of the bid money, the petitioner be- 
came entitled to the acceptance of his bid. 
In these circumstances the District Land Re- 
forms Officer recommended fresh auction 
and the Additional Collector after consider- 
ing the petitioner’s application dated 7-11- 
1981 ordered reauction, which took place on 
23-11-1981. In the meantime the petitioner 
had preferred a revision before the Commis- 
sioner and at the time of reauction the peli- 
tioner again asserted by making an applica- 
tion dated 23-11-1981 that he was a local 
fisherman and that he did not want any re- 
bate of 25% to which he was entitled under 
the Rules and that even if the highest bid 
of respondent No. 2 be taken into account, 
then after deducting 25% the net amount 
paid by the petitioner would be highest, since 
the respondent No. 2 had actually claimed 
such rebate. On the petitioner’s application ` 
the auctioning officer passed an order: | 
“He may offer bid if he so likes”. 


3. But the petitioner did not offer any 
bid. The objection filed by the petitioner 
-was ultimately rejected by the Collector, Agra 
by his order dated 22-12-1981! and the auc- 
tion held on 23-11-1981 was declared valid. 
It was by virtue of that auction that fisheries 
rights of river Yamuna Part OI -for the year 
{982 were finalised in favour of the respon- 
dent No, ?' i.e. Jan Kalyan Samiti. On these 
facts the petitioner has prayed for a writ of 
certiorari for quashing of the order of the 
Collector, Agra dated 22-12-1981 and- fora 
mandamus directing the respondent No. 1 
not to grant approval in favour of respon- 
dent No. 2 on the basis of the reauction 
dated 23-11-1981. At the Bar another re- 
lief, which was vehemently pressed, was that 
the relevant authority be asked to execute a 
Patta in the petitioner’s favour and the col- 
lector be ordered to grant approval 9 the’ 
same. 

4. The question therefore which arises for 
decision is as to whether the petitioner is- 
entitled -to the reliefs claimed and whether. 
on the above facts the authority concerped: 
could be ordered to execute a Patta.in.;:the 
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petitioner’s favour and grant approval of the 
same. The subsidiary arguments advanced 
were that the authority had no right to 
cancel the auction from time to time and 
order reauction and that the petitioner 
having complied with all the requirements of 
law had earned a right to the execution of 
the lease in his favour. He mainly relied on 
the provisions of Para 60 of the Manual 
which, inter alia, provides: 


“The highest bids in the auctions of fish- 
ing rights, whether the auctions are conduct- 
ed by the Bhumi Prabandbak Samiti (Land 
Management Committee) or by the Collec- 
tor, shall be accepted. If, however, the 
highest’ bidder does not belong to a class of 
local professionals (Mallaos or Dheemars 
etc.) or is not their registered co-operative 
society, and any of the other bidders be- 
longing to such a class has given a bid, 
which is not less than 75 per cent of the 
highest bid, the lease of fishing rights shall 
be given to him. If there are more than 
one such bidders among the local profes- 
sionals, the person whose bid is the highest 
among such of them shall get the fishing 
lease. 
shall, as far as possible, be avoided.” 


Reliance was.also placed on the provisions 
of Para 58 of the Manual which says that 
-no lease or licence in respect of any property 
vested in the Gaon Sabha shall be made in 
favour of a person except by public auction 
held in accordance with the procedure pre- 
scribed below: 


“the auction shall be closed in favour of 
the highest bidder and shall become final— 


' (a) Where no objections are filed— On the 
expiry of forty two days from the date of 
auction. 


(b) Where any objections are filed— On 
the auction being confirmed by the Tahsildar 
or the Collector after the disposal of objec- 
tion or the appeal, as the case may be.” 


It was contended, in short, ‘that under the 
Rules the petitioner was the highest bidder 
and under the law the authorities were legally 
bound to close the auction in favour of the 
highest bidder and consequently the impugned 
order passed in favour of the respondent 
No. 2 was illegal. Before dealing with the 
various submissions of law made before me 
I deem it necessary to refer to the prelimi- 
nary point on which alone the entire argu- 
ment of the petitioner can be foreclosed. It 
cannot be disputed that originally the State 
was the repository of the rights in fisheries. 
Section 6 of the U-.P..Zamindari Abolition 


` 
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Creation of monopolies of individuals’ 


and Land Reforms Act, 1950 provides that 
all rights, title and interest of all the inter- 
mediaries in fisheries shall cease and be vest- 
ed in the State of Uttar Pradesh free from 
all encumbrances. Under Section 117 of 
the’ same Act it was open to the State Gov- 
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ernment to declare by means of a notifica- ` 


tion that: from ‘the date specified.in this be- 
half all the fisheries which had vested in the 
State shall vest in a. Gaon Sabha or any 
other local authority etc. It is by virtue of 
such subsequent notification that the rights 
in fisheries have come to vest in-the Gaon 
Sabhas. By virtue of S. 28-A of the U. P. Pan- 
chayat Raj Act the Gaon Panchayat of every 
Gaon Sabha shall also be the- committee 
known as the Bhumi Prabandhak Samiti 
which would discharge the duties of the up- 
Keep, protection aad supervision of ‘all pro- 
perty vested in the Gaon Sabha under Sec- 


tion 117 of the U. P. Zamindari Abolition: 
and Land Reforms Act. 


Section 28-B of 
the U. P. Panchayat Raj Act provides that 
the Bhumi Prabandhak Samiti shall for and 
on behalf of the Gaon Panchayat establish- 
ing it be charged with the general manage- 
ment, preservation and control of all pro- 
perty referred to in Section 28-A, including 
the maintenance and development of fisheries 
and tanks. Thus it would be seen that the 
Bhumi Prabandhak Samiti discharges only 
those functions which are delegated to it by 
the State Government. Section 126 of the 
U. P: Zamindari Abolition and Land Re- 
forms Act empowers the State Government 
to issue such orders and directions to the 
Land : Management Committee as may ap- 
pear to be necessary in order to ensure the 
efficient discharge of..such functions. 
State Government has also been empowered 
by the U. P. Zamindari. Abolition and Land 
Reforms Rules to issue direction under the 
Rule 115-A to the Bhumi Prabandhak 
Samitis (Land Management Committees) 
established under Section 28-A of the. Pan- 
chayat Raj Act on several matters, including 
those relating to the functions of the Bhumi 
Prabandhak Samiti as laid down in S. 28-B 
of the U. P. Panchayat Raj Act. In this 
connection it is necessary to notice the pro- 
visions of Rule 115-B of the U. P. Zamin- 
dari Abolition and Land Reforms Rules and 
explanations added thereto: ee 
“115-B. The directions on the subjects men- 
tioned in Rule 115-A shall be issued by the 


Committee: through the Collector of ‘the dis- 
trict. ` a 


The - 


po i 


~ 


‘State Government to the Land Management 


Explanation (1)— The directions contained 


in the’ Bhumi Prabandhak Samiti Manual 
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in accordance with R. 115-A. ° 

Explanation (I}— The directions contain- 
ed in the Gaon Samaj Manual, so far as they 
are necesssary for purposes of this Act, 


and are not inconsistent with these rules, 


shall be deemed to be the directions issued 
under Rule 115-A so long as they remain in 
force”. 


From Explanations I and H it is manifest 
that the Bhumi Prabandhak Samiti Manual 
is largely a compendium of the directions 
contained in the Rules framed under the 
U. P. Zamindari Abolition and Land Re- 
forms Act. I have already noted that in 
support of his contention the petitioner had 
mainly relied on para 58 of the Manual 
which lays down that the auction shall be 
closed in favour of the highest bidder. This 
provision is only an extension and reproduc- 
{tion of Rule 115-S of the U. P. Zamindari 
Abolition and Land Reforms Rules’ but that 
Rule is hedged in by the following proviso : 


“Provided that the provisions of this Rule 
shall not apply to cases in which the State 


Government issue directions under S. 126 of © 


the Act read with Rules 115-A and 115-B.”. 
Since the Rule enshrined in Para 58 of the 
Manual about the acceptance of the highest 
bid is culled from the directions issued under 
Section 126 of the U. P. Zamindari Abeli- 
tion and: Land Reforms Act read with 
Rules 115-A and 115-B of the U. P. Zamin- 
dari Abolition and Land Referms Rules, this 
provision shall not be applicable to the auc- 
tion of fishing rights. 


š. Even if. it be assumed for the sake of 
“argument that para 50 (587) of the Manual 
is attracted to the facts of the present case, 
the petitioner is not entitled to any relief. 
He can succeed on his own strength and not 
by merely pointing ‘out the infirmities in the 
case of the respondent No. 2. The existence 
of a legal right is the foundation of a peti- 
tion under Article 226 of the Constitution. 
Before a writ or an appropriate order can 
be issued in favour of a petitioner, it must 
be established that he bas a legal right, which 
has been illegally invaded or threatened. 
(See State of Orissa v. Ram Chandra Dev, 
AIR 1964 SC 685). The right to maintain 
a petition under Art. 226 postulates a sub- 
sisting personal right in the claim which the 
~ petitioner makes, and in the protection of 
which he is personally interested. (See Kalyan 
Singh v. State of U. P., ATR 1962 SC 1183). 
6. The question, therefore, which arises is 
whether the petitioner had acquired any legal 
right by virtue of which he could force the 
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shall be deemed to be the directions issued 


the District Magistrate to decline to grant a 


- without demur and with full knowledge of 


Jector not to’ accept any highest bid. Condi- 
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Collector to grant an approval to his bi 
and execute a: Patta in his favour. 

reply must be in the negative. The t 
and conditions of the auction were a 
mittedly embodied in the notice of auction 
annexed -as Annexure CA 2 to the counter 
affidavit of the District Magistrate. Para- 
graph-9 of that document clearly authorises 
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lease in favour of the highest bidder and 
attaches finality to his decision in this re- 
gard. It is, therefore, evident that unless the 
Collector approves of and accepts the highest 
bid, such bidder does not acquire any legal 
right to have the Patta. It is not the peti- 
tioner’s' case that his bid was approved by 
the Collector. On the other hand, his whole 
grievance is that the Collector acted illegally 
in refusing to accept the petitioner’s bid. 
Where licences. are granted by holding au 
tions the parties are bound by the terms and 
conditions of the auction. The petitioner 
and other bidders participated in auction 


the commitments which the bids involved. 
The conditions governing the auction were in 
the nature of an invitation to those who were 
interested in the sale of fisheries rights to 
make their offers.. The bids- given in the 
auction were offers made by the prospective 
venders te the Collector and the parties could 
not resile from such conditions. It is only 
after the Collector accepts and approves of 
the highest bid that the question of exeent- 
ing a lease within one week thereof arises as 
provided in para 10 of ‘the terms and condi- 
tions. Until such appreval or acceptance by 
the Collector is accorded and the formal 
agreement executed on behalf of the Collec- 
tor, the sale is not binding on him. Ad 
mittedly no such approval has been given by 
the Collector and no formal agreement was! 
executed. Consequently no rights have been 
created in faveur of the pefitioner on th 
basis of the bid offered by him. The peti- 
tioner’s so-called highest bid at the auction 
having not culminated into a binding con- 
tract between the parties, the petitioner has 
no enforceable right to challenge the settle- 
ment made by the Collector in favour of the 
It was open to the Col- 


tion No. 3'is very clear that where a person 
in whose favour the bid has concluded fails 
to deposit one-third of the bid amount im- 
mediately, the Collector can treat such bid 
as cancelled and likewise under Condition 
No. 6 if there is any default in the paymen 
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be ` reauctioned: 
the auction sales in which the vendor has 
Teserved: the right to refuse to accept the 
highest bid was succinctly enunciated in the 
case of Haridwar Singh v. Begun Sumbrui, 
AIR 1972 SC 1242, where in similar circum- 
stances their Lordships held that the coup 
could be settled with some other party de- 
spite an auction sale having taken place and 
the highest bid obtained and that this option 
was open to the Government until the 
highest bid was finally accepted. Similarly 
in the case of State of Orissa v. Harinarayan 
Jaiswal, AIR 1972 SC 1816, which related to 
a case of excise, it was ruled. that once the 
Government declined to accept the highest 
bid the auction held became useless. It was 
observed in para 17 that: 


“Public auctions are held to get the - best 
possible price. Once these aspects are re- 
cognised, there appears to be no basis for 
contending that the owner of the privileges 
in question who had offered to sell them 
cannot decline to accept the highest bid if 
he thinks that the price offered is in- 
adequate. There is no concluded contract 
till the -bid is accepted. . Before there was a 
concluded contract, it was open to the bid- 
ders to withdraw their bids ....... .. . By 
merely giving bids, the bidders had ‘not ac- 
quired any vested rights.” 





7. These principles. apply with full force 
to the facts of the present case. The above 
decisions of the Supreme Court were follow- 
ed by the Orissa High Court in the Divi- 

sion Bench case of Nilgiri Contractors So- 
ciety vV. State of Orissa, AIR 1975 Orissa 33 
and the Full Bench case of Abdul Yaqub 
y. State of Orissa, AIR 1975 Orissa 202. In 
the !atter decision it was held that it was ap- 
parent from the general condition of auction 
sale of the forest produce in Orissa, that a 
contractor acquired no nghts until the 
ratification order was communicated to him 
and a formal agreement was executed on be- 
half of the Government and so no legal right 
accrued to the petitioner which could be 
enforced through a writ petition. In the case 
of Sushil Chandra v. State.of U. P., AIR 
1971 All 290, a Division Bench decided that 


in an auction for sale of excise shops, ac- : 


cording to the provisions of the Excise 
Manual, unless a bid received the sanction 
of the Excise Commissioner, no right was 
acquired by the highest bidder and before by 
certifying of the acceptance no settlement of 


shop could be said to have taken place. For 


this-reason it was -héld that the‘petitioner de- 
pite his: highest bid- had- no. “locus. standi’ to 
. complain if the licence was refused to him. 


Lakhmi.Chand v.. 
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. 
* 
T e = . Tee prime To cea 


Collector, Agra As 1. R. 


The same. opinion--was. endorsed. in the cases 
of Virendra Kumar v. State of U. P., 1978 
All LJ. 108 and Krishna v. State. of U. P., 
AIR 1979 All 43. 


8. On the facts of the pent case I amı. 


unable to hold that a concluded contract 
came into existence between the parties: and 
in any case if the petitioner feels aggrieved 
on account of the breach of the conditions 


of the contract, a writ petition is not an ap-|_ 


propriate remedy for impeaching contractual 
obligations (See Har Shanker v. Deputy Ex- 
cise and Taxation Commissioner, AIR 1975 
SC 1121). i v 


. 9. I do not find any -merit in another 
submission: advanced on behalf of the peti- 
tioner on ‘the basis of para 60 of the Manual. 
It was contended first that the petitioner was 
a local fisherman as contemplated by Para- 
graph 60, and secondly, that the respondent 
No. 2 was not a registered Co-operative So- 
ciety of such local fishermen as provided by 
the same Rule. ‘These are essentially ques- 
tions of fact on which it is not possible for 
this Court to substitute its own finding. for 
the conclusions reached- by the authorities 


who held-and conducted’ the auction. Jn‘ the 


writ petition there is no- allegation that. the 
respondent No. 2 was not a registered’ So- 
ciety of professional fishermen of the -loca- 
lity. The only averment in para 10 is’ ‘that 


_ the respondent -No. 2 is a fraudulent organi- 


sation of one Brij- Lal and. it is -a forged 
body, none of whose members is a fisher- 
man. On the other hand, in the counter 
affidavit filed on behalf of respondent- No. 2 
there is a categorical assertion that it is a 
society registered’ under ‘Section 8 ‘(1) ‘of:-the 
U. P. Co-operative’ Societies Act, 1965: A 
photostat copy of the certificate of registra- 
tion- is appended as Annexure-CA 1: The 
District Magistrate in ‘his’ counter affidavit 
has also supported .his assertion and referred 
to the same registration certificate. It. con- 
tains an additional allegation which is: yery 
important that the petitioner may be a fisher- 
man but not a local fisherman vis- a-vis the 
area or river in question and so’ he was’ not 
entitled to’ the benefit of para 60 (3) (d) of 
the Manual.- 
with the finding of fact recorded by the Gol- 


‘lector and. the- District Land Reforms Oien: 


Agra. i ta z 


` 10. On the -aforesajd ‘analysis ` T ‘find 


_ «af 


I find no’ reason to disagree — 


no merit in this writ, petition, which iis, ' AC- ; 


cordingly dismissed. Ta _ the ircumstances 
of the case, there ig no order as to.costs, ! 


r 


~ Petition dismissed | 


© (LUCKNOW BENCH) `- 
S. C. MATHUR, J. 


- Mohan Singh Bedi, Petitioner v. Phool 
Chand and. others, Respondents. 


` Writ Petn. No. 221 of 1978, D/- 22-3-1982. ` 


' (A) Constitution of India, Art. 226 — 
U. P. Urban Bulidings Regulation of Sia io 
Rent and Eviction) Act (13 of 1972), Sec- 
tions 16, 21, 34 — Application by landlord 
for release and allotment of premises under 
Section 16 rejected — Writ petition by land- 
ford against rejection — Pending petition, 
landlord transferring premises — Transferee 

cannot ‘continue petition — Petition abates. 


. An application for release of -the. premises 
whether made under Section 16 or S. 21 (1) 
(a) has to be decided on the basis of the 
-heed’ of the applicant landlord. Therefore, 
the right of release is a personal right. Con- 
sequently there cannot be a general right of 
substitution on the death of the applicant or 
on transfer of the property by the applicant 
pending. the application. Only the limited 
right of substitution under Section 34 (4) 
and ,;Section 21 (7) on the déath of the ap- 
' plicant landlord is ` available. . Therefore, 
where the landlord filed a. writ petition under 
Article 226 against the rejection of his ap- 
plication for release and allotment of. the 
premises under Section 16 and during the 
pendency ` of the writ petition transferred the 
premises in question, the transferee is not 
entitled to be substituted in place of his 


" transferor landlord or to., prosecute further 


the writ petition. On the transfer of the 
. premises by ‘the landlord the writ ‘petition 
would abate. (Para 9) 


Œ) U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 1972), 


Sections 34 (4) and 16 — Proceeding under 


Section 16 for release and allotment of pre- © 


mises — Proceeding ‘when becomes proceed- 
tng for eviction within S. 34 (4) indicated. 


‘Normally in proceedings for. release or 
allotment of premises under Section 16 the 
question of eviction should not arise because 
the order of release or allotment is made in 
réspect of a vacant building. However, if 
some body ` unauthorisedly takes possession 
of the building the District ° Magistrate is 
_ authorised under Section 16 (4) to evict such 
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‘Mohan: Singh..v. Phool Chand . 
.. when- proceeding is taken -under Sec. 16: (4). 


_S. 34 (4) shall not apply. 
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Prior to this the proceeding under S. 16 (1) 
to (3} is not a proceeding for eviction and 
(Para 8) 

S. K. Mehrotra and Mohd. Dllyas, for Peti- 
tioner; Kailash Nath and P. K. Khare, | for 
Peeponeent 

-ORDER :— This is Jandlord’s petition 
arising from proceedings for release and 
allotment of residential accommodation under 
Section 16 of the U. P. Urban Buildings 
(Regulation of Letting, Rent and Eviction) 
Act No. 13 of 1972, hereinafter referred ‘to 
as the Act. The Additional District Magis- 
trate, Rent Control, Lucknow rejected the 
landlady’s application for release and allot- 
ted the premises in dispute to Phool Chand, 
opposite: party No. 1. His order has nies 
confirmed by the learned District Judge. The 
landlady Smt. Leela Devi therefore preferred 
writ petition in this Court. During the 
pendency of the writ petition she sold the. 
building to Mohan Singh Bedi who applied 
for substitution and was brought on record, 
in place of the Original . petitioner vide. 
Court’s order, dated . 4-8-1980, 


2. For the purpose of deciding this peti- o 


tion it is not necessary to state in detail the, 
case set up by the respective parties before 
ihe authorities below. Suffice it to say that 
the case of Leela Devi was. that- she. bona 
fide required the premises in dispute for Oç- 
cupation by herself and by members of ' her, 
family as the rented accommodation in her 
occupation was insufficient for her require- 
ments and further the landlord of the said 
accommodation was pressing her to vacate. 
the same. Opposite Party No. 1 claimed. 
allotment in his favour on the ground that 
the accommodation at his disposal was in- 
sufficient. for his requirements. ` Thus both 
the: parties pressed -their claim on the basis- 
of bona ‘fide personal need. It may be men- 


tioned, that after, allotment had been made 


in favour. of opposite party No. 1, no ap- 
plication had been preferred under S. 16 (4) 
for enforcement of the order. Admittedly the 
room in dispute was vacant. Both the. auth- 
orities below negatived the claim of Leela 
Devi and upheld the claim of opposite party. 
No. i. - 

"3. -At the time of the hearing of the writ 
petition preliminary objection was raised! by 
Sri Kailush Nath, learned counsel for the 


. opposite party No. 1. ‘regarding the- right: of 
sagen Singh. Bedi to get himself substituted 


oer 


wre petition. 


= counsel - ‘the right c of release claimed’ " under 
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Section 16 is ə personal right and, therefore, 
the transferee from the previous landlord 
cannot claim substitution and is- also not 
entitled to continue the -petition. The learn- 
ed counsel invited my attention to S. 34 (4) 
of the Act and argued that. under this provi- 
sion substitution could be claimed only in 
case of death and only in respect of pro- 
ceedings for determination of standard rent 
or for eviction from a building. ‘According 
to the learned. counsel since the ingredients 
for the applicability of sub-sec. (4) of S. 34 
are wanting in the present case, Mohan Singh 
Bedi could not claim substitution. 


4. The preliminary objection has been 
contested on behalf of Mohan Singh Bedi, the 
substiiuted petitioner. According to the peti- 
tioner’s learned counsel Section 34 (4) is in- 
applicable to proceedings under Art. 226 of 
the Constitution. Accerding to the learned 
counsel substitution in proceeding under 
Article 226 is to be made with reference to 
the principles contained in O. XXII of the 
Civil P. C. and on general principles of law. 
It was also argued on behalf of the peti- 
tioner that a person. who could be said to be 
an aggrieved person, was entitled to get 
himself substituted and since Mohan Singh 
Bedi was also an aggrieved person, he was 
entitled to be substituted and to continue the 
petition. In support of his contention that 
©. XXI of the Civil P. C. is applicable to 
proceedings under Article 226, the learned 
counsel placed reliance upon several deci- 
sions of this Court as well as of other High 


5. The preliminary objection raised before 
me on behalf. of opposite party No. 1 was 
raised before Hon’ble K. N. Goyal, J. also 
when Bedi’s 
came up before him. Goyal, J. did not go 
into the question at that stage and reserved 
Tight to opposite party No. 1 to raise the 
plea at the time of.the hearing of the writ 
pelition. He thus allowed impleadment of 
Bedi without prejudice to the respective con- 
tentions and rights of the parties arising 
from the preliminary objection of opposite 

party No. i. This is how in spite of Bedi 
having been impleaded in place of. Smt. 
Leela Devi, the question of menplescnient is 
still open. a2, i 


6. In this petition it is not necessary to 
decide the question ‘of the applicability of 
Order XXII to proceedings under Art. 226 
of the Constitution because even undef 
O. XXII substitution can be claimed only if 
the right to sue survives. The materia] ques- 
lion, therefore, to be decided in the present 


Mohan Singh v. 


application for impleadment ' 
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case is whether in spite of the- sale deed ex- 
ecuied by Smt. Leela Devi in favour of 
Mohan Singh Bedi the right to sue survives. 
This question has to be decided with refer- 
ence to the provisions of the Act. 

7. Broadly speaking, 
plates 4 types of proceedings, viz., (i) for re- 
lease or allotment of vacant building and 
enforcement of release or allotment order; 
this is dealt with under Chap ID; (ii) for re 
lease of building occupied by a tenant and 
eviction of the tenant therefrom; this is dealt 
with under Chap. IV; (iii) for determination 
of standard rent; this is covered under Chap- 
ter II; and, (iv) for restoration of amenities 
withdrawn by the landlord, this is covered 
by Chap V. l 

8. There is no provision in Chaps. IH, TF 
and V regarding substitution of a party in a 
pending proceeding on account of death of 
party or transfer of the property. Out of 
4 Chaps. mentioned above there is provision 
for substitution under Chap. IV only. Sec- 
tion 21 falling under this Chapter deals with 
the release of a building occupied by a tenant 


when the same is required by the landlord — 


for one or more of the purposes mentioned 
in Clauses (a) and (b) of sub-section (1) of 
the section. Under Clause (a) the building 
is released if it is bona fide required by the 
landlord for occupation by himself or by any 
member of his family or by persons for 
whose benefit it is held’ by him. Under 
Clause (b) the building is released if it is in 
a dilapidated condition and is required for 
purposes of demolition and new construction. 
Under this clause mere dilapidated condition 
of the building is not enough to claim re 


lease the Jandlord should further intend to : 


demolish it and to construct a new. Sub- 
section (7) provides as follows :— 

“Where during the pendency of an ap- 
plication under Cl. (a) of sub-sec. (1), the 
Jandlerd dies, his legal. representatives shall 
be entitled to prosecute such application 
further on the basis of their own need in 
substitution of the deceased.” 

The above provision contemplates substitu- 
tion in one event only and that is the death 
of the landlord. It does not speak of trans- 
fer by sale or gft. 
striction. on the right of the legal representa- 
tive to prosecute the application and this re- 
striction is that the legal representative must 
require the building for his own needs. A 
legal representative cannot prosecute the ap- 
plication on the basis of the need set-up by 
the deceased landlord. This is apparent from 
the use of the words ‘on the basis of thein 
own need in substitution of the deceased’. 


the Act contem- 


There is a further re-- 
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This provision applies only to an application 
under Clause (a); this has no application 
when release is claimed. under Clause (b). 
This sub-section is not exhaustive of the 
right of substitution in a proceeding under 
Section 21. It has to be read along with 
Section 34 (4) which provides as follows :— 


“Where any party to any proceeding for 
the determination of standard rent or for 
eviction from a building dies during the 
pendency of the proceeding, such proceeding 
may be continued after bringing on 1 the re- 
cord— 

(a) in case of the ianalged or tenant, his 
heirs or legal representatives; 


‘(b) in the case of unauthorised occupant, 
any person’ claiming under him or found in 
occupation of the building.” 


. Section 34 finds place under Chap. VI. which 
deals with penalties and procedure. Sub- 
section (4) makes a general provision regard- 
ing substitution. This also speaks of death 
only, further jt restricts the rights of sub- 
stitution to specified types of proceedings. 
These proceedings are Nos. (i) for’ determina- 
tion of standard rent, and (ii) for eviction 
from a building. Proceedings under Chap- 
ter OI may have two stages, the first stage 


dealing only with the passing of an order. of 


allotment or release, and the second dealing 






mally in proceedings for release or allot- 
ment the question of eviction should . not 
arise because the order of: release or allot- 
ment is made in respect of a vacant building. 
However, if somebody unauthorisedly takes 
ossession of the building, the District Magis- 
trate is authorised under sub-sec. (4) to evict 
such an unauthorised occupant. Thus, a 
proceeding under Section 16 becomes a pro- 
ceeding for eviction within the meaning, of 
sub-section (4) of Section 34 only when pro- 
ceeding is taken under sub-sec. (4) of S. 16. 


tion and sub-section (4) of Section 34 shall 
not apply. 


9. Sub-section (2) of Section 16 provides 
that an order of release shall not be passed 
fm favour of the landlord unless the District 
Magistrate is satisfied that the building op 
any part thereof is bona fide required by the 
landlord for occupation by himself or any 
member of his family or any person for 
whose benefit it is held by him. Another 
provision for release in favour of landlord 
in Section 21- Clause: (a) of sub-sec. (1) of 


` 
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Prior to this it is not a proceeding for evic- 
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this section also speaks .of bona fide require- 
ment of the landiord for occupation by him- 
self or any member of his family or any 
person for whose benefit it ‘is held. Now-a 
landlord may bona fide require a building for 
the purposes mentioned heréin but his heirs 
or.. transferees may not have any such re- 
quirement. Jt is for this reason that it has 
been specifically provided under sub-sec. (7) 
of Section 21 that on the death of the land- 
lord his legal representatives can prosecute 
further the application under Section 21 (1) 
(a) on the basis of his own need in substitu- 
tion of the need of the deceased. The legal 
representative cannot, therefore, claim further 
prosecution of the application on the basis 
of the need set up by his predecessor. These 
provisions make it abundantly clear that an 
application for release whether made under 
Section’ 16 or under Section 21 has to be 
decided on the basis of the need of the ap- 
plicant himself, the right of release is there- 
fore, a personal right. Consequently there 
cannot be a general right of substitution on 
the death of the applicant or on transfer of 
the property by the applicant. Only the 
limited right of substitution provided under 
Section 34 (4) and Section 21 (7) is avail- 
able. Since Bedi’s case does not fall under 
either of the two provisions, he is no 
entitled either to be substituted in place o 

his transferor or to prosecute further the 
present writ petition. On the transfer of os 
property by Leela Devi the present writ peti- 

tion has abated. 


10. There is another aspect of the matter. 
If the writ petition is allowed and the judg- 
ment of the learned Dist. Judge is set aside, 
the revision filed by Leela Devi before the 
learned Dist. Judge will revive and will re- 
quite fresh determination. When the matter 
again becomes pending before the learned 
Dist. Judge, the question of substitution and 
right to continue the revision will have to be 
decided with reference to the provisions of 
the Act. Under Section 34 (4) substitution 
can be claimed only in the event of death 
and not in the event of transfer of property 


- by sale or gift. Further the present pro- 


ceeding being neither for determination of 
standard rent nor for eviction Section 34 (4) 
will have no application and, therefore, it will 
not be possible for Mohan Singh Bedi to 
pursue the revision before the learned Dis- 
trict Judge. In these circumstances the writ 
that may be issued by this Court, would be 
an infructuous one. This Court does not 
issue infructuous writs. In view of this also 
setae nonid bo granted to ths substituted 
petitioner. 
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= IL In view of the above, the preliminary 
objection raised on behalf of opposite party 
No. 1 has to be sustained. The writ peti- 
‘tion is accordingly, dismissed as abated. 
Costs of this petition shall be easy. Stay 
order, if any, shall stand discharged. 

' Petition dismissed. 
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DEOKI NANDAN, J. 


Het Singh and others, Appellants v. Anar 
Singh and others, Respondents. 


, Second Appeal No. 1537 of 1968, D/- 25-5- 
1982. * 


Easements Act (5 of 1882), Ss. 17 (d@) and 
15 — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 7 (aa) — Plain- 
tif claiming right to irrigate his field from 
defendant’s well — Such right cannot be ac- 
quired by prescription — Section 7 (aa) has 
no application. 


Under Section 17 (d) a right to under- 
ground water not passing in a defined 
channel cannot be acquired by prescription 
under Section 15. A right to draw water 
from a well is a right to underground water. 
Therefore in view of the provisions of Sec- 
tion 17 (d) the right claimed by plaintiff to 
irrigate his field from the well situate in de- 
fendant’s land cannot be acquired as an 
easementary right by prescription. Sec. 7 (aa), 
U. P. Z. A. and L. R. Act has nothing to do 
with the kind of right claimed by the plain- 
tiff, namely, the right to irrigate his field from 
defendant’s well. AIR 1963 All 122, AIR 
1928 All 591 and AIR 1936 All 522, Dist.: 


(Paras 3,- 1) 
Cases Referred: Chronological Paras 
AIR 1963 All 122 4 
AIR 1936 All 522 > ->` 7 
AIR 1928 All 591 - | 7 


P. C. Gupta, for Appellants; Swami Dayal 
and M. C. Gupta, for Respondents. 


JUDGMENT :— This is a defendants’ 
Second Appeal in a suit for injunction re- 
straining the defendants from interfering with 
the plaintiff’s alleged right to irrigate their 
fields from the well situate in the defendants’ 
land. The right was claimed by way of a 
prescriptive right of easement acquired by 
more than twenty years uninterrupted user. 


* Against judgment and decree of R. C. 
- Agarwal, Civil Judge, Mainpuri, D/- 17-3- 
1968 
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Het Singh v, 


‘Anar Singh AFR. 


2. The trial Court found- that ‘the :plain- 
tiffs had such right in respect of plot No. 221, 
but not in respect of plot -No. 222. -The 
lower appellate Court has found that- the 
plaintiffs had that right in respect of both 
the plots Nos. 221 and 222. The well was 
situate in plot No. 223. There is no dispute 
that the land and the well belonged to the 
defendants. The finding is that the plaintiffs 
have been irrigating their fields by taking 
water from the well in dispute for more 
than twenty years. 


3. Without going into the merits of that 


finding and accepting it as a fact that the 


plaintiffs had been irrigating their fields by 
taking water from the well in dispute for 
more than twenty years, the question that 
arises in this Second Appeal is whether a 
right to do so by way of an easement could 
be acquired by prescription in view of the 
provisions contained in Section 17 of the 
Easements Act which is to the effect that a 
right to underground water not passing in a 
defined channel cannot be acquired as an 
easementary right by prescription under Sec- 
tion 15 of the Act. A right to draw water 
from a well is surely a right to underground 
water and it is not the case that the plain- 
tiffs’ right to enjoy water from their well was 
interrupted by something done by the defen- 


-dants to the source of water in the well 


which was through a defined channel, by 
doing something, such as drawing an ex- 
cessive supply of water from their own well 
from the same underground source. 

4. The case of Chheddu Singh v. Kewal, 
AIR 1963 All 122, was cited before the 
lower appellate Court but it distinguished the 
case by observing that the said ruling did 
not lay down that no right of easement for 
irrigation from a well could be acquired by 
prescription. That was a case of claim to 
irrigate land from a wel] which had fallen 
into decay and had dried up. The ‘injunc- 
tion claimed by the plaintiff was for clean- 
ing and opening of the well for enabling 
him to irrigate his fields which was refused 
on the ground that the plaintiff must be 
deemed to have lost the right by non user 
for at least three years, and, at any rate, 
since they had other source of water, it was 
not a fit case for grant of an injunction. 
However, in the end, the Court observed (at 
p. 123): 

“Furthermore, [ am very doubtful whether 
the plaintiff hag established’ his right ` of 
easement. All that he has proved is that he 
has been drawing water from a well which 


X 


m 


2 


did not belong to him. - The. mere- fact ;.that . 


ane person- draws’ water from’ a' well ‘situate 


a r 


1982 


on- another person’s land does not create an 
easement, Under. Indian. Social: Conditions 


a-person owning a well is deemed to be. 


under a moral or pious obligation. to allow 
the poor or less fortunate inhabitants of the 
locality to draw water from his well. In 
almost every street in India the rich man’s 
well is used by his poor neighbours for draw 
ing water. I do not think that the law of 
easement was intended to disturb this ex- 
cellent social custom by giving the drawer 
of water from another person %3 weli right 
of easement. In my opinion, the presump- 
tion in view of social conditions should be 
that the right in all such cases is permissive 
and does not create an easement. The law 
of easement must be interpreted in the light 
of Indian Social Conditions.” 


5, The question whether a right to draw 
water from another person’s well for pur 
“poses of irrigating one’s fields could be ac- 
quired by way of easement by prescription 
was not gone into in that case nor was 
Cl. (d) of the second para of S. 17 of the 
Easements Act noticed, but it was neverthe- 
less observed that the right claimed by the 
plaintiff was not a right of easement but was 
something which people in India are entitl- 
ed to do by custom. The present case is 
not a case of a claim to draw water from 
the defendant’s well even by way of a cus- 
tomary right of easement. 


“6 Mr. M. C. Gupta appearing for the 
respondents. relied on S. 7, Cl. (aa) of the 
U. P. Zamindari Abolition and Land Re- 
forms Act which says that nothing contain- 
ed in the Chapter shall in any way affect 
< the right of any person being a bhumidhar 
etc., of any land to continue to enjoy an 
easement or any similar right for the more 
beneficial enjoyment of the land -as-he was 
enjoying on the date immediately | preceding 
the date of vesting. Section 7 of the U. P. 
Z. À. & L. R. Act is more concerned with 
the effects of vesting of the estates described 
under S. 6. For example, if the plaintiffs 
had ‘been enjoying a customary right to irri- 
gate their fields from some pond, which had 
vested in the State on the date of vesting, 
that right would have been protected under 
Sec. 7 (aa), but it has nothing whatsoever to 
do with the kind of right claimed by the 
plaintiffs in the present suit, namely, the 
right to irrigate their fields from the defen- 


C dants’ „well. 


9. Mr. M. ron Gupta then -cited before 
me-Pratap Singh; v. Nand Kishore, AIR 1928 
-AN 591 and Kamal Deyi v. Dr. C. Khuda- 
dad;: AIR -1936-Ali 522.;., Pratap. Singh’s case 
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(supra) was a case of a customary right of 
drawing water against the Zamindar. Such 
customary rights did surely exist. The case 
has no application to the facts of the present 
case. Kamal Devi’s case (supra) related to 
the right to water-power which was claimed 
by way of easement. The case is also mate- 
rially and basically different from the present! | 
case. 

8. In the result, the appeal succeeds and 
is allowed. The decree under appeal is set 
aside. The suit is dismissed; but, in the cir- 
cumstances, the parties shall bear their own 
costs throughout. 

Appeal allowed. 
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K. N. SETH AND K. C. AGARWAL, JJ. 
M/s. Noorullah Ghazanfarullah, Allaha- 
bad, Petitioner v. Municipal Board of Ali- 
garh and others, Respondents. 
Civil Misc. Writ Petn. No. 12220 of 1975, 
D/- 26-4-1982. 


U. P. Municipalities Act (2 of 1916, Sec- 
tion 224-C (as amended by Act 45 of 1975) 
— Amended S. 224-C is not violative of 
Arts, 19 (1) (È) and 31 .of Constitution. 
(Constitution of India, Arts. 19 (1) (£) and 
31 (2B) (as imserted by the Constitution 
(Twenty-fifth Amendment) Act, 1971)). . 

As amended S. 224-C lays down the prin- 
ciple for determining the amount payable 
to the licensee whose water works along 
with other ancillaries, such as pipe-lines etc. 
is acquired; the same cannot be said to be 
violative of Art. 31 of .the Constitution. on 
the ground that it changes the basis of com- 
pensation of market value. In view of 
Cl (2B) inserted in Art. 31 by the Constitu- 
tion (Twenty-fifth Amendment) Act, 1971, 
which makes Art. 19 (1) (f) inapplicable to 
such Acts as provided for acquisition of pro- 
perties, the amended S. 224-C cannot also 
be said to be violative of Art. 19 (1) (Ð. 
(Case law discussed). _ (Paras 14, 15) 

After the amendment of Art. 31 in .1971, 
it is no longer open to a person whose pro- 
perty has been acquired or requisitioned 
under a valid law that he should be paid 
compensation for the property acquired cal- 
culated at the market rate at the time of 
acquisition. If the law providing for acqui- 
sition or requisition of properties fixes the 
amount or lays down the principles for deter- 
mination of the amount payable. its validity 


-is not open to challenge on the ground of 


inadequacy of the amount. — (Para 10) 
FZ/GZ/C643/83/SNV:.-u) 


» 
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Further, the amended provision would 
not be open to challenge on ground of vio- 
lation of Art. 31 even at the instance of a 
` Yicensee whose licence was revoked by 
mutual agreement before the amended Sec- 
tion 224-C came into force but vesting of 
the property was to take place on the execu 


tion of the sale deed but before such execu- | 


tion the amended S. 224-C came into force, 
when there was no express or implied stipu- 
lation between the parties in the licence that 
the licensee would be entitled to compensa- 
tion calculated at the market value of the 
assets and under the, terms and conditions 
of the licence the licensee was bound by the 
amended provisions of the Act. AIR 1982 
Cal 74, Disting.. . (Para 14) 
Cases Referred: Chronological Paras 


AIR 1982 Cal 74 13 
AIR 1980 SC 1955:1980 All LJ 950 -12 
AIR 1973 SC 146i ' 9,10 


B. C. Day and M. P. Singh, for Paunonen; 
R. P. Goel, for Respondents. 

K. N. SETH, J>:— This petition was dis- 
missed on`merits by a Bench of this Court, 
of which one of us was a member, by. its 
judgment dated May 5, 1980. The petitioner 


went up in appeal to the Supreme Court. 


_ Before the Supreme Court a grievance was 
made that the High Court while disposing 
ef the writ petition did not: consider the qu- 
estion relating to the constitutional validity 
of the Utlar Pradesh Municipalities (Amend- 
ment) Act, 45 of 1975, although the con- 
stitutional validity: of the aforesaid Act was 
challenged by amending the writ petition. 
The respondents asserted that the constitu- 
tional validity of the amendment Act was not 
canvassed before the High Court during the 
course of hearing and the observation made 
by the High Court to that effect was correct. 
The Supreme Court, however, without enter- 
ing into this controversy, . remanded the case 
to this Court to decide all questions arising 
before it as have not been so far decided 
including the question of constitutional vali- 
dity of the Amendment Act. 


2. Sri S. S. Ray and Sri M. P. Singh ap- 
pearing for the appellant at the outset ex- 
pressed regret that it was wrongly asserted 
before the Supreme Court that at the time 
of hearing. the question relating tothe con- 
stitutional validity of the Amendment Act 
was canvassed before this Court. It is indeed 
regrettable that such ` false assertions are 
made, which tend to damage the image of 
fhe Court with impunity. — 

3. Learned connsel for the appellant coa- 
fined his submission, to the constitutional 
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validity of S. 224-C, U. P. Municipalities 
Act, as substituted by Section 3 of U. P. Act, 
45 of 1975, and no other point was canvass- 
ed for consideration. The validity of -the 
aforesaid provision was challenged on 
ground that it was violative of Arts. 19 (1) (f) 
and 31 of the Constitution. — 

4. Section 224-C makes provision where 
a licence granted to any person or company 
to supply water within municipal: limits is 
revoked under’ S. 224-B of the Act. Prior 
fo its substitution by the Amendment Act of 
1975 it provided that where a notice of the 
revocation of a licence has ‘been served on 
the licensee the board may, within ‘three 
months after the service of such notice and 
with the written consent of the State Gov- 
ernment, by notice in writing require -the 
licensee. to sell, and thereupon the licenses 
shall sell, to the board the whole of the 
water works at such value as shall be mutual- 
ly agreed upon or in default of such agree- 
ment at. such value.as shall be determined 
by a valuer appointed by the board and the 
licensee and in case of their disagreement 
by the Stale Government. It was further 
provided that the value of such water works 
shall be deemed to be their fair market value 
at the time of purchase, due regard being 
had te the nature and condition for the time 
being of such waler works and to the state 
of repair thereof, etc. The basis. for deter- 
mining the compensation payable to the 
licensee has been changéd in the substituted 
Section 224-C. Now the gross amount pay- 
able to such licenses is determined on tha 
basis of the book value of all completed 
works, works in progress, stores and spare 
parts; other fixed assets and all plants and 
equipments no longer in use if taken over. 
it was stressed that the licence of the peti- 
tioner was revoked by the Administratoy 
with effect from ist of April, 1975, and con- 
sequently it was entitled to payment of com- 
pensation determined on the basis set out in 
Section 224-C as it stood then. It was con- 
tended that the substituted S. 224-C which 
has the effect of depriving the petitioner of 
the vested right of getting compensation 
determined on the basis of the fair market 
value of the water works is violative of 
Arts. 19 (1) Œ) and 31 of the Constitution. 

5, It may be noted that on 12-6-1975 the 
State Government issued Ordinance 16 of 
1975, repealing the provisions of Ss, 224-B 
and 224-C of the Act and enacted new Sec- 
tions 224-B and. 224-C. The Ordinance -was 
replaced by U. P. Municipalities (Amend- 


ment) Act No. 45 of 1975. Section 2 of the 


aforesaid Act provided that S. 3, which in- 


the | 


A 
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be deemed to have come into force on Jan. 1, 
1975 and the remaining provisions of tbe 
Act shall be deemed to have come into force 
on June 13, 1975. 


6. Section 224-B provides that every 
licence granted under clause (c) of Sec. 224 
shall, if not already revoked, stand revoked 
with effect from June 13, 1975. Sec. 224-C 
provides that where the licence of a licensee 


_ js revoked under S. 224-B as it stood imme- 


diately before the commencement of the 
U. P. Municipalities (Amendment) Act, 1975, 
or where such licence stands revoked by 
virtue of the new S. 224-B as substituted by 


` the said Act, all the property pertaining to 


43 


the water works (namely, all existing water 
supply services including all plants, machi- 
nery, water works, pumping sets, filter beds, 
water mains and pipes laid down along water 
or under any public street, and all buildings 
and other works, materials, stores and things 
appurtenant thereto) belonging to or 
in the licensee immediately before the date 
of revocation of the licence shall as from 
the said date vest in and stand  transfersed 
to the Board free from any debt, mortgage, 
or similar obligation of the licensee attach 
ed to such property. 


7. Sub-section (5) lays down- the principle 
for determining the value of the property 
pertaining to the water works as follows :— 
(i) the book value of all completed works 
in beneficial use pertaining to the water 
works and taken over by the Board (exclud- 
ing works paid for by the consumers), fess 
depreciation calculated in accordance with 
the Table appended to this section; (iij the 
book value of works in progress taken Over, 
excluding works paid for by the consumers 
or prospective consumers; (iii) the book 
value of all stores, Including spare parts 
taken over, and in the case of used stores 
and spare parts, if taken over, such sum ag 
may be decided upen by the Special Officer; 
(tv) the book value of all other fixed assets 
in use on the said date and taken over, less 
depreciation calculated in. accordance wrth 
the said Table; (v) the book value of all 
piantg and equipments existing on the ‘said 
date, if taken over, (1} No person shall be 
deprived of his property save by authority 
of law, (2} No property shaH be compul- 
sorily acquired or requisitioned save fer a 
public purpose and save by authority of taw 
which provides for acquisition or requis 
tioning of the property for an amount whéeh 
may be fixed by such law or which may be 
determined in accordance with such princi 
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ples and given in such: manner as may be 
specified in such law and no such Jaw’ shall 
be called in question in any Court cn the 
ground that the amount so fixed or deter- 


' mined is net adequate or that the whole or 


any part of such amount is to be given other- 
wise than in cash. 


8. If we examine Art. 31 (2) as it stood 
before and after the Twenty-fifth Amend: 
ment Act, 1971, it will be noticed ‘that where- 
as before the amendment, Art. 31 (2) re 
quired. the law providing for acquisition to 
Make provision for compensation by either 
fixing the amount of compensation or speci- 
fying the principles on which and the manner 
in which the compensation should be deter- 
mined. After the amendment Art. 31 (2) 
requires such a law to provide for an 
“amount” which may be fixed by the law 
requisitioning 
of which may be delermined in accordance 
with such principles and given in such man- 
ner as ‘may be specified in such Jaw. Fop 
the idea that compensation should be given, 
now the idea ts that an “amount” should be 
given.: This amount can be fixed directly by 
law or may be determined in accordance 
with such principles as may be specified. 


. 9. Dealing with the change introduced 
by the Twenty-fifth Amendment Sikri, C. J. 
in His Holiness Kesayananda Bharati v. 
State of Kerala (AIR 1973 SC 1461) observ- 
ed as follows :— 


“It seems to me that the change effected 


is that a person whose property is acquired 
can no longer claim full compensation oat 


. Just compensation but he can still claim that 


the law shouid Iay down principles to deter- 
mine the amount which he is to get and 
these principles must have a rational relation 
to the property sought to be acquired.” 


10. Shelat and Grover, JJ. observed that 
the fixation or determmation of “amount” 
under Art. 31 (2) has to be based on some 
norm or principle which must be relevant 
for the purpose of arriving at the amount 
payable in respect of the property acqulred 
or requisitioned; the amount need not be the 
market value but it should have a reasonable 
relationship with the value of such property 
principles 
have been. applied and further that the 
“amount” is neither Hlusory nor it has been 
fixed arbitrarily, nor at such a figure that it 
means virtual deprivation of the right under 
Art.. 31 (2). The question of adequacy op 
inadequacy, however, cannot be gone into. 
Fo the same effect is the observation made 
by other learned Jndges constituting the 


™ 


.- upheld 
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Bench.-- Since the Supreme Court. in the 
aforesaid ' case of Kesavananda Bharati has 
the validity. of the Constitution 
(I'wenty-fifth) Amendment Act, 1971, it - is 
no longer open to a person whose property 
has been acquired or requisitioned under a 
valid law that he should be paid compensa- 
tion for the property acquired calculated at 
the market rate at the time of acquisition. 
If the law providing for acquisition or re- 
quisition of properties fixes the amount or 
lays down the principles for determination 
of the amount payable its validity is not 
open to challenge on the ground or inade- 
quacy of the amount. 


Sub-section (5) of S. 224-C lays down 
the principle for determining the amount 
payable to the licensee. For all completed 
works in beneficial use pertaining to the 
water works and taken over by the Board 
(excluding works paid for by the consumers), 
it is the book value less depreciation cal- 
culated in accordance with the table appended 
to the section. For the value of the works in 
progress, i#t is the book value ‘excluding 
works paid for by the consumers or pros- 


1. 


pective consumers, for stores, including spare _ 


parts, it is the book value of such stores. in- 
cluding spare parts and in case of used stores 
and ‘spare parts, it is such sum as may be 
decided by the Special Officer: for other 
fixed assets in’ use it ‘is the book value ` less 
depreciation calculated in accordance with 
ths table annexed. With regard to plants 
‘and equipments if taken over but no longer 
in'use owing to wear and tear or to obso- 
lescence, the amount payable is the book 
value to the extent such value has not been 
‘written off. The explanation appended to 
' sub-section (5) further provides that the book 
value of any fixed asset means its original 
cost and shall comprise (i) the purchase price 
paid by the licensee for the asset, including 
the cost of delivery and all charges properly 
incurred in erecting and bringing the asset 


into beneficial use, as shown in the books of. 


the licensee; (ii) the cost. of supervision 
actually incurred, . but. not: exceeding fifteen 
per cent of the amount referred to in para- 
graph (i).. It has also been provided that 
before deciding the amount under this , sub- 


section, the licensee shall be given an oppor: 


tunity by the. Special Officer of being .heard, 
after: giving: him. a notice of. at least 15 days 
therefor. It cannot-possibly be contended 

` that „the -principle -for determination `of. the 
a amount payable to the licensee’ is irrélevant 


to the determination of. the ‘value of ‘the pro- - 
-perty or. by. working out the- compensation’ 
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‘ according to the principles so specified - tho 


ee becomes illusory. 


"12. ‘A ‘similar matter came up for con- 
sideration before the Supreme Court ‘in 


Ishwari Khetan Sugar Mills (P.) Ltd: v. State - 


of U. P. (AIR 1980 SC 1955). Under the 
U. P. Sugar Undertakings (Acquisition) ' Act, 
23 of 1971, twelve sugar ` undertakings stood 
transferred and vested in the U. P.. State 
Sugar Corporation Ltd. The constitutional 
validity of the Act was challenged inter alia 


xt 


on the ground that the Act violated Art. 31 - 


of the Constitution and the compensation 
proposed in the Act was illusory. The ques: 
tion was considered on the basis of Art. 31(2) 
before its amendment by the 
(Twenty-fifth Amendment) Act, 1971° when 
the expression “compensation” was’ retained 
in Art. 31 (2) after its amendment by the 
Constitution (Fourth Amendment) Act, 1955 
The Supreme Court observed (at p. 1973) :— 

“Even as the article stood at the relevant 
time it was open to the Legislature to “fix 
principle for determining compensation and 
unless it is shown that the principles are 


Constitution . 


a 


irrelevant to the ‘determination ` of the’ value . 


of the property or by working ‘out the com- 
pensation according to the’ principles so spe- 
cified the compensation becomes illusory, the 
principles themselves are beyond the ` pale of 
Challenge before a Court of law ‘On 
ground that they do not: -provide adequate 
compensation.” 

The principle laid down by the Supreme 
Court in the aforesaid case applies with 
preater vigour after the amendment of, Artis 
cle 31 in 1971. 


13. It was further urged by the petitioner 
that on 1-4-1975 when the licence was | 
voked all rights, title and interest in the 
assets of the water works vested in the Board 
and what was left over with the licensee, was 
only the right to claim and recover the value 
of the assets determined on the basis of: the 
market value of the assets on’ the date of 
revocation and that right could not be sub- 
sequently acquired without paying compensa- 
tion on the. basis of. the market value of the 
assets. This part of the argument -has been 
dealt with and repelled in the earlier. judg- 
ment: of this Court dismissing the „petition 
on ‘merits. : The argument has been repeated 
in support of the plea that the substituted 


the. 


provision of the Act which denies. :compen- ` 


sation. at the market value of. the . assets . of 
the water works is violative of Art. 31 (2). of 
the Constitution. 
the - décision- of. the „Calcutta High Court. in 


Reliance was placed on. 


Bihar. State -Biéctricity ‘Board .v. Patna Eleċ- ` 
tric. Supply: Co. Ltd. (AIR."1982"Caf'74)' atid 


: a 
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a copy. of which has been supplied: to - us, 
which has been affirmed in the. aforesaid 
decision of the Division Bench. -The _ facts 
of that case are that on Feb. 6, 
licence was granied by..the Government of 
Bihar to Octavius Steel Co. Ltd., for the 
supply of electrical energy. The said licence 
was transferred in favour of respondent l, 
the Patna Electric Supply Co. Ltd. On 
Jan. 5, 1973, the Bihar State Electricity 
Board served a notice upon the company 
under sub-section (1) of S. 6, -Electricity Act, 
1910 requiring the company to sell the under- 
taking to the Bihar State Electricity Board 
on the expiry of the period of 50 years from 
the commencement of the licence, that is, at 
12 O’Clock in the night between the. Sth and 
6th Feb., 1974 and further to deliver posses- 
sion of the undertaking on the expiration of 
the above period of 50 years pending the 


' determination and payment of the purchase 


price. Before the company had delivered 
the undertaking the Governor of Bihar on 
Feb. 2, 1974 promulgated an: Ordinance be- 
ing Bihar Ordinance, 50 of 1974, . amending 
certain provisions of the Act in its applica- 
tion to the State of: Bihar. In the substitut- 
ed Sec. 7-A it was provided that the amount 
shall be the book value of the undertaking 
instead of the market value as was provided 
for in the earlier provision. Possession of 


the undertaking was taken by the Bihar- 


State Electricity Board in the night between 
the Sth and 6th Feb., 1974, i.e., after ` the 
promulgation of the Ordinance and the 
undertaking vested in the Bihar State- Elec- 
tricity Board. The Ordinance was subse- 


' quently replaced by Bihar Act, 15 of 1975. 


Thereafter the Bihar Legislature passed Act 
No. 7 of 1976. By this Act the provisions 
of Ss. 6.and 7 as substituted by the Ordi- 
nances and replaced by the Bihar Act, 15 of 
1975 have been validated and made appli- 
cable with retrospective effect. 


"14. The Calcutta High Court found that 
under the- terms of the contract as embodied 
in the licence, the price which was to be paid 
in the event of the undertaking being pur- 
chased by the local authority or Government 
was fixed. At the ‘time the option was exer- 
‘@ised .by ‘the appellant under Section 7-A of 


~ the Act, the respondent-company was entitl- 


ed to the market value of the . undertaking 
.to be determined in accordance with the pro- 
Vision. of sub-section: (2) of ,'S.-.7-A,... The 
Court took the view that there was`an im- 


„plied ‘contract between the _tespondent-com- 
. ¿panyang ;the-appellant that :« thes: appellant — 


- Mis.. Noorullah- Ghazanfarullah v.-Aligarh -Municipality 
„also the. decision of the. learned. single Judge, 


it purchased the undertaking. 


1924, a 
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would pay to the respondent-company ~ the 
market price. of the undertaking-in the: event 
- This, option : 
was exercised before the amendment of Sec- 
tion 6 and Sec. 7-A of the Act. It. was fur- 
ther. held that since the option to purchase 
had been exercised under the unamended 
provisions of:Sec, 6 of the Act, which pro- 
vided for giving a year’s notice, the substi- 
tuted S. 7-A was not applicable since - that 
seclion reférred to the notice issued under 
the substituted S. 6. The Court further held 
that what was subsequently sought to be ac- 
quired was debt or chose in-action without 
any public purpose and that was violative 
of the constitutional guarantee embodied in 
Art. 31 (2) of the Constitution. ` In the case 
in hand the licence was granted in 1935 for 
a period of fifty years. Under CI. (7) of the 
licence option was given to the Board to re- 
new the period for another fifty years or to 
takeover the water works on payment of the 
“fair value” of the properties belonging to the 
licensee to be determined in the manner laid 
down in Sec. 224-C of the Municipalities 
Act. One of the terms and conditions of the 
licence was that the licensee would be bound 


„by all the provisions of. the U. P. Munici- 


palities Act, 1916 with any amendment . or 
new enactments of the same in future. and 
all the Rules and Regulations from time, to 
time legally made by the Government. or by 
the Board, provided the.same are not in any 
way inconsistent with terms of the licence. 
The licence of the petitioner was revoked 
by mutual agreement before the | period . of 
the licence had expired. As a result of the 
revocation, all the powers and the liabilities 
of the licensee stood determined. There- 
was no automatic vesting of the property. in 
the Board.. That event was to happen .,on 
the execution of the sale deed for a value 
to be determined in accordance with the 
procedure prescribed under S. 224-C. (b). 
Before that stage arrived the. Act was amend- 
ed as noted earlier. As a consequence . the 


licenoe stood revoked and the property vest: 


ed and stood transferred to the Board. as 
provided under S. 224-C. Since S. 224-C 


Was deemed to have come into force witb 


effect from Jan. 1, 1975, it clearly implies 
that when the licence was revoked on April 


‘I, 1975 it was the substituted Section 224-C 


which held the field. Under the terms. and 
conditions of the licence the. licensee , Was 
bound by the amended’ - provisions - of . the 
Act. -The amended provision was. not jn- 
consistent- with the terms of“ the © licence. 
There was no express. or implied ‘stipulation 
between the parties. that-the :licenses would! 
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be entitled to compensation calcniated at the 
market value of the assets: In view of these 
features, the rule laid down in Calcutta High 
Court decision referred to above is not 
attracted. The impugned provisions, there- 
fore, cannot be held to be violative - of the 
provisions of Art. 31 (2) of the Constitution. 
_ 4S. The contention that the impugned 
provisions are violative of Art. 19 (1)-(f) has 
also no merit. The Constitution (I wenly- 
fifth Amendment) Act, 1971, introduced 
CL (2B) in Art. 31 the effect of which is to 
make Art. 19 (1) (f) inapplicable to any 
such law asis referred to in CL (2) of Art. 31 
As ruled by the Supreme Court in Kesava- 
nanda Bharati’s case Cl. (2B) in Art. 31 is 
not an unreasonable abridgment of rights 
under Art. 19 (1) ©. 

16. We accordingly hold that ihe provi- 
sions of the U. P.. Municipalities (Amend- 
ment) Act, 1975, are not violative of Arti- 
cles 19 (1) (®© and 31 of the Constitution. 
The petition shall stand dismissed with 
costs. l l 

Petition dismissed. 
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Shyam Nath and others, Appellants v, 
Durga Prasad etc., Respondents. 


Second Appeals Nos. 919 and 1092 of 1977, 
D/- 4-2-1982.* 


(A) Civil P. C. (5 of 1908}, O. 41, R. 22(1), 
Proviso to (as amended by 104 of 1976) — 
Seope of — Applies to decrees ard not to 
mere findings — Cross-objection however can 
be filed against finding as well —. Where de- 
cree itself could not be challenged, finding of 


Pica tbat Roman inherited “oniy 
estate ss limited owner — Raised for first 
time in second appeal by appellant — Appel- 
lant pleading in written statement and. memo- 
rankun of appeal that widow had become 
full owner. cf property after coming into 
force of Hindu Succession Act — Son of 
widow not admitting any richt in reversioners 
— Amendment of pleadings not sought -— 
Pikea rot permitted to be raised at second 
appellate stage. ' (Paras 13, 14) 


*Against judgment and decree of D. P. 
Gupta, Civil Judge, Mirzapur, DJ- 13-4- 
1977. 
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(C) Civil P. C. (5 of 1988), O. 21, R. 63 
(omitted by 164 of 1976 Amendment Act) and 
R. 58 — Matter under O. 21, R. 58 decided 
op question of possession — Objection filed 
by third party — Rejected — Suit under 


R. 63 filed and subsequently withdrawn by 


objector — Effect. 

A property was attached in execution of 
money-decree and an objection was filed by. 
a widow under O. 21, R. 58 claiming that 
she was the sole owner of the properly aud 
the judgment-debtor’ in the money-decree 
had no right or interest in: the property. 
But the objection was rejected holding that 
judgment-debtor was in possession of the ~ 
property and the objector had nothing to de 
with it. Afterwards a suit was filed under 
O. 21, R. 63 by the widow claiming that 
she was the sole owner of the property. 
But the suit was dismissed as withdrawn 
and the. property was sold and sale was cone | 
firmed. In such a case; the withdrawal of 
the suit could not place the objector in a 
position better than that as if no suit was 
filed. Therefore, it could not be said that 
as the objection was withdrawn, the effect 
would be that the suit was decreed and it 
could not also be said that the svit did not 
affect her tiile. AIR 1955 All 241 - (FB), 
Foll. -- “(Para 18) 

(D) Civi P. C. (5 of 1968), S. 160, O. 21, 
R. 63 (omitted by Amerdmemt Act 164 of 
1976) amd R. 58 — Attzelnment cf property 
im execution of’ money-decree — Objection 
filed by third party — Rejected — Objector 
fing suit under R. 63 — Sunit dismissed sa 
withdrawn — Question of imprudence of 
objector in withdrawing suit — Raised for 
first time af seeond appellate stage — Itis 
question of faet — Carrot be decided in 
second appesi. (Para 19) 
(E) Civil P. €C. (5 of 1909), O. 21, R. 63 
(omitted by Amendment Act 104 of 1976) and 
R. 58 — Limitation Act (1948), S. 28, Arti- 
cles 186, 138 — Attachment of property im 
execution of money-decree — Objection filed 
by third party — Rejected — Suit by objec 
tor under R. 63 fled and withdrawn — 
Application for delivery in pursuance of sale 
im money~decree — Limitation. 

Where the property was attached in execu- 
tion of money-decree and objection filed by, 
third party was. rejected, also the suit filed 
by objector under R. 63 was dismissed as 
withdrawn and the application. for delivery 
in pursuance of sale in money-decree was 
not made wihin three years after date of 
confirmation of sale and suit also was not 
instituted within. 12 years from date when 
sale became absolut. « 
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Held that, rights of auction-purchaser 
were extinguished by S. 28 of Limitation 
Act. Rights, if any, would accrue in favour 
of judgment-debtor and not in favour of 
objector. AIR 1955 Ail sa (FB), Foll 


(Para 21) 
Cases . Referred: " Chronological Paras 
AIR 1955 All 241. (FB) 18, 20 


G. C. Dwivedi and ‘S. P. Srivastava, for 
Appellants; B. D. Mandhyan, for en 
dents. 

JUDGMENT : 
been filed by the defendants. ; 

“2. Suits for possession and injunction in 
respect of two separate portions of a house 
have been decreed against them by both the 
Courts below. 


3. Suit No. 349 of 1965 
Durga Prasad for possession of the house, 
removal of construction and fer an injunc- 
tion restraining the defendants from inter- 
fering in plaintiff’s possession and from mak- 
ing any constructions over. the open land. 
Suit No. 350 of 1965 was Aled by Beni him- 
self alleging that he was the owner of the 
entire house. He had transferred the 
northern portion to Ramji and in his turn 
Ramji transferred the same to Durga: Prasad. 
Beni Madho continued to be the owner of 
the remaining portion © Kha-Ga-Gha-Cha. 
It was alleged that the defendant No. 1 was 
the Chairman of the Chunar Municipal 
Board and was an influential person of the 
locality and he was real brother of the other 
defendants. - 


The defendants forcibly occupied the por- 
tion sold to Durga Prasad and forcibly dug 
the foundation fer making new construc- 
tions. They fixed a new latch (chain or 
Sikri) in the door that opened towards the 
house of the plaintiff and forcibly taok pos- 
session of’ that house as well. 


.4 The plaintiffs in both the suits claimed 
possession over the house, removal of. con- 
structions and perpetual injunction against 
the defendants restraining them from inter- 
fering with the poreaoe over the said por- 
tion. 


5. The defence of Shyam Nath and other 
defendants was that they had purchased the 
disputed house from Ram Lakban, Moti 
and Ram Prasad, sons and heirs of Mst. 
Yashoda on 19-4-1965 for Rs. 8,000/-. They 
were put in possession by the aforesaid 
vendors. Smt. Yashoda was the sole owner 
of the entire house and she expired on 17th 
Jan., 1964; ae eee ee inherited by 
her sons. l 





was- filed by 
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6. It was pleaded in para 9 of the written 
statement that the disputed. house was pur- 
chased by Mst. Bela, mother of Mst. Yashoda, 
and her. husband Gopal: by virtue of two 
sale deeds in the years 1890 and 1900. After 
death of Bela and Gopal Mst. Yashoda be- 
came absolute owner: in possession having 
rights of transfer ete. Her sons had rightly 
sold and delivered possession of the property 
defendants. The rights of Mst 
Yashoda as pleaded in para 9 are: 


“Musallam Malik Wa Qabiz Wa Akhtiyar 
Intkal Harguna Hui.” 


This phrase denotes that Mst. Yashoda as 
an heir of Gopal and Bela became absolute 
owner in possession with right to transfer. 
It was further contended that the plaintiff 
Beni Madho was permitted to reside in the 
house without any right and had no right to 
interfere or claim any title to the property. 

7. Further particulars under O. 6, R. 5, 
C. P. C. were called for from the plaintiffs 
in the suits. They were directed to give the 
details about their title to the disputed pro- 
perty. The same were filed and it was alleg- 
ed in the same that the entire property be- 
longed’ to Gopal and his wife Smt. Bela, 
who were the maternal grandfather and 
grandmother of Beni Madho. Gopal had 
only one daughter, mother of Beni Madho, 
who was known as Smt. Kallo and there was 
no other son or daughter to them. After 
the death of Gopal and Mst. Bela, Mst. 
Kallo became the owner as an heir and after 
her death Beni Madho became the owner. 
Smt, Yashoda was not the daughter of Gopal 
and Bela’ as claimed in the written statement 
but was the daughter of one Shiv Tahal. 
Neither Smt. Yashoda nor her sons, the 
vendors, had any right, or were ever in pos- 
session over the disputed property and in 
case it was found that the disputed property 
belonged to Mst. Yashoda, Beni Madho had 
matured rights by his adverse and open pos- 
session over the disputed property. One 
Ram Sunder had obtained a money-decree 
in Suit No. 847 of 1932 from the Court of 
Munsif, Mirzapur against Beni Madho. The 
disputed house was attached in the execution 
of the decree aforesaid. Objections were 
filed by Smt. Yashoda under O. 21, R. 58, 
C. P. C. which were rejected on 22nd Oct., 
1932. The proceedings in Execution conti- 
nued. Ram Sunder, decree-holder, purchas- 
ed the house in execution of the decree 
against Beni Madho on 16th Nov., 1932. 
In the meantime Smt. Yashoda instituted 
Suit No. 1073 of 1932 under O. 21, R. 63, 
C. P. C. That suit was also dismissed on 
10th Feb., 1933 as withdrawn. 


6. Additional written -statements were 


filed by Shyam Nath and. other defendants- 


claiming the benefit ef S. 51, T. P. Act and 
refuting the allegations ‘in the better ate 
culars given by the plaintiffs. 


9, The trial Court framed several issues 
on the question and after framing the vari- 
ous issues decreed both the suits against the 
defendants. Two appeals, being Civil Appeals 
Nos. 89 of 1967 and No. 90 of 1967 were 
filed by the defendants. The appeals 
were decided by K. C. Singh, Addl. Civil 
Judge, Mirzapur by his judgment dated 27-4- 
1968. He reversed the finding of the trial 
Court. He recorded his own finding that 
Smt. Yashoda was the daughter of Gopal 
and Bela. He framed seven more issues and 
remanded the case to the trial Court for 
deciding the suits again but directed that the 
. finding about parentage of Smt. Yashoda 
would not be open any more. Against that 
remand order two appeals i.e. First Appeal 
from Orders Nos. 268 and 269 of 1968 were 
filed before this Court. These appeals were 
allowed on 18-1-1971 and the impugned 
orders of the remand werc set aside. A 
question was raised before this Court about 
the question whether the issues that were 
finally. decided by Sri K. C. Singh could be 
reconsidered at the time of fresh hearings 
of the appeals. This Court did not decide 
the matter but. left it open for being consid- 
ered by the lower appellate Court itself. 
After setting aside the remand order the 
appeals were heard by Sri D. P. Gupfa, 
Civil Judge, Mirzapur. He dismissed both 
the appeals. On the point of parentage of 
Smt. Yashoda he adopted the finding of Sri 
K. C. Singh, his predecessor-in-office and re- 
fused to reopen the same. Accordingly he 
accepted that Smt. Yashoda was the daughter 
of Gopal and Smt. Bela.. He however, held 
that Smt. Yashoda or her sons were never 
in possession. 


‘Whatever rights Smt. Yashoda had, she lost 
them as a result of the litigation in execution 
of the decree in the year 1932: and Beni 
Madho had been in undisturbed possession 
since 1932. He held that the title of Smt 
Yashoda and her sons,- if any, had  exting- 
vished, and the defendants’ vendors i.e. sons 
of Smt. Yashoda had no right to sell the 
property to the defendants-appellants. It also 
refused to give the benefit of S. 51, T. P. Act 
to the appellants in view of the fact that 
Beni Madhe and Durga Prasad were in pos- 
session on the date-of purchase by the defen- 
dants and the defendants with a mala fide 
intention taking-:advantage: of their. position 
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took forcible possession and made construc- 
tions illegally. Thus, they were not entitled 
to any benefit under- S. 50, T. P. Act. 


10. The case has been argued at great 
length before this Court. The learned coun- 
sel for the appellant firstly argued that Smt. 
Yashoda was merely a limited owner. She 
inherited the property from Gopal and Smt. 
Bela as a daughter having a widow’s estate 
i. e. life intérest. Consequently, she remain- 
ed a limited owner and even on enforcement 
of Hindu Succession Act, 1956, she did not 
acquire absolute rights under Section 14 of 
that Act as she had been found not in pos- 
session of the property by the Court below. 
She expired on 17th Jan, 1964. The limi: 
tation in such a case was governed by Arti- 
cle 65, Expln. (b) of the Limitation Act, 1963. 
It reads as under: 


“(b) where the suit is by a Hindu or Mus- 
lim entitled to the possession of immovable 
property on the death of a Hindu or Muslim 
female, the possession of the defendant shall 
be deemed to become adverse only when 
the -female dies.” 


What the learned counsel meant was that on 
death of Smt. Yashoda, who should be deem- 
ed to be a limited owner, her sons were en- 
titled to succeed as full owners being the 
next reversioners and heirs to Gopal and 
Smt. Bela, their maternal grandfather and 
grandmother. He accordingly argued that 
the question of adverse possession by Beni 
Madho could not arise during the lifetime 
of Smt. Yashoda and the limitation would 
start only on her death. 


11. The second argument of the learned 
counsel was that any litigation in pursuancé 
of the execution in suit against Beni. Madho 
and attachment and sale of the property 
would not extinguish the rights of Smt 
Yashoda: The suit filed under O. 21, R. 63, 
C. P. C. was not decided on merits but it 
was dismissed as withdrawn. The learned 
counsel argued that the withdrawal of ihe 
suit by Smt. Yashoda was not a prudent, act 
on her part and, therefore, such withdrawal 
or its. consequence would not be binding oñ, 
the next reversioners. 


12. The learned counsel for the jepon: 
dent raised a further question. He argued 
that the judgment and order of Si K. G 
Singh remanding the case to the trial ‘Court 
and affirming the finding on the question of 
parentage of Smt. Yashoda having been set 
aside by this Court in the two F. A: F. Os; 
the entire judgment stood: wiped. off'-and ` the 
Court below was ‘bound.to give its own find: 
ing on ‘the question of. parentage” ‘of. Sait, 
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' Yashoda. It should not have merely.. adopt- 
ed the finding of Sri K. C. Singh recorded 
in the remand order. A technical objection 
has been made to this plea of the respondent 
by the learned counsel for the appellant. 
He argued that the present appeals were 
filed in May, 1977 i.e. after the enforcement 
of the Civil P. C. (Amendment) Act, 1976. 
The learned counsel argued that in Rule 22 
of Order 41 an explanation was added 
to sub-rule (1), whereby the respondent 
was given a right to file a cross-objection in 
respect of the findings as well He argued 
that the amendment in the main sub-rule (1) 
about challenging the finding, made it obli- 
gatory on the respondent to have filed a 
cross-objection, if he wanted to challenge 
the finding of the lower appellate Court 
about the parentage of Smt. Yashoda. 


He relied upon the proviso in sub-rule (1) 
that unless such cross-objection was filed he 
could not do so. I am unable to accept 
that submission. The proviso to sub-rule (1) 
of R. 22 applies to the decrees and not to 
mere findings. It has however been permit- 
ted that a cross-objection could be filed 
against a finding as well. As the decree it- 
self could not be challenged, the filing of 
any cross-objection was not obligatory. 
Had the respondent challenged any. portion 
of the decree, certainly be could not do so 
unless he had filed a cross-objection as con- 
templated by sub-rule (1). I, therefore; pro- 
pose to deal with the finding relating to 
parentage of Mst. Yashoda. 


13. Coming to the first argument of the 
learned counsel that Smt. Yashoda inherited 
only a widow's estate as a limited owner 
being married daughter, I do not find it pos- 
sible to accept the same. In the written 
statement, it has been specifically mentioned 
that Smt. Yashoda was the absolute and full 
Owner in possession having rights of transfer. 
I have reproduced the portion of para 9 of 
the additional pleas of the written statement 


in the earlier part of this judgment. To per- 
mit the appellant to argue at this stage, in 
the second appeal, that she was a limited 


owner will not be only against the pleadings 
of the. appellant but will also be prejudicial 
to the other side. which had no opportunity 
to. meet the case in that light. It may fur- 
ther be mentioned that it was claimed that 
the sons of Smt. Yashoda inherited. the pro- 


perty. after her death as: her heirs. . In case 


Smt. Yashoda was treated to be a. limited 
owner then her sons as welloas’ Beni Madho 
would, have -been .reversioners and Beni 


Madho:.too,,would.have been. entitled :..to.a - 
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share in the property of Gopal and Smt. 
Bela, last full owners. - Absolute . title of 
Smt. Yashoda was deliberately claimed inj} ` 
order to avoid that situation. The. plea was 
that Smt. Yashoda was full owner and no 
right whatever accrued to the plaintiff Beni 
Madho. Even in the. Memorandum of Ap- 
peal filed before this Court, in para 10 it has 
been contended that Smt. Yashoda died in 
1964, after she had become full owner of 
property in 1956 when the Hindu Succession 
Act came into force. 

It was further contended that Beni Madho 
was merely a licensee and had no interest in 
the property. After the death of Smt. 
Yashoda, had she been a limited owner, 
Beni Madho’s right could not have been 
denied as he would also have been one of the 
reversioners. In the face of these pleas; this 
argument cannot be permitted to be raised 
that Smt. Yashoda was limited: owner till 
her death in the year 1964 and the limitation 
to recover the properly started only after 
that. 


14. There is yet another reason for not 
permitting such a course. The plaintiff and 
Ram Lakhan, one of the sons of Smt. 
Yashoda, were examined as witnesses. In 
his statement Ram Lakhan has deposed that 
Beni Madho was merely a licensee and the 
house was given to Beni Madho on licence 
before him by his mother Smt. Yashoda. 
He inherited the property from his mother 
Smt. Yashoda. According to him he had 
ejected Beni Madho from his house a_ few 
days before the sale deed was executed by 
him in favour of the defendants. He at no 
stage admitted any right in the body of re- 
versioners or Beni Madho. Such a conten- 
tion, therefore, cannot be permitted to be 
raised at the second appellate stage. Even 
an -amendment of the pleadings had not 
been sought. Such a plea, if permitted, 
would be destructive of fhe original claim 
of the defendants taken in their pleadings. 


15. ‘Coming to the second question about 
the effect of litigation in execution of decree 
against Beni Madho, it may -be mentioned 
that the disputed house was attached in ex- 
ecution of the decree only. against Beni 
Madho and none else. Neither any of 
the sons of Smt. Yashoda nor Smt. Yashoda 
were a party to fhe decree. The attachment 
was made treating the property as belong- 
ing to Beni Madho exclusively. Objection 
was filed by Smt. Yashoda claiming that. she 
was the sole owner and Beni Madho had 
no right or interest.in the -property; that 
objection. was rejected -and-it:was-held that 
Beni -Madho: was in possession of the: pro- 
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perty and the objector Smt. Yashoda had 
nothing to do with it. If was mentioned in 
Ext. 1, the plaint of suit under O. 21, R. 63 
that Smt. Yashoda was the sole . owner of 
the disputed property and defendant No. 2, 
Beni Madho-had no right or interest therein. 
Ja that case (sic) to contest the case in spite 
of that the suit was withdrawn and subse- 
quently the house was sold in favour of Ram 
Sunder and the sale was confirmed. 


16. The learned counsel for the appellant 
advanced two main arguments on the afore- 
said fact. The first was that the objections 
under ©. 21, R. 58 and the dismissal of suit 
under O. 21, R. 63 could only mean that the 


objector was not in. possession. It did not 


affect her titie, 


17. The second question raised by him 
is that the withdrawal of the suit under 
O. 21, R. 63 was an imprudent act on the 
part of Smt: Yashoda and she was ill advised 
in doing so. The estate of reversioners was 
adversely affected by her imprudent act of 
withdrawal of the suit and, therefore, any 
decision in that case could not binding 
on the reversioners. 


18. So far as the first dison is con- 
cerned, the learned counsel for the respon- 
dent has cited a ` case reported in AIR 1955 
All 241, Mt. Aziz Jahan Begum v. Sardar 
Singh. It was 'a Full Bench case which held 
that though the matter under O. 21, R. 58 
was decided merely on the question of pos- 
sesion or even. by default, the effect under 
©. 21, R. 63 was conclusive. It was held in 
para 11 of the aforesaid: 


“The argument of learned counsel there- 
fore that under R. 63 the decision must be 
confined to the question, who was in posses- 
sion on the date of. the objection and the 
order is conclusive ‘only’ to this extent that 
if no suit is brought within one year the 
party against whom the order was made’ can- 
not claim that he was m possession of the 
property but the question of title is ‘aot 
affected at all, does not appeal to me.” 

It was further held in para 13 ef the same 
case : 

“the words therefere ‘subject to the result 
of such suit, if any, the order shall be con- 
clusive’ must mean that if a suit was not 
filed then the relief which the objector 
could have obtained in a suit under O. 21, 
R. 63 to defeat the decree-holder’s claim 
would no longer be available to him.” 


The withdrawal of the l suit could not. place 
Smt. Yashoda in a position better than that 
as if no suk was filed. It, therefore, cannot 
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be contended that as the objection | was 
withdrawn, the effect would be that the suit 
was decreed. 

19. Coming to the second question of 
imprudence of Smt. Yashoda in withdrawing 
the suit and not proceeding with it, no plea 
or issue was raised on that point, nor any 
evidence was produced by either party. 
The: circumstances under which the suit was 
withdrawn can only be guessed. Such ques- 
tions cannot be decided-on mere surmises 
or guess unless there- was the pleading and 
issue and the respondent was given an op- 
portunity to meet the plea. The learned 
counsel argued that the withdrawal must be 
treated to be an imprudent act on the: part 
of Smt. Yashoda. No such presumption 
can be made: If the suit was not filed at 
all, the effect would have been the same and 
if the suit was decided against Smt. Yashoda 
and no appeal was filed against the same, 
the same result would follow. Under the 
circumstances it cannot be said that by not 
proceeding with the suit and if the suit was 
dismissed by not filing any appeal against 
that, Smt. Yashoda would have acted in an 
imprudent manner. The question is a pure 
question of.fact. Whether in her circum- 
stances the lady acted with prudence or im- 
prudence cannot be urged for the first time 
at the stage of the second appeal. 


20. Another point raised by the learned 
counsel on the question was that the provi- 
sions of O. 21, R. 58 barred only a suit and 
not a defence. The learned counsel argued 
that provisions of R. 63 of O. 21 provided 
that a suit could be instituted and subject to 
the result of that-suit the order under R. 58 
would be conclusive. According to him Smt. 
Yashoda was precluded from filing a suit to 
claim the properties but if any: one else 
claimed the property against Smt. Yashoda, 
her defence could not be barred. That 
matter also came up for consideration in the 
case of Mst. Aziz Jahan y. Sardar Singh 
(AIR 1955 All 241 at p. 248) (supra). The 
Full Bench held : 


“Up to this stage the parties to ee 
ceedings are the decree-holder, the judgment- 
debtur and the claimant. or the objector. 
But even between these parties the order of 
the Court allowing or rejecting the claim or 
objection has not been given the force of 
an order operating as res judicata. The rea- 
son obviously is that the investigation is ex- 
pected to be summary and not a -decision 
after a proper trial as in a regular suit. 
The provisions of R. 63 are, however, essen- 
tially for the protection of the auction-pur- 
chaser against subsequent claims by the same 
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claimant or objector; and for. the protection 
of the claimant or objector who baş suc- 
ceeded in summary proceedings of investi- 
gation, against future claims by the decree- 
holder or the judgment-debtor except to the 
limited extent of the dispute being taken fo 
Court by a regular civil suit within the period 
of limitation of one year. It is clear that 
the rules are framed with the object that, 
once a claimant or objector has voluntarily 
chosen to submit his claim or objection to 
the execution Court, the auction purchaser 
should not be left in uncertainty about the 
title to the property purchased by him for 
the longer period of limitation prescribed 
under the Limitation Act, and similarly the 
claimant or objector having succeeded should 
not be subjected to further litigation at the 
instance of the decree-holder or the judg- 
ment-debtor during that longer period.” 


" When such protection is granted by, the legis- 


lature, no question arises of applying the 
principles of ‘res judicata’. This protection 
is granted in view of the fact that an out- 
sider, who may not have been concerned at 
the earlier stages of the suit or execution 
proceedings and comes into the. picture by 
purchasing the property sold by the Court, 
needs some assurance of title in order to give 


a proper bid which he can do only if his - 


position does not remain -uncertain for a 
long time. The scheme of the rules is to limit 
the rights of once again moving the Courts 
to the short period of one year in such cases. 
The rules do not purport to take away any 
such right by applying the principles of ‘res 
judicata’. No question of applicability of 
the principles of ‘res judicata’ thus arises 
and there does not appear to be any unfair- 


ess in giving the order of the execution 


Court finality so as to prevent the claimant 


‘or objector from again putting the right pur- 


chased by the auction-purchaser in jeopardy, 
after having failed to do so within the time 
allowed by R. 63.” l 


21. The learned counsel for the respon- 
dent argued that by attachment and sale of 
the property in the decree against Beni 
Madho it was obvious. and would act as 
constructive res judicata. Smt. Yashoda had 
no right as her rights had been negatived 
and after the sale of the property rights, if 


anv. of Beni Madho judgment-debtor, or. ` 


Smit. Yashoda who was the objector, stood 
extinguished and sold in the execution sale, 
After sale the title passed to Ram Sunder, 
who was the auction purchaser. Nothing 
remained with Smt. Yashoda. If Ram Sur- 
der did not proceed to take possession from 
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judgment-debtor Beni Madho, oaly his re- 
medy was barred but no rights accrued or 
reverted to Smt. Yashoda. The learned 
counsel pointed out. that under the Limita- 
tion Act 1908 an application for delivery of 
possession to a decree-holder in pursuance 
of a sale could be made within three years 
under -Article 180 of the Limitation Act. In 
case the period expired, no application . for 


` delivery of possession, could be made. Then 


the only remedy available to the auction 
purchaser was to institute a suit. Limitation 


' for the suit was twelve years under Art. 138 


from the date when the sale became absolute. 
In the instant case the sale was confirmed 
on 23-12-1982. Therefore whatever rights of 
auction purchaser Ram Sunder had in the 
property would stand extinguished under 
Section 28 of the old Limitation Act. How- 
ever, by extinguishment of the rights of the 
auction purchaser, no rights could accrue in 
favour of Smt. Yashoda. If any rights could 
accrue, they could accrue in favour of th 
person who was in possession and agains 
whom the suit was contemplated i e. Beni 
Madho. 


22. Now coming to the objection of the 
learned counsel for the respondent to the 
finding about Smt. Yashoda being the 
daughter, I find that the judgment of Sri 
K. C. Singh which has been adopted by the 
lower appellate Court was perverse. There 
is absolutely no evidence to prove the 
parentage of Smt. Yashoda. Sri K. C. Singh 
illegally and wrongfully held that the burden 
to prove that Smt. Yashoda was daughter of 
Shiv Tahal was on the plaintiff and he having 
failed to discharge the same, Smt. Yashoda 
should be held to be the daughter of Gopal 
and Smt. Bela. However, as that finding is 
not necessary to be gone into for the pur- 
pose of determination of the present appeal, 
I do not enter into that question and assum- 
ing for the sake of argument that Smt. 
Yashoda was a daughter of Gopal and Bela. 
The finding of the Courts below that Smt. 
Yashoda had no right and even if she had 
any, she lost it in the litigation in the year 
1932 is affirmed. No rights could be snc- 
ceeded to or itherited by her sons as her 
heirs after her death in~ 1964. Nothing has 
been argued on Section 51, T. P. Act in the 
present appeal. 


O B. In the result both the appeals fail 
and are dismissed with costs. 


Appeal dismissed. 
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Jai Singh, Appellant V. Garhwal Motor 
Owners and others, Respondents. 


Second Appeal No. 757. of 1966, D/- 21-4- 
1982. * 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tions 102, 95, 110-B — Motor accident — 
Compensation — Vehicle not insured. — 
Death of owner during pendency of proceed- 
ings for compensation — Omission to insure 
vehicle does not prevent survival of cause of 
action. (Succession Act (1925), S. 306). 


The fact that the owner of a motor vehi- 
cle has not got himself insured against third 
party risks cannot lead to the result that in 
the event of his death after a motor accident 
or some such event giving rise to a claim 
for. compensation against him, the cause of 
action for that claim shall not survive on his 
death against his estate. The owner’s liabi- 
lity arises independently under the provisions 
of Chapter VIII of the Motor Vehicles Act. 
chapter only mitigates the owner’s 
liability by compulsorily passing it on to an 
authorised imsurer, subject to the limits im- 
posed by Section 95 (2), provided, the owner 
complies with. the statutory requirements of 
obtaining a certificate of insurance, of course, 
after paying for it, and, if that is done, Sec- 
tion 102 says that the death of the owner 
shall not be a bar to the survival of any 
cause of action arising out of the said event 
against his estate or against the insurer. It 
stands to reason that although there could 
be no liability against the insurer in a case 
where there is no insurance, the owner of a 
motor vehicle could not be deemed to pre- 
vept a survival of the cause of action for a 
claim under the provisions of Chap. VIII of 
the Motor Vehicles Act, in case a death 
occurs after the event giving rise to the that 
cause of action, by his omission to insure 
himself against third party risks. This in- 


ference is supported by the fact.that the pri- 


mary liability to pay compensation for the 
loss occasioned by the use ‘of a motor vehi- 
cle is that of the owner of the motor vehicle 
or of the person who uses it. 


cussed. (Para 10) 


@) Motor Vehicles Act (4 of 1939), - Sec- 
ton 110-B — Negligence — Burden of proof 
— Metor accident due to mechanical failure 
~ Maxim “Res ‘ipsa loquitur” applies — 


t) 


* ‘Against ‘jidgment and -decree of Akshai C. 
` Bansal. ist Addi. Dist. J., D/- 5-11-1965. 
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Burden lies on’ owner: to prove that in spite 
of necessary care and caution accident. could 
not be prevented. (Torts — Maxim Res. ipsa 
loquitur), 

© Where a motor accident occurred due to 
breaking down of the spindle of front wheel 
of a bus, the maxim res ipsa loquitur: `ap- 
plies. In order to escape the liability--.the 
burden lies upon the owner to prove that 
although he took good care of the ‘vehicle 


and the spindle was properly oiled-.and 


greased and was not worn out when the 'ac- 
cident occurred but broke down on account 


` of a latent manufacturing defect which they 


could not foresee. The fact that the accident 
was caused-by the breaking down of the 
spindle speaks for itself and shows that the 
owner must have been negligent, and owner 
can rebut that inference only by showing 
that he used all the necessary caré and 
caution and that the accident could not, be 
prevented in spite of the same. The mere 
fact that certificate of- fitness under ` the 
Motor Vehicles Act was granted just ` ‘two 
months before the accident occurred’ does 
not discharge the owner of motor vehicle, of 
all responsibility of maintaining it properly 
with all reasonable care and caution to` pre- ` 
vent an accident on acount of any mechani- 
çal defect or failure of the vehicle, and theré- 


fore. burden could not be cast on . “the 
claimant to prove negligence of owner.’ 
(Paras 16, 1D 
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AIR 1917 Bom 282 : 19 Bom LR 778 “AQ” 
Radha Krishna, for Appellant: Yudhi- 

‘shthira and K. C; ‘Dhuliya, ‘for : “Respondeitis.. 
JUDGMENT :— This. ‘is. a ‘plaintiffs ;se- 

cond appeal -in ;'a.. suit:’-for.. recovery ; of. 


1982": 
Rs. 7,500/-" ab damages ativing from’ the per- 


sonal injury -caused -to him ‘by a ‘motor. acci- ~ 


dent which- occùrred on-15th Jan., 1950. ‘The 
most tragic: part of this tragic story is . the 
fact. that the suit ‘giving. risè to the - second 
appeal, filed by- the plaintiff in the year 1951 
in the Court of. the Senior Civil Judge, Garh- 
wal has taken more than 30 years fo-come 
up for final. decision. -The delay -has not 
been’ caused by any fault: of the parties in 
this case. The process of our Courts has 
been entirely’ responsible for .the delay, : 


“2. The plaintiff was posted as an aia 
Engineer in the Irrigation Department of the 
Government of Uttar Pradesh in . Garhwal, 
when on 15th‘Jan., 1950 he was travelling 
. from Rudra Prayag to Srinagar (Garhwal) 
with his staff by a motor bus owned by de- 
fendant-respondent 2, who has since died and 
is now represented by his heirs and legal re- 
presentatives, which was operating under the 
control and management of defendant-respon- 
dent 1, which is a Union of the Motor 
Operators of Garhwal and registered undep 
the Companies Act. The third: defendant- 
Tespondent was the Insurance Company with 
which the Bus was supposed to have been 
insured by defendant-respondent 2 against 
third party risks. The finding is that the 
insurance policy, though issued, . was not 
operative because the premium had not been 
paid. I am unable to understand how the 
policy. was issued without the payment of 
the premium, but the Insurance ‘Company is 
not represented in-this Court, It would ap- 


pear that it ceased tO- cany on “business long 
ago. 


~ 3. There is no “dispute that the accident 
occurred. The findings are. that the accident 


occurred: on account of the breaking down 


of the spindle of the left front wheel of the 
bus. The plaintiff-suffered a compound frac- 
ture of the humerous of his left.arm and re- 
mained hospitalised for- almost a. year. . His 
claim for recovery of damages in the sum 
of Rs. 5 195/- has been ‘found. to be proved 
by both the Courts below; But while: the 
Court of the Civil Judge Tehri at Kotdwara, 
decreed the suit, on 4th March, 1954 for re- 
covery of the said sum of Rs. 5,195/- plus 
proportionate costs amounting to Rs.’ 1,319/- 
out of Rs. 1,500/-, and future and pendente 
lite interest at 3 ‘per. cent per annum, the 
Court of the ist Additional. District Judge, 
Allahabad, to, which the first appeal preferred 
from that decree -by the Garhwal - Motor. 
Owners’ Union abd Bahadur ee Bist, the 
deceased owner of the -bus,. ' i Court, 
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stood transferred dismissed the suit by judg- 
ment dated Sth Nov., 1965. i 


4.' `The pleadings of the parties gave rise 


‘to ag many as 9 issues and the 10th issue. 


was about the relief, if any, to which the 
plaintiff is entitled, Without referring to the 
issues which no longer survive, it is sufficient 
to say that on:a detailed consideration of the 
evidence on the record,’ the trial Court found 
on issue 3, that the accident was caused’ by 
the breaking down of the spindle of the left 
front wheel of the motor bus, and the driver 
of the vehicle was able to avert a major ac- 
cident by his presence of mind and could not 
thus be said to be at fault, but that the bus 
was not in an efficient and sound condition 
and, therefore, defendants | and 2 were liable 
in damages for the. injury caused to the 
plaintiff. On issue 2 the finding of the trial 
Court was that the bus was booked in spite 
of being in a defective condition and - that 
amounted to negligence on the part of the 
servants of defendants 1 and 2 for which 
the said defendants -were responsible. On 
issue 4, the finding of the trial Court was 
that the plaintiff could be said to be guilty 
of contributory negligence. On issues 5, 6,-7 
and 8, the finding of the trial Court was that 
it has not been proved that the motor bus 
was insured and, therefore, the third defen- 
dant could not be held liable. On issue 9 
the finding was that defendants Nos. | and 2 
were liable to pay Rs. 5,195/- as damages. 
. § The lower appellate Court raised ths 
following three points for its considera tion:— 
-. (G) Whether the plaintiffs. evidence estab- 
lished any case of negligence on the part ‘of 
either of the appellants? 


(ii) If negligence were proved, whether the 
injury to the plaintiff: was on account of 
that negligence ? 


` (üi) Whether the | damages claimed were 
excessive ? 


` S.A. As already noticed, on the third 
point, the lower appellate Court found that 
if the plaintiff: was found entitled to com- 
pensation for the injury suffered by him he 
would be entitled to claim Rs. 5 ,195/- as 
damages from both defendants 1 and 2, who 


were the appellants before it. - 

- 6. On the first two points which the lower 
appellate Court took up together for con- 
sideration, it accepted the case that the ac- 
cident was''caused by. the breaking down of 


' the spindle of-the left front wheel of the 
‘motor bus, but that it was of the view that. 
plat res aaa 
pS as. Tala | ee 
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“Nothing has been brought out .to indi- 
cate, that the condition ‘of' the spindle was 
defective, or’ that this defect, was known to 
either of the two appellants, or their ser- 
vants. 
plaintiff had detected certain:sounds emanat- 
ing from the clutch and the gear,. there is 
nothing to' connect these sounds with the: 
breaking of ‘the spindle........ Thus, there- is 
absolutely nothing to show, that the condi- 
tion of the spindle was known to anyone and 
the breaking of the spindl: is the undoubted 
cause of the accident, leading to the injuries. 
sustained -by the plaintiff. - A carrier is not. 
an insurer of every passenger -on the vehi- 
cle. His: liability would arise only if. there 
were any negligence established on his part. 
It is conceded that’ the vehicle had been 
certified as fit to ply on ‘that route, only two’ 
months prior to the accident. As I have said, 
there is nothing to-indicate,. that anything 
went wrong with the spindle meanwhile, ‘The 
burden lay squarely on ‘the plaintiff to estab- 
lish the: negligence. alleged by ‘him. Indeed, 
we find that the plaint does not disclose any 
particular negligence, except the- mere -asser- 
tion, that ‘the vehicle was not in -a fit condi- 
tion to ply on the route. The obvious ‘thing 
for- the plaintiff to do was to summon the 
spindle and’ to establish that -its - condition 
was due to negligence of the (plaintiff) (sic) 
and, -of course, that it was somehow defec- 
tive. If it were a case of manufacturing: de- 
fect, obviously the appellant: would not be 
liable. That possibility should have'’been 
Tuled out. “It: seems to.me,. that:.the «lower 
Court was: in error in drawing ‘inference 
from the alleged non-production -of. the 
spindle by the appellant as it was never sum- 
moned and they never refused to produce. it. 
There ig again, nothing to show, that the 
plaintiff ever summoned the.Book or the Re- 
gister, in which, we are told, defects are. 
noted, when pointed out by the Driver, before 
the commencement of the journey. It is 
possible, that the Driver may have. pointed 
out some defect in the vehicle, but this does 


not mean, that it was that defect, which led 


to the accident. I am, therefore, not satis- 
fied, that the plaintiff had established any 
Negligence on the part of the two appellants, 
and on his own showing’ the: Driver of the 
vehicle was not only not negligent, but care- 
ful, and prevented a more serious occur- 
rence, by his‘ timely action: and presence of 
mind. As I have said earlier, the carriers 
do not insure the passengers against- all risks. 
So long ashe has taken reasonable care to 
keep the vehicle in a fit state’ of repair, and 
so long as his agent, namely, the Driver has 
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Even ‘if it .were conceded tbat the- 


A I, R:: 
acted with reasonable care, there can be no: 


liability, merely, because. an accident has 


taken place, and a passenger has suffered in- 
jury. The burden was not on the defendant, 
to establish, that they had taken every: care: 
in this case, and were not: negligent. I, 


- therefore, hold that on the facts of. this case, 


it was.a case of pure accident, for which 
the: appellants are, in any. way, liable.. It 
would be a case of. damnum sine- injuria.” :- 

7. This is ‘all that the learned Additional 
District: Judge has: said for deciding of the 
case against the plaintiff. It is apparent that 
the learned’ Additional District Judge placed 
the eritire burden of proof on the plaintiff, 
even to show that the spindle was defective 
and that it had broken down not on. account 
of any manufacturing defect but on account 
of some defect for which the defendants 1 
and 2 were responsible. ` ` 

8. . Learned counsel for the appellant was. 
rather critical of the approach of the learned 
Additional District Judge and urged on the. 
basis of the ruling of the Supreme Court in 
Minu B., Mehta v. Baikrishna,, AIR 1977 SC 
1248 that where an accident is caused. by a 
mechanical defect. in .tbe motor vehicle, the 
onus, is on its owner..to prove that he had 
taken all the necessary precaution’ ‘and had 
kept the vehicle in a. road-worthy ‘condition 
and that the accident occurred in spite of 
all the reasonable care and caution ‘on his 
part, .I shall advert,to the point so raised by 
the learned counsel for the appellant, a little 
later. , Į „must. first dispose of. a‘ preliminary 
objection, raised by. Mr. Yudhishthira; ‘Advo- 
cate, to the maintainability of the second ap- 
peal after the death of the second defendant 
which occurred during. its pendency‘in this 
Court... Mr. Yudhishthira urged’ that ‘ag a 
general rule the right:to sue for damages for 
Injury -occasioned by:.tort dies on:the death 
of either party, actio personalis“ -moritur 
cum'. persona. There ‘are certain exceptions: 
Some of the exceptions are statutorý, fop 
instance that created by the Indian Fatal Ac- 
cidents. Act, .1855, which enables the heirs of 
a person whose death was caused by a torti- 
ous act to recover damages against the wrong- 
doer. for the loss occasioned to them by the 
death. ` Instead -of going into the basis for 
the above'-doctrine, it would be sufficient fop 
the purposes of the present case to read Sec- 
tion 306, Succession Act, 1925, and to see 
whether the .case of an injury occasioned by 
a motor accident is taken out of the clutches 
of the rule enacted ‘by that provision by any- 
thing contained in the Motor Vehicles Act, 
1939, ‘particularly Section 102 of Chap. VIII 
thereof, as they stood before the amendments 
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made in the year 1956, for in this case, the 
cause of action accrued before- the ae am- 
endment of the Act. 


9. Section 306, Succession Act, reada as 
under:— — 


“All demands whatsoever and all rights to 

prosecute or defend any action or special 
proceeding existing in favour of or against 
a person at the time of his decease, survive 
to and against his executors or administra- 
tors; except causes of action for defamation, 
assault, as defined in the Penal Code, or 
other personal injuries not causing the death 
of the party; and except also cases where, 
after the death of the party, the relief sought 
could not be enjoyed op granting it would 
‘be nugatory. 

Illustrations: (i) A collision takes place on 
a railway in consequence of some neglect or 
default ‘of an official, and a passenger is 
severely hurt, but not so as to cause, death. 
He afterwards dies without having brought 
any action. The. cause of action does not 
survive, 


(ii) A sues for ais A ‘dies. The aie 
of action does not survive to his aac 
tive. 33 
Section 102, Motor Vehicles Act, . reads ' on 
under :— 

“Notwithstanding anything shee. in 
Section -306, Succession Act, 1925, the. death 
of a person im whose favour a certificate of 
insurance had been issued, if it occurs after 
. the happening of an event which has given 
rise to a claim under.. the provisions of this 
Chapter,-shall not be a bar to the survival 
of any cause of action arising out of the said 
event against his estate . or — the 
insurer.” 


Chapter VIH, of which Section 102: Motor 
Vehicles. Act,-.forms part provides for com- 
pulsory insurance’ of Motor Vehicles against 
third party risks. After: the amendments 
made in 1956, it: also provides for recovery 
of compensation by .the. appointment of 
Motor Accidents Claims Tribunals under Sec- 
tion 110 to Section 110-F:and Section: 111-A. 
Before the. amendment: there wag: no’-provi- 
sion for Motor Accident: Claims --Tribunals. 

10. Section 102 speaks of a claim: under 
the provisions of this Chapter, that is Chap- 
ter VII of the Motor Vehicles Act, as the 
kind of claim in respect of which the death 
of a person in whose favour a certificate of 


insurance had been issued, fhat is, the death 


of the owner of a Motor Vehicle, shall ‘not 
be a bar to the survival of any: cause of 
action arising out of the..claim’ against his 
estate or. against the insurer... In this case 
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the insured, namely; the owner of the motor 
vehicle having died during- the. pendency of 
the second appeal in this- Court, and the 
insurer, namely, the Insurance Company may 
also be deemed to be dead, therefore, if the 
claim-in suit is one, which can be said to. be 
a claim under the provisions of Chap. VII 
of the Motor Vehicles Act, the death of the 
owner would not prevent the survival of the 
cause of action for damages against his 
estate, that is to say, against the property 
coming to the hands of his heirs: and legal 
representatives. The question which, there- 
fore, arises is whether the claim in the suit 
giving rise to the second appeal could be said 
to be a claim under Chap. VIII of the 
Motor. Vehicles: Act. Chapter VIU” makes 
the provision for insurance of motor vehicles 
against. third party risks. -While Section 94 
requires the necessity for insurance against 
third party risks, Section 95 lays down the 
requirements of policies and limits of liabi- 
lity in respect of such insurance. ' Sub-sec- 
tion (1) thereof lays down: 

“41) In order to, comply with the require- 
ments of this Chapter, a policy i in insurance 
must be a policy. which— 

(a) is issued by a person who is an gui 
oOrised insurer .. aou. es 

-(b) insures the person or classes of per- 
son specified in the. policy to the extent 
specified in sub-section (2) against any liabi- 
lity. which may be incurred by him or them 
in respect of the death of or bodily injury 
to. any: person caused by or arising out of 
the use of the vehicle in a public’ place, in 
India. or in a reciprocating territory : 

Provided that: a policy ‘shall ‘not be re- 
B. 

ne Ae 

(a) to (©) i secu or 

(ii) except. ahai: ‘the vehicle is-a -vehicle 
in which’ passéngers are carried for hire -or 
reward or by reason of or in pursuance of a 
contract of employment, .. to cover liability in 

respect of ‘the’ death of or bodily injury to 
persons | being carried in or upon or entering 
or mounting’ or alighting from. the- vehicle at 
thé time. of ‘the occurrence of the event out 
of which a claim arises, or 


(iii). . 
Sub-sestion Oi runs ; thus : Subject to the 
proviso to. sub-section (1), a policy of 
insurance shall cover any liability incurred 
in respect ‘of any one accident up to the 
following, limits, namely : 

. @). ar 

~(b) vbe ae vehicle is a vehicle in which 
passengers are carried for hire or- reward or 
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- by reason of or in pursuance of a contract 
- of employment, in respect of persons other 
‘than passengers carried for hire or reward, a 
limit of twenty thousand rupees; and in: res- 
pect of passengers:a-limit of twenty thousand 
rupees in all, and four thousand rupees in 
respect of an individual passenger, if the 
vehicle is registered to carry not more than 
six passengers excluding the driver or two 
thousand rupees in respect of an individual 
passenger if the vehicle is registered to carry 
more than six passengers excluding the 
driver : 

©.. 

A. a 2 me 
(5) Notwithstanding anything elsewhere 
contained in any law, a person issuing a 
policy of insurance under this section shall 
be liable to indemnify the person or classes 
of persons specified in the policy in respect 
of any liability which the policy purports. to 
ee een 
classes of persons.” ! 


These are the matters in which ‘a ‘aim 
could arise under the provisions of Chap- 
ter VIII of the Motor Vehicles Act. The 
difficulty, however, is that although a policy 
of insurance was said to have been issued in 
the present .case, the finding is that the 
policy did not take effect because the pre- 
mium was not paid, . There is no finding whe- 
ther a certificate of insurance had been issued 
by defendant 3 in favour of defendant 2. 
Be that as it may, in view of the finding that 
the Bug was not insured against third -party 
risks, one has to proceed on the assumption 
that a certificate of insurance was not:issued. 
Prima facie Section 102 applies to a case 
where a person in whose favour a certificate 
of insurance has been issued dies after the 
event giving rise to a claim under Chap- 
ter VIII--of the ‘Motor ‘Vehicles Act. has oc- 
curred. The question is whether liability of 
the owner of a motor vehicle in respect of 
a claim of the kind covered by Chap. VII 
of the Motor Vehicles Act would still be a 
liability for a ‘claim under the provisions of 
that Chapter in a case where the owner did 
not get himself insured against third party 
risks although required to do so under the 
provisions of that Chapter. The owner’s 
liability arises independently under the pro- 
visions of Chap. VIII of the Motor Vehicles 
Act. That Chapter only mitigates the owner’s 
liability by compulsorily passing it on to an 
authorised insurer, subject to’ the limits im- 
posed by Section 95 (2), provided, the owner 
complies with. the. statutory requiréments' of 
ebtaining a certificate of insurance, of course, 
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after paying for it, and, if that is done;' 
tion 102 says .that the death of the owner 
shall not be'a bar to the survival of any 
cause of: action arising out, of the said event 
against his estate or against the insurer. I 
stands to reason that although there could be 
no liability against ‘the insurer in a case wh 
there is no insurance, the owner of a motor 
vehicle could not be deemed to ‘prevent 
survival of the cause of action for a claim 
under the provisions of Chap. VI of the 









lity to pay compensation for the loss oc- 
casioned by the use of a motor vehicle is 
that of the owner of the motor vehicle or 
of the person who uses it. Looking at the 
matier in this light it appears to me that th 
fact that the owner of a motor vehicle has 
not got himself insured against third party 
risks’ cannot lead’ to the result that in the 
event of his death after a motor accident or 
some such event giving rise to a claim. for 
compensation against him, the causes o 
action for that claim shall not survive on his 
death against his estate. 

11. I must now refer to the cases cited 
by Mr. Yudhishthira on this point. The 
first case cited was that of Mahtab Singh v. 
Hub Lal, (1926) ILR 48 All 630 : (AIR 1926 
Ali 610). It was held by a Division Bench 
of this Court in that case on a consideration 
of the case law and the ‘statutory provisions 
leading to and including Section 306, Suc- 
cession Act,’ 1925, that a right to claim 
damages for malicious prosecution arising 
out of a charge of rioting and grievous hurt 
dies with the plaintiff and rt was held that, 
therefore, an appeal from dismissal ‘of the 
suit for damages for . malicious prosecution 
abated on the plaintiff-appellant’s death as 
the cause of action for the suit did not 
survive. That-case'is obviously distinguish- 
able from the facts of the present case. 
There is no provision like Section 102, Motor 
Vehicles Act, to ensure the survival of the 
cause of action on the death of either party 
in a suit for damages for malicious prosecu- 
tion. 

12. In the next case of Dehra Dun 
Mussorie Electric Tramway Co. Lid. v. Hans- 
raj, (AIR: 1935 All 995) S. 306, Succession 
Act, 1925, came up for interpretation: before 
a Division Bench of this Court. The ques- 
tion was whether a case of fraud was with- 
in the scope of. personal injury “such ag to 
cause the death of the cause of action for 
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relief in respect of fraud against the wrong- 
doer on his death. The Bench. held. that 
there was no difficulty inasmuch as fraud. did 
not give rise to any personal injury in the 
sense in which that expression was used im 
Section 306, Succession Act. That is not. the 
case here. The injury. for which compensa- 
tion is sought in the present case was surely 
a personal injury and but for S. 102, Motor 
Vehicles Act, it would have been impossible 
to say that the cause of action for the suit 
for damages against the owner of the motor 
vehicle in respect of such personal injury as 
was caused in the present case could survive 
his death. ‘The next case Baboolal Nanhelal 
v. Ramlat. Nandram (AIR-°1952:Nag 408) was 
a case of a suit for damages for defamation. 
It was held thatthe right to sue did not 
survive the death of the defendant who was 
the respondent in the appeal from the dis- 
missal- of the plaintiffs suit. Section 306, 
Succession Act, 1925 was not referred to in 
this case but the suit was abated on thé gene- 
ral principle that if an’ injury ‘were done 
either to the person:or to ‘the property of 
another, for which unliquidated damages 
only: could be claimed, the action dies with 
the person to whom or by whom'the wrong 
was done. Nevertheless it was: recognised 
that there are statutory exceptions to the 
rule. In RM P. KP. A R. Arunachalam 
Chettiar v. S. V. V. Subramaniam Chettiar 
(AIR 1958 Mad 142) a“ Division: Bench of 


the Madras High Court laid it down: that | 


the maxim actio personalis moritur cam, per- 
sona is part of the law of India except in so 
far as it has been modified by statute. That 
was a case: of damages for malicious prose- 
cution and iù the absence of any statutory 
exception to the rule the action was held to 
have abated on the defendants death during 
the pendency of. the appeal. In Syedna 
Taher . Saifuddin: Saheb v. State of Bombay 
(AIR 1958 SC 253): the Supreme Court ap- 
plied the maxim` actio personalis moritur 
cum persona to an action’ for relief against 
ex-communication, arid held that. on the 
death of the plaintif who was a respondent 
before the Supreme Court, and no decree 
had till then ‘been passed in his favour, the 
suk abated as the claim with which he had 
come to Court was personal to him.” In 
Ratanlal: Bhannalal ‘Mahajan `v. Babdcolal 
Hajarilal Jain (AIR 1960 Madh Pra 200) on 
a consideration of the scope of S, 306, Suc- 
cession Act, 1925, it was held that the ex- 
pression personal injuries in that. provision is 
not confined to physical injuries but would 
include mental injuries.ag well and a claim 
for compensation for loss of - reputation ‘or 
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mental agony would not survive after the 
death of the party injured, but a claim for 
compensation for damage caused.. to plain- 
tiff’s. goods by the tortious. act of the de- 
fendant. would survive to the legal representa- 
tives of the deceased plaintiff if the plain- 


_tiff’s estate to the extent of the wrong done 


by the defendant had directly and ‘not re- 
motely suffered. H is not the nature of the 
wrong .but the nature of the injury. that is 
material. The case of Shiam Sunder v. 
Imamuddin (1964 ALJ 1115) also arose from 
a suit for damages for malicious prosecu- 
tion. After declaring the action to have 
abated on account of the death of the de- 
fendant-respondent during the pendency of 
the second appeal in the High Court S. S. 
Dhavan, J. did, however, observe at the 
close of his judgment “that the doctrine of 
actio personalis moritur cum persona has 
been condemned as unfair and barbarous by 
almost every Court in India,” and that “it 
deprives a plaintiff who has suffered injury 
from, the wrongful act of the defendant to 
proceed against his estate,” and that the re- 
form of the law has become overdue. It is 
not, open. to the Court to reform the law but 
the provisions of Section 102, Motor Vehi- 
cles Act, which mitigate the rigour of the 
barbarous law could surely be interpreted to 
advance the remedy rather than in a narrow 
and pedantic manner. The case of Jogindra 
Kuer v. Jagdish Singh (AIR 1964 Pat 548) 
was of an appeal from a suit for damages 
arising out of a motor accident between the 
plaintifs: motor-car and the defendant’s 
motor truck. The plaintiff died during the 
pendency of the appeal before the High 
Court and.it was contended that the right to 
sue did not survive his death, The Patna 
High Court considered Section 306, Succes- 
sion Act, 1925, and held that while the claim 
for compensation for the damage caused to 
the plaintifPs car survived his death, the 
claim for enhancement of the compensation 
for ‘the injury caused to his’ person could 
not survive his death. The attention of the 
Bench of Patna High Court which decided 
that case does not appear to have been in- 
vited to Section 102, Motor Vehicles Act, as 
the judgment contains no reference to it. 


-13. I am, therefore, of the view that 


none of the cases cited by Mr. Yudhishthira 


on behalf of the legal representatives of the 
deceased defendant-respondent 2, is of any 
assistance in deciding the question whether 
the cause of action for damages for the per- 
sonal injury caused to the plaintiff. could be 
said. to have, survived the death of the- se- 
cond defendant-respondent : during . the: pend- 
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ency of the second appeal in this Court. I 
would say it survives, and the-mere fact that 
the ‘second defendant-respondent.did not have 
a certificate of insurance against third party 
eisks in: his favour .cannot. prevent - the 
survival of cause. of action for damages 


` against his. estate’ There ‘is, however, .an- 


_other string to the plaintiff's bow in the pre- 
sent- case.” His learned counsel urged that 
the primary liability. in the present case to 
compensate the plaintiff for the personal in- 
jury caused to him was of the first defen- 
dant-respondent, namely, the Garhwal Motor 
Owners Union Lid., under ‘whose -control 
and supervision the bus was plying and with 
whom the contract for his carriage :as .a- pas- 
senger was entered into by -the ‘plaintiff, and 
the argument: is buttressed by the fact that 
the liability of G. M. O.-U. arose from: the 
contract entered into by it for carrying the 
plaintiff, to- his destination, and it must be 
deemed to have been an implied term of 
the contract that the plaintiff would be 
carried. to his destination, safely and without 
causing any injury.to his person. I shall, 
however, advert to this point later. l 
14. First I must determine the ` question 
whether the plaintiff is at all entitled to re- 
cover’ any damages for the injury sustained 
by him. ` a age . 
15. I have quoted in extenso the. reasons 
given by- the lower appellate Court for its 
finding that the plaintiff was not entitled to 
recover any damages. The cause of the ac- 
cident was the, breaking down of the spindle 
of the front left wheel of the motor bus, 
` That. was a mechanical failure. In Minu B. 
Mehta v. Balkrishna Ramchandra. Nayan 
(AIR 1977 SC 1248) the Supreme Court ob- 
served that: “In order to succeed in a de- 


fence that the accident was due to a machani- 


cal defect, the owners will haye, to prove that 
they had taken all necessary precautions and 
kept the lorry, in a roadworthy condition”; 
and where “no. such attempt was made to 
éstablish that all necessary precautions were 
taken to keep the lorry jin a.. roadworthy 
condition, and that the defect occurred in 
spite of the reasonable care and caution 
taken. by the. owners.” The. owners, may .be 
held liable to compensate the plaintiff for 
the injury caused by the accident unléss they 
further plead and prove that. the defect was 
latent and not-discoverable by -the use of 
reasonable care. | According: to the Supreme 
Court the burden of proving that- the ac- 
cident was due to mechanical defect and of 
showing that they had ‘taken all. reasonable 
care and that the defect remained hidden in 
spite of such care was on thé defendant. 
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16. The present case before me is con- 
spicuous by: the absence of any plea or evi- 
dence to show. that the spindle broke down 
due to a latent defect and that the defen- 
dants. could not prevent it in spite of ali the 
reasonable care and caution which they took 
for the maintenance of: the vehicle. . All that 
has been shown is that a month and 24 days 
before the- accident occurred,- the motor bus 
had been certified fit by the. Technical In- 
spector of the Motor Vehicles Department 
by the grant. of a certificate of fitness.. . That 
of course is only a statutory. formality .and 
it cannot be said that the mere fact: that a 


‘motor vehicle-is certified fit by the grant of 


a certificate of filness under the Motor Vehi- 
cles Act, the, existence of.such certificate: of 
fitness . discharges the owner: of. motor vehi- 
cle of all .responsibility. of: .maintaining it 


property with-all reasonable care and caution 


to prevent an accident. on account of any 
mechanical : defect or failure of the vehicle. 
The, lower appellate Court has clearly. placed 
the entire burden of proof on the plaintiff 
and in doing so it committed a manifest 
error of law. It was not for the plaintiff to 
summon the spindle. It was for the defen- 
dants to show by evidence that the spindle 
broke down,in spite of all the reasonable 
care and caution taken by them in maintain- 
ing the vehicle, and that in spite of that care 
and caution, they could not know of. the 
condition of the spindle. It is true that . the 
defects said to have been complained of by 
the plaintiff before’ the commencement of 
the journey were such as did not have any 
direct relation with the spindle, but the fact 
remains that, the pointing out .of :those de- 
fects showed that the. motor bus was not 
being maintained properly and that. its 
general condition was not good... That was 
good .evidence. to show that the motor bus 
was not being. maintained with all. the rea- 
sonable care. and caution: and that -the driver 
of the motor .bus.and the booking. clerk or 
agent of.G. M. O. U., acted -rashly,-in book- 
ing the motor bus. and allowing it to: pro- 
ceed on journey in spite, of its poor condi- 
tion. A spindle of a .motor-bus does -not 
break down everyday and if it.does “break 
down, it is reasonable to infer that the. motor 
vehicle was not properly looked. after and 
maintained by being ». oiled’. and: greased..:at 
proper ‘intervals. If. the wheel of a motor 
vehicle ‘is run on a-spindle. without.: proper 


. oiling and greasing the -spindle is, likely to 


be damaged by excessive . wear caused” by 
friction and may: break down ata place 
where its circumference is narrowed down 
by excessive wear and tear caused by such 


friction. The defendants could -of course 
escape the liability by showing that although 
they took good care of the vehicle and the 
spindle. was: properly: oiled and greased’-and 
was not worn out when: the accident: occurred 
but broke down. on account of. a- latent 
manufacturing defect which S could not 
foresee. 


17. It is in this view of things that the 
maxim -res ipsa loquitur, that -is, the. thing 
speaks for itself, applies. The. lower appel- 
late Court. is in error in saying that the 
maxim did not apply to the present case. 
The conditions for applying the maxim are, 
as enunciated in Salmond on the Law. of 


Torts, Sixteenth Edition, Chap. IX. Ss. 84, 


241 at page 242: “i that the thing is shown 
to be , under , the management.. of the. defen- 
‘dant or ‘his servants,” and (ii): that “the ac- 
cident ig such as in the ordinary course, of 
things does- not happen if those, who bave 
the management use proper care.” -The 
motor- bus was , undoubtedly under: - the 
„management - of, the defendants . and, Spindles 
of motor, buses do not. in „ordinary; course of 
‘things break down unless of course, the case 
is of. negligence in running the bus. It 
follows that the fact that the accident. iwas 
caused by . the breaking down of the spindle 
speaks for itself and, shows that the defen- 
dants must have been ‘negligent, and the-.de- 
fendants can rebut that inference -only by 
showing.. that they used all the .. necessary 
care and caution and that the .accident could 
not be prevented in: spHe of-the same.. 


- 18. The observations of the Tower. Spoel. 
late, „Court, that: ‘carriers do. not., . insure : the 
passengers against: all risks. and that the case 
is of damnum sine injuria are. misplaced... A 
carrier must surely be deemed to have con- 
tracted with the passenger whom he. under- 
takes to carry On. @ motor bus thathe will use 
all reasonable care and . caution for ensuring 
that the passenger’ reaches. the destination 
safely. Garhwal Motor . Owners. Union - was 
the carrier in this case, for, - the contract of 
carriage wag entered into by it ‘and the vehi- 
cles were ‘running ‘under. its superyision. ar 
control It was the duty of. the Union .to 

see that unsafe ‘motor vehicles were not nsed 
for carrying passengers booked’ by. it, That 
follows clearly from the Memorandum and 
Articles of Association ‘of. Grahwal . Motor 
Owners Union Ltd., a copy of which. has 
been filed before me by the learned coun- 
sel of that company in this’ Court, as the 
original record is reported to have been de- 
stroyed, and is.at.any rate not traceable,. on 
account of the fire which occurred in the re- 
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cord-room of the District Court; Allahabad. 
Learned counsel- for the Union referred me 


‘to Clause 25 “of the Articles of Association 


in ‘this context. That article reads as under : 
aes | ig ahy” injury is caused to any individual 


‘Or damage’ ig done to any property by a vehi- 


cle of a member of the Company, the mem- 
ber concerned shall - be solely and exclu- 
sively answerable and responsible for -such 


‘injury or damage, and the Company shall 


on no-account be held responsible therefor.” 


The articles constituted a contract between 


the Company and its members.. By a clause 
as Clause 25. the Company cannot 
escape. liability- so far as third persons are 


concerned. -On the other hand the very first 


clause, namely, -Clause (a) of the objects 
for which the Union was formed was: 

.““To organise a fleet of-good and efficient 
motor vehicles for...the convenience of the 
public; and afford all possible facilities for 
the carrying of goods and for eee pri- 
marily in Garhwal Division.” 


‘The! running of the e "Was - completely 
ünder the control of the ‘Union. The- income 
from ‘the plying of the vehiċles: was collect- 
ed bythe Union. -Separate accounts are, of 
course, kept'for’ each vehicle and the net 
income is paid daily or-at: the end of each 
month to the member to whom the- vehiclé 
‘belongs after: deducting commission of the 
Union and other expenses incurred by it. 
The- profit and loss in running the vehicle is 
of the owner but so far as oulsiders-are con- 
cerned the contract of carriage’ of passengers 
was entirely between‘ the ‘Union and the pas- 
séngers." While’ entering ‘into such ‘contracts 
the - Union -did -not act: as‘an' agent of the 
owners, of the motor vehicles but acted as 
an independent contractor. Jt is the duty of 
the-Union to see to- it that only’ road-worthy 
and good vehicles ‘are ‘plied by it for carry- 
ing passengers booked by. its agents and ser- 
vants.. ‘That renders G. M.:O. U. the: first 
defendant-respondent ‘in the case liable im- 
dependently. of any liability of” ‘the’ second 
defendant. -Of course there is -nothing to 


: prevent the Union ‘to pass’ on its liability to 


the second defendant and after him -his heirs, 
under the terms of: Clause 25- of the Articles 
of. Association, but.that is a matter in which 
the: plaintiff is not interested. The plaintiff 
entered: into a contract for his carriage as a 
passenger from Rudra Prayag to Sri Nagar 
on 15th Jan., 1950, with G. M. O. U. and 
can hold it- directly Hable for damages for 
the injury caused to his body by the motor 
accident. Viewed in- this light it is clear 
that the liability of the deceased second. de- 
fendant-respondent arose because ef CI. 25 


488 All. 


of the Articles of Association of G. M. O- U. 
and it would: be for the G. M. O. U. to 
enforce that Hability against the heirs of ‘the 
deceased defendant-respondent 2, by -virtue 
of that clause of the Articles of -Association. 
That being so the liability of the deceased 
defendant-respondent 2 to compensate. the 
plaintiff cannot be said to be entirely per- 
Se Ou a eee R ae ay 
death. 


‘49, I a however, refer to the Cases 
which were cited before me by the learned 
counsel for the defendant respondents. The 
first case cited and very strongly relied upon 
by Mr. Yudhishthira was that of Blanche 
Edith Cates v. Mongini Bros., (1917) 19 Bom 
LR 778 : (AIR 1917 Bom 282). In that case 
the plaintiff had‘ gone to the defendants’ re- 
staurant to take lunch and sat at a table over 
which an electric fan was suspended with a 


rod attached to the ceiling.. As the fan was. 


switched off by a waiter on the plaintiffs in- 
structions, it fell with its dynamo. on her left 
hand causing. injuries to her hand and fingers. 
The plaintiff claimed damages for the same. 
Kajiji, J. who tried the suit held that the fail 
of the fan was not due to any negligence on 
the part of the defendant but it was due to 
a latent defect in the metal of the suspen-. 
sion rod and. that the case was of a pure ac 
cident. On the question whether the defen- 
dants who were keepers of the restaurant 
could have obviated the accident, the learn 
ed Judge held that it was not a case where 
more than ordinary caution and skill. were 
required: from them and that. there was no 
negligence on the part of the defendant and 
the accident could -not have been. obviated 
by exercise of ordinary care, skill and caution 
on their part. That was a case where. the 
necessary evidence was led: bhy. the defendants 
to show that care and caution taken by them 
on the basis of which the burden which lay 
on them was held to have been discharged. 
In the present. case before me-no such evi- 
dence had .been led by, the defendants. On 
the other hand the entire. burden of proof 
has been placed on the plaintiff. The learn- 
ed: Judge in that case remarked that if the 
injury is caused on account of the defect of 
motor vehicle, the defendant must show that 
the defect was one for. which he is not to .be 
blamed. This case does not, therefore, help 
the defendants at all. The next case cited 
was of Gobald Motor. Service Lid. v. 
R.M.K..-Veluswami (AIR. 1962 SC’ 1). Re 
liance was placed.on the observations of the 
Supreme Court in para 5 of the case ‘parti- 
. qularly: the quotation from the English case 
of Barkway v. South Wales Transport, (1548) 
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2 All ER’ 460 (471).. The said quotation 
from Barkway’s case i aes not’ advance’ 
the defendants’ case. . It rather supports the 
plaintiff's case and ae that the lower ap- 
pellate Court was in error in holding that. 
the maxim res ipsa loquitur was not ap- 
plicable to the present case. The next case 
cited was that of the State of Punjab v. 
Modern Cultivators (AIR 1965 SC 17). In 
this case the- Supreme Court found -that the 
loss was occasioned to the plaintiffs by the 
bursting of a canal bank. It was also found 


‘that the canal bank was regularly inspected 


by the State Government of: Punjab. How- 
ever, on a consideration of the facts of the 
case, the Supreme Court found that there 
was sufficient evidence, in the absence of 
reasonable explanation on the part of the 
State of Punjab to establish negligence ' and 
that there ‘was inordinate delay and neglig- 
ence is sealing: the breach in the canal bank 
and the Government was rightly held res- 
ponsible. In Municipal Corporation of Delhi 
V. Subhagwanti (AIR 1966 SC 1750) the facts 
were peculiar. The Clock ‘Tower at Chandni 
Chowk, Delhi, collapsed of its own ‘weight 
after about 80 years ‘of its existence, The 
Supreme Court held that the defendant 
Municipal Corporation of Delhi was liable 
in damages for the injury. caused to the 
passers-by. It was held that the mere fact 
that there was fall of the Clock Tower told 
its own: story raising an inference of 
negligence so as to establish a prima facie 
case against’ the Municipal Corporation of 
Delhi. The case of Indian Trade and Gené- 
cal Insurance Company v. Madhukar Govind 
Rao (AIR 1967 Madh 'Pra 110) was. a 
different kind of case, and is distinguishable 
on the facts. In Ganjam Collector v. Chand- 
gama Das (AIR 1975 Orissa 205), a man had 
parked his cycle under the cantilever portico 
of a‘ government hospital which collapsed 
while he was there and killed him on the 
spot. The Court held that the thing told ‘its 
own story and held the defendant liable ‘in 
damages. - In Smt. Mariyam Jusab v. 
Hemantlal Ratilal (AIR 1982 Guj 23) it was 
held that where the motor accident was 
claimed* to have occurred on account of .a 
mechanical failure, the plea could not be ac- 
cepted merely on the uncorroborated state- 
ment of the driver of the motor vehicle and 
that corroborative, evidence ought to have 
been | ‘produced. to show that the mechanical 
failure resulted despite all care and caution. 
I need jot ‘go itito, the facts of ‘this case oF 
the other ‘reasons given ' therein. but the afore- 


said. ‘principle -. is- precisely what has been 
relied upon by me in the light of the ruling 
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of the Supreme Court in the case of Minu 
B. Mehta v. Balkrishna Ramchandra Nayan 
(AIR. 1977, SC. 1248).. i 


20.° In the result it must be held that the 
lower appellate Court was in error ‘in hold- 
ing that the defendants were not liable. ‘to 
ány damages for the ‘injury caused to the 
plaintiff by the accident which occurred on 
15th Jan., 1950, to Motor Bus No. U. P. Y. 37 
on which he was travelling as a passenger 
from Rudraprayag to Srinagar. In my view 
both the defendant-respondents 1 and 2 were 
clearly liable. The amount of damages bas 
been concurrently found to be Rs. 5,195/- by 
both the Courts below. The trial Court had 
decreed the suit for recovery of that amount 
with proportionate costs and pendente lite 
and future interest at 3 per cent per annum. 
However, due to the long period of time 
over which the suit has, remained pending, 
the devaluation of the rupeé by inflation and 
the high rates of interest prevailing for the 
last so many years, I` think the plaintiff must 
be awarded his ‘full costs throughout and 
pendente lite and future interest at the rate 
of 6 per cent per annum on the decretal 
amount of Rs. °5,195/-. 


21. In the result I allow the appeal,. set 
aside the judgment and decree of the lower 
appellate Court and decree the suit for re- 
covery of Rs. 5,195/- with pendente lite and 
future interest at 6 per cent per: annum and 
full costs throughout against defendant- 
respondent 1, along with-the heirs and legal 
representatives of deceased defendant-respon- 
dent 2., a 


Appeal allowed. 
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Prem Nath, Appellant v. Nand Lal Khare, 
Respondent. ' 


Second Appeal No. 970 of 1973, D/- 16-3- 
1982.+ J 


Civil P. C. (5 of 1908), Section 60 (1), Pro- 
viso (i) (as it stood before amendment in 
1976) — Evidence Act (1872), Section 115 — 
Award — Attachment of salary — Judg- 
ment-debtor -agreeing not to claim protection 
wader Proviso’ () — He is not estopped from 
claiming same in execotion proceedings. ` 

There can be neither any estoppel nor any 
agreement against statute itself. Therefore, 
+ Against judgment and decree of Ram Autar 

“Misra, ist Addl. Dist.. Judge, Allahabad, 
Dj- 25-1-1973. 


BZ/GZ/C169/82/GNB/LGC—H_ - 


x 
' 


` 


v..Nand Lal. All. 489 


the: fact that in the award. the judgment-deb- 


hS 


tor had agreed not to claim protection under 
Section 60 (1) Proviso (i) ‘in the matter of 
attachment of his salary in execution of -the 
award would not preclude him from claim- 
ing the said protection in the execution pro- 
ceedings. His salary to the extent of the 
first Rs. 200/- could not be attached. 
l (Para 2) 
Gyan Prakash, for Appellant. 

JUDGMENT :— Heard Sri Gyan Prakash, 
for the appellant. No one has appeared for 
the respondent. The appeal arises out of an 
execution proceeding in respect of an award 
dated 6-1-1970. Under the award the claim 
of the- plaintiff was decreed and he was 
allowed to realise the same by attachment 
of pay of Sri Nand Lal Khare at the rate 
of Rs. 150/- per month to the extent of 
Rs. 200/-.. It was further provided that the 
plaintiff may realise the decretal amount 
by attachment of provident fund in the 
lifetime or after his death. The trial Court 
rejected the objections and proceeded with 
the attachment of Rs. 150/- per month as 
per award. The lower appellate Court has 
allowed the appeal and held that the amount 
to the extent of- Rs. 200/- ‘could not be 

attached in execution of the decree. 


2. The argument of. the learned counsel 
is that the award was binding on the party 
and had the effect of a compromise decree. 
Consequently if the party agreed not to take 
protection of any statute then he cannot be 
permitted to take the objection at the stage 
of the execution. ._I am not prepared to 
accept the same. There could be neither 
any estoppel ‘nor any agreement against the 
statute itself. Under the circumstances the 
salary to the extent of the first Rs. 200/- 
could not be attached. One thing may be 
made clear. The Court below has mention- 
ed that the basic pay was Rs.. 212/-. In 
execution and for the purpose of S. 60 we 
are not concerned with the basic pay. We 
are concerned with the salary that will in- 
clude allowances along with the basic pay. 
Under the circumstances, the appeal has no 
force. It has to be dismissed. 


- 3. The decree-holder-appellant can pro- 
ceed to attach the amount of salary in ex- 
cess of Rs. 200/- in accordance with S. 60 (1) 
of the Civil P. C. ‘The attachment in the 
instant case was made before the amendment 
of the Civil.P. C. by the Amending Act; 
1976, therefore the attachment in excess of 
Rs. 200/-.of pay can proceed. The amended 
provision of S. 60, C. P. C. will not be ap- 
plicable in view of clause (g) of S. 97 of the 
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Amending Act. Under these circumstances, 
the appeal is dismissed. As no one has ap- 
peared for the other side, there will be` no 
order as to pori 

= Appeal. dismissed. 
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Durga Associates, Raipur, Petitioner v. 
State of U.. P. and another, Opposite Parties. 

Writ Petn. No. 2524 of 1981, D/- 8-2-1982. 

(A) Constitation of India, Art, 14 — 
Grant ‘of largess by Govt. — Action must 
be informed by reasonableness, 

` Though the State -is entitled to accept on 


reject the highest bid, it cannot act | arbi 
trarily and choose any person it likes for en- 


tering into contractual relationship. In such 
circumstances the State action must be in 
conformity with some- standard or principle 
which meets the test of reasonableness and 
non-discrimination and any. departure from 
such ‘standard or principle would be invalid 
unless it can be supported or justified on 
some rational, and nan-digcriminatory ground. 
AIR 1979 SC, 1628,. Foll. . (Para 12) 

Where the Govt. had after taking a policy 
decision that: the lease for collection of sal 
seeds from: Govt. forests would ‘be given by 
public ‘auction invited ‘tenders and accepted 
the highest tenders in respect of all’ forest 
divisions except three divisions and decided 
to. hold. reauction ‘in respect of the latter 
‘divisions . by . refusing to ‘accept’ the highest 
tender, the action of-the ‘Govt. was arbitrary 
and liable tobe: struck down: when- the Govt. 
failed to communicate the reasons for its 
decision to the highest’ tenderers ‘in respect 
of the latter divisions. The fact the Govt. 
was not bound to accept the highest tender 
Under the“ notice inviting tenders was im- 
material a (Para 13) 


Œ) Constitution. of. India, Art. 226 — 
Grant of relief in exercise of extraordinary 
juricdiction =- Highest tender of petitioner 
for lease for ‘collecting -sal. seeds ‘rejected 
arbitrarily by Govt. — Tender for the area 
by petitioner for Rs.. 17,73,000/-. for lease 
for three years , 


11,00,700/- nies 
Govt. to grant tender for remaining two 


years of earlier period of lease by computing 
lease money on basis of average amount for 


one year on basis of bid stated in Se 
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— On. reanction for one 
year, petitioner himself giving bid of Rupees 
High Court will not direct. 


A LR. 
tender as the same fals far short of new 
offer, oe 8 (Para 26) 

(© Constitution of India, Art. 133 — 


Certificate of fitness .for appeal to Supreme 
Court — Decision based on: principles enun- 
ciated by Supreme Court — Case held, not 
it for appeal to Supreme Court.: (Para 29) 
Cases Referred: Chronological Paras 


1982 A LJ 572 >> 1, 11,19 
AIR 1980 SC 1992 9, 12, 16 
AIR 1979.SC 1628. 9, 12, 16 
AIR 1978 SC 597 ° ) ~ 9, 10 
AIR 1975 SC 266 : - 9 


AIR 1974 SC 555: 1974 Lab IC 427 9, 10 


S. M. K. Chaudhary and Shanti Bhushan, 
for Petitioner; R. N. ‘Trivedi, P. Kant’ and 
V. B. Upadhyaya, fer Opposite Parties, . 

K. S. VARMA, J.:— In order to appre- 
ciate the controversy giving rise to these 
petitions certain facts will have to be stated 
in some detail, The State of U. P. through 
opposite party No. 2 invited tenders for col- 
lection of Sal Seeds from 14 Forest Divisions 
of U. P. enumerated in tender notice, Annex- 
ure 1 to the writ petition, , In pursuance of 
the tender notice, the petitioners submitted 
their tender for several Divisions within the 
time fixed i.e. 20th April, 1981.- The date 
of the opening of the tender was 21st April, 
1981. On that date the tenders could not 
be opened as this Court passed an order in 
Writ Petn. No. 1838 of 1981, Hind Trading 
Company v. State of U. P. and in Writ Petn. 
No. 1897 of 1981, Oudh Sugar Mills ‘Ltd. v. 
State of U.-P. (reported in 1982 All LI. 572), 
staying the reopening of the tenders by the 
State ef U. P.: By a subsequent order dated 
27-4-1981 this Court clarified the said order 
and allowed the. opening of the tenders. 
The order, However, provided that until fur- 
ther orders the State of U. P. shall not accept 
any tenders. ‘A copy of the said order pass- 
ed by this Court is Annexure 2 to the Writ 
petition. In compliance of the order passed 
by this Court the State of U. P. opened the 
tenders on 28-4-1981. For two Forest Divi- 
sions ‘the ‘petitioners’ tender were highest. 
These Forest Divisions are South Pilibhit 
and South Kheri. On account of the stay 
order, the opposite parties did not take any 
steps to issue the letter of acceptance for 
collection. of the Sal Seeds for three years 
even for these Forest Divisions which . were 
not in dispute in the writ petitions -referred 
to above. The petitioners intervened. in the 
writ petitions as opposite parties. and they 
prayed that since the period. of operation for 
collection of Sal Seeds is very short i.e. from 
lst April to- 15th June, the petitions © be 


1982 © 
finally disposed of. By order dated -15-5- 
1981 ‘the aforesaid writ petitions were dis- 
missed. In the year 1977 tenders were in- 
vited for the collection of Sal Seeds for-a 
period of four years and the. petitioners in 
those writ petitions prayed that having re- 
gard to the assurance given by the State 
Government that the lease may be extended 
up to 15 years, the lease in favour ` of” the 
petitioners be extended. This argument was 
repelled by the Division Bench and while 
disposing of the writ petitions, the Division 
Bench observed that for the year 1981 on- 
wards the State Government had taken a 
decision that the work of collection of Sal 
Seeds be given to the Forest Corporation if 
they were ready to do so without.any special 
increase in staff and. in the remaining. areas 
the work of collection of Sal Seeds be given 
on lease for three years for which tenders 
be invited. It was also observed by the 
Division Bench that the decision to invite 
tenders for a period of three years was in 
the circumstances neither arbitrary nor un- 
reasonable but in public’ interest. It was 
also observed that the decision to invite fresh 
tenders for three years was neither hit by 
Art. 14 of the Constitution nor by principles 
of natural justice. After the decision ren- 
dered by the Division Bench on 15-5-1981, 
the petitioners approached opposite party 
No. 2 and requested him to give a letter of 
acceptance. Opposite party No. 2, however, 
declined to give any letter of acceptance, he, 
however, told the petitioners that final deci: 
sion will be taken by opposite party No. 1. 
The petitioners requested that an early deci- 
sion in the matter may be taken. The peti- 
tioner was called .by -opposite - party. No. 2 
on 20-5-1981. The petitioner contacted ‘the 
Forest Secretary as well as + State Minister 
for Forests. The petitioner was’ informed 


that with regard to the. collection of Sal. 
Seeds, the petitioner may contact the Chief ° 


Conservator of Forests. ` When ‘the petitioner 
approached -opposite -party No. 2 the latter 
pressurized the petitioners to. surrender: tha 
North and South Gorakhpur and east.. and 
west of Bahraich Division even though - ‘the 
petitioners’ tenders were highest. . The peti- 
toners did not agree to these suggestions 
The petitioners: then - submitted -the letter 
dated 20-5-1981, a copy of which is Annex. 4 
to the writ petition.. In the said letler, it was 
stated that after the decision in Writ.” Peti- 
me honed and -1897 -of . 1981,-the- ag- 

parties approached the Su @ 
Court which rejected the application for ‘Spe. 
cial leave to appeal to the Supreme. 


and the judgment of High: Court-wia con 
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firmed. ‘The petitioners, in these circum- 
stances, prayed that they may be. permitted 
to start the work of.collection of Sal Seeds 
in. the above Divisions.. The petitioners’ re- 
quest ‘remained unheeded and another request 
was made to the opposite parties by means 
of Annexure 7, to the: petition that the peti- 
tioners be permitted to start the work. 


2. On 22-5-1981 the petitioners contacted 
the Forests Secretary on telephone and 
sought his permission to’ discuss the matter 
with him personally. In para 12 of the writ 
petition it has been ‘stated by the petitioner 
that the Forest Secretary told the petitioner 
that whatever Forest Divisions have been 
given to: the ‘petitioner, he should remain 
contented with them and no useful purpose 
will: be served by making efforts for other 
diyisions as the Government had already 
taken the decision to give the letter of ac- 
ceptance to other tenderers and will issue 
the same on 23-5-1981. The grievance in 
the petition is that the petitioners are the 
highest bidders and-for no ostensible reason 


. the opposite parties; were trying to give ten- 


der to. other persons whose. bid was not as 
high as that- of the petitioners. The peti- 
tioners’ case is that they have come to know 
that the opposite parties were not taking 
any steps to: accept the petitioners’ bid on 
account of political influence exercised on 
the said opposite parties by- the proprietors 
of the Hind Trading Co. and Oudh Sugar 
Mills Ltd. who were litigating for the grant 
of lease for 11 years and who do not want 
that the said divisions go out of their hands. 
The petitioners maintain that although their 
bid is. the highest, the matter of grant of 
contract has. been. delayed. The . petitioners 
are ready to deposit the - requisite amount 
and to enter into the.agreement. ‘Their fur- 
ther contention ig that since the petitioners’ 
bid is the highest, they’ have a legitimate 
right. to compel the opposite parties to allow 
them to. start. the work- for collection of Sal 
Seeds... The inaction of the opposite parties 
in not granting the contract to the peti- 
tioners is: an arbitrary action. which is likely 
to cause irreparable. loss which cannot be 
compensated in terms..of money. According 
to the :petitioners the-:aclivities ofthe ~Gov- 
ernment have .a:- public element and, ‘there- 
fore, there should: be: fairness and equality 
if the State enters into contract with private 


parties.: In doing sò, the State is required 


to. act:-fairly and without discrimination. It 
is further contended by- the petitioners that 
once the decision was taken by. the- State 
Government -to lease. out the. forest ranges 


for collection of Sal-Seeds by public auction, 
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the: Government cannot reject ‘the highest 
tenders.except when it finds‘ that the offer is 
inadequate or there are justifying circum- 
stances for not accepting the highest bid. 
Since the petitioners’ bid happens to be the 
highest and the opposite parties have not 
disclosed any reason why the highest bid 
should not be accepted, there is no legal 
justification for the opposite parties for not 
accepting the bid of the petitioners. It is 
also contended by the petitioners that the 
work of collection of Sal Seeds starts each 
year in the month of April and lasts till the 
month of June when the monsoon starts and 
if the petitioners are not allowed to start 
the work, they would suffer irreparable loss, 


3. On 27-5-1981 at about 4 P.M. the 
petitioners’ representative Shri Y. K. Nathani 
was served with a notice relating to reauction 
of South Kheri, East Bahraich and Weat 
Bahraich Ranges. The reauction was to be 
held on 30-5-1981. A perusal of Annex. 8 
to the petition, the notice, will indicate that 
on 30-5-1981 the auction was to be held at 
11 A.M. and the highest bidder was requir- 
ed to deposit 10%- of the total amount of 
the highest bid. From a perusal’ of Annex. 8 
to the petition, it appears that the opposite 
parties were not prepared to accept the ten- 
der of the petitioners for South Kheri 
Range and that- of Balaji Enterprizes for 
East Bahraich and West Bahraich Ranges. 
The case of the petitioners in respect of 
these ranges is that the decision not to ac- 
cept the highest tenders: was arbitrary, un- 
reasonable and mala fide. The highest ten- 
der for South Kheri Range was of the peti- 
tioners for Rs. 17,73,000/- while the highest 
tenders for East and West Bahraich: Ranges 
were of Balaji Enterprizes for. Rs. 1,68 ,000/- 
and Rs. 52,000/- respectively. 


4 On 23-5-1981 the petitioners presented 
the instant writ petition before this Court 
and prayed for a writ of mandamus direct- 
ing the opposite parties to give the letter of 
acceptance for collection of Sal Seeds for 
the South-Kheri Forest Division to the peti- 
tioners they being the highest tenderers and 
further prayed that the opposite parties be 
required to execute the deed of agreement. 
On 23-5-1981 this Court passed an interim 
order directing the petition to come up ‘for 
orders on 26-5-1981 and: till that date - the 
opposite parties were directed not to. issue 
the letter of acceptance to any tenderer: ex- 
cept one whose tender was highest. It may 
be noted that in spite of. this order, the op- 
posite parties on 30-5-1981 proceeded to 
reauction the lots:in quéstion and did not 
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accept the petitioners’ highest bid for.. no 
ostensible reason. “The argument of . the 
learned counsel for the petitioners is that in 
spite of the stay order passed by this Court, 
the opposite parties proceeded to reauction 
the lots in question. According to the peti- 
tioners, this action on the . part of the oppo- 
site parties is arbitrary and is not: informed 
by reasons. It is conceded by the peti- 
tioners that it was open to the opposite par- 
ties to have rejected the petitioners’ highest 
bid but that could be done if there. were 
justifiable reasons for not accepting. the 
highest bid. It is: further maintained that 
once the State Government had taken a 
decision that the auction for the year 1981 
shall be. held: by inviting tenders .and -the 
contract shall be executed in favour. of the 
highest bidder, the opposite parties without 
any justification could not depart from ‘the 
practice and proceed to reauction the lots. 
The petitioners claim that since they are the 
highest bidders and since for no justifiable 
reason the lots have been reauctioned, the 
action of the State Government in re- 
auctioning the lots .in dispute is liable to be 
quashed as being unjustifiable and discri- 
minatory and that the opposite parties be 
required to execute the cone for three 
years in their favour. 


-§ After the writ petition was filed, it was 
noticed that out of 14 Divisions in respect 
of which contract for the collection of 
Sal Seeds were to be executed, 11: Forest 
Divisions had been awarded on the basis of 
the highest tenders. On 26th May, 1981, 
the learned Chief Standing Counsel made a 
statement at the Bar that in respect ` of the 
three Divisions, namely, South Kheri, East 
‘Bahraich and West Bahraich, the State Gov- 
ernment had decided that it would not accept 
the highest tender of the petitioners. Ac- 
cording to the petitioner, this was to give a 
fresh opportunity to Oudh Sugar Mills who 
after. filing their writ petition also submitted 
their tenders with a protest. The tender of 
the Qudh Sugar Mills for South Kheri was 
for Rs. 13,11,000/- for -East Bahraich Rupees 
15,000/- and for West Bahraich Rs. 81,000/-. 
The highest tender of the Balajee Enterprises 
for Rs. 52,000/- was for East Bahraich’ dnd 
for Rs.. 1,08,000/- for West Bahraich. The 
highest tender of the ‘pétitioners ‘for the 
South Kheri was for Rs. 17,73,000/-.° Ac- 
cording to the petitioners from ‘the ' facts 


‘stated above, they have reason to’ ‘believe 


that the reauction-was decided ‘upon with a 
view to benefit Oudh Sugar Mills‘ ahd this 
discriminatory treatment jn’ respect 
three Divisions by holding the’ réanction ‘was 


of the- 
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only..to serve the private- interests... of. _ the - 
Oudh Sugar Mills. In, 1977. lease for South 
Kheri, West and East Bahraich for collec- 
tion of Sal Seeds was granted to Oudh Sugar 
Mills for a sum. of Rs. 7,42,000/-. for pind 
years, which comes to Rs..  1,85,500/-- 
year. In the year 1981, the highest tende 
for South Kheri of the petitioners for Rupees 
17,73,000/- for three years was the highest 
while the highest tender of .Balajee Enter- 
prises was Rs. 52,000/- for East 

and Rs. 1,08,000/- for West Bahraich for 
three years. ‘Thus the total of the three 
Divisions was:Rs. 19,33,000/- for three years 
Rs. 6,44,300/- per year which is: three and a 
half times of the old rates. It may be.. em- 
phasized here again that in the 11 Forest 
_ Divisions the highest tenders were accepted 
but in these three Divisions, -the highest 
tender was not accepted and. this departure, 
according to the petitioners. was made with a 
view to benefit the Oudh. Sugar Mills. In 
these circumstances, the petitioners’ case is 
that the action of the ‘opposite parties. in 
reauctioning the three Divisions, namely, 
South Kheri, Rast Bahraich and West Bah- 
raich is discriminatory and is liable to be 
struck down. It is also prayed that a writ 
of mandamus be issued to the opposite par- 
ties to give the contract to the petitioners 
for three years in regard. to South Kheri 
Range.and in regard to Balajee Enterprises 
in respect of East . and West Babraich 
Ranges. 


6. The petition was opposed ‘by the op- 
posite parties. A counter-affidavit has been 
filed on behalf of opposite parties Nos. 
land 2. The counter-affidavit is sworn by 
one Shree Ram who is a Head Clerk: in the 
Office of the Conservator. of Forests Utiliza- 
tion Circle, U. P., Lucknow. It was admit- 
ted on behalf of opposite parties that the 
tender of the petitioner in respect of the 
Forest Division in question was. the highest 
and sincé the offer was under consideration 
with the State Government, the -leiter : of 
acceptance was not issued. In reply to 
para 9 of the writ petition it was denied 
. that the petitioners were in any ' way pres- 
surised to surrender North and South 
Gorakhpur and East and West Dehradun 
Regions. It was also denied that the peti- 
tioners were pressurised to surrender. the 
offer for South Kheri Division , by opposite 
party No. 2. It is maintained by the oppo- 
site parties that under condition No. 5 of 
the tender notice it was not obligatory for 
the. Forest. Department to accept the highest 
offer. Acnoading, to the said condition, the 
Conséryator, of 
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U. P., Lucknow may accept or reject all .or 
any of the tenders without assigning -any 
reason. In view of condition No. 5 of the 
ender notice, it was not obligatory on the 
part of the opposite parties to accept the 
highest tender; hence any arrangements 
made by the petitioners without gelting any 
acceptance letter were at their own risk and 
responsibility. It is further maintained 
that under condition No. 9 of the tender 
notice of offer of the tenders was to remain 
open for a period of 45 days and the matter 
Wer-acakt with as expeditiously as possible. 
According to the opposite parties unless the 
offer had been accepted and an . acceptance 
letter had been issued, there was no con- 
tractual obligation on the part of the State 
Government. In paras 21 and 22 of the 
counter-affidavit, the opposite parties have 
stated their case in clear terms. It is stated 
that one of the reasons for not accepting 
the highest offer in respect of the Divisions 
in dispute was that the price increases ap- 
peared to be low as compared to other 
Divisions. The Forests of South Kher 
Division were good from the point of view 
of Sal Seed collection. This fact will be 
borne out by the comparative statement of 
prices received in this tender and those re- 
ceived in the expiring leases. Moreover, 
when the lease for one year was given after 
invHing tenders on 30-5-1981 the highest 
offer was Rs. 11,10,000/- compared to the 
highest offer for South Kheri Division of 
Rs. 17,73,000/- for a period of three years 
Or an average of Rs. 5,91,000/- per, year. 
The case of the- opposite parties is that the 
writ petition does not disclose any actionable 
cause of action for the exercise of extra- 
ordinary jurisdiction under Art. 226 of the 
Constitution of India. 


7. The facts brought out by the opposite 
parties to oppose ihe writ petition were re- 

plied by a rejoinder-affidavit. On behalf of 
he - petitioners the rejoinder-affidavit is 
sworn by Mr. Y. K. Nathani. In para 4 of 
the rejoinder-affidavit it has been stated that 
the letter of acceptance with regard to the 
South Kheri Division was’ not issued on 
account of the fact that the Oudh Sugar 
Mills, which had earlier obtained the lease 
of the Division,’ was bent upon to get the 
same again by any means. Although Writ 
Petitions Nos. 1838 and 1897 of 1981 were 
dismissed on 15-5-1981 the letter of accept- 
ance in regard of the Forest Divisions for 
which the petitioners were the highest ten- 
derers was not given and on 22-5-1981 only 
one Division namely, South Pilibhit was 
given -by the letter of acceptance: and in fe- 
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spect of South Kheri letter of ‘acceptance 
was not given as Oudh Sugar’ Mills was very 
much interested in its control... It has ‘also 
been stated in the rejoinder-affidavit : that 
there was no justification to'’ withhold the 


issuance of letter: of acceptance as there was 


no material before the State Govt. at that 
time to compare the offer with respect to 
South Kheri Division. The Chart attached 
to the rejoinder-affidavit, Annexure 9 would 
show that there was much increase in the 
offer in respect of South Kheri. -In para 8 
of the rejoinder-affidavit; it has been stated 
by the. petitioners that after filing of ‘the 
writ petition -on :23-5-1981; the opposite par- 
ties instead of giving letter of accéptance, 
decided arbitrarily without giving any sub- 


stantial notice for the reauction of the three | 


Divisions i.e. South Kheri, East Bahraich 
and West Bahraich. A notice for reauction 
was served. on the petitioners’ on 27th May, 
1981 in the Court premises which has also 
been challenged in the writ . petition’ On 
26-5-1981 the application for stay in the in- 
stant writ petition was listed -for orders and 
the same was adjourned for 29-5-1981 for 
disposal. The Court passed stay order stay- 
ing the holding of -public auction on 30-5- 
1981- subject to the condition that the stay 
will be: operative for the current season aad 
the State will:make arrangements for the 
current. season: The petitioners after receipt 
of the stay order submitted ‘a copy of -the 
same to: opposite party‘ No.'2 who gave a 


notice to the petitioners: by which fresh ten- 


ders were invited for these three- Divisions 
on 30-5-1981: Tenders Were tò be submitted 
til 3 P.M: and were: required to be opened 
the same: day at.5.15 P:M:’ A copy of the 
said notice is: attached as Annexure’ ‘10 to 
the counter-affidavit. According to the peti- 
tioners, decision to hold reauction in respect 
of these Divisions was taken, in order ; to 
oust the petitioners from the field.. The 
action of. inviting, tenders in. 
hurry by the State Government «was chal- 
lenged by the ‘petitioners in another Writ 
Petition No. 2716 of 1981.in. which on 30-5- 
1981 this Court: passed the, order that even 
if the tenders Were opened the amount,of 
the same, ‘would not be disclosed to. anyone 
and no further action for, the same- will be 
taken. In case the tenders. had been ‘opened 
no further. action in the matter will be taken 
till” 1-6-1981. The. stay order. was . com- 
municated to the Chief. Conservator of 
Forests but in ‘spite of that he issued the 
letter of acceptance to the Oudh Sugar Mills. 


According to the petitioners, the reason for 
non-issuance of the letter of- acceptance to 
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the petitioners in respect of South Kheri 
Division was that it should not go out of the 
hands of Oudh Sugar Mills. The petitioners: 
in para 12° of -the rejoinder-affidavit ‘ re- 
iterated their case by saying that once the 
Government decided to invite’ the - tenders 
in respect of the’ said Forest Divisions and 
the tenders were submitted; there was ‘no 
justification to withhold the tenders and not 
to give letter of aceptance to. the highest 
tenderers. Once the highest tender is open- 
ed, the. highest tenderer is entitled to get a 
contract and it is only on some valid reason 
that the tenders-can be cancelled. The con- 
dition contained in Cl. 5 ‘of the ` auction 
notice is violative of Art. 14 of the Constitu- 
tion and the Conservator of: Forests- has no 
absolute right to reject any tender ‘without 
assigning any reason when the offer made is 
the highest.: In para 18 of the rejoinder- 
affidavit the petitioners have stated that two 
opposite parties were not right in saying that 
the main ‘reason for not accepting the highest 
offer. in respect of the- Forest- ` Divisions in 
dispute was that.the price increase ‘appeared 
to be low. in respect of South Kheri Divi- 
sion as compared to other Divisions. “The 
Chart submitted with the counter-affidavit 


. as Annexure CA-1 was ‘not correct so far as - 


item No.6 pertaining to South Kheri Divi- 
sion was concerned.: According to the peti- 
tioners, a. correct comparative statement-' of 
the Sal Seeds ‘collection. for three years was 
attached as Annexure 9 to the rejoinder- 
affidavit. and a perusal of the same would 
indicate that 33.33%. price increase shown 
under item No. 6 in Annexure. CA-1° to: the 
counter-affidavit is misleading and the - cor- 


. rect figure would be 286.275. 


'&. After the ‘rejoinder-affidavit ‘by ii 
petitioners was filed ‘fhe opposite. parties 
sought permission to file a supplementary 
counter-affidavit. In thei’ supplementary 
counter-affidavit it is “maintained by the op- 
posite parties that Shri Y.K.” Nathani- is 
either a- partner oris associated with all the . 
three firms, namely, ‘M/s: Balaji Enterprises, 
M/s. Durga Associates and Avadh Enter- 
prises. Out of 16 Forest Divisions ‘offered 
for. tendezs, the firms iñ ‘which Shri Y. K. 
Nathani is a partner were ‘successful | in ob- 
taining tenders in respect of - as many as 
eight Forest Divisions - totalling a sale of 
Rs. 55,18,000/- against - five’ Forest Diiia, 
totalling ‘a sale- of only: Rs. ' 6,30,500/- - 
longing to other firms. ‘According ` to "a 
opposite parties, thére is no question of any 
bias against Shri Y. K. Nathani or any of 
the firms represented “by ` him including 


- Durga Associates. In para 14 of the sup- 


plementary counter-affidavit it- has been stat- 
ed that the price rise in respect of’: South 
Kheri was múch too low as compared tá 
North Gorakhpur and South Gorakhpur 
Regions. In the reauction, one of the parti- 
cipants was Shri Y. K. Nathani who jis ‘a 
partner in all the three firms, namely M/s. 
Avadh Enterprises, M/s. Balajee Enterprises 
and M/s. Durga Associates and as such his 
participation in the-retender goes. to show 
that sufficient opportunity was given to him 
to bid"for the same along with others. It is 
also pointed out by the opposite parties that 


Shri Nathani while participating in the ‘re-. 


tender of ‘the said area of the South Kheri 
Division offered a tender fer Rs. 11,00,700/- 
for the same for one year but as the same 
was not highest it was not accepted. In 
reply to the supplementary counter-affidavit, 
a supplementary rejoinder-affidavit was also 
filed. 


9, In this petition we have heard Mr. 
Shanti Bhushan, Senior Advocate for the 


petitioners and the learned Advocate General. 


on behalf of: thie ‘State of U: P. ` ‘Tt was sub- 
mitted by the learned counsel for the’ peti- 
lioners that the petitioners’ bid for the Divi- 
sion in question was’ the highest, The learn- 
ed counsel conceded that although the State 
Government is not bound to accept the 
_ highest bid but if a departure is to be made 
then the game can ‘be done only for valid 
reasons. “It is also contended’ that condition 
No. 5 attached to the tender notice that the 
Conservator of Forests may accept or reject 
all or any of the’ tenders’ without assigning 
any reason is hit by Art. 14 of the Coistitu- 
tion of India. In this‘ respect the learned 
counsel for the petitioners has placed” re- 
liance on Ramana Dayaram Shetty v. Inter- 
national Airport Authority (AIR. 1979 . SC 
1628). By reference to paras 20 and 21 of 
the said decision, it was contended that the 
State Government in its dealings with public 
cannot act arbitrarily and enter into rela- 
tionship with any ‘person it likes at its sweet 
will. Its action must be in conformity with 
some principle which’ meets the test of fea- 
sonableness. ‘This rule fiows directly from 
the doctrine of equality embodied in Art. 14 
of the Constitution. The said Article strikes 
at arbitrariness in State action’ and ensures 
- fairness and equality of treatment. It. ré- 
quires that State action must not be arbi- 
trary but must be based on some rational 
and relevant principle which is non-discri- 
minatory, it must not be guided by any ex- 
traneous or irrelevant consideration, because 
that would be denial of equality. The 
learned counsel for the petitioners laid spe- 
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cial emphasis on the following observations 
made’ by Bhagwati, J. m the said casc :— 
“The principle of reasonableness and 
rationality which is legally as well as philo- 
sophically an essential element -of equality 
or non-arbitrariness is projected by Art. 14 
and it must characterise every State action, 
whether it be under authority of law. or in 
exercise of executive power without making 
of law... The State cannot, therefore, act 
arbitrarily in entering into relationship, con- 
tractual or otherwise with a third party, but 
its action” must conform to some standard 
or norm which is rational and non-discri- 
minatory. ‘This principle was recognised 
and applied: by a Bench of this Court pre- 
sided over by Ray, C. J. in Erusian Equip- 
ment and ‘Chemicals Ltd. v. State of West 
Bengal (AIR 1975 SC 266) (supra): where 
the learned Chief Justice pointed out that 
the. State can carry: on executive function 
by making a law or without making a law. 
The exercise of such powers and functions 
in trade by the State is subject to Part I 
of the Constitution. Article 14. speaks of 
equality before-the law and equal protection 
of the laws. Equality of opportunity should 
apply to matters of public contracts. The 
State has the right to trade. The State has 


_ there the-duty to observe equality. An 


ordinary individual can choose not to deal 
with any person. The Government . cannot 
choose te exclude persons by discrimination. 
The. order of blacklisting has. the effect of 
depriving a person of equality of opportu- 
nity in the matter of public contract. A 
person who is on the. approved list is unable 
to enter into advantageous relations with 
the Government because. of. the order of 
blacklisting. A citizen has a right to claim 
equal treatment to enter into a :- contract 
which may be. proper, necessary and essen- 
tial to his. lawful calling. It is true that 
neither the petitioner nor the respondent has 
any right to enter into a contract but. they 
are entitled to equal treatment with others 
who offer tender or quotations for the. pur» 
case of the goods. It must, therefore, fol- 
low as a necessary corollary from the prin- 
ciple of. equality enshrined in Art. 14 that 
though the State is entitled to refuse to 
enter into relationship with anyone, yet if it 
does so, it cannot arbitrarily choose any 
person it likes. for entering into such rela- 
tionship and discriminate between persons 
similarly circumstanced, but it must act in 
conformity with some standard of principle 
which meets the test of reasonableness and 
non-discrimination and any departure from 
such standard or principle would be invalid 
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unless it can be supported or justified on 
some rational and non-discriminatory 
ground.” © . ~ 


' The case reported in Ramana Dayaram 
Shetty v. International Airport Authority 
(AIR .1979 SC 1628) (supra) was discussed 
at length in another decision of the Supreme 
Court, reported .in Kasturi Lal. Lakshmi 
Reddy v. State of Jammu & Kashmir (AIR 
1980 SC 1992). In this case also the . judg- 
ment was rendered by Bhagwati, J. In para- 
graphs Nos. 10 to 16 of the decision it was 
again emphasized. that discretionary action 
should be free from -arbitrariness and. any 
action taken by. the State Government should 
be informed with reasons. While dealing 
with public, the State Government is requir- 
ed to act in conformity with some standard 
or principle which meets the test of reason- 
ableness and non-discrimination. and any 
departure from such standard or principle 
would be invalid unless it can be supported 
or justified on some rational and non-discri- 
minatory ground. The learned counsel for 
the petitioners relied upon the following 
passage from the decision cian in Kasturi 
Lal’s case (supra) :—- 


“Though srdinatity a private individual 
would be guided by economic considerations 
of self-gain in any action taken by him, it 
is always open to him under the law’ ‘to’ act 
contrary to his self-interest or to ' oblige 
another in entering into a contract or deal- 
ing with his property. But the Government 
is not free- to act as’ it likes in granting 
largess such -as awarding a contract or sell- 
ing or leasing out its property . Every. 
activity of the Government has ‘ a public ele- 
ment in it and it must, therefore, be inform- 
ed with reason and guided by public inter- 
est. Every action taken by the Government 
must be in public interest; the Government 
cannot act arbitrarily and without reason 
and if it does, its action would be liable to 
be invalidated. If the Government awards 
a.contract or leases out’ or otherwise deals 
with its property or grants any other largess, 
it would be liable to be tested for the vali- 
dity on the touchstone of reasonableness 
and public interest and if it fails to satisfy 
either test, if would be unconstitutional and 
invalid.” = 


The Hon’ble Judge of the Supreme Court 

while discussing the case of Maneka Gandhi 
v. Union of India (AIR 1978 SC 597) ob- 
served that the concept of reasonableness in 
fact pervades the ; 
scheme. In this respect Bhagwati, J. ob- 
served as follows (para 12):— = 
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“The interaction: of Arts. -14,.19 -and 21 
analysed. by. this Court - in Maneka | Gandhi 


_ V. Union. of India (AIR 1978 SC 597) clearly 


demonstrates that the requirement of rea- 
sonableness runs like a golden. thread 
through the entire fabric of fundamental 
rights and, as several decisions, of this Court 
show, this concept of reasonableness finds 
its positive manifestation and expression in 
the lofty ideal of social and economic justice 
which inspires and animates the Directive 
Principles. It has been laid down by this 
Court in E. P. Royappa v. State of Tamil 
Nadu (AIR 1974 SC 555) and , Maneka 
Gandhi’s case (supra) that Art. 14 strikes at 
arbitrariness in State action and since the 
principle of reasonableness and rationality, 
Which is legally as weil as philosophically an 
essential element of equality or non-arbi- 
trariness, is projected by this article, it must 
characterize every governmental action, whe- 
ther it be under the authority of law or in 


exercise of executive power without making 
of law.” 


10. In the aforesaid case, it has also been 
observed that if the Court is satisiied that 
the action taken by the executive is unrea- 
sonable or not in public interest, it would 
be the plainest duty of the Court under the 
Constitution to invalidate the governmental 
action. This is one of the most important 
functions of the Court and also one of the 
most essential things for preservation of the 
tule of law. Bhagwati, J. after referring to 
the decisions reported in E. P. Royappa vV. 
State of Tamil Nadu (AIR 1974 SC 555) and 
Maneka Gandhi v. Union of India (AIR 
1978 SC 597) (supra) affirmed the principle 
of reasonableness and non-arbitrariness in 
governmental action which, according to the 
learned Judge, lies at the core of our entre 
constitutional scheme and structure. 


11. It is clear from record that. in the 
year 1977 tenders were invited for collection 
of Sal Seeds for four years and the contracts 
were actually given to the highest bidders. 
The periods of these contracts expired in 
1981. Hence a policy was to be laid down 
in respect of subsequent years with respect 
to collection of Sal. Seeds. .It is où record 
that the State Government decided that the 
work of collection of Sal Seeds should be 
given to (i) Terai Anusuchit Janjati Vikas 
Nigam Ltd., according to their - demand, 
(ii) Modern Bakeries. India Ltd. should also 
te given the lease to collect Sal Seeds if 
they weré ready to do so on tender basis, 


` (ii).in the remaining regions the- work of 


collection of Sal Seeds. be given. to : Forest 
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`. Corporation. if they | were zady.. to. do. s0; 
aft „without ‘any « „special increase: in | and, 
Me Gv) in the remaining: areas. 
- lection of Sal Seeds be. given .on . lease, for 
three years for which tenders. be - invited. 
This decision was the subject ‘matter of in- 
quiry in Writ Petition No. -1897 of 1981 (re- 
ported in 1982 All LJ 572). A Division 
Bench of this Court in regard to .the said 
policy observed as follows (at p. 581) :— ` 


“The Government thus did take into con- 
sideration the demands made by the peti- 
tioners for extension of the period of the 
lease, the offers made by Modern Bakeries 
and the resolution of the Central Govern- 
ment and the demand made by public Cor- 
poration vide Annexure Al to the supple- 
mentary counter-affidavit filed on behalf of 
State Government. There has been great 
escalation in the prices of Sal Seeds and 
prices have almost risen about 31/2 times 
of the price prevailing in 1977, The deci- 
sion to invite fresh tenders for a period of 
three years is, in the circumstances, neither 
arbitrary, nor unreasonable but is in public 
interest. It is neither hit by Art. 14 of the 
Constitution nor by the. penap -p of natural 
. fustice.” 


By reference to hè above RESET AEA made 
in Annexure 3 to the petition, it was con- 
tended on behalf of the petitioners that a 
policy decision had been taken that: for the 
coilection .of Sal Seeds tenders. be- invited 
and lease be given for.three years. Once 
it-is held that this decision-is in public inter- 
est, the opposite parties had to. invite. ten- 
ders for the collection of Sai Seeds in pur- 
‘suance. of the scheme referred to above. It 
has also come in evidence .that: for. other: 
_ Divisions the- highest tender has been accept- 
ed.-. In the instant case, the opposite parties 
without assigning any reason for not accept-. 


yE ae 


ing the highest tender submitted by the peti-- 


tioner rejected the same. . The action. of the 
. opposite parties, according - to, the- petitioners 
is arbitrary as the aclion is not. informed by 
reasohs. In spite of a direction - by: 
Court, the Opposite: parties. have not--placed 
before us the file of the case to ascertain 
whether theré are reasons on the file. In 
this background it is submitted that either 
there are no reasons for not accepting 
highest bid or if there are reasons they are 
unsupportable and cannot. stand the test of 
reasonableness, The learned Advocate Gene- 
ral has strenuously contended that in view 


of condition No. § of tender notice and in - 


~- view of what has been stated in the counter- 
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affidavit . filed by ‘the - State, the petitioners 
are not entitled to any relief. Z 


"12. The first question that awaits the 
consideration of this Court is whether the 
highest bid of the petitioners in respect of 
the Division in question has been unreason- 
ably rejected or not.. In this connection, it 
would be relevant’ to quote a passage from . 
‘De Smith’s Judicial Review of Admin- 
istrative Action’, Fourth Edition. At page 
148, the learned authority observed as fol- 
lows :— 


“There is no igea rule of English law 
that reasons must be given for administrative 
(or indeed judicial) decisions. If, however, 
reasOns are given voluntarily and these dis- 
close that an erroneous legal approach has 
been followed, the superior Courts can set 
the decision aside (e. g. by certiorari to quash 
for error of law on the face of the record) 
or award mandamus to hear and determine 
the matter according to law. If moreover, 
no reasons for an administrative decision 
are preferred at all it does not follow that 
the Courts are powerless to intervene. For 
if a person seeking to impugn such a deci- 
sion establishes a prima facie case of misuse 
of power by the administrative authority, 
failure by that authority to offer any answer 
to the allegations may justify an- inference 
that. its reasons were bad in law or thatit 
had exercised its powers for a -legally in- 
admissible. purpose. In the absence of rea- 
sons, however, it will often be difficult to 
establish a prima facie case that a wide dis- 
cretionary. power has been improperly exer- 
cised. - 


In certain other’ situations there may be 
an implied duty to state the reasons or 
grounds for a decision. A person . prejudi- 
cially affected by-a decision must be ade- 
quately notified of the case. he has to meet 
in order to exercise any right he’ may have 
to make further representations or effective- 
ly to exercise right of appeal.” 






of. Sal Seeds - shall ‘be given by public 
auction.. It is. not disputed that the- bid of 
the petitioners. was highest. It is ° conceded 
by the petitioners that the State is not bound 
to accept the highest bid. But if the bid 
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Divisions in dispute. In such: circumstances, 
it was incumbeni upon the State Govern- 


ment to have apprised the petitioners of the — 
reasons, for making such a departure. The. 


Supreme - Court in Ramana Dayaram Shetty 


v. International Airpost Authority (AIR, 


1979 SC .1628) (supra) and M/s. Kasturi Lal 
Lakshmi Reddy etc. v. State of J. & K. (AIR 
-1980 SC 1992) (supra) bas clearly empha- 
sized that if the action of the State Govern- 
ment is arbitrary then Art. 14 of the Cor 
stitution is attracted as it strikee at the arbi- 
trariness in State action and ensures fairness 
and equality in treatment as observed by 


Bhagwati, J. in Ramana Dayaram Shetty Me 


International Airport Authority (supra), the 

requirement is that the State action must 
not be arbitrary but “must be based’ on some 
rational and relevant principle which is non- 
discriminatory, it must not be guided by any 
extraneous or irrelevant consideration, - be- 
cause that would be denial of equality”. 

‘In our opinion, once the decision - was 
ken that the lease for collection. of Sal 
Seeds shall be given by public auction and 
the bid of the petitioners was the highest, it 







the more necessary as in respect of other 


menis in the writ petition, the opposite par- 
ties attempted to justify their action: by re- 
ference to facts stated in the -counter-affida- 
-vit We shall deal with those reasons ata 
later stage but the initial mistake on the part 
of the opposite parties is that before taking 
decision to reauction the lots the petitioners 
should have been apprised as to why the 
highest bid of the petitioners was not ac- 
ceptable. It has been conceded by the peti- 
tioners that the opposite parties are free to 
accept or not to accept the highest bid. 
But while rejecting the highest bid they have 
to state reasons for departing from the 
normal ,practice. The Supreme Court in the 
decision referred to above have clearly laid 
down: that the State cannot act arbitrarily 
in entering into relationship. directly with 
third parties but its action must conform to 
some standard or norm which i rational 
and non-discriminatory. The State has the 
right to trade and is under an obligation to 
observe equality. An ordinary individual 
can choose not to deal with any . person. 
{The Government cannot choose, to exclude 
persons by discrimination. It follows that 


Durga Associates, Raipur v. State 


ALR. 


though the State is entitled to accept or re- 
ject the -highest bid, it cannot act arbitrarily 
and choose any person it likes for entering 
into contractual relationship.. In such cir- 
cumstances the State action must be in con- 


‘formity with some standard or principle; — 


which meets the test of reasonableness and 
non-discrimination and any departure -from 
ich standasd oe elicits wodd be mld 
unless it can be supported or justified on 


ground. : a 

13. During the course of the argumenis 
on the application of the petitioner we-call- . 
ed upon the learned Advocate General to 
produce the file of the case as we wanted 
to see for ourselves whether there are any 
reasons contained in the file. The file has 
not been produced before us nor is there 
anything on record to indicate why the deci- 
sion to reauction the. Forest Division in dis- 
pute was taken when the petitioners’ bid 
was highest and other lots had been leased 
out to other persons by reason of the fact 
that their bids were highest. The inference 
deducible from the non-production of the 
file of the case is that either there are no 
reasons for reauctioning the Forest Divi- 
sions or if there are reasons, the said rea- 
sons are indefensible. 

14. The learned Advocate _ General at- 
tempted to- justify the order for holding Te- 
auction by -reference to facts stated in para- 
graph 22 of the counter-affidavit and para 14 
of the supplementary 'counter-affidavit. In 
para 22 of the counter-affidavit it is stated 
that one of the main reasons for not accept- 
ing the highest bid. of the petitioners’ was 
that ihe price increases appeared to be low` 
as compared to other Forest Divisions. Ac 
cording to opposite parties, the forests of 
South Kheri Division were good from the 
point of view of Sal Seeds collection’ and 
this fact is borne out by the comparative. 
statement of the price increase indicated in 
Annexure No. C-A 1. A perusal of Annexure 
C-Al ‘will indicate that in respect of South 
Kheri Range the percentage of price increase 
is indicated as 33.33%. This calculation is 
demonstrably wrong as is- clear from -the ` 
facts contained in para 18 of -the rejoinder- 
affidavit. The correct figure would be 
286.275. In the chart attached: to the res 
joinder-affidavit the percentage "increase is 
indicated as 286.275. The mistake in the 
chart Annexure C-Al to the counter-affidavit 
is obviots and the opposite parties have 
nothing to say to the percentage increase 
given as 286.275 in Annexure 9 to the re- 
joinder-affidavit. In para 14 of 5 supple- 
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mentary counter-affidavit it has been stated 
that in regard to West Dehradun Forest 
Division although the area is about 37.197 
hectares, the total production from this divi- 
sion was only of the order of 1,905 M. 
Tonnes, whereas for South Kheri area where- 
of was also about 36,000 hectares the pro- 
duction was as high as 9,068 M. Tonnes. 
The production from Gorakhpur North and 
South Regions was 8.686 M. Tonnes. Ac- 
cording to the opposite parties, in view of 
the facts stated in para 14 of the counter- 
affidavit it was felt that the price rise in re 
spect of South Kheri was much too low as 
compared to Gorakhpur, North and South 
Ranges. In para 11 of the supplementary 
rejoinder-affidavit, it has been stated that if 
the basis of re-tender or re-auction of the 
South Kheri, East and West Bahraich, was 
low price rise than North and South Pilibhit 
Divisions, Haldwani, Kalagarh, and North 
South Gonda Divisions should also have 
been reauctioned. According to the peti- 
tioners this has not been done, 


15. Since the records of the case have 
not been produced before us, it is difficult 
for us to hold that the State Government 
decided to reauction the divisions in -ques- 
tion for the reasons set out in paras 22 of 
the counter-affidavit and 14 of the supple- 
mentary counter-affidavit. 


16. In view of the fact that no justifiable- 
basis has been pointed out to us to reauction 
the lots in question, the action taken by the 
opposite parties in reauctioning the same is 
arbitrary and unreasonable regard being 
had to the principles enunciated by the 
Supreme Court in Ramana Dayaram Shetty 
v. International Airport Authority (AIR 
1979 SC 1628) and M/s. Kasturi Lal Lakshmi 
Reddy v. State of J. & K. (AIR 1980 SC 
1992) (supra). If the initial act of re 
auctioning was unconstitutional in the sense 
that it did not stand the test of reasonable- 
ness, it was arbitrary and was not supported 
by reasons. l l l 

17. It was further . contended that the 
petitioners M/s. Balajee Enterprises and 
Avadh Enterprises are sister concerns, and 
Mr. Y. K. Nathani is intimately associated 
with all the three firms. In the reauction, 
Balajee Enterprises and Avadh Enterprises 
Participated in the auction. It has also been 
pointed out to us that out of 14. Divisions 
a number of Divisions have been taken on 
lease by the three concerns. In view of the 
fact that Mr. Y. K. Nathani has participat- 
ed in the reauction, it is contended by the 
bpposile parties that the three concerns knew 7 
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about the correct facts and since most of 
the Forest Divisions have gone to the three 
concerns, this Court may not’ exercise its 
powers under Art. 226 of the Constitution 
in favour of the petitioners. We. find no 
merits in this submisaion in view of the fact 
that the initial action taken by the opposite 
‘parties in reauctioning the lots was arbi- 
trary and illegal. 

i8. It was next contended that apart 
from being arbilrary, the action of the oppo- 
site parties in ordering a reauction of the 
aforesaid Forest Division was wholly mala 
fide. In this connection it was contended 
that the attitude of the Opposite par- 
ties has to be taken into consideration. 
On 23-5-1981 Writ Petition No, 2524 of 1981 
was presented in which it was prayed that a 
writ or direction in the nature of mandamus 
be issued to the opposite parties to give a 
letter of acceptance for collection of Sal 
seeds to. the petitioners for South Kheri 
Forest Division. After filing of the writ 
petition, the opposite parties accepted the 
highest tender of M/s. Balajee Enterprises in 
respect of North and South Gorakhpur 
Divisions. Out of 14 Divisioas, contracts 
for 11 Forests Divisions have been awarded 
on the basis of highest tenders. On 23-5- 
1981, . this Court passed an order that the 
writ petition shall come up for admission on 
26-5-1981. Till 26-5-1981 the opposite par- 
lies were directed not to issue letter of ac- 
ceptance regarding South Kheri Forest Divi- 
sion and other Divisions in the matter of 
collection of Sal seeds to any tenderer ex- 
cept those whose tender was the highest. 


On 29-5-1981 this Court passed the follow- 
ing order on the stay application. 

“Under these citcumstances, the public 
auction to be held tomorrow is stayed but 
subject to the following conditions :— 

(1) The stay will be operative only for the 
current season. 

(2) The State will make arrangement for 
the current season in accordance with law.” 


In view of the said order, the auction which 
was proposed to be held on 30-5-1981 for 
granting a three years’ lease was not held 
and since this Court had permitted the State 
fo make arrangement for the “current 
season” in accordance with law, it invited 
tenders for one year lease in respect of the 
East and. West Bahraich and South Kheri 
Forest Divisions. The tenders were to be 
submitted and opened the same day. It is 
contended by the petitioners that they filed 
Writ Petition No. 2716 of 1981 along with 
an application for interim ‘relief om that date 
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(30-5-1981) after giving due notice to the 
Chief Standing Counsel- ` The petition: was 
filed -at the residence of Hon. U. C. Sri- 
vastava, J. and at 6.20 P. M. on 30-5-1981 
an inlerim order was passed to the effect that 
even if the tenders were opened, the amount 
of the same would not be disclosed to any- 
one and no further action on the same will 
be taken, and that in case the same had been 


opened, no further action in the matter will 


be taken: till 1-6-1981. The writ petition and 
the Stay Application were directed to come 
up on 1-6-1981. before Hon’ble S. C. 
Mathur, J. The petitioners contend that in 
spite of the knowledge of this writ petition 
and the application for the interim relief 
and the further knowledge that the -matter 
was being argued at the residence of Hon’ble 
U. C. Srivastava, J. the opposite parties did 
not wait for. the orders of this Court and 
proceeded to grant one year lease in respect 
of the aforesaid Forest Divisions‘on the basis 
of the tenders opened on that date. The op- 
posite parties, on the contrary, contended 
that there was nothing very unusual about 
this conduct.’ They invited our attention to 
the contents of para 14 of the counter-affi- 
davit dated: Oct. 20, 1981 filed in Writ Peti- 
fion No. 2716 of 1981. It has been stated 
by the opposite parties in para 14 of the 
aforesaid counter-affidavit as under :— 


“That the inference derived 
allegations contained in para 11 of the writ 
petition. are not correct. It is stated that 


auction notice was issued for the auction of. 


Sal seed lease for 3 years of East and West 
Bahraich Forest Division and South Kheri 
Forest Division, but in compliance with. the 
High Court order, the auction fixed for 
30-5-1981, was cancelled. Since the Court 
had also made arrangement for the current 
season in accordance with law, so the in- 
tending bidders, who had collected, on 30-5- 
1981, in -response of the auction notice and 
newspaper advertisement for the auction of 
Sal lease for 3 years for these ‘three divi- 
sions were informed that the auction will not 
take place in view of the Court order, but 
instead, tenders are being invited for year 
lease. -These tenders have now been opened, 
work order issued and concerned lessee has 
now more or less finished the work in the 
forests. It is also incorrect to allege that 
the tenders were taken out in haste, as the 
time for Sal seed collection, which is only 
about a month duration has already started 
and any further delay would’ have caused 
substantial loss of revenue hence advantage 
of publicity done fer-the sale by’ auction was 
taken, instead of doing sepdrate publicity 
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and giving. long period of -tender -notice.. It 
is also mentioned that Sri Y. K: Nathani, as 
one of the partners of M/s. -Avadh Enter- 
prises submitted tenders for South . Kheri. 
East Bahraich and West Bahraich Divisions. 
The highest tenders of this. firm for East 
Bahraich and West Bahraich were accepted 
and they have started the work in terms of 
conditions of the tender notice of 30-5-1981. 
It is denied that notice was short or delibe- 
rately kept short or there were no bidders.” 


19. The learned counsel for the petitioners 
fairly stated that he would not contend that 
one year lease in respect of South Kheri 
Forest Division was granted in contraven- 
tion of the interim order passed by this 
Court on 30-5-1981. He, however, contend- 
ed that the opposite parties were trying to 
hastily grant lease in respect of the. South 
Kheri Forest Division to a person other 
than the petitioners whose tender had already 
been found to be highest on 21-4-1981. In 
this connection the learned counsel for the 
petitioners drew our attention to: the con- 
tents of para 12 of the writ petition in which 
it has been asserted by the petitioners that 
when they contacted the Forest Secretary on 
phone on 22-5-1981, the latter told the peti- 
tioners that no useful purpose will be served 
for making efforts for other Divisions as 
the Government has already taken the deci- 
sion to give letter of acceptance to other 
tenderers and will issue the same on the next 
day, that is 23-5-1981. It has also been as- 
serted by the petitioners in the rejoinder- 
affidavit dated 14-12-1981 that the motive 
behind the non-issuance of the letter of ac- 
ceptance to the petitioners in respect of 
South Kheri Forest Division was that it 
should not go out of the clutches of the 
Oudh Sugar Mills which had already lost in 
this Court and withdrew its Special Leave 
Petition in the Supreme' Court. On the basis 
of these pleadings and thie conduct of -the 
opposite parties referred to above it is con- 
tended by the learned counsel for the peti- 
tioners that the action of the State Govern- 
ment in not issuing the letter of -acceptance 
to tbe petitioners was wholly mala fide. It 
has- already been mentioned above that M/s. 
Oudh ‘Sugar Mills had already. filed Writ 
Petition No. 1897 of 1981 which was dismis- 
sed by this Court on 15-5-1981. A similar 
Writ Petition No. 1838 of 1981 M/s. Hind 
Company v. State of U; P. was also dismis- 
sed by this Court by the same judgment on 
15-5-1981 (reported in 1982 All LJ 572). M/s. 
Oudh: Sugar Mills: filed Special Leave Peti- 
tion in: the Supreme: Court which was later 
withdrawn by them: 


sat isnot understand- : 
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able that. the State Government: which. had 
refused to extend the term. of the. lease in 
favour of M/s. Oudh Sugar -Mills would 
soon after the decision of the writ petition 
in which M/s. Oudh Sugar Mills -had lost, 
decide to favour M/s. Oudh Sugar. Mills. 
Even the averments made by the petitioners 
in this regard which are contained in para- 
graph 12 of the writ petition are not suff- 
cient to warrant the. conclusion that the 
Government was trying to help M/s. Oudh 
Sugar Mills unnecessarily. It will be noticed 
that M/s. Oudh Sugar Mills has not been 
referred to in paragraph 12 of the writ peti- 
tion. The insistence of the learned counsel 
for the petitioners that the averments made 
in paragraph 12 of the writ petition should 
be believed as they have not been contro- 
verted by a counter-affidavit filed by the 
Forest Secretary is also not acceptable in- 
asmuch as the averments by themselves lead 
us nowhere particularly when the name of 
M/s. Oudh Sugar Mills has not been men- 
tioned in the said paragraph of the writ peti- 
tion. 


20. The gestion that now arises is as to 


what relief can be granted to the petitioners, 


21. It may be noted that the auction of 
the South Kheri Forest Division and East 
and West Bahraich Forest Divisions was for 
three years, namely 1981-82, 1982-83 and 
1983-84. Since the period for collection of 
Sal seeds is between April to June, the lease 
granted in the re-auction expired in the 
month. of June. The order for reauction 
was challenged in réspect of the year 1981-82 

(Contd. on col. 2) 
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-by the petitioners in Writ. Petition No. 2716 


of 1981. During the course of -arguments- it 
was conceded by the learned counsel for the 
petitioners that since the lease period in res- 
pect of the year- 1981-82 had expired, Durga. 
Associates were not entitled to any relief in 
respect of that year and that writ petition 
No. 2716 of 1981 was liable to be dismissed 
as having become infructuous. But in re- 
gard to other years, namely -1982-83. and 
1983-84 it is submitted that the petitioners’ 
case may be considered as the. action of the 
opposite parties in proposing to reauction 
the said Divisions was ilegal. 


22. The learned counsel for the petitioners 
contended that the highest bid of the peti- 
tioners is Rs. 17,73,000/- and the highest bid 
in. the tenders opened on 30-5-1981 comes to . 
Rs. 11,10,000/- for one year. He prays that 
for the remaining two years, the: lease may 
be granted to the petitioners on payment of 
Rs. 6,63,000/-. The learned counsel for the 
petitioners also stated that. if this arrange- 
ment.is not acceptable to the State Govern- 
ment, it may. grant lease to the petitioners 
in respect of the Forest Division in question 
for the years 1982-83, 1983-84 and 1984-85 
for Rs. 17,73,000/-. 


23. It has already come on the. record 
that tenders for the collection of Sal seeds 
for a period of three years 1981 to. 1983 
seasons were invited and the results of -the 
highest bids in respect of the different -Divi- 
sions have been ‘given in para § of the sup- 
plementary. counter-affidavit dated © 24-12: 
1981. The result may be quoted below :— 


i t 





SI No. Forest Division Highest bid “Name of party offering highest 
in rupees - bids ; . 

TL Siwalik ' 1,09,000 M/s. Balaji Enterprises > 00 o? 
~. 2% West Dehradun 2,61,000 ` "M/s. Avadh Enterprises m 
3. East Dehradun 60,000 . M/s. Brijbasi Enterprises 

. 4. Kalagarh l 1,500 | _ M/s. Kaloo Khan ~ 
. 9, .Ramnagar _. . N 1,08,000 E M/s. Balajee Enterprises 

6. Haldwani 9,000 M/s. Oudh Sugar Mills, Hargaon 

.7. Tarai West -9,000 , —do— 
- §. North Pilibhit - +. “$51,000 _, M/s. Sethia Oil Industries, Sitapur. 
-.9. South Pilibhit . -  $3,77,000 M/s. Durga. Associates 

10. South Kheri ` ` 17,73,000 ° .—do— . , 

11. West Bahraich ` 1,08,000 `` M/s. Balaji Enterprises 

13. North Gonda. (except | aor 

. „Rampur and Bhabhar -aa 7 T . 
_». Range) ~. - 2,16,000 do o 

i South „Gonda T1000: oo. egedon tk Sy Ges bee: 
<45. North Gorakhpur. :: — 11,70,000. - Balaji Ent ee oS as. 
46. South; Gorakhpur «=: 1866000. n ilaji Enterprises Rear 


‘302 AB. l 
_ M.in para 14 of the same supplemeatary 
See the epposite patties have 


25. 'A comparative study of the aforesaid 
figures would reveal that the total area of 
North.. Gorakhpur and Sonth Gorakhpur 
Forest Divisions is 38,636 yielding 8,686 
- Metric Tonnes of Sal seeds for a total value 
of Rs. 11,70,000 pius Rs. 15,66,000 = Rupees 
27,3600. The area of South Kheri Forest 
Division is 35,965, i.e. less than the total 
area of. North and South Gorakhpur Divi- 
siens. The South Kheri Forest Division, 
‘however showed a yield af 9,068 metric tonnes 
of Sal seeds during 1977-80 and the peti- 
tioners had offered a bid of Rs. 17,73,000/- 
for the next three seasons. When tenders 
were invited and ultimately opened on 30-5- 
. 1981 in respect ef South Kheri Forest Divi- 
sions for purpose of granting only a year’s 
lease, it was found that a sum of Rupees 
` 11,10,000/- was effered in respect of this 
Division for ene year alone. This was the 
offer of Mis. Qudh Sugar Mills. Even Mr. 
_Naithani who is the representative of the 
petitioners and who is also a partner in M/s. 
Avadh Enterprises had offered a sum of 
Rs. 11,00,700/- for this. Division. 


26. ‘This Court while. erdan ‘its extra- 
ordinary jurisdiction under Art. 226 of the 
Constitution cannot ignore the aforesaid 


facts and will have to take into considera-. 


tion the relevant matter that on a re-tender 
in respect of South Kheri Forest Division, 
there was a tremendous difference in the 
price offered for one year as compared to a 
sum of Rs. 17,73,000/- offered for three years 
for the samg Division by the petitioners. 
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given the relevant area and thè pidduction 
statistics in respect of the various Forest 


«Contd: en. Col -a Divisions. They are given below :— 
A No. Division Area in Total preduction 
, ‘Hactares {Sal (77-80) in M. Tonnes 
1. Siwalik 8,193 n4 109 
. 2 OW. Dehradua 37,197 1905 ti 
| . 3. E. Debradua - 25,276 ` Ne collection made 
- 4. Kalagarh i 25,276 o i — 
- 5. Ram Nagav 42,494 O37 
6. Haldwani 60,294 88 
y 7. Tarai West 6,949 "7 
2. $ N, Pilibhit | 
| ' 5. 5. Pilibhit 33,809 6,492 
40. -S. Kheri 35,965 9,063" 
11. - W. Bahraich . f 19,419 425 
12. E. Bahraich Area has got reduced. | 
13. North Gonda A pei 
14. Seuth Gonda 10271 1,438 
15. North Gorakhpur 
16. S. Gorakhpur 38,636 6096 


The petitioners have tried to justify this 
difference by stating in para 18 of their re- 
joinder-affidavit dated 14-12-1981 that “the 


Srowth of Sai seeds in the forests is very 


slow and uncertain and particularly with a 


-view that if there is a growth in one year 


than next year almest there is no growth, 
ee ee ae of 
good growth, taking this factor into con- 


` sideration the tenders were given for three 


years. As the year 1981 was the year of 
good production of Sal seeds there was every 
likelihood of good growth of Sal seeds in 
the year 1981. 
fion the petitioner made his offer for Rs. 17 
lacs and 73 thousand for South Kheri Divi- 
sion ... sats 


a7. This statement of the piin can- 
not be accepted for the simple reason | that 
there is no basis that if the growth ef Sal 
seeds is good in one year, it would not be 
good in the next year. Moreover, there is 
nothing on the record to show that the offer 
ef Rs. 17,73,000/- was made by the poeti- 
tioners in respéct of ‘South Kheri- Forest 
Division for a period of three. years -after 
taking into consideration the nature. and the 
stage of the crop which would have indi- 
cated to him in the month of April 1981 that 
it would be a bumper crop in the year 1981. 
The fact, however, remains that on a Te 
tender on 30-5-1981 a sum of Rs. 11,10,000/- 
was offered for one year alone in respect of 
‘this Forest Division. As stated earlier, even 
the repræsentative of the petitioners offered a 


Taking this into considera- ` 


ALR . 


baa 
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sum of Rs. 11,00;700/ in his capacity as part- 
her of Mis. Avadh Enterprises. In this situs- 
tion: it would not be proper and: possible: for 
this Court to direct that the: lease in respect 
of this Forest Division be granted to the 
petitioners for the remaining. two years for 
a sum of Rs, 6,63,000/- or for the next three 
years, that ig, 1982-83, 1983-84 and: 1984-85 
for Rs. 17,73,000/. 


28 For the reasons stated above, Writ 
Petition No. 2716 of 1981 is dismissed 28 
having become infructuous. Writ Petition 
No. 2524 of 1981 is decided in the manner 
indicated below :— 


(a) In regard to South. Kheri Forest Range, 
the opposite parties will. re-auction the lots 


in question for the years 1982-83 and. 1983-84 


in the manner permissible by law. 

(6) In the eircumstances, we direct. that 
the parties shall bear their own. costs. 

29; After the judgment was pronounced, 
learned. counsel for ihe petitioner prayed that 
this Court may. certify that the case is fit fos 
appeal to the Supreme Court. We: have de- 
i the controversy between. the: parties OD 








Nabi Rasoof, Appellant vV. Mohd. Maq- 
shooq. and others Respondents. 

Second Appeal No. 1937 of 1974, Di 
28-7-1882. 

(A) Transfer of Property Act (4 of 
1882), Section 91 (a) — Redemption of 
mortgage — Co-sharer m mortgaged pro- 
perty “is person interested” in such pro- 


perty — Hence, entitled to._ redeem 
mortgage, (Para. 17) 
(B) Act (16 of 1808), Sec- 
tion 17 (1) (b). — Partition of | pro- 
y place and. - 


Bhareg nor it evidences a 
IZ/1Z/D866/82/AMQG ` E 


Nabi Rasool v. Mohd! Magshood 


. by 


All. 563 


fo attract Section 17 (1) (b). AR. 1976 
SE 807, Foll. ; (Paras: 25 P? 27) 
(€) Civil P. C. (5 of 1808), S. 100 — 


Second appeal — Finding of fact cannot 
be interfered. unless it is unsustainable 
on. evidence on. record, (Para 36} 


(D). Evidence Act (t of 1872), S. 114 
Diustration (g} — Mortgage — Payment 
of certain amount towards mortgage al- 
leged by mortgagor relying on endorse- 
ment at the back of mortgage deed — 
Mortgagee not producing original deed, 
stating that it wag lost — Non-production 
of document is: not by Hself sufficient: to 
draw presumption of payment. AIR 1967 
SC HH, Foll. (Paras: 32, 34) 

(E). Transfer of Property Act (4 of 
1882}, Sections 60, 76 (a) — Usufructnary 

age —.. Redemption — Mortgagee 

. himself to. be tenant in: mortgag- 

erli property at. commencement of mortgage 
— Mortgagee’s allegation, not supported 
mortgage deed’ — Eviction decree 
against him can be passed — Benefit 
under Section. 76 (aj: cannot be claimed. 


At. the time of redemption: of a wsutru- 
ctuary mortgage, the’ mortgagee alleged 
that he was tenant in the mortgaged! pro- 


perty prior to the execution of mortgag- 


ed deed' and hence he was not. liable to 
be evicted: from the property om rere- 
mption of the mortgage. . However, if 
was found that the fact! of tenancy was 
not. mentioned in the meortgagedi deed, 
From the mortgageg deed it was clear 
that the possession over the property was 
with the mortgagor and mortgagee- was 
entitled: to keep the: same as: mortgage 
andi in ne other capacity and: there was 
no. mention, -of any rent note or rent etc, 


Held: that, mortgagee was liable to be 
evicted. on. redemption. of mortgage vide 
Section 60 of the Act. Had the mortgagee 
been a tenant in the property at the time 
of commencement: of mortgage; it must 
have -been noted in the mortgage deed, 
It was a usufructuary mortgage and: the 
question of . was. important, 
Also, it is not the case that the mortgagee 
had inducted anyone in passession 


over the mortgaged property . pending 


the mortgage so ag to claim: penefit under 
Section 76 (a) of T: P. Act: So, at had 


perty was: in no other capacity. except as 
mortgagee. AIR 1974 All 234 eae Foll. 
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(Cases. Referred . : 


AIR 1976-SC 807. 25 
AIR 1974 All 234 : 1974 All LJ .274 (FB) 

a 39 
AIR 1968 SC 1413 l 33 
AIR 1967 SC 1134 : 1967 All LJ. 277 32 
AIR 1966 All 323 ~ 38 
AIR 1958 SC 706 23 


A. P. Singh, for Appellant; S. N. Sahai, 
for Respondents. 


JUDGMENT:— This is an appeal pre- 
ferred by defendant No. 1 against judg- 
mént and decree of Sri Brahma Singh, 
learned Civi] Judge, Ballia dated 12-8- 
1974 by which he decreed the suit of 
plaintiff-respondent with costs and re- 
versed the judgment of Sri Hira Das, 
learned Munsif, Ballig dated 4-10-1972 
in original suit no. 27 of 1969. 


2. The dispute -relates to a shop situ- 
ated in house No. 53/1 Ballia City which 
was the joint property of Mohd. Hanif 
and his brother Mohd. Daniyal. The 
boundaries of the shop in dispute have 
been laiq at the foot of the plaint. Mohd. 
Maqsood (plaintiff) and defendants 2 and 
3 are the sons of Mohd. Daniyal while 
Mohd. Zafrulla, -defendant No. 4: Smt. 
Maqtoolan Bibi, defendant No. 5; Nurun 
-Nissa Bibi, defendant No. 6 and Kaniz 
Fatima Bibi, defendant No. 7 (defendants 
If] set) are the heirs of Mohd. Hanif. 


3. It was averred that Mohd. Hanif 
and Mohd Daniyal, who were own bro- 
thers, were’ dead, 


-4. On 16-8-1955,-Mohd. Hanif executed 
a mortgage.deed in favour of appellant 
Nabi Rasool defendant No. 1. The terms 
of mortgage are detailed in para 2 of the 
plaint: The mortgaged amount was 
Rs. 600/-. It was to be redeemed on pay- 
ment of Rs. 600/- by Mohd. Hanif. 


5. Mohd. Hanif and Mohd. Daniyal 
separated after execution of the mori- 
gage deed and the disputed shop fel] in 
the share of Mohd. Daniyal. Plaintiff being 
one of the heirs of Mohd. Daniyal was 
entitled. to redeem, the mortgage. A sum 
of Rs. 200/- has already been paid to- 
wards the mortgage amount and an en- 
dorsement was made on the. back of the 

mortgage deed. 


. 6. Mortgagee -was .not. willing. tor re- 
demmioa despite the offer of payment 
of Rs.-400}- which.was: the balance of the 
mortgaged amount due on. him.. Hence 
the “suit was filed for recovery of- posses- 


‘sion of the shop, in. be rafter. redemp- A 
.. after the execution of the mortgage “deed, 


-fion, -> > 
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Chronological . Paras . 
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7. The suit was contested by defen- ` 
dant No. 2 alone on the ground that ` 
plaintiff -had no concern with the. disput- 
ed shop: Mohd. Hanif had executed ‘he 
morigage deeq.and the plaintiff was ` not 
entitled to bring the suit as he was not 
the heir of mortgagor. The suit was bad 
for non-joinder of necessary parties, 
Mohd.. Hanif alone was in- exclusive pos- 
session of the shop in dispute when he 
executed this mortgage deed. | | 


8. No partition took place betwen 
Mohd. Daniyal and Mohd. Hanif wherein 
shop in dispute. might have fallen in the 
share of Mohd. Daniyal. In the alterna- 
tive it was pleaded that such partition, if 
any, was never acted upon and was not 
binding upon the mortgagee. A sum of 
Rs. 200/- was never paid towards the 
mortgage consideration. 


9. Defendant No. 1 was the lenan of 
Mohd. Hanif in the shop in dispute prior 
to the mortgage ang that tenancy remain- 
ed in abeyance during the continuation 
of morigage. -Sọ the plaintiff was not 
enlitled to -actual possession over the 
dispuied shop. 

10. Learned Munsif found that lan: 
tiff had no righ' to- sue as he was. not the 
legal representative of original mort- 
gagor Mohd. Hanif. Learned Munsif fur- 
ther found that.no payment of Rs. 200/- 
was made to the defendant No..1. He 
fur.her found that at the time of execu- 
tion of mortgage: deed, the tenancy . was 
not kept in abeyance. He further found 
that defendant No. 1 could not be evict- 


ed from the disputed shop except under 


due process of law. 

11-12. Aggrieved by that. deci- 
sion, plaintiff . preferred Civil Appeal 
No. 6/18 of 1973 which was allowed by 
the impugned judgment and decree. 

13. I have heard learneq counsel for 
the parties and perused the record. 


14. The first point pressed before me 
on behalf. of appellant was that plain- 
tiff had no right to sue. In this connec- 
tion, it was pointed out that there was 
No averment in the plaint about plain- 
Liff’s (Mohd. Daniyal) being the co- 
sharer in the -disputed property nor this 
fact was ` mentioned in the mOnneee 
deed. 


‘315. This P is. not. ewe out 


‘by record. It was alleged in the plaint 


that Mohd. Hanif and Mohd. Daniyal 


were, own brothers. who lived jointly. A 


partition took place--amongst. the brothers 
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In that. partition, - disputed’ shop” fell in. 


share of Mohd.- Daniyal. Mohd.. Hanif 
and Mohd. Daniyal were sons of Qudrat 
Miyan. There is on record the’ mortgage 
deed dated 3-8-1960 relied upon’ by 
plaintiff. Mohd. Maqsood (P. W. 1) and 
Madho Prasad (P. W. 2) were the attest- 
ing witnesses of this document. Krishna 
Gopal (P. W. 3) one of the vendee who 
purchased the property from the heirs 
of Mohd. Hanif, testifieq about Mohd. 
Daniyal being a co-sharer in the mort- 
gaged property. . 
16. There are statements of mort- 
gagor Mohd. Hanif and his legal heirs 
that the shop in dispute fell in share of 
Mohd. Daniyal. All these statements, 
oral and: documentary -have been dis- 
cussed by the learned lower appellat 
court in his judgment. < - 


17. Nabi Rasoo] (D. W. 1) in his cross 
examination concedeq about Hanif and 
Mohd. Dadiyal béing own brothers and 
co-sharers although he ‘alleged that 
partition between the brothers did not 
take place in his presence. Thus, learned 
lower appellate court rightly found that 

ohd. Daniyal was a co-sharer in the 
disputed shop also’ and plaintiff No. 1 
being one ofthe sons of Mohd. Daniyal 
was a co-sharer in the disputed property 
and so- by virtue of S. 91 (a) of the 
Transfer of Property Act was entitled to 
redeem and mortgage as he is a person 


interested in the property mortgaged. So 


his contention is repelled. : 


. 18. Learned counsel for the appellant 
attacked the memorandum of partition 
deed on the ground that being unregis- 
tered, it cannot be looked info and was 
rightly ruled out by learned Musif vide 
S. 17 (1) (b) of the Ragistration Act. 
Learned Munsif did not give 
any reasoning for holding that the docu- 
menl was partition deed. 


19. This document is Ex. 2, The par- 
ties to this document were’ Mohd. Hanif 
and Mohd. Daniyal. Both of them: are 
‘dead now. The stamp of this - document 
was purchased on 3-6-1960. Madho Pra- 
sad (P. W.'2) who is attesting . witness 
testified that this document was simply a 
memorandum. Partition had taken ‘place 
in 1959. Plaintiff Mohd. Maqsood- - also 
- testified that it..took place earlier and it 
was only a:memorandum which. had been 
drawn subsequently on . 3-8-1960. i 


+ 20. Learned ‘counsel’ for the: appellant 
_painteq out that despite ‘the - ‘aforesaid 
' document, ‘the partitioned” house“ was 
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entered jointly in the’ names of both’ 
the brothers vide Ex. 4 extract of register 
of Municipal Board; Ballia in 1965. 

“91. In Ext. A-3 both the brothers dis- 
closeq the shops in the disputed house as 
joint property even in 1963. Similarly, in 
his affidavit Ext. A-3, Mohd. Hanif men- 
tioned these shops as joint to both the 
brothers. Thus, this memorandum was a 
bogus document. 


22. Learned counsel] for appellant 
rightly pointed out that all. these in- 
correct allegations were made with a de- 
sign to sue the tenant in ejectment. 
Plaintiff-appellant filed sale deeds Exs. 3 
and § to 8 executed by heirs of Mohd. 
Hanif who transferred their shares in 
favour of Krishna Gopal (P. W. 3) ete. 
who also supported the plaintiffs case 
on this point. These documents ‘were of 
1968-1969 and corroborated plaintiffs 
case about partition. which was subse- 
quently evidenced by Ext. 2. 


23. Learned counsel for appellant re- 
lied upon -Nani Bai v. Gita Bai Kom 
Rama Gunge. reported in AIR 1958 SC 
706 in support of his contention that al- 
though partition in Hindu Law may be 
effected orally but if the parties reduce 
the transaction to a formal document 
which is intended to be the evidence of 
the partition, it has to be registered vide 
S. 17 (1) (b) of the Registration Act. 


24. The aforesaid authority is not in 
point for the simple reason that 
this document does not purport to evi- 
dence partition wherein it .might have 
declared the rights of the parties. 


25. Ex. 2 shows that partition had 
taken place long before the execution of 
this document and this document, was 
executed to avoid future. disputes and 
record factum of earlier division of the 
property between the co-sharers. It is 
correct that P. Ws. 1 and 2 made slightly 
discrepant statements about the ‘date -and 
time of partition, the fact remains that 
as they were not tutored for the purpose, 
so such inconsistencies are na'urally to 
be expected in their depositions. [ have 
carefully perused the’ aforesaid docu- 
ment and found that it is simply a memo- 
randum of the shares between the two 


‘brothers... Such. memorandum `. did not 
‘require registration ` as~pointed out ‘in 


Kale v. Deputy Director of Consolidation, | 


- reported in AIR 1976 SC 807. - It- was. laid 
‘in--that case- that: family .arrangement 
-may be even ‘oral in...wħich case no re- 


gistration is necessary but if it is writing 
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then a distinction has to be made be- 
' tween a document containing the 
and recitals of a family arrangement 


made under the document ang a mere 
memorandum prepared after the family 


arrangement had already been made. 


either for the purpose of the record or 
for information of the Court for making 
necessary mutation, In such a case the 
memorandim itself does not create or 
extinguish. any rights in immovable pro- 
perties and is, therefore, not compulsorily 
registrable. . 

26. -As Ex. 2 appears to be a simple 

memorandum ang not a partition deed, ib 
needs no registration.. : 
_ 2}. Learned lower appellete court 
rightly found that such document could 
not have been prepared for the purpose 
of this suit ang both the executants af 
the document were dead long before the 
arising, of this controversy: none of them 
assailed its genuineness during their 
lives, this document did not declare the 
respective shares of the parties nor it 
evidenced a partition go as to attract 
S. 17 (1) (b) of the Registration Act. So 
this contention also is repelled. 


28. ° The next contention put forward 


on behalf of Hant is about the pay- 
ment of Rs. 200/- to defendant No. 1 by 
Mohd. Daniyal ip 1956. That. payment 


. was alleged to have been endorsed on the 
back of the mortgage deed. That mort- 
gage deed was not filed by Mohd. Dani- 
yal who alleged that the said mortgage 
deeg has been lost. He was asked. about 
the loss of the original document but 
could not (answer) satisfactorily. It was 
pointed out that as the document was 
withheld deliberately by Mohd. Daniyal 

so this payment was Ke 


29. Learned counsel for the respon- 
dents also pointed out that it was a find- 
ing of fact recorded by the first appel- 
late court which is binding on me. 


30, It ig correct that a finding of fact 
cannot be disturbed in second appeal un- 
less it is unsustainable on evidence on 
record. 


31. In this case I find that the. afore- 
said payment is not sustainable by the 
evidence on record. There is total ab- 
sence of evidence on this point It is 
signiftcant to note that this payment is 
not acknowledged by receipt. In para 8 
of the plaint, date, time of payment 
wag not mentioned nor the name of the 
person who made this payment was dis- 
closed. Mohd. Maqsood (P, W, 1) testified 
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that a sum of Rs. 200/-, was paid in 1956 
towards the mortgage amount in his 
presence by Mohd. Daniya} who made 
an endorsement on the back of the mort 
gage deed. It was for that reason that 
mortgages had withhelq document. 


32. He faltered in  cross-examination 
and conceded that such payment. would 
have been made in winter season in be- 
tween the months of October to Decem- 
ber. None was present at the time of this 
Payment. He simply learnt about this 
payment from his father Mohd. Daniyal. 
Obviously, such hearsay testimony which 
came in direct conflict with his earlier 
deposition about direct payment can- 
not be accepted in any court of law. The 
mere fact that mortgagee ‘did not pro- 
duce the original document is not suffi- 
cient to justify the payment under S. 114 
iNustration (g} of the Evidence Act. In 
Ramrati Kuer v. Dwarika: Prasad Singh, 
AIR 1967 SC 1134 it was observed:— 

"(B) Evidence Act (1872), S. 114-Nei- 
ther party producing any evidence even 
though any of them can produce it, if 
available — Absence -of evidence is in- ° 
conclusive and doeg not help either 
party. io 

33. Learned counsel for the respon- 
dents relied on` Gopal Krishnaji Ketkar 

Latif ATR 
1968 SC 1413 where it was observed: . 


(A) Evidence Act (1872), Secs. a (g) 
and 103-A party im possession best 
evidence which would throw Hight on 
the issue in controversy withholding it— 
Cour, ought to draw an adverse infer- 
ence against him notwithstanding that 
onus proof does not fe on him — 
Party cannot rely on abstract doctrine of 
onus of proof or on the fact that he was 
not called upon to produce it.” 

34. In the instant case, it coulg not 
be shown that the sworn testimony of 
mortgagee about the loss of mortgage 
deed was false. He emphatically denied 
this payment of Rs. 200/- to him. Learn- 
ed Munsif who had an occasion to watch 
the demeanour of this witness disbelived 
the payment of Rs. 200/-. The observa- 
tion of the learned Munsif on this point 
cannot be lightly discarded. Under these 
circumstances, it is not possible to hold 
that mortgagee deliberately refrained 
from producing this document as ‘he 
onus of payment lay upon the plaintiff. 

35. It is correct that burden of proof 
about the payment lay on plaintiff and a 
finding of fact recorded by lower appel- 
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late court cannot -be disturbed by me 
merely on his erroneous view in total 
absence of evidence to prove this pay- 
ment ag has been shown above. Daniyal 
could not have made payment in 1956 


when he hag no authority to do so and. 


this shop had not fallen in his share till 
then. Under such circumstances, plain- 
tif could not prove it by presumption 
under S. 114 (g) of the Evidence Act 
only. This finding of learned first appel- 
late court is simply perverse and un- 
sustainable on the evidence on record 
and has +o be set aside, 


36. The last contention put forward 
on behalf of appellant was that he was a 
prior to 
















his own statement, he testified about: the 


year prior to the execution of the mort- 
gage deed. Learned first appellate court 

cussed testimony of P. Ws. 1 and 2 
and of plaintiff and rightly found that 
defendant No. 1 was never a tenant in 
the disputed shop. 


37. Had defendant No. 1 been a ten- 
ant in the disputed shop at the time of 
commencement of - mortgage, it must 
have been noted in the mortgage deed 
dated 16-8-1965 Ext. 1. It was a usufruc- 
tuary mortgage and the question of pos- 
session was i tant. A look at the 
ortgage deed shows that the possession 
er the disputed shop was with the mort- 


other capacity and there was no mention 
of any rent ‘nofe or rent etc. It appears 
that this false plea was put forward by 
mortgagee simply to avoid eviction. 


38. Learned counse] for the appellant 
relied on Lachman Das v. Heera Lal, 
AIR 1966 All 323 where doctrine of 
merger as enunciated in S. 111 (d) of the 
Transfer of Property Act was explained 
and distinguisheq in following terms:— 


“The doctrine of merger enunciated in 
S. 111 (d) of the Transfer of Property Act 


(1882) is not applicable where the lessee _ 


becomes the usufructuary mortgagee of 
the demised property, as under the In- 


dian Law, the lessor remains the — 


owner of the property. 

Under the English Law, the mortgagee 
becomes the absolute holder of the 
estate and the mortgagor retains no legal 
interest but only an equity of redemp- 


Nabi Rasool.v. Mohd. Maqshood 


commencement of tenancy one and . half - 


‘therewith, in 


All. 507 

The -lessee-mortgagee, in India, has 
the right to possess and enjoy the 
usufruct of the property until the mort- 
gage is redeemed whereas the lessor, as 
the legal owner, can assign his right of 
redemption or create a second mortgage. 


One person can be a lessee and mort- 
gagee of the same property at the same 
time, as his obligations as a lessee re- 
main suspended during the subsistence 
of the mortgage.” 


38. It was a case in which mortgagee 
was a tenant of the mortgaged shop prior 
to the commencement of the mortgage. 
In the instant case, it hag been shown by 
cogent evidence that defendant No. 1 
Was not in occupation over the disputed 
shop prior to the commencement of the 
mortgage in any capacity.- Under the 
mortgage deed, he was required to quit on 
redemption. He did not induct any one 
else in possession over the disputed shop 

pending the mortgage. So he hag to deli- 
ver vacant possession over the shop in 
dispute on redemption of mortgage as 
was held in Tajammul Husain v. Mir 
Khan, AIR 1974 All 234 (FB) which 
posited (at p. 236):— 


(A) The general rule that a lease ex= 
ecuted by a mortgagee in possession 
would come to an end and the rights of 
the person holding under the same would 
get extinguished oy the redemption of 


‘the mortgage is however, subject to ona 


exception contained in S. 76 (a) of tha 
Transfer of Property Act which applies 
not only to agricultural land but also to 
urban immovable property. Hence, if 


‘during the ‘subsistence of the mortgage, 


the mortgagee, like an ordinary 
prudent man, lets out the mort- 
gaged premises and enters into 
a bona fide transaction in connection 
that event the rights of 
such a person admitted to tenancy would 
not get automatically extinguished on 
redemption of the mortgage. The person 
so let in would be entitled to continue 
in occupation of the premises as a tenant 
of the mortgagor after redemption. The 
principle, behind S. 76 (a) appears to 
be based on the hypothesis that in case 
a mortgage had not been executed and 
the mortgagor as owner had remained in- 


‘possession, he would have also similarly 


let out the premises and, therefore, if 
instead of the mortgagor, the mortgagee, 
who came in his place, did the same It 
would be considered ag binding on ‘the 


as as well” - 
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40. In the instant case, the mortgagee 


himself claimed to be a- tenant of the 


shop in dispute and did not induct any 
one also and so his possession over ihe 
disputeq shop was in no other capacity 
except as mortgagee. He did not possess 
any rent note nor paid any reni nor 
such rent was to be deducted from the 
amoumt of interesf. So he was liable to 
ejectment vide S. 60 of the Transfer of 
Property Act. Clog on redemption has 
lo be viewed with jealousy. This is also 
implied in the maxim “once a mortgage 
always a mortgage”. So U. P. Act MII of 
1947 (U. P. (Temporary) Control of Rent 
and Eviction Act, 1947) does not come In 
the way of mortgagor. F 

41. No other point, was argued be- 
fore me. 


42, In the result, the appeal is partly 
allowed. Plaintiffs suit is decreed sub- 
ject to deposit of Rs. 600/- for payment 
to the appellant on the mortgage in 
question. Appellant is hereby directed 
to deliver possession to the plaintiff-re- 
spondent or to such person he appoints, 
all documents in his possession or power 
relating to the mortgaged property and 
shall, if so required, retransfer the pro- 
perty to the plaintiff-respondent at his 
costs free from all incumbrances created 
by him or by any person claiming under 
him within one month from today. It 
is further directed that the . mortgagee- 
appellant shall put the plaintiff-respon- 
dent in actual possession over the dis- 
puted shop within the same period. Par- 
ties shall bear their own costs through- 
out. The impugned judgment and decree 
are modified accordingly. : . 

Appeal partly allowed. 
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Shambhoo, Appellant v. Ramdeo and 

others, Respondents. . 3 
Second Appeal No. "808 of 1977, D/- 
5-3-1982.* a a a 
Hindu Law — Joint family property — 
Alienation —. Undivided share of copar- 
cener — . He cannot sell it without con- 


sent of. other coparceners if alienation 
ey AA EAEAN 


*Against judgment and decree of 
_ Parmeshwar Dayal, District J., Sultan- 
pur, D/- 9-7-1077, 


GZ/1Z/D358/82/GNB/SSG—H 


Shambhoo v. 


A.I. R. - 


was not for family benefit. or legal neces- 
sity. l go oia TO ; 
Under the Milakshara law as adminis- 
tered in U. P. an alienation of. joint 
family property by aq coparcener ~ made . 
neither for family benefit or necessity 
nor for discharging antecedent debts is. 
void in toto and cannot even bind the 
share which might -be allotted to the alie- 
nor on partition, A coparcener cannot 
without the -consent of the other copar- 
ceners sell his undivided share if it was 
not for benefit of the family or legal 
necessity. ATR 1917 PC 41, AIR 1919 
PC 108 (2), (1909) ILR 31 All 176 (FB), 
(1909) ILR 31 All 507, AIR 1928 All 596 
(FB) and AIR 1985 Orissa 510 Rel. on; 
AIR 1956 Bom 332: (FB) Dist. (Para 7): 
Cases Referred: Chronological Paras 
AIR 1956 Bom 332 (FB) 7 
AIR 1935 Orissa 510: 157 Ind Cas 945 7 
AIR 1928 All 596 :ILR 51 All 136 (FB) 
7 


Ramdeo. - 


AIR 1919 PC 108 (2) 

AIR 1917 PC 41 

(1909) ILR 31 All 176 (FB) 
(1909) ILR 31 All 507 


Mongilal, for Appellant; 
Khan, for Respondents. 


JUDGMENT :— This is a defendant’s 
appeal against the judgment and decree 


-J ~J J -J 


Mohd. Ang 


dated 9-7-1977 passed by the ‘learned 
District Judge Sultanpur whereby he 
dismissed the defendant’s appeal and. 


confirmed the decree passed by the ‘trial 
court decreeing the’ plaintiff’s suit with 
costs. Plaintiffs-respondents 1 ‘and 2 
are the sons of defendant-respondent 3. 
The defendant appellant who is a 
stranger to the- family purchased’ the 
house in dispute from the plaintiffs’ 
father through a ‘sale deed. The plaintiffs 
came wilh the allegations that they to- 
gether with their father Badri Prasad 
and uncles Mathura Prasad and Kedar 
Nath were living as members of the: joint 
Hindy family ‘having Gayadin, heir 
grand-father, as the common ancestor. 
The house which is now in dispute’ and 
is detailed at the foot’ of the plaint was 
purchased by Gayadin. ang his three sons 
from the joint . family funds although 


the sale deed was executed in favour of 


the three sons of Gayadin.- The’ plaintiffs 
therefore, claimeq fo be coparceners and 
owners of the house’ as such along with 
other members of the family. Subse-. 
quently there had been a partition where~ 
after the. plaintiffs. lived ‘jointly with 
their: father while the other members, 
namely theiy uncles’ became ‘separate. 
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The- house in question fell in the- share 
of the plaintiffs and theiy father and they 
were. accordingly continuing’ in posses- 
sion: thereof as owners. Defendant 1-who 
is now the appellant purchased the house 
in ‘question from the plaintiffs’ father 
although the latter hadnoright to trans- 
fey the same as it was their joint family 
property and the sale was: made without. 
lega] necessity and was a fitillous. trans- 
action without consideration. Their 
father was said to be a drumkarg and a 
gambler who did not execute the sale 
deed while in sense. They accordingly 
claimed a decree for declaration 'hat 
defendant 1 haq no right or title to the. 
house by virtue of the alleged sale- 
deed. - 


2. A decree for perpetual injunction 
was also claimed against defendant, 1 
restraining him from interfering in the 
plaintiffs’ -possession over the house or 
making any alterations in or damage to 
the premises. 


3. The plaintiffs’ father who is defen- 
dant 2 filed a written statement support- 
ing the plaintiffs’ case and admitting the 


pedigree set up by them. The claim was, 


however, resisted by defendant 1, - the 
purchaser, whose contention was that 
the plaintiff father -had a specified 
share in the house which he had sold to 
him. It was also contended that the house 
in question wag purchased by the plain- 
tiffs’ father Badri Prasad and his bro- 
thers Mathurg:Prasad and Kedar Nath 
by a sale deed dated 24-12-1963 and 
thereafter there had been a partition 
amongst the three brothers in which the 
portion..of the house sold to. him was 
allotted to the plaintiffs’ father..The sale 
deed obtained. by him from the plaintiffs’ 
father on 16-3-1970 - was said to be for 
good consideration. It was denied that: de- 
fendant 2 was a drunkard or gambler and 
the.. suit was - said to .be 
filed by -the plaintiffs in colu- 
sion with their father. By an additional 
written statement, the. defendant-appel- 
Iang further contended.that the house. in 
question. which he haq - purchased was 
the separate property .of .the. plaintiffs’ 
father Badri Prasad and in which the 
plaintiffs had no share or . interest what- 
soever. It- was also contended. that .the 
house. wag purchased by Badri Prasad 
and his brother jointly but from their 
separate funds and-that.the family was 


not joint so as to give the plaintiffs.a. 


right either:as coparcenerg or.-otherwise. 


Shambhoo -v:. 


Ramdeo - All. 509. 
. 4, . The.. learned Additional Mumsif- 


who: tried the suit, held that-the house in . 


question had been purchased by Gayadin 


from ~ joint family funds eyen 
though the. sale deed.. was in. the.. 
names of his. three -sons and that . 


the plaintiffs who were coparceners in 
the joint family could avoid the sale 
made -by their father since the sale was 
not binding on them. It was also held 
that the plaintiffs’ father was drunkard 
and gambler although somehow in the 
conclusion the learned Munsif has men- 
tioned’ that the issue on the point was 
decided in the negative. The finding, 
however, was affirmative on the point 
that defendant No. 2 was a drunkard 
and a gambler. The suit was accord- 
ingly decreed. A first appeal preferred 
against the decision was also dismissed 
by the learned District Judge, who agre- 
ed wiih the findings of facts recorded 
by the trial.court. It was also observed 
that even if the defendant 2 was not a 
drunkard ang gambler he could not 
transfer the disputed portion of the 
house since it dig not exclusively belong 
to him and in any case the plaintiff: 1 
was a coparcener ang had.a share in 
the house. The appeal was accordingly 


5. Feeling aggrieved the defendant 
purchaser has preferred this second ap- 
peal and it has been contended: that the 
findings of the court below are erroneous 
and there could be no presumption of 
jointness mutch less of the property being 
joint family property. The findings 
about the jointness were challenged and 
it was contended ‘that in dány case the 
share of Badri Prasad validly passeq to 
the appellant and to ‘that extent the suit 
should have been dismissed. In that 
event the appellant would become joint 
owner along with the - plaintiffs; and a 
suit for injunction would not lie. 

6. I have heard the learned counsel 
for . the - parties and have - also -:gone 
through the record. It has not been dis- 
puted that the house of which the disput- 
ed portion is a part was purchased by 
Badri Prasad and his two brothers by a 
bale deed: dateq 24-12-1963. It will also 
appear from the: sale deeq Ext. A-1 
through which the appellant had pur- 
chased the portion of the house in dis- 
pute that Badri Prasad claiming himself 
to be exclusive owner of this house” had 
sold the same to the appellant. In’ ‘the 
boundaries: there hag been show? in: the 
east the house of Kedar Nath his. brother, 
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in the West has been shown the remain- 
ing portion of the house which was not 
sold, and in the North and the South have 
been shown road and atalab. There is no 
documentary evidence on record to show 
_to what manner the partition had taken 
place subsequent to .1963, but it appears 
. fo be the admitteg case of the parties 
that after 1963 there had been a partition 
in the family. The appellant himself 
pleaded in his written statement (para 
22) that soon after 1963 there had been 
'@ partition amongst the ` three brothers 
and that the eastern portion of the 
house fel] in the share of Kedar Nath, 
' the middle portion came to the share of 
the platinffs’ father Badri Prasad and tbe 
western portion to the share of Mathura 
Prasad, another brother. There is, how- 
ever ne evidence tọ support the 
contention that partition had taken 
place in this ‘manner because 
admittedly to the East of the en- 
lire house purchased by these three 
brothers through the sale deed dated 
24-12-1963 there was another house of 
their father Gayadin, and similarly, te 
the West of the house so purchased there 
was another house of Gayadin ang all 
this property appears to have been par- 
titioned sometime after 1963. The sale 
deed in favour of the appellant itself 
shows that to the West of the portion sold 
there was still left another portion of 
the house belonging to Badri Prasad 
‘which was -kept outside the purview of 
the sale and it appears that to the fur 
ther West thereof was the house of Ma- 
thura Prasad. This is also in the eyi- 
dence of Shambhoo defendant-appel- 
lant himself that the family when joint 
was doing businesg in iron, kerana. and 
cloth. He also admitted that the family 
‘when joint possessed the houses now 
belonging to Kedar Nath and Mathura 
Prasad but later he amended the state- 
ment and said that he meant the house 
purchased from Jhagroo in 1963 ie. the 
‘house of which the disputed portion ` is 
a part. has been interpreted by 
both the courts below as meaning . that 
the family when joint also owned and 
possessed the house which was purchas- 
ed from Jhagroo in 1963 in the names 
of the three sons of Gayadin. Undoub- 
tedly the statement as recorded is slight- 
ly vague on the point bécause what has 
been stated is that when these people 
were living jointly the house purchased 
‘from Jhagroo was also in existence.’ In 
fact, the house of. Jhagroo purchased 


Shambhoo v, Ramdeo 


A. I. R. 


through the sale deed of 1963 was in ex- 
istence physically even before and after 
1983 but what the statement actually 
meant perhaps was that the house pur- 
chased from Jhagroo was existing in the 


‘family as .the . family property when 


these people were joint The trial 
court before whom the evidence was 
actually adduced and recorded has in- 
terpreted it in this manner and the firs 
appellate court has also accordingly re- 
Ued upon this statement which is in the 
nature of an admission by the defendant 
appellant that the disputed house was 
also joint family property of Gayadin 
and his sons who were doing business in 
iron, Kerang and cloth. In this view of 


.the matter, the house in question has 


been held to: have been purchased from 
joint family funds although in the names : 
of the three sons of Gayadin. There is 
apparently no explanation why the 
house was not purchased in the name of 
Gayadin although he was very much 
alive at the time, but if as a fact the 
house was purchased from joint family 
funds and at a time when the family 
was joint it should make no difference 
2 whose names the house was purchas- 


7. It is nobody’s case that the house 
was sold for legal necessity or benefit of 
the estate or for payment of antecedent 
debts, The plaintiff 1 was already born 
when the sale deed of 1963 was obtained 


by the family although plaintiff 2 was 


not born at that time In any case, 
therefore, plaintiff 1 had a right by birth, 
ang in the absence of proof of legal 
necessity etc., the sale deed executed by 
his father could not bing him. Reliance 
was placed by the appellant’s learned 
counsel on a Full Bench decision of the 
Bombay High Court, in Parappa v. Mal- 
lappa (AIR 1956 Bom 332). Undoubtedly, 
it was held in that case that the aliena- 
tion could be uphelg to the extent of 
the share of the alienor father, but in 
the first instance, the facts in that casa 
were different because the matter was . 
being examined in the context of a suit 
for partition brought by the son and at 
that time naturally shares of tha 
parties were being separated and it was 
held that the alienation coulg be upheld 
to the extent of the share of the alienor 
father, and secondly, the Mitakshara law 
as applicable in Bombay is different 
from the one applied in Uttar Pradesh. 
In Bombay under the Mitakshara law 
as applied to that State one of the sever- 
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al coparceners in a Hindu undivided 
family could without the assent of nis 
coparceners sell or otherwise alienate 
his share in the undivideq family pro- 
perty, but under the Mitakshara law as 
administered in Uttar Pradesh. and 
evyeral othe;. States like -Bihar, . Orissa 
ang Punjab, a coparcener could not 
withoup the consent of his other co- 
paraceners mortgage or sell hig. undivid- 
eq share if such alienation wag not foy 
the benefit of the family or legal neces- 
sity ete) Their Lordships of the Privy 
Council held m lLachhman Prasad w. 
Sarnam Singh (AIR 1917 PC 41) that an 


alienation of a joint family property 
made neither for eee necessity nor 
for discharging t debts would 


be void in toto, and cannot even bind 
the ‘share which might be allotted to 
the alienor on 
the interest of the alienor remained: Im 
definite and unseparated, he would not 
be in a position to dispose it of for his 
own. purposes. That was a case which 
went to the Privy Council from, ABaha- 
bad. A similar view was expressed in 
Manna Lal v. Karu Singh (AIR 1919 PC 
108 (2) }. Similar . view was eartier 
taken in Mata Prasag v. Sheo Baba 


Singh ( (1909) ILR 31 All 176) FR and 


Kali Shankar v. Nawab Singh (1909 ILR 
31 AH 507). The same view was 

expressed in Ful] Bench decision of Jag- 
dish: Prasad v. Hoshyar Singh ¢ (1929) ILR 
51 All 136): (ATR. 1928 Ah 596) and 
Malak Chand v. Hira Lal. (1995-157 IC 
945) : (AIR 1935 Orissa 510). A different 
view has not been shown to have been 
taken in a case arising in Uttar Pradesh 
even subsequently. In this view of the 
matter, the sale deed executed by the 
plaintiffs’ father in favour of the appel- 
Iant cannot be held to be binding on 
them and the suit was rightly decreed 
by both the courts below. ‘There ie, 
therefore, no force in the appeal which 
is accordingly dismissed with costs. 


Appeal demised. 
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partition. So long. as- 
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AIR 1982 ALLAHABAD ot 
EK M DAYAL, J. 
Gulam Rasool and another, Appel- 
lants v.. Mst. ne Jahan and others, 
Respondents.” 


Second Appeat No. 2298- of 1974, D/- 
6-3-1982" 

Muslim Law — Wagi — Deed: provid- 
ing every heir of setilor ag beneficiary 
Be Gis bs iced ec 
was to be distributed according to shari- 
yat —.QOne son dying before settlor — 
Whether his heirs are entifled to income 
of Wagf. (Waqf Act (29 of 1954), S. 2 (3)). 

G executed a gift deed of his property 
ereating Waqf-al-nl-aulad in favour ef his 
3 sons and daughter. The deed provid- 
eg that the income was to be distributed 
according to Shariat, % farther provided 
that every heir of the setfloy was entitled _ 
to be benefited by the wagf and so the 
heirs of descendants. In ease there was 
no one left in the family the income 
would go to a mosque. One son died be- 
fore settlor. Contention thaf Muslim 
Personal Law applied and heirs ef pre- 
deceased son were not beneficiaries of 
waqt 
` Held, deceased .was mentioned ag 
beneficiary in the deed. The moment, the 
wagfdeed was executed, the descen- 
dants of the settlor beeame entitled: The 
shares that were to-be divided according 
to Shariyat did not mean that the person 
who was mentioned in the waqfi-deed as 
a beneficiary, ‘his heirs would: be depriv- 
ed of the shares belonging to. him The 

‘in deceased could not be taken 
back a his branch was extinguished: 
(Para. 5) 

A. Hajele, for Appellants; M. A. 
appeal ‘has been filed: by the defendants, 
One Gulam Habib Saudaghay was the 
owner of the. property.in dispute. His 
wife was Smt. Sugrabi. He executed a 

-deed in the year 1834 creating a 

aqf Al-al-aulad in’ favour of his sons 
Guam Hussain,- Gulam Rasool and 


: Gularn Nabi and daughter Smt. Kudrat 
_Tlahi. He also provided. that he would be 


the first mutwall and thereafter his wife 
would be mutwall and then. hig san 


*Against judgment and decree of Lok- 


mani Koti, 3rq Addl Civil 
Judge, Agra, D/- 18-4-1974. 
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Gulam Hussain : and - thereafter Gulam 
Rasool ‘and then Gulam Nabi- The: in- . 
come was to be distributed according to. 
Shariat, It was -further provided ` that 
every heir of the settlor was entitled to 
be benefited by the waqf and go the heirs 
of descendants. In case there was no one 
left in the family the income would go 
to a mosque. The suit was filed by the 
heirs of Gulam Hussain, the eldest son. 
It was alleged that Gulam Hussain had 
died in lifetime of settlor. Gulam Rasool 
and Mst. Sughrabi widow of Gulam Habib 
were appropriating the entire income of 
the property of the waqf. A decree of 
rendition of account was sought. The 
defence was that the plaintiffs predeces~ 
sor-in-interest Gulam Hussain having 
expired in the lifetime of settlor, his 
heirs had no right to claim by share in 
the income of the waqf or plaintiffs pro- 
perty. It was further alleged that the 
defendants Nos. 1 and 2 have been 
spending huge amounts on plaintiffs 
though. they were not bound to do so. 
Several other allegationg were made. 
The suit having been decreed by the 
court: below a- preliminary decree was 
passed against the defendants Nos. 1 and 
2. The main argument of the appellants 
appears to be that as Muslim Personal 
Law was to be:applieqd under the waqf- 
deed the grand children i. e. the plain- 
tiffs who were the heirs of the pre- 
deceased son would not come within the 
purview of the beneficiaries of the waqt. 


2. I. am not prepared to accept that 
argument. First reason is that according 
to the waqf-deed the predecessor-in- 
interest of the plaintiffs i, e. Gulam Hus- 
sain was mentioned as one of the bene- 
ficlaries in the waqf It was not a will 
deed by Gulam Habib but it was a waaf 
created by him. Gulam Habib gave 
‘away all his rights which vested in God. 
From the same moment Gulam Hussain 
became entitled to a share in the income 
and the subject matter of the wagf ac- 
cording to the waqf-deed. There was no 
question of inheritance opening on the 
death of Gulam Habib. . The- rights of 
Gulam Hussain came into. being the mo~- 


ment: wagf. was created.. Qn his death, 
subsequently, the rights would - not re~ 
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vert back but would devolve on hig heirs, - 
In view of this state of affairs‘the date 
of death of Gulam Habib does not make - 
any difference in the right of the © plain- 
tiffs to claim the share in the income of © 
the waaf. 

3. The learned counsel for the re- 
spondents hag drawn my attention to 
para No. 489 of Muslim Law by -Tyabji 
IVth Edition which reads as under:— 

‘Where, under a dedication several 
objects or beneficiaries are entitled to 
take the benefit, they will (in the absence 
of anything to indicate a different sanc- 
tion) take simultaneously, ang in equal 
shares,” 

4, The learned counsel further relied 
upon clause 4 of para No. 545 of the 
same Volume which reads as under: _ 


“The benefit of a waqf for a person’s 
son’s and his children, and the children 
of his children for ever so long as they 
are descendants”, is taken per capita 
males and females taking equally and . 
the children of daughters being 
included.” 

5. In the present case the waqf-deed 
provides the distribution of the income 
according to the share in the Shariyat. It 
does not exclude any one after its execu- 
tion. The moment the waqf-deed was 
executed, the descendant of the settlor 
became entitled. The shares that are to 
be divided according to Shariyat do not 
mean that the person who was mention- 
ed in the waqf-deed as a beneficiary, his 
heirs will be deprived of the shares þe- 
longing to him. The rights in Gulam 
Hussain commenced on the execution of 
the waqf-deed and they could not be 


‘taken back .till his branch was extingui- 


shed. The date of death of settlor was 
wholly irrelevant for the purposes of 
determining — the beneficiaries of the 
waqt... 

6. In the result, the present appeal 
fails and is dismissed. The judgment of 
the courts below are substantially cor- 
rect, There will be no order as to costs. | 

Appeal dismissed, 
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Civil P. ©. (contd.) l 
——S. 115 — Revision — Interlocutory order 
is amenable to revisional jurisdiction of High. 
Court. AIR 1973 All 109, Dissented from 
(Jul) 256 A 
——S. 144; O. 41, R.5 — Appeal against 
decree for restitution — Restitution proceed- 
ing is proceeding in execution of decree — 
Appellate Court can stay it under O. 41, R. 5 


(Mar) 80 
—-—S. 151 — See Constitution of India, Arti- 
cle 226 (Oct) 394 
——O. 1, R. 1 — See Panchayats — A. P. 


Gram Panchayats Act (1964), S. 217 
(Feb) 50 
——O, 1, R. 9 — See T. P. Act (1882), 5. 106 
(May) 186 A 


——QO. 1, R. 10 and O. 22, R. 4 — Failure to 
bring parties as legal representatives of de- 
ceased, on record — Does not preclude plain- 
tiff from bringing them on record as defend- 
ants on a different ground (Dec) 480 
——QO. 1, R. 10 (2) — Addition of parties — 
Question as to — Not one of initial jurisdic- 
tion but of judicial discretion —- Presence of 


third parties, if proper, should be allowed 
(Apr) 155 

——O. 2, R. 2 — See Constitution of India, 

Art. 226 (May) 176 B 


——O,. 13, R. 4 — See Stamp Duty — Stamp 
Act (1899), S. 35 (Jun) 240 B 
——O, 14, R. 2 — Bar to suit contemplated 
under any law — Court must frame prelimi- 
nary issue as to jurisdiction (Aug) 291 


——O, 20, R. 18 (1) & (2) — See Ibid, S. 54 


(Feb) 62 
——O, 21, R. 22 — See Ibid, S. 11 
(Jul) 247 A 
——QO. 21, R. 23 — See Ibid, S. 11 
(Jul) 247 A 


——QO, 21, Rr. 58 to 63 — Pro interesse suo 
proceedings — Proceedings instituted by per- 
gon not a party to original suit — Would be 
maintainable (Apr) 115 
——O, 21, R. 63 — See Ibid, O. 21, R. 58 

(Apr) 115 
——O, 22, Rr. 1, 8 (1), 6 — Suit for partition 
by A against B dismissed by District Mun- 
sif (Jul) 281 
——O. 22, R. 3 — Succession Act (1925), Sec- 
tions 213, 214 — Continuance of litigation by 
legal representatives —- Death of plaintiff — 
Registered Will of deceased produced — Le- 
gatee under Will can be added as legal re- 
presentative — Production of probate of Will 
is not essential (Nov) 410 A 
——O, 22, R. 3 (1) — See Ibid, O. 22, R. 1 

(Jul) 281 
——QO, 22, R. 4 — See 


(1) Ibid, O. 1, R. 10 (Dec) 480 
(2) Houses and Rents — A. P. Buildings 
(Lease, Rent and Eviction) Control Act 


(1960), S, 22 (Jul) 278 
——O, 22, R. 6 — See Ibid, O. 22, R. 1 

(Jul) 281 

—O, 32, R. 6 — See Limitation Act (1963), 

S. 7 (Jul) 247 B 


——O, 34, R. 11: S. 34 — Interest —— Mort- 
gage of property — Mortgagee claiming in- 
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Civil P. C. (eantd.) 

‘terest at agreed rate — Lower Court taking 
into consideration number of encumbrances 
on the property and calculating rate of in- 
terest by invoking Usurtous Loans Act, 1918 
-~- Interest awarded by court cannot be said 


to be invalid (Jul) 272 B 
——O, 38, R. 5 (1), (3) — See Ibid, O. 43, 
R. 1 (g) ` (Nov) 408 
--—O,. 38, R. 6 — See Ibid, O. 43, R. 1 (g) 
(Nov) 408 
-—-—(Q), 39, R. 1 — See also Ibid, S. 104 (1) 
and (2) ' (Jul) 284 A 


~——(Q), 39, Rr. 1 and 2 —- Grant of temporary 
injunction — Factors for consideration are 
‘prima facie case of applicant, balance of con- 
venience and irreparable injury that may be 


caused to the parties . (Jul) 284 B 
——O,. 38, R. 2 — See also, 
(1) Ibid, S. 104 (1) es (2) (Jul) 284 A 
(2) Ibid, O. 39, R. (Jul) 284 B 


—-—Q, 39, R. 2 — Grant of interlocutory in- 
junction -—- Discretionary remedy —- When 


can be granted (Oct) 384 
——QO, 39, R. 2 (3) — See Constitution of 
India, Art. 226 (Oct) 394 


——QO,. 41, R. 1 — See A. P. (Telangana Area) 
Village Offices Service Rules (1978), R. 58 
(Jan) 48 
--—0O. 41, Rr. 1 (3), 5 (5) — Appeal against 
money decree -— Depositing decretal amount 
or furnishing security in appellate Court — 
Not a condition precedent for -hearing and 
disposal of appeal —— Word “shall” in R. 1 (3) 
— Not mandatory (Sep) 337 
-———(. 41, R. 2 — Societies Registration Act 
(21 of 1860), S. 6 — Suit by Society through 
its Secretary '"—- Appeal against — Compe- 
tence of Secretary to sue not questioned be- 
fore trial and appellate Court — Appellate 
Court was not right in entertaining the 
point suo motu without affording adequate 
opportunity to party concerned (Apr), 138 
—~——O, 41, R. 5 — See Ibid, 5. 144 
(Mar) 80 
——O, 41, R. 5 (5) —- See Ibid, O. 41, R.1 (3) 
(Sep) 337 
—ÒÖ, 41, R. 33 —. Object -of — To do com- 
plete justice between parties — Power under 
R. 33 discretionary — Exercise of power 
when justified. A. S. No. 952 of 1975, D/- 
31-12-1977 (Andh Pra), Reversed (Oct) 380 
——O, 42, R. 1 — See A. P. (Telangana Area) 
Village Offices =e Rules (1978), R. 59 
(Jan) 48 
——QO, 43, R. 1 (q); o. 38, R. 5 (1), (3) and 
R. 6 —— Application under O. 38, R. 5 for 
attachment before judgment — Notice to de- 
fendant to show cause why he should not 
furnish security — No interim attachment 
— Court satisfied with cause shown — Ap- 
plication dismissed ~- No appeal lies against 
dismissal. 1928 Mag "WN 125, Dissented from 


(Nov) 408 
T a 43, R. 1 (2) — See also Ibid, S. 104 (1) 
and (2) (Jul) 284 A 
——O, 43, R. 1 (r) and S. 115 — Appeal 


‘against ex parte injunction order passed by 
trial Court — Maintainable — Appellate 
Court’s order.— When amenable to interfer- 
ence. in revision .. (Jul) 256 B 


Constitution of India 
——Art, 14 — See also 
(1) Panchayats — Andhra Pradesh Gram: 
Panchayats (Declaration of Village 
Rules (1969), R. 12 (Apr) 123 Dr 


(2) Panchayats —- Andhra Pradesh Pancha- 
yat Samitis and Zilla Parishads Act 
(1959), S. 4 (1) (iil) and (v) 

. (Aug) 330 B 

——Arts. 14 and 19 (1) (g) — Hyderabad 

Municipal Corporations Act (2 of 1956), Sec- 

tion 129-A — Municipal Corporation — Con-- 

tracts —- Prequalifications prescribed under’ 

S. 128-A and R. 3-A of Rules — Provisions 

do not offend Art, 14 or 19 of Constitution: 

(Mar) 70 D 

——Art, 14 —- Admission to post-graduate 

course —— When arbitrary. Writ Petns. Nos. 

2727, 3159 and 4427 of 1982, D/- 6-7-1982" 

(Andh Pra), Reversed (Dec) 476- 


——Art, 15 — A.P.G.O, Ms, No, 1793 Educa~- 
tion D/1 23-9-1970 (as modified in G. O. Ms. 
No. 996, D/- 11-11-1957), Para. 9 — Rules of’ 
Admission to B. E./B. Tech. Courses, R. 19 
— Admission of Scheduled Castes, Scheduled 
Tribes and other backward class candidates- 
for B., E./B. Tech. Course in 1981-82 session 
— Backward class ‘'B’ candidates selected ir. 
general pool — Accommodation thereof in 
course of study of their choice by counting: 
them against reserved quota —- Provision in 
G. O. Ms. and R. 19 must be deemed to be- 
violated. W. P. Nos. 5357 and 5714 of 1981,. 
D/- 22-10-1981 (Andh Pra), Reversed 

(Nov) 424 A. 
am Art 18 —- See Debt Laws — Andhra 
Pradesh Agricultural Indebtedness (Relief) 
Act (1977), S. 9 (2) (Sep) 349 A 
— Art. 19 (1) (c) — See A. P. Charitable- 
and Hindu Religious Institutions and Endow- 


ments Act (1968), S. 15 (3) (Jun) 214 B: 
——-Art. 19 (1) (g) — See 
(1) Ibid, S. 14 (Mar) 70 Dr 


(2) A. P. Forest Act (1967), S. 28-A 

(Oct) 397 E 
——Art. 19 (6) — See A. P, Charitable an® 
Hindu Religious Institutions and Endow-- 
ments Act (1966), S. 15 (3) (Jun) 214 A. 
—— Art, 22 (5) — See Public Safety — 

National Security Act (1980), S. 8 
(Sep) 358 A, B: 
——Art. 22 (5) and (6) — See Public Safety’ 


-— National Security Act (1980), S. 8 


(Sep) 358 C 
——Art, 30 — Minority institution — What 
is — Right to establish minority institution. 
is of minority community as such and not of 
individual member (Feb) 64 A. 


——Art, 30 — Educational institution estab-- 
lished by members of minority community: 
— Does not by itself become minority insti- 
tution — Nexus between the institution and 
minority community necessary to make it 
minority institution (Feb) 64 EB: 
—Art, 31 (1) — See A. P, Forest Act (1967), 
5. 28-A (Oct} 397 E. 


——Art. 31-A — See Tenancy Laws — 
Andhra Pradesh (Andhra Area) Inams (Abo— 
lition and Conversion into Ryotwarl) Act. 
(1956), S. 2-A (Nov) 414 & 
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Constitution of India (contd.} 

——Art, 40 — See Panchayats ~- Andhra 
Pradesh Gram Panchayats Act (2 of 1964), 
S. 3 (2) (£) (Apr) 123 C 


——Art. 133 (1) — Grant of certificate — 


Question to be decided by Supreme Court — 
High Court declaring that on issue of notifi- 
cation under S. 83 (3) of A. P. Panchayats 
Act, land recorded as ‘tank’ vests in Govt. — 
Decision held, does not involve any substan- 
tial question of general importance to be de- 
cided by Supreme Court (Jan) 15 B 


——Art. 133 (1) — Substantial questions of 
law of general importance — What is 

(Jun) 220 C 
——Art. 133 (1) — Substantial question of 
law of general importance — Decision de- 
claring selection to B. E./B. Tech. Courses in 
A. P. Universities for Session 1981-82 of re- 
served class candidates by allotting them to 
reserved quota after their selection in general 
pool as violative of G. O. Ms. No. 1973/Edn. 
D/- 23-9-1970 and University Rule 19 of Rules 
for admission to B. E./B. Tech, courses — 
Does not involve any substantial question of 
law of general importance (Nov) 424 B 


——~Art, 141 — Law declared by Supreme 
Court -— Conflict between decisions given by 
Judges of equal strength — Decision of later 
Bench binding (Jun) 227 B 


——Art. 213 — Hyderabad Municipal Cor- 
porations Act (2 of 1856), S. 128-A —— Munici- 
pal Corporation contracts — Prequalifications 
prescribed for contract work of over fifty 
lakhs by virtue of ordinance — Ordinance is 
validly promulgated. ILR (1970) Andh Pra 
1075 no longer good law in view of AIR 1974 
SC 1533 (Mar) 70 A 
——Arts, 213, 254, 246 and Sch. 7, List 3, Item 
7 and List 2, Item 5 — Contract Act (1872), 
S. 11 —- Hyderabad Municipal Corporations 
Act (2 of 1958), S. 129-A — Ordinance pro- 
mulgated without obtaining prior instruc- 
tions: of President — Section 129-A not in 
conflict with any provisions of Contract Act 
— Ordinance not invalid (Mar) 70 B 
——Art, 226 — See also 
(1) Andhra Pradesh Charitable and Hindu 
Religious Institutions and Endowments 
Act (1966), S. 15 (8) (Jun) 214 C 


- 42) Court-fees and Suits Valuations — - 


.Andhra Pradesh Court-fees and Suits 
Valuations Act (1956), S. 34 (1) and (2) 
(Feb) 60 A 
(3) Electricity (Supply) Act (1948), S. 78-A 
(May) 189 A 

(4) Land Acquisition Act (1894), S. 4 
(ec) 465 A, B, C 
(5) Municipalities — Andhra Pradesh 

Municipalities Act (1965), S. 3 

À . (Apr) 123 A, B 
(6) Municipalities — Andhra Pradesh 
Municipalities Act (1965), Sch. 2, R. 11 
i (Jun) 235 A 
(7) Panchayats — A. P. Gram Panchayats 
Act (1964), S. 217 (Feb) 50 
——Art, 2268 — Writ against co-operative so- 
ciety —- Employee of Co-operative Bank — 
Termination of his services for misconduct 
— Order of termination a direct consequence 


Ep- 
Constitution of Indja (contd) 
of directions given by Deputy Registrar ~~ 


Petition against termination order — Main- 
tainable, as it was in substance, one chal- 


‘lenging directions given by Deputy Registrar- 


— Opportunity to show cause not given — 
Order of termination set aside (Jan) 20°: 


——Art. 228 — Dispute between societies re-- 
garding ownership of land cannot be adjudi-- 
cated upon in writ petition — Matter has 
to be adjudicated in separate proceedings 
(Feb) 53 Dr 
——Art, 226 — Writ petition — Maintainabi- 
lity — Conduct of party — Effect of 
(Apr) 141 B? 
-——Arts, 226, 299 — Writ jurisdiction — 
Scope — Impugned order disclosing violatior:- 
of principles of natural justice — Rejection. 
of petition summarily on ground that High 
Court will not interfere with disputed ques- 
tion of fact — Not proper. W. P. No, 542 of 
1981, D/- 4-11-1981 (Andh Pra), Reversed 
(Apr) 149> 
——Art. 226 —- Decree in favour of petitioner 
declaring particular date as correct date of 
his birth —— Subsequent writ petition for’ 
direction to employer to honour and imple- 
ment decree -—- Maintainable — Not hit by 
O. 2, R. 2., .Civi] P. C. (May) 178 E? 


——Art. 226 — Alternative remedy — Elec— 
tions — Municipal election — Held. on facts’ 
that proper remedy was election petition and” 
not writ petition. W. P. 5345 of 1981, D/- 
18-8-1981, Reversed (Jun) 208 E 


—-—Art, 226 — Alternative remedy — Ade- 
quate remedy by way of representation anc’ 
appeal available under A. P. Municipabties 
Act — No interference in writ petition 

(Jun) 235 C 
——Art, 228 -~ Writ Petition challenging re- 
fusal to entertain application for specia} per— 
mit to ply buses —- No cause of action dis~- 
closed — Writ is not maintainable 

(Aug) 298 A 
——Art. 226 —— Civil P. C. (1908), Section 151, 
Order 39, Rule 2 (3) — Injunction order 
passed by Civil Court — Confirmation of, by 
High Court —- High Court has jurisdiction to- 
issue writ or direction to police within state- 
to enforce the order. W. P. No. 1935 of 1982,. 
D/- 1-4-1982 (Andh Pra), Reversed 

(Oct) 394° 


——Art. 228 —~ Rules Governing Selection of” 
Candidates for Admission to Post-graduate- 
Courses in Medica] Colleges of Andhra 
Pradesh (issued in G. O. Ms. No. 624 M. &- 
H. Dt. 26th Sept., 1979), R. 5 — Eligibility 
of candidates for ‘admission to Post-graduate- 
course, Decision in W. P. No. 301 of 1982,. 
D/- 8-4-1982 (Andh Pra), Reversed 

(Nov) 405- 
——Art. 244 (1) — See A. P. Scheduled: 
Areas Land Transfer Regulation (1959), Sec- 


tion 3 (Jan) 1A ¢¥By- 
— Art. 246 — See also Ibid, Art. 213 
(Mar) 70 E: 


— Art. 246 — Hyderabad Municipal Corpo- 
rations Act (2 of 1956), S. 129-A — Sec- 
tion 128-A amended with retrospective ope- 
ration — S. 129-A (4) also empowering: 
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‘Constitution of India contd.) 

“Government to make rules with retrospec- 
‘tive effect — Held, that the Ordinance was 
mot a COIOQrRDIE piece of legislation 


(Mar) 70 C 
——Art, 254 — See Ibid, Art. 213 
(Mar) 70 B 
— Art. 265 — See Mineral Concession 
Rules (1966), R. 10 (Feb) 55 A 
———Art. 299 — See Ibid, Art, 226 
(Apr) 149 
——Art. 309 Proviso — <A. P. (Andhra 


Area) Village Offices Service Rules (1969), 
R. 75-A, Proviso — Board of Revenue ap- 
proving appointment of Karnam of village 
before R. 75-A was introduced -~ Order be- 
coming final — Revision against order of 
approval under R. 75-A — Not maintainable 
— Rule is not retrospective. W. P. No, 4108 
of 1975, D/- 10-11-1976 (Andh Pra), Revers- 
ed (Mar) 83 
——Sch. V, Para. 5 (1) — See A, P. Sehe- 
duled Areas Land Transfer Regulation 


(1959), S. 3 (Jan) 1A (FB) 
——Sch. 7, List 2, Item 5 — See Ibid, Arti- 
acle 213 (Mar) 70 B 
——Sch. 7, List 3, Item 7 — See Ibid, Arti- 
wcle 213 (Mar) 70 B 


Contract Act (9 of 1872) 
-—S. 11 — See Constitution of India, Arti- 


mle 213 (Mar) 70 B 
+—S. 69 — See Carriers Act (1865), S. & 
(Jun) 203 
——S. 73 — See also Carriers Act (1865), 
5. 8 (Jun) 203 


——S. 74 — See also . 
(1) Civil P. C. (1908), S. 11 (Apr) 154 B 
(2) Civil P. C. (1908), S. 47 (Apr) 154 A 


+——S. 74 — Mortgage bond previding for 
“payment of compound interest in case of 
udefault — Charging of compound interest, 
in case of default, at same rate is not per 
se penal. AIR 1958 Andh Fra 598 and AIR 
"1968 Andh Pra 117, Not followed in view of 
AIR 1986 PC 283 (Aug) 319 


CO-OPERATIVE SOCIETIES 


——Andhra Pradesh Co-operative Societies Act 
(7 of 1964) 


—Ss. 16 (5), 76 (2) and 77 —- Bye-laws of 
«society — Amendment of — Order of As- 
«sistant Director — Appeal to Director act- 
ing as Registrar of Co-operative societies is 


"maintainable (Feb) 53 A 
——S. 76 (2) — See Ibid, S. 16 (5) 

(Feb) 53 A 
-———S. 77 — See also Ibid, S. 16 (5) 

(Feb) 53 A 


——S. 77 — Decision of appeal before Di- 
mrector of Fisheries acting as Registrar of 
Co-operative Societies — Revision — Revi- 
-sion before Government is maintainable 
(Feb) 53 B 
—-5. 77 — Revision before Government —- 
fRepresentation of third party — Considera- 
tion — Third party being M.L.A. of same 
ecenstituency — Considering such representa- 
tion is in accordance with law (Feb) 58 C 





COURT-FEES AND SUITS VALUATIONS 


—Andhra Pradesh Court-fees and” Suits 
Valuation Act (7 of 1956) 


m, 34 (1) and (2) — uit for partition 
and separate possession of joint family pro- 
perty — Part of property found to be in 
joint possession — Fixed court-fee is pay- 
able under S. 34 (2) (Feb) 60 A 
~~}, 84 (1) and. (2) — Court-fees — De- 
termination of —- Allegations in plaint alone 
to be considered (Feb) 60 B 
D, 49, Sch, 2, Art. 3 (iii) (A) (2) (b) — 
Appeal under Clause 15 of Letters Patent — 
Court-fee — Appeal filed against Judgment 
constituting a decree not order — Court- 
fee ig payable under Section 49 — Arti- 
cle 3 (iil) (A) (2) (b) of Sch. 2 does not ap- 





ply (Dec) 472 

Sch. 2, Art, 3 (ill) (A) (2) (b) — See 

Ibid, 'S. 49 (Dec) 472 
DEBT LAWS 


—Andhra Pradesh Agricultural Indebted- 
ness (Relief) Act (7 of 1977) 

SS, 3 (v), & 6 (2) (b) — Person ‘in: pos- 

session of mortgaged property without any 

right thereto — Whether “Creditor” witb- 

in meaning of S. 3 (h) (Sep) 349 B 


——Ss, 3 (j) & 4 (1) — Word “debtor” in 
S. 3 (j) — Scope of — “Debtor” includes le- 
gal representatives and heirs of original 
debtor. (1980) 1 APLJ 180 and (1980) i 
APLJ 273, Overruled (Sep) 349 C 
mmf, 3 (P), (t) — “Small farmer” — Indi- 
vidual claiming benefit of the Act’'— Only 
his holding should be taken into considera- 
tion for deciding whether he is a ‘small far- 
mer (Jan) 39 A (FB) 
D, § (t) — “Small farmer’ — Determ 
ination — Debt owed by joint family. (1981) 
1 Andh LT 82, Overruled (Jan) 39 B (FB) 
D 3 (t) —- “Small farmer” — Who is 
1978 A. P. EL 'C. N. 383 Overruled 


(Jan) 39 C (FB) 
————, § (t) — Word ‘hold’ in S. 3 (t) — 
Meaning of (Jan) 39 D (FB) 


———§, 3 (t) — Personal cultivation within 
meaning of S. 3 (t) — What is not 
(Jan) 39 E (FB) 
———, 3 (t) G) (i), (1), 9) — 'Small far- 
mer within meaning of S, 3 (t) — Who is 
not. AIR 1980 Andh Pra 191 Overruled 
` (Apr) 145 (FB) 
m, 4 —- See Civil P. C. (1908), Sec. 11, 


Expln. IV (Aug) 328 
mm}, 4 (1) — See 
(1) Ibid, S. 3 (j) (Sep) .349 C 


(2) Wakf Act (1954),.S.57 (1) . 
(Sep) 349D 


S, 6 (2) (b) — See Ibid, S. 3(v) 

(Sep) 349 B 
o, 9 (2) — Bar Councils Act (38 of 
1926), S. 14 (1) (c) — Constitution of India, 
Art. 19 —- S. 9 (2) of the Relief Act is not 
invalid (Sep) 349 A 
--Usurious Loans Act (10 of 1918) 
vS, 3 -— See Civil P. C. (1908), ..0. 34, 
R. 11 (Jul) 272 B 
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ce a Election 
~—--Defective electoral roll — See Pancha- 
yats — Andhra Pradesh Gram-Panchayats 
Act (1964), S. 217 (Feb) 50 
———-Procedure — See Panchayats —— Andhra 
Pradesh Panchayat Samities (Conduct of 
Election of President, Panchayat Samithis) 
Rules (1976), R. 44 (Oct) 374 


Electricity (Supply) Act (54 of 1948) 


5, 3 — See Ibid, S. 78A (May) 189 A 
——S. 49 — See also Ibid, S. 78-A 


(May) 189 A 
—~—-—9, 49 — Supply of electricity —- Deposits 
‘py, consumers (May) 189 B 


—---Ss. 78A, 49, 3 and 78 -— Supply of 
‘electricity to mini steel plants —- Conces- 
‘sional rate — Power of Govt. (May) 189A 
o. 79 — See Ibid, 5. 78A (May) 189 A 


Evifience Act (1 of 1872) 


~~~, 90 — Presumption as to document 30 


years old — Certified copy of document in 
question (Special Vakalat) produced — Evi- 
dence for reception of secondary evidence 
provided by reply of District Court that 
the document was destroyed as per rules — 
Document produced from proper custody — 
‘Held that. .the presumption under S. 90 can 
be'drawn in respect of certified copy of 
special Vakalat (Jan) 24 C 
~———9§, 101, 114 — Unsoundness of mind — 
Congenital idiocy — Proof of —- Burden of 
-= Sanity must be presumed unless congeni- 
tal idiecy is established (May) 163 
—-—S, 114 — See also Ibid, S. 101 (May) 163 
<8. 114, Illus. (i) — Presumption — Grant 
-~ Lost grant —- Absence of evidence as to 
‘terms of grant —- No presumption as to terms 


of grant can be ra (Jan) 24 B 
—~——-§S. 115 — See Electricity (Supply) Act 
£1948), 5. 78-A (May) 189 A 


‘Foreign Marriage Act (33 of 1969) 
———5, 4 — See Special Marriage Act (1954), 


3S, 27 (Oct) 389 
~tmeS, 17 — See Special Marriage Act (1954), 
5. 27 (Oct) 389 
=S. 18 — See Special Marriage Act (1954), 
D (Oct) 389 
na .27 — See Special Marriage Act (1954), 
S.. 27 (Oct) 389 
` General Clauses Act (10 of 1897) 
mmo S 3 (38) — See A. P. Entertainment Tax 


Act (1939), S. 4-A (May) 174 
——-—5. 22 — See A. P. Urban Areas (Develop- 
ment) Act (1975), S. 1 (3) (Aug) 315 


‘Guardians and Wards Act (8 of 1890) 
—m=, 7 — See Hindu Marriage Act (1955), 


5. 26 (Oct) 369 A 
— 5, 11 — See Hindu Marriage Act (1955), 
S. 26 (Oct) 368 A 


‘Hindu Marriage Act (25 of 1955) 


"9, 13 — See also Ibid, S. 26 (Oct) 369 A 
aD, 21-A — Transfer of matrimonial 
“wauses — S. 21-A is not exhaustive on sub- 
ject and does not altogether abrogate power 
«f ‘transfer under Section 24, Civil P. C. AIR 
08977 P & H 373, Dissented from (Jan) 10 


Hindu Marriage Act (contd) 

——D3, 24, 26 and 28 — Appeals — Compe- 
tency — No appeal lies against orders and 
interim orders — High Court however can 
treat appeals as revisions in view of powers 
under S. 115. ATR 1987 Andh Pra 323 (FB) 
Held no longer good law in view of amend- 
ment (Mar) 160 A 


O3. 24 and 26 —- Order awarding main- 
tenance to child — Can be passed under Sec- 
tion 24 in view of provisions of S. 26. AIR 
1981 J & K 5 (Pt. A), Dissented from 

(Mar) 100 B 
95, 24 and 26 — Interim maintenance 
under — Cannot be granted for period an- 
terior to filing of petition. AIR 1959 Cal 485 
(Pt. B) and AIR 1981 J&K 5 (Pt. B), Dis- 


sented from (Mar) 106 C 
S 24 and 26 — Interim maintenance — 
Quantum (Mar) 100 D 


D, 26 — See also Ibid, S, 24 
(Mar) 100 A, B, C, D 
———‘§§. 26, 13 — Petition by wife for ap- 
pointment as guardian of minor child, filed 
earlier during subsistence of marriage, dis- 
missed as wife was living in adultery — 
Dismissal order does not operate as res judi- 
cata so as to bar Court from making order 
under Sec. 26 as to custody of minor child 
(Oct) 369 A 
mD., 26 — Custody of child on dissolution 
of marriage — Court has jurisdiction to make 
an order for custody of an illegitimate child 
under S. 28 (Oct) 389 B 


———§, 26 — Custody of child below 5 years 
-~ Father of child having no means to look 
after the child — Mother drawing a substan- 
tial amount — Order directing custody of 
child to be with mother, held, proper 

(Oct) 368 C 
mem, 28 — See Ibid, S. 24 (Mar) 100 A 


Hindu Minority and Guardianship Act 
(32 of 1956) 


——-§, 6 (a) (b) — See Hindu Marriage Act 


(1955), S. 26 (Oct) 368 C 
———-§, 10 — See Hindu Marriage Act (1955), 
S. 28 (Oct) 389 A 


HOUSES AND RENTS 


-Andhra Pradesh Buildings (Lease, 
Eviction) Control Act (15 of 1960) 


SS, 2 (ix), 14, 24 (2) — Death of tenant 
-~ His legal heir is entitled to claim tenancy 
rights — Application for eviction against 
legal representative — Maintainable. AIR 
1978 Andh Pra 277, Overruled, AIR 1983 SC 
414 and AIR 1972 SC 2526, Not followed in 
view of AIR 1976 SC 2229 (Jun) 227 A 


eD, 3 (1) (a), (3) and (8) — Word ‘may’ 
occurring in sub~-sec. (8) — Directory — Un- 
authorised occupation in breach of sub-sec- 
tion 3 (1) (a) — Summary dispossession can- 
not be ordered mechanically (May) 182 
———Ss, 10, 12 — Relief under S. 10 and that 
under S. 12 cannot be said to be mutually 
incompatible — Relief under S. 10 granted 
to landlord accepting his bona fide require- 
ment to run business — S. 12 inapplicable 

(Oct) 375 B 


Rent & 
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Houses & Rents — A. P. Buildings (Lease, 
Rent & Eviction) Control Act (contd.} 
S, 10 (3) (a) and (b) — Eviction under 
—- Petitioner not showing details of business 
proposed by landlord to commence in pre- 
mises — No dismissal on such ground, (1980) 
2 Andh LT 315 and AIR 1981 NOC 138 
(Andh Pra), Not followed - (Oct) 375 A 
S, 10 (3) (a) (iii) — Eviction suit — Land- 
lord’ in possession of a portion of non-resi- 
dential premises — Eviction sought from an- 
other portion for business purposes — Bona 
fide requirement proved — Eviction can be 
granted. AIR 1971 Mad 163; AIR 1950 Mad 
56; AIR 1952 Mad 553; (1958) 2 Andh WR 575 
and (1961) 1 Andh WR 400, Dissented from 
(Dec) 470 A 
$s, 10 (3) (a) (iii) and 22 — Eviction suit 
—- Requirement of suit portion whether bona 
fide —- Question is one of fact — Finding of 
lower Court reached on appraisal of evidence 
warrants no interference in revision 


(Dec) 470 B 
mS, 12 — See Ibid, S. 10 (Oct) 375 B 
3, 14 — See Ibid, S. 2 (ix) (Jun) 227 A 


S$, 22 — See also Ibid, S, 10 (8) (a) (iii) 
(Dec) 470 B 
mS, 22 — Civil P. C. (1908), S. 115 and 
O. 22, R. 4 — Revision proceeding — Appli- 
cation to the High Court in such proceeding 
to bring L. Rs. of deceased party on record 
after the period of limitation.— If barred 
and not maintainable —— O. 22, Civil P. C. if 
apply. AIR 1977 Cal 241, Dissented from 


(Jul) 278 

S, 24 (2) — See Ibid, S. 2 (1x) 
(Jun) 227 A 
—Andhra Pradesh Buildings (Lease, Rent 


and Eviction) Control Rules (1961) 


_---R, 19 — See Houses and Rents — A. P. 
Buildings (Lease, Rent and Eviction) Control 
Act (1960), S. 22 (Jul) 278 


Hyderabad Municipal Corporation Act 
(2 of 1956) 
See under Municipalities. 


Hyderabad Municipal Corporation (Buildings) 
Bye-laws (1872) 
See under Municipalities. 


. Hyderabad Tenancy and Agricultural Lands 
Act (21 of 1950) 
See under Tenancy Laws, 


Interpretation of Statutes 


See Houses and Rents —— A, P. Buildings 
(Lease, Rent and Eviction) Act (1960), Sec- 
tion 2 (ix) (Jun) 227 A 


— "Directory or Mandatory Provision” — 
See Houses and Rents -- Andhra Pradesh 
Buildings (Lease, Rent and Eviction) Control 
Act (1960), S. 3 (1) (a) (3) & (8) (May) 182 
——-Harmonious Construction — See Debt 
Laws -- A. P. Agricultural Indebtedness (Re- 
lief) Act (1977), S. 3 (t) Gi) Gb), (1) p) : 
(Apr) 145 (FB) 
-Marginal Note — Consideration of, while 
interpreting section — Permissibility 
l (Mar) 100 E 
Retrospective operation -—- Presumption 
when arises (Jan) 1 C (FB) 


Land Acquisition Act (1 of 1894) 

———§, Z-A — Sections 17 and 3-A — Aequi-— 
sition of land for dwdelling houses for poor- 
— District Collector is empowered to com- 
mence proceeding and to dispense with en— 
quiry under S. 5-A (Dec) 445 C- 
5, 4, 17 —- Acquisition of land for house- 
sites to Harijans —- House or site already” 
owned by Harijan — No ground for refusing.. 
acquisition for his benefit. W. P. No. 5516 oif 
1977, D/- 25-7-1978 (Andh Pra), Overruled 

(Dec) 445 A.. 
S., 4, 17 — Proposal for acquisition drop-- 
ped twice on earlier occasions — There was- 
no acquisition much less withdrawal — Re- 
vival of acquisition proceedings held not in- 
valid (Dec) 445 P> 
9S, 4, 17 — Acquisition — Action taken 
in consonance with provisions of the Act — 
Not rendered invalid merely because some 
administrative instructions having no statu— 
tory force are contravened (Dec) 445 C~ 
S, 4,17 — Acquisition of land — Admin— 
istrative instructions that lands belonging tc% 
small farmers should not be acquired —- 
They have no statutory force — Does not. 
mean that lands of small farmers cannot be: 
acquired at all. (1981) 2 APLJ 93, Overruled’ 

(Dec) 445 Dr 
mS, 4, 17 — Acquisition of land {por house- 
sites to Harijans — Preferences given by 
them weightage to be given — Extent of ` 

(Dec) 445 ES 
———9, 4 — Acquisition of land — Notified. 
land whether suitable for acquisition or not. 
-—~- Cannot be considered in writ jurisdictiom 

(Dec) 485 A 
-o 4, 6 — Acquisition of land for public” 
purpose — Cannot become invalid merely on 
ground that it was sought to be acquired: 
from small farmer — Govt. Policy to such: 
effect have no statutory force 

(Dec) 465 B. 
D, 4, 5-A, 17 (4) — Acquisition of langi 
for providing house sites for MHarijans — 
Providing house sites for Harijans is urgeni= 
matter — Enquiry under Section 5-A can be 
dispensed with by invoking Section 17 (4) —- 
Action cannot be challenged in writ jurisdic-- 
tion, (1981) 2 APLJ (HC) 83,, Overruled 

(Dec) 465 C 
mene, 4 (1) — See also Urban Land (Ceiling* 
& Regulation Act (1976), S. 20 (Dec) 474 A. 
~, 4 (1) — Notification under for. — Ac-- 
quisition of land — Public purpose — What: 
is not . (Dec) 474 B' 
-DS $ (1), 5-A — Acquisition proceedings: 
~~ Substance of notification published not: 
simultaneously but 27 days after the date of 


Gazette notification — Only 3 days time: 
made available to make objections to land“ 
holder — Effect (Dec) 4744 C7 
9, DA — See 
(1) Ibid, S. 3-A (Dec) 445 G 
(2) Ibid, S. 4 (Dec) 465 C” 
(3) Ibid, S. 4 (1) (Dec) 474 C 
(4) Ibid, S. 17 (2) (Jan) 33” 
———-§. 6 — See Ibid, S. 4 


(Dec) 465 E- 
~~}, 17 — See <3 
(1) Ibid, S. 3-A 
(2) Ibid, S. 4 


(Dec) 445 Ge 
(Dec) 445 A, B, C, D, EZ 
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fLand Acquisition Act (contd.) 

——S. 17 (2) and Ss, 17 (4) and 5-A — Ac- 
-quisitton of land for construction of houses 
for HariJjans — Is covered by S. 17 (2) — 
-Enquiry under S. 5-A can be dispensed with 


(Jan) 33° 


—~-6s. 17 (2) and 5-A — Acquisition of land 
-for dwelling houses for the poor and hari- 
jans — It is a matter of urgency — Inquiry 
-unger Section 5-A can be dispensed with. 
(1981) 2 APLJ 93, Overruled (Dec) 445 F 


———S. 17 (4) — See 


(1) Ibid, S. 4 (Dec) 465 C 
(2) Ibid, S. 17 (2)- (Jan) 33 
---—-, 18 —- See 
(1) Ibid, S. 30 (Mar) 86 


(2) Tenancy Laws — A. P. Land Reforms 

Amendment Act (1977), S. 7 (5) Proviso 

(Apr) 137 

—~—Ss. 30 and 18 — Reference to Civil Court 

under S. 30.— Option to Collector.-— He can 

-decline to make reference even where com- 

plicated questions. are involved.. (W. P., 

No. 5068 of 1977, D/- 15-6-1978 cAndh Pra), 

Reversed , (Mar) 86. 
Letters Patent 


——-C], 15 — See Court-fees and Suits Valua- 
“tions — A. P, Court-fees and Suits Valuation 
Act (1956), S. 49 (Dec) 472 


———Cl, 15 — Letters Patent appeal against 
interlocutory order in revision under S. 115, 
'C, P.C. — Not maintainable (Aug) 295 
-—-——-€], 15 — Appeal under — “Judgment”, 
‘meaning of — Mere ordering of notice on ap- 
plication for grant of stay — Does not 
‘amount to judgment — Hence appeal against 
-such order is not maintainable (Dec) 443 


Limitation Act (36 of 1563) 


——S. 7 — Joint decree in favour of major 
-ang minor decree holders — By. virtue. of 
40. 33, R. 6, C. P. C. major decree holder al- 
-though he is joint decree-holder cannot 
give valid discharge of decree on behalf of 
‘minors without the leave of’ the court — 
Provisions of latter part of S. 7 are attract- 


ed — Time for execution stood extended till 


‘disability of minor decree holders ceased, AIR 
1977 Andh Pra 401 (Pt. A), Reversed 

(Jul) 247 B 
——-Arts, 64, 65 — Adverse possession — Les- 
sees in possession of sult lands for over 
55 years — They must be found to have ac- 
-quired rights as perpetual lessees by adverse 





possession (Jan) 24 D 
Art. 65 — See also Ibid, Art. 64 
(Jan) 24 D 


Mineral’ Concessions Rules (1966) 
— kR, 10 — “Dead rent” — Whether amounts 


to tax - . (Feb) 55 A 
——R, 10 — Provisions: —~ Whether retro- 
spective - (Feb) 55 B 


Motor Vehicles Act (4 of. 1988) 


——~Sg. 33 (1) (b), 60 — Relative scope of sec- 


tions — Vehicles covered by contract carri- 
age permits being used as stage carriages — 
Provisions of S. @ are attracted — Section 
33 (1) (b) does not apply 


(Sep) 389 


Motor Vehicles Act (contd.) 
=S., 47 — See Ibid, S. 62 (1), Proviso 


(Aug). 322 
—5. 57 — See Ibid, S. 62 (1), Proviso. 

(Aug)- 322 
8. 60:—- See Ibid, = 33 (1) (b) 

(Sep) 339 


Ss, 62 (1) Provisos, 41 and 57 — Tem- 


-porary permit — Prohibition to grant tem- 


porary permit during pendency of applica- 
tion for pucca permit — Proximity of pen- 


- dency is when RTA is actually seized of 


matter by hearing under S. 57 (5). AIR 1974 


Madh Pra 22 (Pt. A), Dissented (Aug) 322 
——<53, 63 (6) — See also Constitution of 
India, Art, 226 (Aug) 296 A 


———-S, 63 (6) — Grant of special permits — 
Permit for taking empty buses out of one 
State and thereafter for carrying passengers 
in another State ~—- Cannot be granted 
(Aug) 296 B 
case 68-F (1-A) (1-C) — Grant of permit 
to private operator for route, portions of 
which covered not by one draft scheme but 
two schemes — Permissible. W. P. No. 6676 
of 1980, D/- 18-6-1981 Andh Pra, Reversed 


(Jun): 220 A 
——S, 68-F (1-C) — See also Constitution of 
India, Art. 133 (1) (Jun) 220 C 


— 5., 68-F (1-C) — Word ‘permit’ in sub- 
sec. (1-C) — Meaning of (Jun) 220 B 
—~=. 85. (2) Ch) GD — Liability of insurer 
— Award by Claims ‘Tribunal exceeding 
Rupees 50,000/- — Question of validity of 
the excess award raised for first time before 
High Court — Not allowed (Jul) 267 B 


——S, 96.(2) — Claim for compensation — 
Defences open to insurance company are 


-~ only those as set out in 5. 96 (2) 


(Aug) 309 B 


 ——§, 86 (2) (b) @) (c) — A. P. Motor Vehi- 


cles Rules (1964), R. 213 (iv) and (v) — Goods 
vehicle carrying passengers for hire meeting 
with accident — Passengers carried in viola- 
tion of terms of policy and permit — Insur- 
ance company is not liable for compensation 
to injured passengers (Aug) 309 A 
——S, 110-B — Compensation in case of 
death — Mode of computation (Jul) 267 
———§, 110-B — Motor accident on a highway 
— Negligence — Proof — Onus of — Infer- 
ence of negligence — Keeping hand on win- 
dow frame of bus — Whether amounts to 
negligent way of sitting `” (Dec) 436 A 
~S. 110-B — Award of damages — Assess- 
ment of — Special damages and general darm- 
ages — Applicability of Workmen’s Compen- 
sation Act . (Dec) 436 B 
———-Ss. 110-B and 110-D — Award of dam- 
ages — Appeal — Interference by High 
Court (Dec) 436 C 
S. 110-D — See Ibid, S. 110-B 

(Dec) 436 C 


. MUNICIPALITIES 
—Andhra Pradesh Municipal Councils (Con- 
duct of Elections) Rules (1965): 


-———-R. 18 — See Municipalities — Andhra 
Pradesh MePA ACE (1985), s. 326 
(Jun) 208 A 


14: 
Municipalities (contd.) 


—Andhra Pradesh Municipalities Act (6 of 


1965) 
——S,. 3 — Andhra Pradesh Gram Pancha- 
yats Act (2 of 1964), S. 3 — Inclusion of local 
area within adjoining municipality — Func- 
tions discharged by Government are admin- 
istrative and not quasi judicial (Apr) 123 A 
——S. 3 — Notification declaring inclusion of 
local area within a municipality — Authority 
is not expected to give detailed reasons for 
the notification while discharging its admin- 
istrative functions (Apr) 123 B 
——S, 3 — Andhra Pradesh Gram Pəncha- 
yats Act (2 of 1964), S. 3 — Inclusion of local 
area comprised in Gram Panchayats within 


adjoining municipality — Such inclusion is. 


permissible only after cancellime notification 
constituting said Gram Panchayats 

(Apr) 123 E 
——§, 328 — A, P. Municipal Councils (Con- 
duct of Elections) Rules (19865), R. 13 — 
Notice of withdrawal of candidature — Rule 
does not contemplate summary inquiry by 
Election Officer to decide whether withdrawal 
is voluntary or under coercion. W. P. 5345 
of 1981, D/- 18-8-1981, Reversed (Jun) 208 A 


—-~—-Sch, 2, R. 11 — See also Constitution of 
India, Art, 226 (Jun) 235 C 


——-Sch. 2, R. 11 — Notices under to owners 
of buildings in certain wards increasing the 
existing tax — Absence of particulars which 
are already known to assessee does not 
vitiate notices or violate principles of natural 


justice. AIR 1977 NOC 380 (Andh Pra) 
(Pt. A), Not foll. (Jun) 235 A 
———-Sch. 2. R. 22 — See Constitution of 
India, Art. 226 (Jun) 235 C 


—Hyderabad Municipal Corporation Act (2 
of 1956) | 
—-§, 129-A -— See 
(1) Constitution of India, Art. 14 


(Mar) 70 D 

(2) Constitution of India, Art. 213 
(Mar) 70 A, B 

(3) Constitution of India, Art, 246 
(Mar) 70 C 
——-S, 506 — Bye-laws framed under — 


Hyderabad Municipal Corporation (Build- 
ings) Bye-laws (1972), Bye-laws 23 and 24 — 
Interpretation — Bye-laws 23 and 24 are 
meaningless, unreasonable and arbitrary — 
They are void (Nov) 431 


-—-Hyderabad Municipal Corporation (Build- 
ings) Bye-laws (1972) 


—_~Bye-law 23 — See Municipalities — 
Hyderabad Municipal Corporation Act (1856), 
S. 508 (Nov) 431 
——_—-Bye-law 24 — See Municipalities — 


Hyderabad Municipal Corporation Act (1958), 
S. 506 (Nov) 431 


-Municipal Corporation of Hyderabad Ten- 
der Rules (1870) 
-—R. 3-A — See 
(1) Constitution of India, Art, 14 
(Mar) 70 D 
'{2) Constitution of India, Art. 213 
(Mar) 70 A 
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National Security Act (65 of 1980) 
See under Public Safety. 


PANCHAYATS 


—Andhra Pradesh Gram Panchayats Act 
(2 of 1964) 
——S. 3 — See Municipalities Andhra 
Pradesh Municipalities Act (1965), S. 3 . 
(Apr) 123 A, E 
——S. 3 (2) (f) — Cancellation of notification: 
constituting Gram Panchayats — Gram Pan- 
chayats sought to be included within adjoin- 
ing municipality —- Cancellation of notifica- 


remman 


‘tion does not violate Art. 40 of the Consti- 


tution (Apr) 123.C 
——S. 85 (1) and (8) — Sub-s. (1), Impact of 
— Land registered as ‘tank’ in revenue re- 
cords, at commencement of Act vests im 
Gram Panchayat —- Notification under sub- 
section (3) — Government becomes owner — 
It is entitled to deal with land under tank 
in the manner it considered proper 

(Jan) 15 A 
——S. 217 — A. P. Gram Panchayat (Registra- 
tion of Electors) Rules (1978), R. 27 — Elec- 
tion of Gram Panchayat — Publication of 
final electoral roll — Petitioner's name miss- 
ing therein — Application for correction not 
made by complying with requirements of 
R. 27 (2) — Roll becoming final — Candidate 
losing election also not joined as party 
Writ Petition challenging correctness of ‘roll: 
is not maintainable (Feb) 56 


-Andhra Pradesh Gram Panchayats (Decla- 
ration of Village) Rules (1969) 
———-R, 12 — See also 7 . 
(1) Municipalities Andhra Pradésh 
Municipalities Act (19635), S. 3 Ve 
(Apr) 123 E 
(2) Panchayats — A, P. Gram Panchayats 
Act (1964), S. 3 (2) (f) (Apr) 123 C 
———-R, 12 — Not violative of Art. 14 of the 
Constitution (Apr) 123 D 


-—-Andhra Pradesh Gram Panchayat (Regis- 
tration of Electors) Rules (1978) 


—-R. 27 —- See Panchayats — A. P. Gram 
Panchayats Act (1964), S, 217 (Feb) 50 


--Andhra Pradesh Panchayat Samities and 
Zilla Parishads Act (35 of 1959) 
——-Sg. 4 (1) (ili) and 4 (1) (v) — Clauses en- 
visage single member and sole member 
Only one member of legislative council and 
of council of States each can become mem- 
ber of a Panchayat Samithi —— Representa- 
tion of several such members in one Samith? 
is not contemplated (Aug) 330 A 
———S, 4 (1) Gil) and (v) Provisions are 
not violative of Art. 14 of Constitution ' 
{Augy 330 B 
——S. 4 (1) (ili and (vj) — Ordinance 13 of 
1981 empowering member to revoke choice is 
not prompted by mala fides (Aug) 330 C 


Andhra Pradesh Panchayat Samithis | (Con- 
duct of Eleetion of President, Panchayat 
Samithis) Rules (1979) 


——R, 44 — Filling ef casual vacancy 
Rule is mandatery (Gct) 374 


—— 


— 


— 


le 
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ag Precedents 
——See Constitution of India, Art. 141 

(Jum) 227 B 
—~—Conflict between two Division Bench de- 
cisions of same High Court — Proper course 
to be followed by subsequent Benches 


(Jun) 235 B 


Provincial Insolvency Act (5 of 1920) 


——S, 28-A — Hindu joint family — Father 
adjudged insolvent — Property vesting in 
Official Receiver —- Son’s share in joint fami- 
ly property attached in execution proceed- 
ings by creditors — Rights of Official Re- 
ceiver’ vis-a-vis son’s share for discharging 
untainted debts of Insolvent father — He 
can get son’s share sold through Court but 
not by private: sale (Jul) 260 


PUBLIC SAFETY 


—National Security Act (65 of 1980) 


——~S, 8 — Ground of detention — No parti- 
cular incident referred to by detaining auth- 


ority in grounds — They cannot be said to 


be grounds of detention (Sep) 358 A 
——-8, 8, — Grounds of detention — Incident 
of seven years — Is stale and irrelevant for 
consideration of detention (Sep) 358 B 
——S, 8 — Grounds of detention — Right to 
be furnished particulars —— Documents to be 
supplied to detenu — Detenu not entitled to 
be seryed report of Crime Branch of C.I.D. 

A i . (Sep) 358 C 


Registration Act (16 of 1908) 
—~—S.17 (1) (d) — Compromise decree — 
Compromise merely recognised permanent 
rights of occupancy of defendants —— Not 
creating any rights — Held that it did not 
operate as a fresh lease and hence was not 
invalid for want of registration (Jan) 24 A 


" ` Religious Endowments 
—~——-See A. P. Charitable and Hindu Religious 
Institutions and Endowments Act (1966), Sec- 
tion 15 (3) (Jun) 214 A, B 


` Societies Registration Act (21 of 1860) 

— S; 8 — See Civil P. C. (1908), O. 41, R. 2 

. ; (Apr) 138 
Special Marriage Act (43 of 1954) 


——5,:27 — Foreign Marriage Act (18989), 
Ss. 18, 17, 4 and 27 — Petition for divorce 
filed by Indian Citizen under S. 27 of Spe- 
cial Marriage Act read with S. 18 of Foreign 
Marriage Act -—- Marriage not registered 
under S. 17 — Petition, if maintainable 


(Oct) ` 
Specie Relief Act (47 of 1963) 

——S. 6 — See Ibid, S. 38 (Jul) 253 
——S, 34 — See Civil P. C. (1908), 5. 9 . 
ae (May) 176 A 
——Sg. 38, 6 — Permanent injunction — 
Tenant continuing to be in possession after 
termination of lease — Is a “tenant by suf- 
ferance” — His possession is-juridical — He 
is entitled to injunction restraining land- 
lord frem interfering with his n 
i ; (Jul) 253 


Pi Stamp Act (2 ef 1899) 
_ See under Stamp Buty. ar = 


STAMP DUTY 
—Stamp Aet (2 of 1889) 


—Ss, 35, 36 — Civil P. C. (1908), O. 13, R. & 
— Admission of document in evidence — 


Procedure to be followed ~=- Held on facts 
that impugned document was not “admitted 
in evidence” (Jun) 240 B? 


——S. 36 — See Ibid, S. 35 (Jun) 240 B 


Succession Act (89 of 1925) 
——S,. 213 -— See also Civil P. C. (1908). 
O. 22, R. 3 (Nov) 410 A. 
——S, 213, Part IX — Application of S. 213 
— Christians are not exempted (Nov) 410 B 
——S, 214 -~ See also Civil P. C. (1908). 
O. 22, R. 3 (Nov) 410 A; 


——S, 214 — Decree for maintenance with 
charge — Execution petition by heir of de- 
ceased decree-holder — Succession certifi- 
cate, not required (Mar) 107 


TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Inams 
Abolition and Conversion into Ryotwarip 
Act (37 of- 1956) 


——S,. 2-A — Vesting of forest land, grazing 
land ete, in State without any provision for 
compensation — Validity —- Amending Act 
introducing S. 2-A is Act relating to agrarian: 
reform and is protected by Art. 31-A of 
Constitution ’ (Nov) 414 A 
——S. 2-A and S. 7 — Inamdars sought to 
be dispossessed on basis that land falls- 
under S. 2-A — Enquiry into nature of land! 


..(Nov) 414 B 
—S. 7 — See Ibid, S. 2-A (Nov) 414 E 
——-S, 17 — Rules framed under — mam» 
Fair Register — Importance of (Aug) 300 A 


——-S. 17 — Rules framed under, R, 3 — 
Scope of — Inam; title deed in favour of 
Manager for the time being as representing 
temple — Entries in Inam Fair Register can- 
not be construed as indicating any grant. 
made to archakas. Appeal Ne. 29 of 1975, D/- 
1-9-1977 (Andh Pra), Reversed (Aug) 300 Er 
—Andhra Pradesh (Andhra Area) Tenancy 
Act (18 of 1956) Ei 
—S, 17 — See Civil P. C. (1908), S.9 | 
(Jan) 24 E- 
—Andhra Pradesh Land Reforms (Amend- 
ment) Act (10 of 1977) 
——S, 7 (5) Proviso — Land Acquisition Act: 
(1894), Sec. 18 — Compensation determined: 
under S. 7 (5) Proviso of Land Reforms Am- 
endment Act — Landholder dissatisfied with. 
compensation — Remedy would be under: 
S. 18 of Land Acquisition Act (Apr) 137 
—Andhra Pradesh Land Reforms (Ceiling on- 
Agricultural Holdings) Act (1 of 1973) 


be + 
——S, 10 — See Ibid, S. 9 (Jal) ' 252 
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“Yenancy Laws (contd.) i 
Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950) 


mD, 47 — See 
(1) Andhra Pradesh Scheduled Areas Land 
Transfer Regulation (1959), S. 3 
(Jan) 1 A (FB) 
(2) A. P. Scheduled Areas Land Transfer 
Regulation (1959), S. 3 (2) (a) 


(Jan) 1 B (FB) 
--——S, 50-B. — See 
(1) Andhra Pradesh Scheduled Areas Land 
Transfer Regulation (1959), S. 3 
(Jan) 1 A (FB) 
.(2) A. P. Scheduled, Areas Land Transfer 
Regulation (1959), S. 3 (2) (a) 


(Jan) 1B (FB) 


Torts 


—- Accident — Damages — Assessment of — 
See Motor Vehicles Act (1939), S. 110-B 
(Dec) 436 B 
uum ACCident — Negligence -- See Motor 
Vehicles Act (1939), S. 110-B- (Dec) 436 A 
———Djamages — Negligence -— Percolation of 
-water from canal of. Nagarjunasagar project 
— Orchard withering due to excessive ab- 
sorption of water of canal — Canal floor 
‘not prescribed ta be cemented — No negli- 
gence proved on part of State Government 
~~ Landlord is not entitled to compensation 
‘for damages (Apr) 119 


Transfer of Property Act {4 of 1882) 


toot), DB-A — See 
(1) A. P, Scheduled Areas Land Transfer 
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"Dispute as to — Cannot be 


THE 





All India Reporter 


i 1982 
Andhra Pradesh High Court 


Se am n came aiaiai 


AIR 1982 ANDHRA PRADESH 1. 
' FULL BENCH 
RAMACHANDRA RAO, RAGHUVIR 
AND RAMANUJULU NAIDU, JJ, 
Gaddam- Narsa Reddy and others, 
Petitioners v, Collector, Adilabad Dist. 
and others, Respondents. 
Writ Petn. No. 4204 of 1977 & W. A. 


Nos, 64, 68 and 231 of 1979 and A.A.O. 
No, 151 of 1979, D/- 21-8-1981. 


(A) A. P. Scheduled Areas Land Trans- 
fer Regulation (1 of 1959) (as amended 


by Regulations 2 of 1963 and 1 of 1970),. 
S. 3 — Applicability — S. 3 (1) is not. 


retrospective in operation — Transfer of 
land by Tribal to non-Tribal prior to 
commencement of the Regulation — 
adjudicated 
by Authorities under Sec. 3 (2) — ( (i) 
Hyderabad Tenancy and Agricultural 
Lands Act (21 of 1950), Sections 47, 50B; 
(ii) T, P. Act (1882), S. 53A; (iii) Con- 
stitution of India, Art. 244 (1) and Sch. 
V, Para 5 (1)). i i 


_ A transfer of immovable property 
situate in agency tracts made after the 
coming into force of the A. P. Schedul- 
ed Areas Land Transfer Regulation I of 
1959 or its amendment Regulation II of 
1963 or Amendment Regulation I of 
1970, even if made in compliance with 
the provisions of the T. P, Act, Regis- 


. tration Act or Hyderabad Tenancy and 


' Agricultural 


Lands Act or‘ any other 


‘Taw applicable theréto, is null and void, 


if it contravenes the provisions of S.. 3 


TY/KY/E818/81/DVT. . 


-1982 Andh: Pra/t I G—t14:. 


` 
foe -T 7 ge 
. 


Regulation I of 1959 or its 
regulations, and under Sec- 
tion 3 (2) of the said Regulation the 
authorities mentioned therein can decree 
ejectment of the persons in possession 
claiming under such transfer and pass 


(1) of the 
amending 


“orders restoring the lands to the trans- 


ferors or their successors or pass orders 
for disposing of the said property as . 
directed therein. 


Section 3 (1) of the Regulation I of 
1959 and its amendments by Regulation 
Il of 1963 and I of 1970 have no retro- 
spective operation and do not affect 
transfers made prior to the said Regu- 
lation or its amendments coming into 
force and the authorities under S., 3 (2) > 
of the Regulation have no jurisdiction 


to pass orders in relation to the im- 
movable property, covered by such 
transfers, 

The validity or otherwise of the 


transfers made prior to S. 3 (1) or its 
amendments by Regulation Ir of 1963 
or I of 1970, coming into force, cannot 
be adjudicated upon under S, 3 (2) of the 
Regulation and -the same has to be chal- 
lenged in an appropriate forum consti- 
tuted for deciding disputes relating to 
immovable property situate in Sche- 
duled Areas, (1976).2 AP LJ (HC) 212 
and W.P. No. 776 of 1970, D/- 24-9- 
1971. (Andh Pra), Approved. 


`” (Paras 28, 29, 31, 32) 


(B) À. P. Scheduled Areas . Land 
Transfer Regulation- (1 of 1959) (as 


‘amended by. carat 2 oE 1963 and 


~w f tes 


2 AP. 
“1 of 1870), Sec. 3 (2) (a) — Authorities 


under the Regulation — Powers of — 


Scope — Transfer of land by Tribal to 
Non-Tribal — Competent Authority can 
pass order of ejectment — Cannot de- 
‘termine whether protection under T, P. 
Act is available in absence of certificate 
under Tenancy Act — ({i) T. P. Act 
(1882), Sec. 53-A; (ii) Hyderabad Ten- 
ancy and Agricultural Lands Act (21 of 
1950), Ss, 47, 50-B). 


The Agency or Agency Divisional Off- 
cer or the other officer mentioned in S. 3 
- (2) (a) can only pass a decree of eject- 
ment against any person in possession of 
the property claiming under a transfer 
from a tribal where such transfer of 
immovable property is made in con- 
travention of sub-sec. (1) of S. 3. 
Therefore, the jurisdiction under S, 3 (2) 
of the authorities mentioned therein 
to pass a decree of ejectment is limited 
to determine the question whether the 
transfer effected is made in contraven- 
tion of the provisions of S. 3 (1) (a) 
and (b). But, in a proceeding under Sec- 
tion 3 (2) (a), the Agent or the other 
authorities mentioned therein are not 
empowered to determine whether the 
protection of S. 53-A of the T. P. Act 
would be available to the transferees in 
the absence of prior: permission under 
S. 47 of the Hyderabad Tenancy and 
Agricultural Lands Act or a validation 
certificate under S. 50-B of the said 
Act. Under S. 3 (2) of the Regulation, 
the enquiry of the authorities is confin- 
ed only to declare null and void the 
transfer of immovable property situate 
in agency tracts if it contravened the 
provisions of S, 3 (1) of the Regulation 
and to decree of ejectment against any 
person in possession of the property 
claiming under such transfer, To such 
a transfer falling within the purview of 
©. 3 (1) (a), the provisions of the Trans- 
fer of Property Act or the provisions of 
Hyderabad Tenancy and Agricultural 
Lands Act or the Registration Act 
would not apply, and, therefore, ` the 
protection of S. 53-A of the T, P. Act 
would not be available to a person in 
possession claiming under a transfer fall- 
ing within the purview of S. 3 (1) (a) of 
the Regulation, Where a transfer contra- 
venes the provisions of S., 3 (1) (a) of 
the Regulation, it will not be saved even 
if it has been made in conformity with 
the relevant provisions of ‘the T. P. Act 
or the Registration Act or the Hydera- 
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bad Tenancy and Agricultural Lands 
Act or any other law applicable there- 
to. Thus, a person in possession of im- 
movable property in agency tract by 
virtue of a transfer made in contraven- 
tion of the provisions of S. 3 (1) (a) 
would not be entitled to claim the bene- 
fit of S. 53-A of the T. P, Act whether 
it conforms to the relevant provisions 
of the T, P. Act, Registration Act or the 
Hyderabad Tenancy and Agricultural 
Lands Act. The authorities under S. 3 
(2) (a) of the Regulation are conferred 
special or exclusive jurisdiction to deter- 
mine the limited question whether thé 
transfer of immovable property situated 


‘In the agency tracts is made in contra- 


vention .of the provisions of S. 3 (1) of 
the Regulation, and any other question 
is outside the scope of such a proceed- 
ing under. S, 3 (2) (a) of the Regulation. 

(Para 18) 


(C) Interpretation of Statutes — Re- 
trospective operation — Presumption 
when arises. i 


Every statute is prima facie pro- 
spective unless it is expressly or by 
necessary implication made to have re- 
trospective operation. Unless there are 
words in the statute manifesting an in- 
tention to affect existing rights, it shall 
be deemed to be prospective in opera- 
tion, Every statute which takes away 
or impairs vested rights acquired under 
existing laws or creates a new obliga- 
tion, Or imposes a new duty, or ‘attaches 
a new disability in respect of past trans- 
actions, must be presumed to be intend- 
ed not to have a retrospective effect, 
and a statute or a section in it is not to 
be construed so as to have larger re- 
trospective operation: than its language 
renders necessary. The question whether 
the statute or any provision in it has 
retrospective operation has to be deter- 
mined with reference to the dominant 
intention of the legislature to be ‘gath- 
ered from the Janguage used, the ob- 
ject’ and the scheme of the Act, the 
nature of the rights affected and the 


circumstances under which the -statute 
came into being. (Para 26) 
Cases Referred : Chronological Paras 
AIR 1978 Andh Pra 242 : (1978) 1 APLJ 

C) 202 5, 6 
(1976) 2 APLJ (HC) 212 28 
ILR (1974) Andh Pra 119 10 
ILR (1972) Andh Pra 1313 8, 10 


1982. 


(1971) W. P. No. 776 of 1970, D/- 24-9- 
1971 (Andh Pra), In Re Talluri Laksh- 


mayya 28, 29 

“ ATR 1970 Andh Pra 19 9 
(1969) 2 Andh WR 317 i 7 
AIR 1967 SC 71: (1962) 2 SCJ 252. 24 
AIR 1960 SC 12: 1960 SCJ 842 27 


AIR 1949 FC 175 : 50 Cri LJ 897: 1049 
FLJ 225 21 
B. Subhashan Reddy, M. R. K. Chou- 

dary, V. Jogayya Sarma and Y, Bhas- 

kara Rao, for Petitioners; Govt. Pleader, 

Advocate-General and M. Ramachandra 

Reddy, for Respondents. 
RAMACHANDRA RAO, J.:— The Writ 

Petition W. P. No. 4204/77 has been 


referred to a Full Bench by our learn- 


ed brothers Madhava Rao and. Raghuvir, 


<JJ. in view of the conflict of decisions. 


w, 


the transfers of the lands under 


The other matters have been directed 
to be posted along with W. P, No, 4204/ 
77 on the ground that common ques- 
tions arise in all the matters. As the 
main case referred to the Full Bench is 
W. P. No, 4204/77, we shall refer to the 
facts in that case to determine the ques- 
tions that arise for consideration on this 
reference. 

2, The dispute in this writ petition 
relates to Ac. 3.12 cents in S. No, 8, 
Ac. 0.17 cents in S. No, 33 and Ac, 13.02 
cents in S. No, 34 of Nandgaon village 
situated in Adilabad Taluk, which is a 
scheduled area, The lands in S., Nos, 33 
and 34 were purchased under an agree- 
ment to. sell dated 10-5-1955 by Abdul 
Nadeem, the third petitioner herein 


from one Jaithu,. a member of the Sehe- 


duled Tribe. The petitioners 1 and 2 are 
said to be cultivating the said lands as 
tenants of the third petitioner, The land 
in S. No, 8 was purchased under an 
agreement of sale dated 8-3-1963 by the 
brother of the Ist petitioner from the 
4th respondent, the daughter of the 
tribal Jaithu. The respondents 3 and 4 
are the son and daughter of Jaithu. 
They filed a petition under Section 3 
(2) of the Andhra Pradesh Scheduled 
Areas Land Transfer Regulation I of 
1959 (hereimafter called ‘the Regulation’) 
before the Special Deputy Collector, 
Tribal Welfare, Adilabad alleging that 
the 
agreements of sale contravene of the 
provisions of Section 3 (1) of the Regu- 
lation, and that they were entitled to 
be put back in possession of the said 
lands. The Special Deputy Collector, 
Tribal Welfare, held that the transfer of 
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the land in favour of the petitioners was 
not effected by a registered document 
as required by Sec. 17 of the Indian 
Registratiog Act, and that they did not 
acquire any title to the same, and that 
the possession of the petitioners over 
the said lands was unlawful and un- 
authorised, as the transfers were made 
in contravention of the provisions of 
Section 3 (1) of the Regulation, and‘ ac- 
cordingly, directed the petitioners to be 
evicted from the lands and the respon- 
dents 3 and 4 were directed to be put 
in possession of the said lands. This 
order was confirmed on appeal prefer- 
red by the petitioners to the District 
Collector and Agent to the State Gov- 
ernment, Adilabad, The petitioners filed 
the above writ petition W, P. No, 4204/ 
77 seeking the issue of a writ of man- 
damus declaring the orders of the Spe- 
cial Deputy Collector and the Collector, 
Tribal Welfare as illegal, arbitrary and 
without jurisdiction. 

3. It is contended on behalf of the 
petitioners that the provisions of Regu- 
lation I of 1959 came into force in Tel- 
angana area on 1-12-1963, and that it is 
not retrospective in operation and would 
not affect transfers made by the tribals 
to non-tribals prior to the coming into 
force of the said Regulation in Telan- 
gana area, and that even otherwise, the 
petitioners would be entitled to the pro- 
tection of Section 53-A of the Transfer 
of Property Act, and that the orders of 
eviction passed by the Special Deputy 
Collector and the Collector are illegal 
and devoid of jurisdiction. 


4 A counter-affidavit was filed by 
the Special Deputy Collector stating that 
as the transfer of the suit lands worth 
more than Rs, 100/- not having been 
registered as required. by Section 17 of 
the Indian Registration Act, the peti- 
tioners did not acquire any title to the 
suit lands, and that even otherwise, the 
transfer of the lands by tribals to. non- 
tribals contravened the provisions of the 
Regulation, and therefore, the petitioners 
were liable to be evicted and the pos- 
session of the lands restored to the tri- 
bals. ’ 


o When the writ petition came up 
for hearing before our learned brothers 
Madhava Rao and Reghuvir, JJ., it was 
contended on behalf of the petitioners 
that the transfer of the land having 
taken place prior to 1-12-1963, ie.. be- 


4'A. P. 
' fore the coming into force of the Regu- 
Iation, it would not be affected by the 
: said regulation as it has no retrospective 
‘effect, and that the possession of the 
petitioners was protected by the provi- 
sions of Sec, 53-A of the T. P, Act, But, 
it was contended on behalf of the Gov- 
ernment relying on the decision of this 
' Court in Meram Pocham v. State of 
- A. P., (1978) 1 APLJ (HC) 202: (AIR 
1978 Andh Pra 242) that though the 
Regulation was held to be not retrospec- 
tive in operation, the contract of sale 
accompanied by delivery of possession 
having been made without obtaining the 
necessary sanction under Section 47 of 
the Hyderabad Tenancy and Agricultu- 
' ral Lands Act and without obtaining a 
validation certificate under Sec. 50-B of 
the said Act, the purchaser would not 
be entitled to the protection of S. 53-A 
of the T, P. Act. Before the learned 
Judges, several decisions were cited in 
which conflicting views were expressed 
with regard to the applicability of Sec- 
tion 53-A of the T. P. Act to the trans- 
fers made without prior permission un- 
‘der Section 47 of the Hyderabad Ten- 
‘ancy and Agricultural Lands Act or 
which have not validated under S. 50-B 
-of the said Act, . 


=` 6. In Meram Pocham v. State of A. P. 
. (supra), Sambasiva Rao, J. (as he then 
= was) and Jayachandra Reddy, J. took 
the view that a contract of sale accom- 
panied by delivery of possession made 
prior to the coming into force of the 
. Regulation without obtaining the neces- 
sary sanction under Section 47 or vali- 
dation under Section 50-B of the Hyd- 
erabad Tenancy and Agricultural Lands 
. Act remained invalid and the. persons 

in possession under such invalid trans- 
fers could not claim protection under 
Section 53-A of the T. P, Act after the 
Regulation came into force, and that 
they were liable to be evicted. 


7. Chinnappa Reddy, J. (as he then 
was) and Gangadhara Rao, J. took the 


view that in such cases the safeguard 
‘ under Section 53-A of the T. P. Act 
would not be available to the pur- 
chasers, while Alladi Kuppuswami, J. 


(as he then was) took the view that the 
protection would continue tó` be avail- 
' able to the purchasers under Sec. 53-A 
despite the coming into force of the 
Regulation. Parthasarathi, J. took the 
view. in -Haefeezunnisa Begum v, Syed 


/ 
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Arab, (1969) 2 Andh WEF: 317; that Sec- 
tion 50-B of the Hyderabad Tenancy & 
Agricultural Lands Act was merely an 
enabling provision and the- omission of 
a party to take advantage of it would 
not. put the validation in jeopardy. But, 
this view was dissented from in Meram 
Pocham v, State of A. P. (supra), 

8. Madhava Reddy, J. took the view 
in 5, A. No. 520/68 dated 20-7-1970 (re- 
ported in ILR (1972) Andh Pra 1313) 
that Section 50-B of the Hyderabad 
Tenancy and Agricultural Lands Act by 
necessary implication retrospectively 
validates transfers made when Sec. 47 
was in force and were invalid for want 
of prior sanction, and that possession 
under such agreements of sale could not 
be deemed to be unauthorised and per- 
sons in possession under such agree- 
ments of sale would be entitled to the 
ee of Section 53-A of the T. P. 

C 

9.. In Syed Jalal v, Targopal, AIR 
1970 Andha Pra 19, it was held that 
though the agreement to sell agricultu- 
ral land was not prohibited by Sec. 47 
it was valid and could be enforced by 
a suit for specific performance. But the 
possession delivered, though in pursu- 
ance of such agreement, was unauthor- 
ised because of Section 47 read with 
Section 98 of the Hyderabad. Tenancy 
and Agricultural Lands Act, ' 

10. In L, P. A. No. 139/70 (reported 
in ILR (1974) Andh Pra 119) preferred 
against the decision of Madhava Reddy, 
J. in Second Appeal No. 520/68 (report- 
ed in ILR (1972) Andh Pra 1313), the 
Letters Patent Bench observed as fol- 
lows :— , 

“We think that the position materially 
alters after Section 47 is removed, It is 
true that Section 98 continues to hold 
the field. Under that provision, a trans- 
feror of an agricultural land made prior 
to 18-3-1969 can still file an application 
for delivery of possession against his 
transferee, where such transfer was 
made without prior permission by treat- 
ing the position of transferee as un- 
authorised one. But, in our view, the 
existence of this remedy does not and 
‘should not deprive the purchaser from 
invoking the principles of part-perform- 
ance to protect his possession after Sec- 
tion 47-is deleted from the statute 
book.” “a 
In that view, the learned Judges of the 
Letters Patent Bench. held that since 


. 1982 


- Section 47 was deleted, the obstruction 
“to transfer was removed and the statu- 


i. ` 


_ Regulation the transfers as illegal 


‘is how the matter has 
“this Full Bench, 


-tory right under Section 53-A of the 
. Transfer of Property Act would be 
-available to the transferee, 
‘agreed with view taken by Madhava 
“Reddy, J. 


and thus, 


li. In view of the said conflict of 
decisions, the learned Judges thought fit 
to refer this case to a Full Bench. That 
come up before 


the 
in 


12, Sri B. Subhashana Reddy, 
learned counsel for the petitioners 


_the writ petition W., P. No, 4204/77 and 


~ 


.spective operation, and, therefore, 


the other learned counsel appearing for 
the. petitioners or appellants in the con- 
nected matters, which have been direct- 
ed to be posted along with the said writ 
petition, contended that the Regn. I of 
1959 which came into force in Telan- 
gana Area on 1-12-1963 has no retro- 
the 
transfers made by the tribals to non- 
tribals would not be affected by the 
provisions of Section 3 (1) of the said 
Regulation, If so, the Special Deputy 
Collector, Tribal Welfare and the 
lector on appeal, has no jurisdiction to 
declare under Section 3 (2) of the said 
or 


. null and void, and to direct the evic- 


tion of the petitioners from the. lands in 


, question or to direct that possession of 
_the ‘land should be restored to the tri- 


bals, 
=- 13. The learned Advocate General 
*. sought to contend that the transfer 


-made in favour of the petitioner, though 


under agreements to sell prior to the 


-.coming into force of the Regulation in 


. Telangana 


Area, the transfer was not 


- valid, as no permission under Section 47 


of the Hyderabad Tenancy and Agricul- 


‘tural Lands Act was obtained nor was 


the transfer validated by obtaining a 
certificate as required by Section 50-5 


- of the said Act, and therefore, no title 


passed to the transferees and their pos- 
session of the lands became unlawful on 
the date of the coming into force of the 


= Regulation in Telangana area, and the 


petitioners would -not, therefore, be en- 


titled to claim the protection of the pro- 
visions of Section 53-A of the Transfer 


‘ of Property Act. 


14, In order to appreciate the rival 


‘-contentions, it is nécessary to notice the 
` relevant provisions of the Andhra Pra- 
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desh Scheduled -Areas Land Transfer 
Regulation I of 1959 and the subsequent 
amendments thereto, The object of the 
Regulation is to regulate the transfers 
of the land in the Scheduled Areas. The 
Regulation first came into force in the 
Scheduled Areas, in the districts of East 
Godavari, West Godavari, Visakhapat- 
nam and Srikakulam, By Regulation Ii 
of 1963, the said Regulation has been 
extended to the Scheduled areas in the 
districts of Adilabad, Warangal, Kham- 
mam and Mahaboobnagar, 

15, Section 2 (g) of the Regulation 
defined “transfer” as meaning: 

“Mortgage with or without possession 
lease, sale, gift, exchange or any other 
dealing with immovable property, not 
being a testamentary disposition and in- 
cludes a charge on such property or a 
contract relating to such property in re- 
spect of such mortgage, lease, sale, gift, 
exchange or other dealing.” 

16. Section. 3 (1) (a) and (b) which 
deal with transfers of immovable pro- 
perty by a member of a Scheduled~ 
Tribe reads as follows :— 

“3 (1) (a) Notwithstanding anything 
contained in any enactment, rule or law 
in force in the Agency tracts, any trans- 
fer of immovable property situated in 
the Agency tracts by a person, whether 
or not such person is a member of a 
Scheduled Tribe, shall be absolutely null 
and void, unless such transfer is made 
in favour of a person, who is a member 
of Scheduled Tribé or a society regis- 
tered under the Andhra Pradesh Co-op- 
erative Societies Act, 1964 (Act 7 of 
1964) which is composed solely of mem- 
bers of the Scheduled Tribes. 

(b) Until the contrary is proved, any 
immovable property situated in the 
Agency tracts and in the possession of 
a person who is not a member of Sche- 
duled: Tribe, shall be presumed to have 
been acquired by such person or his 
predecessor in possession through a 
transfer made to him by a member of a 
Scheduled Tribe.” 


Section 3 (1) (a) prohibits transfer of 
immovable property situated in the 
agency tracts by a person whether or 


not such person is a member of a Sche- 
duled Tribe except to persons or soci- 
eties mentioned therein, Section 3 (2) (a) 
confers power on the Agent or the 
Agency Divisional Officer to pass a 
decree of ejectment against any person 


‘in possession in contravention. of Sec- 


6 A.P, 


tion 3 (1) and for restoration of posses- 
sion to the transferor tribal or his heirs. 
Section 3 (3) (a) provides for an appeal 
against an order passed under Section 3 
(2). By A. P. Regulation I of 1970, which 
came into force with effect from 3-2- 
1970, ‘even transfers made by a non- 
tribal to a non-tribal of land in the 
agency. tracts were declared as milj and 
void. 

17. The main contention of the learn- 
ed counsel for the petitioners is that 
the aforesaid provisions of Regulation I 
of 1959 which came into force in Tel- 
angana area on J-12-1963 as subsequent- 
ly amended by Regulation I of 1970 
would not affect transfers made prior to 
1-12-1963 or transfers between non- 
tribals made prior to 3-2-1970, and that, 
therefore, the Special Deputy Collector 
has no jurisdiction to declare such 
transfers: as null and void under Sec- 
tion 3 (2) of the Regulation. It is also 
contended by the learned counsel that 
the Special Deputy Collector, Tribal 
Welfare has no jurisdiction to decide the 
question that in the absence of a per- 


. mission for the transfer under Sec, 47 


of the Hyderabad Tenancy and Agricul- 
tural Lands Act and a Validation certi- 
ficate under Section 50-B of the said Act 
the transferees would not be entitled to 
the protection of Section 53-A of the 
Transfer of Property Act, 

-18. So far as the latter submission is 
concerned, it is clear from the provi- 
sions of Section 3 (2) (a) of the Regula- 


tion that the Agency or the Agency 
Divisional Officer or the other officer 
mentioned therein can only pass a 


decree of ejectment against any person 
in possession’ of the property ‘claiming 
under a transfer from a tribal where 
such transfer of immovable property is 
made in contravention of sub-section (1) 
of Section: 3. Therefore, the jurisdiction 
under Section 3 (2) of the authorities 


mentioned therein to pass a decree of 


ejectment is limited to determine the 
question whether the transfer effected 
is made in contravention of the provi- 
sions of Section 8 (1) (a) and (b). But, 
in a proceeding under Section 3 (2) (a), 
the Agent or the other authorities men- 
tioned therein. are not empowéred to 
determine whether the protection of 
Section 53-A of the Transfer of Property 
Act would be available to the trans- 
ferees in the absence of prior permis- 
sion under S. 47 of the Hyderabad Ten- 
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ancy and Agricultural Lands Act or .a 
validation certificate under S. 50-B of 
the said Act. Under S, 3 (2) of the Regu- 
lation, the enquiry of the authorities is 
confined only to declare null and. void 
the transfer of immovable property situ- 
ated in agency tracts if it contravened 
the provisions of Section 3 (1) of the 
Regulation and to decree ejectment 
against any person in possession of the 
property claiming under such transfer. 
To such a transfer falling within the 
purview of Section 3 (1) (a), the provi- 
sions of the Transfer of Property Act 
or the provisions of Hyderabad Tenancy 
and Agricultural Lands Act or the 
Indian Registration Act would not ap- 
ply, and, therefore, the protection of 
section 53-A of the Transfer of Property 
Act would not be available to a person 
in possession claiming under a transfer 
talling within th: purview of Section 3 
(1) (a) of the Regulation. In other 
words, where-a. transfer contravenes the 
provisions of Section 3 (1) (a) of the 
Regulation, it will not be saved even if 
it has been made in conformity with the 
relevant provisions of the Transfer of 
Property Act or the Indian Registration 
Act or the Hyderabad Tenancy & Agri- 
cultural Lands Act or any other law ap- 
plicable. thereto. Thus, a person in pos- 


session of immovable property in agency 


tract by virtue of a transfer made in 
contravention of the provisions of Sec- 
tion’ 3 (1) (a) would not be entitled to 
claim the benefit of Section 53-A of the 
Transfer of Property Act whether ıt 
conforms to the relevant provisions of 
the Transfer of Property Act, Indian 
Registration Act or the Hyderabad Ten- 
ancy and Agricultural ands Act. The 
authorities under Section 3 (2) (a). of the 
Regulation are conferred. special. or ex- 
clusive jurisdiction to determine the 
limited question whether the transfer of 
immmovable property situated in the 
agency tracts is made in contravention 
of the provisions of Section 3 (1) of the 
Regulation, and any. other question is 
outside the scope of such a proceeding 
under Section. 3. (2) (a). of the Regula- 
tion, In this view, it is. not open to the 
authorities under Section 3 (2) (a) to go 
into the question. whether the sale or 
agreement to sell is registered or not, 
or whether the transferee under such a 
transfer is entitled to the protection of 
Sec. 53-A of the Transfer of Property 


Act in the absence of any prior permis- 


1982 = 


sion under Section 47 of the Hyderabad 
Tenancy and. Agricultural Lands Act or 
validation certificate under Section 50-B 
of the said Act, Hence, it is unnecessary 
for us to go into the conflicting views 
expressed by several decisions of this 
Court. on the question whether the pro- 
tection of‘ Section 53-A of the Transfer 
of Property. Act is available to a trans- 
feree in possession under an agreement 
to sell, where the provisions of Sec. 47 
or Section 50-B of the Hyderabad Ten- 
ancy and Agricultural Lands Act have 
not been complied with, « 


19. The only question then for consi- 
deration is, whether the provisions of 
Section 3 (1) (a) of Regulation I of 1959 
are retrospective in operation. This Re- 
- gulation was made by the Governor of 
the State of Andhra Pradesh in exercise 
of the powers conferred under Art, 244 
(1) of the Constitution of India read 
with the 5th Schedule to the Constitu- 
tion. Article 244 (1) provides that the 
provisions of 5th Schedule of the Con- 
stitution shall apply to the adminstra- 
tion and control of the Scheduled 
areas and Scheduled Tribes-in any State 
other than the States of Assam and 
Meghalaya. Para (2) of the 5th Sche- 
dule provides that the executive power 
of the State extends to the Scheduled 
areas: therein subject to the provisions 
of the said’ Schedule. Para -(4) of Part B 
of the said Schedule provides for -the 
establishment of, Tribes Advisory Coun- 
cil in each State having scheduled areas 


< for advising on such matters pertaining 


to the welfare and advancement of the 
Scheduled Tribes in the State as may 
be referred to them by the Governor. 


. 20, Para 5 (1) of the said Schedule 

confers power on the Governor to direct 
by public notification that'a particular 
Act of Parliament or of the. Legislature 
of the State shall not apply to a Sche- 
duled Area or any part thereof in the 
State or shall apply to a Scheduled area 
or any part thereof in the State subject 
to the exceptions and modifications as 
he may specify in the Notification and 
any direction given under this sub-para- 
graph may be given so as to have re- 


£ trospective effect, This provision cor- 


Tesponds to Section 92 ay of the Gov- 
ernment of India Act, 1935. 


21. In Jatindra v. Province of Biher, 
1949 FLJ 225:. AIR 1949 FC 175, the 
Federal Court held that under Sec. 92 
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(1) of the Government -of India Act, 
1935, the Governor had no power by 
his notification to give retrospective ef- 
fect to a Statute which itself: was not 
retrospective. To get over the effect of 
that decision, the words tso as to have 
retrospective effect” have been engraft- 
ed in para (5) Clause (1) of the 5th 
Schedule to the Constitution expressly 


providing that in applying ‘an act of 


Parliament or of a State Legislature, the 
Governor may make such application 
retrospective. 

22, In the instant cases, we are con- 
cerned with the Regulation made by 
the Governor under Para 5 Clause (2) 
of the Sth Schedule, after the coming 
into force of the Constitution of India. 
Para 5 (2) of the said Schedule em- 
powers the Governor to make regula- 
tions .for the peace and ‘good govern- 
ment of any area in a State in respect 
of a Scheduled Area. In particular and 
without prejudice to the generality of 
the said power, such. regulations may 
prohibit or restrict the transfer of land 
by or among the members of the Sche- 
duled Tribes in such area and also regu- 
late allotment of lands to the members 
of Scheduled Tribes, or carrying on 
business as moneylenders by persons 
who lend money to members of the 
Scheduled Tribes in such area. In mak- 
ing such Regulations, the Governor may 
repeal or amend any Act of Parliament 
or of the Legislature of the State or any 
existing law which is for the-time being 
applicable to such area, Para (6) of 
Part C of the 5th Schedule empowers 
the President to make an order declar- 
ing the areas as schedule areas and the 
same may be altered .or varied. Para (7) 
of Part C empowers the Parliament to 
amend any of the provisions of the 
Schedule by way of addition, variation 
or repeal, l 

23. Pursuant to the power conferred 
by sub-para (2) of para 5 of the 5th 
Schedule, the Governor made the 
Andhra Pradesh Scheduled Areas Land 
Transfer Regulation I of 1959. As al- 
ready noted, the said Regulation came 
into force in the Scheduled areas of 
East Godavari, West Godavari, Visakha- 
patnam and Srikakulam in the year 
1959. By a subsequent Regulation, A.P. 
Regulation No, II of 1963, it has been 
extended to the Scheduled areas in 
Adilabad, Warangal, Khammam and 


Mahboobnagar districts of Telangana 
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area. Section 3 (1) (a) of the Regulation 
declared as absolutely null and void 
any transfer of immovable property 
situated in agency tracts, by a Member 
of a Scheduled Tribe in favour of a 
person unless the transfer is made in 
favour of a person belonging to the 
Scheduled Tribe or a society deemed to 
be registered under the Andhra Pradesh 
Co-operative Societies Act which is com- 
posed solely of the Members of the 
Scheduled Tribe. The said Section 3 (1) 
(a) of the Regulation was further 
amended by A. P. Regn. No. I of 1970 
which came into force on 3-2-1970 
declaring as null and void even trans- 
fers of immovable property situated in 
agency tracts made by Members of non- 
tribal unless it is made in favour of the 
Members of Scheduled tribes or 4a 
society under the A. P. Co-operative 
Societies Act composed solely of the 
members of Scheduled. Tribe, 


24, It is well settled, and it is not 
disputed before us, that under Art, 244 
of the Constitution read with the 5th 
Schedule to the Constitution, the Gov- 
ernor can make regulations with retro- 
spective effect. In Venkata v. State of 
A, P., AIR 1967 SC 71, it was held that 
the Governor could give retrospective 
effect to a Regulation made in exercise 
of the power conferred by Para 5 (1) 
and (2) of the 5th Schedule to the 
Constitution. Para (1) of Article 244 con- 
fers power on the Governor to apply an 
Act of Parliament or of the Legislature 
of a State to Schedule areas or part 
thereof subject to such exceptions and 
modifications with retrospective effect. 
Para (2) confers plenary power on the 
Governor of making independent legis- 
lations in respect of any matters falling 
under the three lists of 7th Schedule 
and such regulations can also be given 
retrospective effect. 


25. The question for consideration is, 
whether the Regulation I of 1959 as 
amended by the subsequent Regn. II 
of 1963 and Regulation I of 1970, has 
retrospective effect and affects transfers 
made ‘prior to coming into force of - the 
said Regulations. That is, whether the 
= Regulation would affect transfers 

ade 
Tribes in the agency tracts of’ Telangana 
‘area prior, to 1-12-1963 or to transfers 
made .by-lands in the agency tracts by 
“ non-tribals ‘prior to the. coming- into 
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force of the Regulation I of 1970. There 
is no. express provision in the said Regu- 
lation giving retrospective effect, Sec- 
tion 2 (g) merely defines “transfer” and 
it- includes a contract to sell; but it does 
not indicate whether it applies to trans- 
fers made prior or subsequent to the 
said Regulation, Section 3 (1) (a) declares 
that “any transfer of immovable pro- 
perty situated in the Agency tracts by 
a person, whether or not such person is 
a member of a Scheduled Tribe........... F 
shall be absolutely null and void unless 
the transfer is made in favour of a per- 
son who is a member of a Scheduled 
Tribe or a society mentioned therein.” 
Section 3 (2) (a) applies only to a trans- 
fer made in contravention of sub-sec, (1) 
of Section 3. These provisions do not in- 
dicate whether they are applicable to 
transfers made prior to the coming into 
force of the said Regulation as amend- 
ed from time to time. The language of 
Sections 3 (1) (a) and 3 (2) (a) does not 
expressly give them retrospective ef- 


fect. 


26, The question then for considera- 
tion is, whether they can be construed 
as having retrospective effect by neces- 
sary implication, It is a cardinal prin- 
ciple of construction that every statute 
is prima facie prospective unless it is 
expressly or by necessary. implication 
made to have retrospective operation. 
‘Unless there are words in the statute 
manifesting an intention to affect exist- 
ing rights, it shall be deemed to be pro- 
spective in operation. Every statute 
which takes away or impairs vested 
rights acquired under existing laws or 
creates a new obligation, or imposes a 
new duty, or attaches a new disability 
in respect of past transactions, must be 
presumed to be intended not to have a 


‘retrospective effect, and that a statute 


or a section in it is not to be construed. 
so as to have larger retrospective ope- 
ration than its language renders neces- 
sary. The question whether the statute 
or any provision in it has retrospective 
operation has to be determined with re- 
ference to the dominant intention of the 
legislature to be gathered from the lan- 
guage used, the object and the scheme 
of the Act, the nature of the rights af: 
fected and the circumstances under 
which the statute came into being. 

27. It has been held in Central Bank: 
of India v. Their Workmen, AIR 1960) 
SC .12,, that. (af. p..27):.0 2. ai B 
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‘*A remedial act; on the contrary, is 
not necessarily retrospective; it may be 
either enlarging or restraining and it 
` takes effect prospectively, unless it has 


retrospective effect by express terms or 


necessary intendment.” 

The provisions of Section 3 (1) (a) seek 
to nullify transfers made of lands in 
Scheduled areas null and void unless 
the transfer is made in favour of a per- 
son or a society mentioned therein, If 
the provisions of Section 3 (1) (a) are 
to be given retrospective effect, it will 
take away -or affect vested or accrued 
rights and the provisions of section 3 (1) 
(a) cannot be construed as having re- 
trospective effect in the absence of ex- 
press cnactment or necessary intend- 
-iment. 


28. In Venkataramanaiah v, Deputy 
Collector, Tribal Welfare, (1976) 2 AP 
LJ (HC) 212, it was held that the provi- 
sions of S. 3 (1) of the Regulation I of 
1959 had no application to a sale which 
took place long prior to the coming into 
force of the said Regulation. The ques- 
tion as to the constitutional validity of 
the Regulation I of 1959 as amended by 
Regulation I of 1970 and whether it has 
retrospective effect, came up for consi- 
deration in an unreported decision in 
In Re Talluri Lakshmayya, Judgment in 
W. P. No. 776/70 & batch Dt. 24-9-1971. 
The learned Judges, K. ‘V. Narasimham, 
Chief Justice and Kuppuswami, J., (as 
he then was), by judgment dated 24-9- 
1971 held that the. provisions of Sec- 


~ tion 3 (1) of the Regulation I of 1959 as 


amended by Regulation I of 1970 were 
‘valid, but held that the amending Regu- 
lation I of 1970 is not retrospective in 
operation and does not affect transfers 
made by tribals with consent as prescrib- 
ed or by non-tribals for which trans- 
feree’s consent was not necessary. The 
learned Judges held that the amending 
regulation was not declaratory in char- 
acter, and that there is nothing in the 
language of the amending regulation to 
give it retrospective operation, and that 
it is a well recognised rule that a 
statute should be interpreted as not to 
affect vested rights, and that the amend- 
- ing regulation would not affect transfers 
of immovable property made prior to 
the coming into force of the amending 
regulation. Therefore, either on princi- 


le or on authority, the provisions of- 


ection :3 (1)“of- Regulation I of 1959 as 


amended -by Regulation It of “1963 ‘or: 
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Regulation I of 1970 cannot be given 
retrospective effect so as to affect trans- 
fers made prior to the coming into 
force of the regulation or its amend- 
ments by Regulation II of 1963 or ae 
gulation I of 1970. 


29. If the provisions of Section 3 (1) 
of the Regulation as amendéd are to be 
given retrospective effect, it will nullify 
transfers made prior to the coming into 
force of the said regulation as amend- 
ed and would unsettle rights which had 
accrued and vested to the persons in 
possession under such transfers and 
would affect bona fide and innocent per- 
sons in possession of the lands under 
such transfers even if made in accor-~ 
dance with the provisions of law in 
force at the time of such transfers. 
Moreover, the decisions of this Court in 
In re Talluri Lakshmayya (supra), ren- 
dered on 24-9-1971, holding that the 
provisions of Section 3 (1) of the Regu- 
lation as amended by Regulation I of 
1970 hasno retrospective effect, has been 
accepted and has not been challenged 
by way of an appeal and has become 
final, and no steps have also been taken 
to amend the said Regulation giving it 
retrospective effect, nor has any subse- 
quent regulation been made to give the 
provisions of Sec. 3.(1) of the Regula- 
tion I of 1959 as amended retrospective 
effect, We, therefore, hold that the pro- 
visions of Regulation II of 1963 and the 
provisions of Regulation I of 1970 
amending the provisions of Section 3 (1) 
of Regulation 1 of 1959 have no retro- 
spective operation and do not affect 
transfers made prior to the coming into 
force of the said amending regulations. 


30. The question whether 
made prior to the coming into force of 
the amending Regulations If of 1963 and I 
of 1970 are not valid either for want 
of registration under the Indian Registra- 
tion Act or for non-compliance of the 
provisions of Section 47 or Sec, 50-B of 
the Hyderabad Tenancy and Agricultu- 
ral Lands Act and whether the trans- 
feree would be entitled to the protection 
of Section 53-A of the Transfer of Pro- 
perty Act, can only be gone into in a 
forum constituted for deciding. such 
questions in respect of aanes in Sche- 
duled areas, 


- 31. To sum up our sneli on . the. 
questions arising on this” reference | to 


“the Full Bench ‘are as follows 4: 


transfers - 
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-(1) A transfer of immovable property 
situate in agency tracts, made after the 
coming into force of the A. P. Scheduled 
Areas Land Transfer Regulation I of 
1959 or its amendment Regulation II of 
1963 or Amendment Regulation I of 1970, 
even if made in compliance with the pro- 
visions of the Transfer of Property Act, 
Indian Registration Act or Hyderabad 
Tenancy and Agricultural Lands Act or 
any other law applicable thereto, is null 
and void, if it contravenes the provi- 
sions of S. 3 (1) of the Regulation I of 
1959 or its amending regulations, and 
under S. 3 (2) of the said Regulation, 
the. authorities mentioned therein can 
decree ejectment of the persons claim- 
ing under such transfer and pass orders 
restoring the lands to the transferors or 








their successors or pass orders for dis- . 


posing of the said property as directed 
therein, 


(2) Section 3 (1) of the Regulation I 
of 1959 and its amendments by Regula- 
tion II of 1963 and I of 1970 have no 
retrospective operation and do not af- 
fect transfers made prior to the said 
Regulation or its amendments coming 
into force and the authorities under Sec- 
tion 3 (2) of the Regulation have no 
jurisdiction to pass orders in relation 
to the immovable property covered by 
such transfers. 


(3) The validity or otherwise of the 
transfers made prior to S. 3 (1) or its 
amendments by Regulation II of 1963 or 
I of 1970, coming into force, cannot be 
adjudicated upon under S. 3 (2) of the 
Regulation and the same has to be chal- 
lenged in an appropriate forum consti- 
tuted for deciding disputes relating to 
immovable property situate in Schedule 

eas, 


32. Applying the said conclusions to 
the facts of the present case, the trans- 
fers in P, P. No. 4204/77 having been 
made prior to the coming into force of 
the Regulation, they do not contravene 
the provisions of Section 3 and, 
therefore, the Special Deputy. Collector, 
ibal Welfare as the District Collector- 
cum-Agent to the’ State Government 
have no jurisdiction to pass orders 
under S, 3 (2) of the said Regulation 
eclaring the said transfers as null and 
void. 

33. Accordingly, the writ petition 
W. P. No. 4204/77 is allowed and the 
impugned order is quashed, but in the 
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circumstances, without costs. Advocate’s 
fee Rs. 150/-. 
Writ Appeals Nos. 64/79, 68/79, 231/79 


and CMA, 151/79, 

34. These appeals will be posted be- 
fore the Division Bench for disposal in 
the light of opinion rendered by us on 
this reference. | 
W. P. No. 4204 of 1977:— 


35. The learned Government Pleader 
for Industries has made an oral applica- 
tion for grant of leave to appeal to the 
Supreme Court of India under Art 133 
of the Constitution. But we do not 
think any substantial question of law of 
general importance arises which, in our 
opinion, requires to be decided by the 
Supreme Court of India’ Hence leave 
is refused. 

Order accordingly. 





AIR 1982 ANDHRA PRADESH 10 
P. A. CHOUDARY, J. 
T. Ramadevi, Petitioner v, T V. 
Subrahmanyam, Respondent., 


Tr, C. M. P. No. 18415 of 1980, D/- 
27-8-1981. i 


Hindu Marriage Act (25 of 1955), Sec- 
tion 21A — Transfer of matrimonial 
causes — S, 21A is’ not exhaustive on 
subject and does not altogether abro- 
gate power of transfer under Section 24, 
Civil P. C. AIR 1977 P&H 373, Dissent- 
ed from. (Civil P. C. (1908), S, 24). 

Section 21A of the Hindu Marriage 
Act takes away discretion from the 
Court and by use of the word ‘shall’ 
mandatorily directs the appropriate 
Court or Government to consolidate for 
trial the two applications filed separa- 
tely by the husband and wife seeking 
divorce or judicial separation by trans- 
ferring the application filed later in 
point of time to the Court where a simi- | 
lar first application is filed and pending. 
The section is concerned only with two 
of the several situations that may call 
for transfers. But outside that limited 
area there can be several situations call- 
ing for transfer with or without joint 
trial. Those situations are still left to 
be dealt with by S. 24 of the C.P.C. Ap- 
propriately, under S. 24 C. P. C. what 
is given to the Court to deal with those 
situations is a discretionary power en- 
abling the High Court and the District 
Courts to transfer cases on individual 
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basis. The subject matter of these 
two statutory provisions and the area 
of their operation and the purposes for 
’ which they are intended to be used, 
cannot, therefore, be said to be the 
same. Further, S. 2LA of the Hindu 
Marriage Act would be inapplicable to 
a situation where there is only one ap- 
plication for divorce or judicial separa- 
tion. It is also doubtful whether that sec- 
tion would apply to two applications filed 
on the same day in -two competent 
Courts. In other words, to a case where 
the husband alone has sued for divorce, 
S. 21A of the Hindu Marriage Act 
would not apply. Above all, outside 
the situations envisaged by S&S. 21A, 
there can be may situations calling for 
- transfer, To hold S, 21A is exhaustive 
is to create a lacuna in the law. The 
special provision contained in S 21A of 
the Hindu Marriage Act would not oust 
the general power of the Court con- 
tained under S, 24 of the C. P.C. 
AIR 1981 SC 1143, Relied on; AIR 1977 


P&H 373, Dissented from. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1981 SC 1143 5 
AIR 1977 Punj & Har 373 5 


R. V. Subba Rao and R, Prasad, for 
Petitioner; S. Dasaratharama Reddy and 
S. R. Ashok, for Respondent. 


ORDER :—— This application is filed by 
a Hindu wife under S. 24 of the Civil 
P, C. to transfer her husband’s divorce 
petition under S. 13 of the Hindu Mar- 
riage Act from the Court of the Addi- 
tional District Judge, Cuddapah to the 
Court of the District Judge, Kurnool. 
The petitioner-wife and the respondent- 
husband are both well educated. The 
petitioner is a Graduate in Medicine 
and the husband is a Ph, D., of I. I. T. 
Madras. They were married in the 
year 1978 at Cuddapah and have a male 
child which is now nearly one year 
old. Even by the time of the marriage, 
the petitioner-wife is in Government 
service working at Kurnool and sub- 
sequent to the marriage the husband- 
respondent obtained employment in 
Brazil and is now staying in that coun- 
. try working there in a well-paid job. 
All seemed to be well. But fate seems 
to be cruel, While still working and 
staying at Brazil, the husband filed O.P. 
54 of 1980 in the Cuddapah District 
Court seeking divorce ` from his wife. 
The wife seeks in the present application 
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transfer of that O. P. 54/80 to the Dis- 
trict Court, Kurnool. I omit to mention 
the grounds of that divorce application 
as they are not relevant for the purpose 
of this application, _ 

2. Now the wife alleges in this trans- 
fer application that she cannot have a 
fair trial at Cuddapah where her hus- 
band’s brother, a practising Advocate 
and according to her, mainly responsible 
for the misunderstandings between the 
wife and the husband, lives and wields 
lot of local influence. She also alleges 
that she is afraid of danger to her life 
at Cuddapah. She also says that she 
would not be in a position to attend ef- 
fectively to the trial at Cuddapah as it 
involves giving up, though temporarily, 
her duty to look after her one year old 
baby at Kurnool. She also argues that 
by transferring the husband’s applica- 
tion for divorce, for trial to Kurnool. 
the husband would. not be put to any 
inconvenience or prejudice, 

3. These grounds are countered by 
the husband. It is denied that the hus- 
band’s brother could have anything to 
do with the conduct of a fair trial at 
Cuddapah. It is said for the husband 
that the obligation of the wife to nurse 
the one year old child would not, in 
any way, seriously be interfered with 
by the trial taking place at Cuddapah. 
It is denied that there is any danger to 
the petitioner’s life at Cuddapah Above 
all it is argued that this transfer appli- 
cation is not maintainable as S 24 of 
the Civil P. C., under which this appli- 
cation for transfer is filed, has no ap- 
plication to a divorce application filed 
under S. 13 of the Hindu Marriage Act, 
1955. 

4. I first consider the question whe- 
ther the power of this Court under 


S. 24 of the Civil P. C. to transfer a 
suit or an appeal or other proceeding 
applies to an application for divorce 


filed under S. 13 of the Hindu Marriage 
Act. Applications under the Hindu 
Marriage Act are no doubt governed by 
the provisions of the Civil P. C. The 
language of S. 24 of the Civil P. C. is 
very wide and general and prima. facie 
takes in a divorce application. S. 24 of 
the Civil P. C. in relevant parts may 
be reproduced thus :— 

"On the application of any of the 
parties and after notice to the par- 
ties and after hearing such of them as 
desired to be heard, or of its own mo- 
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tion without such notice, the High Court 
— may at any stage — withdraw any 


suit, appeal or other proceeding pend- 
ing in any Court subordinate to it, and 
(ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
competent to try or dispose of the same.” 
All that is required for transferring 4 
matter under S, 24 of C. P. C. is that 
that matter to be transferred must be a 
suit or appeal or other proceeding and 
pending before a subordinate Court and 
the Court to which such transfer is 
sought should also be subordinate and 
competent to try that matter. Undoub- 
tedly these minimal requirements are 
amply satisfied in this case. The O. P. 
filed by the husband under S. 13 of the 
Hindu Marriage Act in the Court of the 
District Judge, Cuddapah seeking di- 
vorce from his wife can certainly be 
called a proceeding if not a suit. It is 
pending before a Court subordinate to 
this Court. The District Judge’s Court, 
Kurnool, to which the transfer of the 
above O. P. is sought by means of the 
present application is not only subordi- 
nate to this Court but is also compe- 
tent to try such an application, There is, 
therefore, nothing in the wide language 
of S, 24 of C. P. C. that can be constru- 
ed as rendering the present transfer ap- 
plication as incompetent. 

5. But the opposing argument of the 
estranged husband before me is that 
S. 24 of the C. P. C. would not apply 
at all to a divorce proceéding instituted 
under the provisions of the Hindu Mar- 
riage Act, According to this argument 
the matter of transfer of applications 
under the Hindu Marriage Act from one 
Court to another is exhaustively and 
exclusively dealt with by S. 21A of the 
Hindu Marriage Act and that, therefore, 
the general provision for transfer con- 
tained in S, 24 of C. P. C. must be 
taken by law to have been excluded by 
the special provision for transfer con- 
tained in S. 21A of the Hindu Marriage 
Act. S. 21A of the Hindu Marriage Act, 
in relevant parts, reads thus :— 

"Where a petition under this Act has 
been presented to a District Court hav- 
ing jurisdiction by a party to a mar- 
riage praying for a decree for judicial 
separation under Sec. 10 or for a decree 
of divorce under S. 13, and another 


petition under this: Act has been pre- 


sented thereafter by the other party to 
the marriage praying for a decree’ for 
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judicial separation under S:.10 or for a 
decree for divorce under S,-13 on any 
ground, whether in the same District 
Court or in a different District Court, 
in the same State or in a different State, 
the petition shall be dealt with as speci- 
fied in sub-sec. (2). 

(2) In a case where sub-s, (1) 
plies :-—~ 

(a) if the petitions are presented to 
the same District Court, both the peti- 
tions shall be tried and heard together 
by the District Court; 

(b) if the petitions are presented te 
different District Courts, the petition 
presented later shall be transferred to 
the District Court in which the earlier 
petition was presented and both the 
petitions shall be heard and disposed of 
together by the District Court in which 
the earlier petition was presented. 

(3) In a case where cl. (b) of sub-sec- 
tion (2) applies, the Court or the Gov- 


ap- 


- ernment as the case may be, competent 


under the Civil P. C, 1908 to transfer 
any suit or proceeding from the District 
Court in which the later petition has 
been presented to the District Court in 
Which the earlier petition is pending 
shall exercise its powers to transfer such 
later petition as if it had been empow- 
ered so to do under the said Code”. 

The meaning and purpose of S. 21A of 
the Hindu Marriage Act is clearly to 
prevent the catastrophic possibility of 
two different Courts passing conflicting 
judgments and differing decrees, one ` 
granting divorce and another denying it. 
In order to avert this danger, S. 21A of 
the Hindu Marriage Act takes away 
discretion from the Court and by use 
of the word ‘shall’ mandatorily directs 
the appropriate Court or Government 
to consolidate for trial the two applica- 
tions filed separately by the husband 
and wife seeking divorce or judicial se- 
paration by transferring the application 
filed later in point of time to the Court 
where a similar first application is filed 
and pending. The aforesaid S. 21A of 
the Hindu Marriage Act is concerned 
only with two of the several situations 
that may call for transfers, - Dealing 
with that situation, S. 21A of the Hindu 
Marriage Act provides more for the per- 
formance of an uniform duty by the 
Court and almost for an involuntary 
Joint trial without any reference to the 
will of the parties. Section 21A of the 
Hindu Marriage Act has ‘nothing ‘to do 
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with the power to be exercised by the 
Court on the basis of individual cases, 
S. 21A of the Hindu Marriage Act, pro~ 
ceeding on the basis of above public 
policy does not, therefore, leave any dis- 
cretion either to the Court or to the 
parties in the matter of transfer, not 
even in the matter of deciding which 
application should be transferred to 
which Court. Legislature has settled all 
these questions and decided every essen- 
tial detail, But outside that limited area 
there can be several situations calling 
for transfer with or withiut joint trial 
Those situations are still left to be dealt 
with by S. 24 of the C.P.C. They are 
still left to be governed by the general 
provisions of S. 24 of the C. P. C. Ap- 
-|propriately, . under S. 24 of C. P. C. 
‘Iwhat is given to the Court to deal with 
those situations is a discretionary power 
enabling the High Courts and the Dis- 
trict Courts to transfer cases on indi- 
vidual basis. There is wide discretion 
available to the Courts under S. 24 of 
C.P.C. The subject matter of these two 
statutory provisions and the area of 
their operation and the purposes for 
which they are intended to be used, 
cannot, therefore, be said to be the same. 
The basic assumption of the respon- 
dents argument is clearly incorrect. 
Further, S. 21A of the Hindu Marriage 
Act would be inapplicable to a situation 


where there is only one application 
for divorce or judicial separation. It is 
also doubtful whether that section 


would apply to two applications filed on 
the same day in two competent Courts. 
In other words, to a case like the pre- 
sent one where the husband alone has 
sued for divorce, S. 21A of the Hindu 
Marriage Act would not apply. S. 214 
of the Hindu Marriage Act can, no 
doubt, be called a special provision as 
compared with the general provision 
contained in S. 24 of the C. P, C. But 
it is difficult to say that S. 21A of the 
Hindu Marriage Act presents any situa- 
tion of inconsistency or any position of 
conflict as compared with S, 24 of the 
C. P. C. There are several reasons for 
saying so. The nature of the power 
contained in S, 24 of C. P, C. is discre- 
tionary in character while the power 
contained in S. 21A of the Hindu Mar- 
riage Act is absolute, S, 24 of C.P.C. 
does not put the Court under a manda- 
tory duty and under an inflexible ob- 
ligation to transfer nor does. it fetter 
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the Court’s discretion to transfer which- 
ever suit, appeal or proceeding it feels 
desirable to be transferred to which- 
ever competent and subordinate Court. 
5, 24 of C. P. C, is an enabling pro- 
vision. For its operation, S 24 C. P. C. 
mainly depends upon the application of 
the parties. The power under S. 24 of 
C. P. C. is not compulsive as the power 
under §. 21A of the Hindu Marriage Act 
is. The Court must exercise power _ 
under §. 21A of the Hindu Marriage Act 
even against the will of the unwilling 
parties. The consent or convenience of 
the parties are alien considerations for 
S, 21A of the Hindu Marriage Act. It is 
grounded on the high public policy of 
avoiding conflicting decisions, That is 
why it does not even require an appli- 
cation of the parties to be made for 
transfer, Above all, outside the situa- 
tions envisaged by S. 21A, there can 
be many situations calling for transfer. 
To hold S. 21A is exhaustive is to create 
a lacuna in the law. For these reasons, 
I hold that the argument that the spe- 
cial provision contained in S. 21A of 
the Hindu Marriage Act would oust the 
general power of the Court contained 
under S, 24 of the C, P. C. is not at all 
correct. But the learned counsel for 
the husband has relied upon a judg- 
ment of Chinnappa Reddy, J., reported 
in Smt. Rama Kanta v. Ashok Kumar, 
AIR 1977 Punj & Har 373 in support of 
his contention that Section 21A of the 
Hindu Marriage Act is special provision 
completely displacing the general power 
of the Court under S. 24 of C. P. C. In 
that Punjab case the wife made an ap- 
plication under S. 24 of C. P. C. seek- 
ing transfer of her husband's subse- 
quently filed petition for restitution of 
conjugal rights in the Court of the Dis- 
trict Judge, Hoshiarpur, to the Court of 
the Additional District Judge, Chandi- 
garh, where her own application for di- . 
vorce filed earlier was pending, That 
application was rejected by Chinnappa 
Reddy, J., although S. 21A of the Hindu 
Marriage Act in terms has nothing to 
say about an application filed for resti- 
tution. of conjugal rights which is under 
S. 9 of the Hindu Marriage Act. The 
learned Judge observed that, S. 21A 
makes special provision for the trans- 
fer of certain proceedings under the 
Hindu Marriage Act. By virtue of S. 21A 
it is to be taken that this provision ex- 
cludes the general provisions .in the 
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C, P. C, relating to transfer’, The re- 
asoning of the judgment was that if 
S, 214 is confined to the only situations 
mentioned therein allowing the other 
situations to be governed by S, 24 
C. P. C. S, 21A would be rendered su- 
perfluous and practically meaningless. 
According to the learned Judge, Sec, 21A 
of the Hindu Marriage Act must be 
taken as exhaustive on the subject of 
transfer, With great respect, I am un- 
able to agree with this reasoning. The 
differing purposes of the two statutory 
provisions do not appear to have been 
fully explored by this judgment. As I 
have pointed out above, the purpose of 
S. 24 of C. P. C. is merely to confer 
on the Court a discretionary power, A 
Court acting under S, 24 of the C. P, C. 
may or may not in its judicial discretion 
transfer a particular subsequent applica- 
tion to be tried along with a particular 
earlier application. ` Now S. 21A of the 
Hindu Marriage Act substitutes a man- 
datory. duty in the place of this discre- 
tionary power denying discretion alto- 
gether to the Court to a situation to 
which S. 21A of the Hindu Marriage 
Act applies. It is for this reason that 
5. 21A is enacted. By confining S. 21A 
to that area alone as we must-.do for the 
reason of language contained in S. 21A 
that section is rendered neither mean- 
ingless nor superfluous. Outside 
situation covered by S. 214 of the 
Hindu Marriage Act, there is therefore 
no reason to hold that the discretionary 
power of transfer given to the High 
Court and the District Court under S. 24 
of the C. P. C, is altogether abrogated 
in the matter of transfer of matrimonial 
causes under the Hindu Marriage Act. 
For these reasons, I am, with respect 
unable to agree with the judgment of 
the Punjab and Haryana High Court 
which, in my opinion, did not take note 
of the differences in design and purpose 
of the two statutory provisions. S. 24 of 
C. P. C. is a remedial provision. Such 
a provision. should not be nullified by 
interpretation except for compelling 
reasons of language or purposes of the 
Statute. Neither of them are present 
here. In Guda Vijayalakshmi, v. Guda 
Ramachandra Sekhara Sastry, AIR 1981 
SC 1143 a case arising under S., 21A of 
the Hindu Marriage Act it was held 
that S. 21A is not an exhaustive provi- 
sion relating to the transfer of all ma- 
trimonial causes arising under the Hindu 
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Marriage Act. In that case, the Supreme 
Court held relying upon the marginal 
note that S. 21-A is confined only to 
those matters mentioned in S., 21-A of 
the Hindu. Marriage Act. I, therefore, 
hold that the husband’s objection to the 
transfer of his O. P, from Cuddapah 


to Kurnool on the ground that this Court 


has no power under S, 24 C.P.C. cannot 
be upheld. 


6. It now remains to be considered 
whether the wife has made out at least 
a plausible case for transfer of her hus- 
band’s petition for divorce now pending 
before the learned Additional District 
Judge, Cuddapah to Kurnool District 
Court. As we have already noted the 
language of Section 24 of the 
C. P. C. which is very wide does enable 
this Court to transfer a suit. or appeal 
or other proceeding pending before one 
subordinate Court to another subordi- 
nate Court, competent to try the ‘same. 
Beyond that, Section 24 of C. P. C. 
does not impose any express restrictions 
On the power of the Court in the matter 
of transfer. Undoubtedly, the District 
Court at Kurnool is competent to try 
the husband’s O. P, for divorce. But 
existence of legal competence can be 
taken as satisfying a necessary’. condition 
for transfer, but not necessarily as 
constituting a sufficient condition. Nor- 
mally a litigant must have, subject to 
the applicable law, the choice of the 
Court where he should institute the 
suit and prosecute it. Except where that 
choice is exercised by him oppressively 
or unjustly or mala fide in order to in- 
jure the opposite party or in order to 
turn the legal process into an engine of 
Oppression or where for local reasons 
fair trial is not possible, this Court 
should not, acting in the name of the 
wide language of S, 24 of C. P. C, up- 
turn that choice of the litigant and nul- 
lify his statutory right, It is undoubted- 
ly within the province of the Courts to 
prevent the abuse of judicial process. 
But this case is not shown to me to be 
such a case. This is not a case where 
the husband has sued the wife as a 
counter-blast to any proceedings earlier 
instituted by the wife either at Kurnool 
or any other place. Heart alone knows 
the soundness of his reasons for divorce. 
But that he entertained those reasons 
genuinely cannot be doubted. It cannot 


be believed that a fair trial is not pos~ 
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sible at Cuddapah. The vague allega- 
tion of the petitioner about the so-called 
influence of the husband’s brother at 
` Cuddapah and equally vague allegation 
of danger to her safety cannot be taken 
literally. I cannot accept that the“ bro- 
ther’s influence can deter the effective 
enforcement of judicial process at Cud- 
dapah, The only other ground men- 
tioned is the petitioner’s need to nurse 
her one year old child.- Considering the 
circumstances of this .case and the 
nature of the trial called for in a case 
like this, this argument cannot be 
given much weight. Regrettably the 
petitioner presented no jurisdictional 
issues in justification of this transfer 
application. In the circumstances pre- 
sented in the petition, I find no legal 
justification to transfer the husband’s 
O. P. to Kurnool. 

- % I, accordingly, dismiss this Trans- 
fer C. M. P. There shall be no order as 
to costs. 
Petition dismissed. 


-AIR 1982 ANDHRA PRADESH 15 
RAMACHANDRA RAO AND 
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Gram Panchayat, Mandapaka and 
others, Petitioners v. District Collector, 
W. G. District, Eluru and others, Re- 
spondents. _ 

Writ Petn, No. 1708 of 1978; D/- 24-8- 
1981, 


_ (A) A. P., Gram Panchayats Act (2 of 

1944), S. 85 (1) and (3) — Sub-s. (1), 
impact of — Land registered as ‘tank’ in 
revenue records, at commencement of 
Act vests in Gram Panchayat 
— Notification under sub-sec. (3) — 
Government becomes owner — It is en- 
titled to deal with land under tank im 
the manner it considered proper, 


On issue of- notification under sub- 
sec, (3), the Government becomes the 
owner of the land recorded as ‘tank’ in 
revenue records, and, hence, can dis- 
pose it of in tae manner it considers, 
proper, (Para 10) 

A reading of s. 85 (1) makes it clear 
that all public water-courses, springs, 
reservoirs tanks, and other waters 
works, including those used by the pub- 
lic to such an extent as to give a.pre- 
‘scriptive right to their use, are vested 
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in the Gram Panchayat, and placed 
under its control If on the date of the 
commencement of the Act a land is re- 
gistered as ‘tank’ in the village revenue 
records, then it would vest in the Gram 
Panchayat on that date, notwithstanding 
the fact that water is stored only in a 
part thereof, the remaining part having 
become silted up. This would be so 
even in a case where the whole of the 
land has become silted up and no water 
is being stored therein, Even in a case 
where the land, having become silted 
up is in .the occupation of encroachers, 
the land vests in the Gram Panchayat 
statutorily as land appurtenant to tank, 
and it is the duty of the Gram Panchayat 
to take steps for evicting the encroach- 
ers, and to restore the tank to serve 
its intended communal purpose, 

(Paras 7, 8, 9) 


. However, provisions in S. 85 (1) can- 
not obviously mean conferring full title 
because they are public water-courses 
and tanks, wherein the public may have 
acquired a prescriptive right to their 
use. Sub-sections (2) and (3) make it 
clear that, it shall be open to the Gov- 
ernment, even after the vesting, to place 
restrictions upon the Gram Panchayat in 
the matter of enjoyment and use of such 
tanks, etc, Indeed, sub-section (3) ex- 
pressly empowers the Government to 
assume the administration of any such 
tank or to define or limit the control 
which is vested in the Gram Panchayat. 
The provisions of sub-sectiong (2) & (3) 
are inconsistent with a total vesting of 
ownership in the Gram Panchayat. 


‘Reading Sec, 85 as a whole, it appears 


that what is vested is only the posses- 
sion and control over such public 
water-courses and tanks etc, for be- 
ing used for the benefit of the commu- 
nity. It does not amount to total divest- 
ing of .the Government, nor does it 
amount to undoing, or abolition of the 
rights which the public may have ac- 
quired therein by the date of vesting, It 
would, therefore, follow that, once a 
notification is issued under sub-sec, (3), 
the Gram Panchayat becomes divested 
of the possession and control vested in 
it and thus goes out. of the picture com- 
pletely, In other words, the possession 
and control of the tank reverts to the 
Government, subject, of course, to the 
rights of the community ‘to its use, The 
Government being the owner of the tank 
in consequence of the notification, ig en- 
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titled to put it to such use as it thinks 
appropriate, subject always to the rights 
of the community. It may even be en- 
titled to breach or fill up the tank and 
put it to such better use as it thinks ap- 
propriate. It is, however, obvious that, 
in case of any such diversion or change, 
the persons affected if any, would be 
the members of the community of the 
village as such, and it is they alone who 
can complain, if any of their rights are 
prejudicially affected and not ‘the Gram 
Panchayat. (Para 10) 

(B) Constitution of India, Art. 133 (1) 
— Grant of certificate — Question to be 
‘decided by Supreme Court — High 
Court declaring that on issue of notifi- 
cation under S. 83 (3) of A. P, Pancha- 
yats Act, land recorded as ‘tank’ vests 
in Govt. — Decision, held, does not in- 


volve any substantial question of gen- 
eral importance to be decided by 
Supreme Court, (Para 12) 


Cases Referred : Chronological Paras 
AIR 1957 SC 344: 1957 SCA 373 8 


G. R. Subbarayan, for Petitioners; 
Govt. Pleader for Revenue (for Nos. 1 
to 3) and N. C. V. Ramanujacharyulu 
(for No. 4), for Respondents, 


JEEVAN REDDY, J.:— This writ peti- 
tion has been referred to a Bench by 
Jayachandra Reddy, J., for an authori- 
tative pronouncement on the scope of 
Section 85 of the Andhra Pradesh Gram 
Panchayats Act, 1964 (hereinafter refer- 
red to as “the Act’). It arises in the 
following . circumstances :— i 

In Mandapaka village there is a small 
tank in R. S. No. 111, with an extent of 
Ac.3-84 cents. According to the Gram 
Panchayat, which is the. writ petitioner 
herein, the tank is used for the purpose 
of drinking water, and fòr cattle, The 
petitioner says that the village, which is 
having a very large Ayacut and popula- 
tion, exclusively depends upon four 
small tanks in the village for the sup- 
ply of. drinking water and for cattle, By 
virtue of Section 85 of the Act, the said 
tanks, including the tank in R. 5. No. 
111, according to the petitioner, vested 
in it, and the revenue authorities have 
no power or authority in law to assign 
any portion thereof to any one. In spite 
of the said legal position, the petitioner 
‘complains, the Revenue - Divisional: Offi- 
cer;. ~Kovvur, «asked ‘the Tahsildar, 


Tanuku, to.send a proposal’ for assigning 
- an extent of Ac, 1-50. cents oüt of R. S.. 


No. 111, in favour of the 4th respondent, 
an ex-Serviceman. Though the Gram 
Panchayat passed a unanimous resolu- 


tion condemning the move and protest- ` 


ing against the diversion of communal 
property to private use, the respondents 
are not desisting from implementing 
their action. The Gram Panchayat, 
therefore, approached this Court by way 
of this writ petition, questioning the 
power and authority of the respondents 
1 to 3 to assign any portion of the tank 
in favour of the 4th respondent, 

2 In the counter-affidavit filed on 
behalf of the respondents, it is stated 
that, on inspection by the Deputy Col- 
lector, it was, found that the tank in 
R. S. No, 111, though registered in the 
Revenue accounts as “Tank Poramboke”, 
is silted up and was not being used for 
any communal purpose. He, therefore, 
recommended that excluding the water 


spread area, the remaining area may be 
‘assigned to landless poor persons. Ac- 


cordingly, assignment was made in 
favour of the 4th respondent, and one 
Ch. Anjaneyulu. It is stated that R. S. 
No. 111 has been duly withdrawn from 
the control of the Gram Panchayat by 
a notification under sub-section (3) of 
S. 85 of the Act, and the land convert- 
ed from ‘Tank Poramboke’ to ‘Ayan’. It 
is clarified that no such proposals are 
pending with respect to other tanks in 
the village. So far as the tank in R. S. 
No. 111 is concerned, the Gram Pancha- 
yat has no say in the matter, it is sub- 
mitted, 
stated above. 


3. When the matter came up before 
the learned single Judge, he was satis- 
fied, on a perusal of the report of the 
Tahsildar and the material placed be- 
fore him, that except to an extent of 
1 Acre, the tank is silted up and that, 
the silted up portion is in unauthorised 
occupation of certain persons and. was 
not serving any communal purpose. He 
also noticed that there is no irrigation 
under this tank and that, it is away 
from the village, The learned Judge ob- 
served ‘further “it is also not the case 
of the Gram Panchayat that the tank is 
being used for drinking purposes or any 
other communal purpose”. The learned 
Judge then posed the -question whether, 
even. under the -above circumstances, 
Section 85 (1).of the Act applies.. Though 
the learned Judge- was of the’ opinion 


‘that it does not apply, still, -having re- 


in view of the circumstances 


wv 
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gard to the fact that the matter is of 
general importance, he referred the 
same to the Bench, 


4. We shall, therefore, proceed on 
the basis that, though R. S. No. 111 
with an extent of Ac. 3-84 cents is reg- 
istered as ‘Tank Poramboke’ in the Re- 
venue records, only an extent of Ac. 
1-00 is covered by the water, whereas 
the remaining extent is silted up and is 
under the occupation of certain villagers 
who are described in the reports of the 
Revenue authorities as ‘rich landlords 
‘of the village’, The record placed be- 
fore us does not make it clear whether 
the above silting up had taken place by 
the date of the commencement of the 
Andhra Gram Panchayats Act, 1964, or 
‘subsequent thereto. It may also be 
noticed that prior to the 1964 Act, the 
Madras Village Panchayats Act, 1950 
was in force in the Andhra Area, Sec- 
tion 77 whereof contained. an identical 
provision. Section 77 of the 1950 Act 
also vested the tanks used for commu- 
nal and public purposes in the village, 
in the Gram Panchayat. It is stated that 
this Gram Panchayat was constituted 
under the 1950 Act, soon after the com- 
mencement of the said Act. The mate- 
rial, however, does not disclose whether 
the tank had become silted up to the 
above extent even by the commence- 
ment of the 1950 Act, or whether it be- 
came silted up later. In the writ peti- 
tion also it is not alleged that the silt- 
ing up has taken place subsequent to 
“1950, or 1964, .as the case may be. 
Therefore, we shall proceed on the as- 
sumption that even by the date of com- 
mencement of the 1950 Act, a major 
portion of the tank in R. S. No. 111 had 
become silted up and that, water was 
being stored only in an extent of about 
1 Acre, at all relevant points of time, 
viz., 1950, 1964, and as on the date of 
the filing of the writ petition. On the 
above basis, three questions arise for 
consideration in this writ petition viz., 
(i) whether, under S. 85 of the Andhra 
Pradesh Gram Panchayats Act, 1964, 


the entire extent of Ac. 3-84 cents, de=- 


scribed as ‘Tank Poramboke’ in the vil- 
F lage records, vests in the Gram Pancha- 
yat, or only an extent of 1 Acre where 
the water is stored; (i) what is the 
scope, of vesting under sub-section (1) 
of Section 85 of the Act, and whether 
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the Government is entitled to divest the 
Gram Panchayat and resume the con- 
trol and. possession of the tank? and 
(iii) whether the Government, having 
issued the notification under sub-sec. (3) 
of Section 85 of the Act, is entitled to 
divert the said land for other purposes, 
including assignment; and if it does so, 
whether the Gram Panchayat has any 
right to complain? 

5, Section 85 of the Act reads as fol- 
lows :— 

“85, Vesting of water works in Gram 
Panchayat :— 


(1) All public watercourses, springs, 
reservoirs, tanks, cisterns, fountains, 
wells, stand-pipes and other water 


works (including those used by the pub- 
lic to such an extent as to give a pre- 
scriptive right to their use) whether 
existing at the commencement of this 
Act or afterwards made, laid or erected 
and whether made, laid or erected at 
the cost of the Gram Panchayat or 
otherwise for the use or benefit of ‘the 
public, and also any adjacent land not 
being private ‘property, appertaining 
thereto shall vest in the Gram Pancha- 
yat and be subject to its control : 

Provided that nothing in this sub-sec- 
tion shall apply to any work which is, 
or is connected with, a work of irriga- 
tion or to any adjacent land appertain- 
ing to any such work, 

(2) Subject to such restrictions and 
control as may be prescribed, the Gram 
Panchayat shall have the fishery rights 
in any water work vested in it under 
sub-section (1), the right to supply 
water from any such work for raising 
seed beds on payment of the prescribed 


fee, and the right to use the adjacent 
land appertaining thereto for planting 
of trees and enjoying the usufruct 


thereof or for like purpose, 

(3) The Government may, by notifica- 
tion in the Andhra Pradesh Gazette, de- 
fine or limit such contro] or may assume 
the administration of any public source 
of water supply and public land adja- 
cent and appertaining thereto after con- 
sulting the Gram Panchayat and giving 
due regard to its objections, if any.” 

6. The contention of the learned 
Government Pleader is that, under the 
above Section, what vests in the Gram 
Panchayat is only the tank and not the 
land which may, at one time, have been 
part of the tank but which had become 
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silted up and was no longer being used 


for communal purposes on the date of 
the commencement of the Act. The 
stress is upon the words “all public 
water courses, springs, reservoirs, tanks 
er whether existing at the commence- 
ment of this Act or afterwards made, 
laid or erected......... ” The argument is 
that, unless there is a tank, which is 
being put to communal or public use, 
it does not vest‘in the Gram Panchayat, 
because the object of S. 86 (85?) is to 
vest such tanks or water courses of pub- 
lic utility in the Gram Panchayat for 
the benefit of the community of the vil- 
lage as such, and for being maintained 
for that purpose, Accordingly, it is 
argued that if, in a given case, a land 
which was once a tank, has become 
totally silted up and no water is stored 
therein on the date of the commence- 
ment of the Act, no part of such land 
vests in the. Gram Panchayat, for the 
simple reason that no tank exists on the 
date of commencement of the Act. On 
the contrary, the contention of the 
learned counsel for. the petitioner is that 
once a land is registered as a ‘tank’ or 
‘Tank Poramboke’ as the case may be, 
im the village revenue records, the 
whole of it vests in the Gram Pancha- 
yat, and it is the duty of the Gram Pan- 
chayat not only to maintain it but also 
to remove the silt, or undertake other 
work necessary for restoring the tank 
for public use. The stress is upon the 
words “and also any: adjacent land not 
being private property, appertaining 
thereto......... * occurring in sub-sec, (1) 
of Section 85. 


7. On a consideration of the rival 
contentions, we are inclined to accept 
the construction contended for by the 
petitioner, We are of the opinion that, 
if on the date of the commencement of 
the Act a land is registered as ‘tank’ in 
the village revenue records, then it 
would vest in the Gram Panchayat on 
that date, notwithstanding the fact that 
water is stored only in a part thereof, 
the remaining part having become silted 
up. This would be so even in a case 
where the whole of the land has become 
silted:up and no water is being stored 
therein. Even in a case where the land, 
having become silted up is in the occu- 
pation of encroachers, the land vests in 
the Gram Panchayat statutorily, and it 
is the duty of the Gram Panchayat ` to 
take steps for evicting the encroachers, 


and to restore the tank to serve its in- 
tended communal purpose. It must be 
remembered that, under Section 2 of the 
A. P. Land Encroachment Act, 1905, alh 
such tanks vest in the Government. It 
is only by virtue of Section 85 of the 
Gram Panchayats Act that they are 
vested in the Gram Panchayat. If it is 
said that only the portion where the 
water is stored, vests and not the silted 
up portion, then the Gram Panchayat 
would have difficulty in restoring the 
tank, or extending the area of water- 
spread, Then again, in each case, it 
would be a question of fact what pre- 
cisely is the area which was covered by 


-water-spread, on the date of commen¢e- 


ment of the Act? It would lead to end- 
less controversies and complications, and 
would only tend to put a premium upon’ 
encroachers and other persons holding 
an interest adverse to the community of 
the village. Section 85 (1) not only vests 
the tanks in the Gram Panchayat, but 
also any adjacent land, not being pri- 
vate property, appertaining thereto. In 
our opinion, if there is any. silted up 
portion, that would be a land apper- 
taining to the tank, and not being pri- 
vate property it vests in the Gram Pan- 
chayat. As we have said earlier, even in 
an extreme case where the whole of the 
tank has become silted up, it still vests 
in the Gram Panchayat, and it is the 
duty of the Gram Panchayat to restore 
the same and make it available for com- 
munal use. For the above reasons, we 
hold that, on the date of the commence- 
ment of the Act, the whole of R, S. No.» 
111 with an extent of Ac. 3-84 cents, 
vested in the Gram Panchayat under 
Section 85 of the Act. 


8 The second question is: what is 
the scope and extent of vesting under 
sub-section (1) of Section 85? As point- 
ed out by the Supreme Court in F & V 
Merchants Union v. Improvement Trust, 
Delhi, AIR 1957 SC 344, at p. 350, the 
term ‘vesting’ has a variety of meaning 

which has to be gathered from: the con- 


text in which it has been used. It may 


mean full ownership, or only possession 
for a particular purpose, or may mean 
clothing the authority with power to` 
deal with a property as an agent of an- 
other person or authority. In other 
words, merely because Section 85 (1) 
vests such tanks in the Gram Pancha- 
yat, it does not follow automatically 
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that the Gram Panchayat. becomes the 
absolute owner of, the tank and is: en- 
titled to put it to such use as it deems 
“it. The meaning and content of the 
vesting has to be gathered from the 
context. In the case before the Supreme 
Court, Sections 45 to 48 provided for the 
vesting of properties belonging to the 
Government, in the Improvement Trust. 
The latter was also empowered to sell 
or lease the property so vested in it, 
However, certain limitations were placed 
upon: the said power, viz., the Trust was 
empowered to sell “the property on its 
own authority, only“ where the sale was 
for full market value, and which did not 
exceed Rs. 25,000/-. In other cases, sanc- 
tion of the Commissioner or the Gov- 
ernment, as the case may be, had to be 
obtained and in every case, the forms 
of conveyances and leases by the .Trust 
had to be approved by the Government. 
In view of the above restrictions, the 
Court held‘ that it was not an absolute 
vesting and that, the Trust was merely 
constituted an agent of the Government, 
in accordance .with the provisions of the 
Act and the Indenture. 


9 A reading of Sec. 85 (1) makes- it 
clear that all. public water-courses, 
springs, . reservoirs, tanks, and other 
water works, - including those used by. 
the public to such an extent as- to give 
a prescriptive right to their’ use, are 
vested in the Gram. Panchayat, and 
placed under its control. i 
viously mean conferring full title,, be- 
cause they are public water-courses and 
tanks, wherein the public may have ac- 
quired a prescriptive right to their use. 
Sub-sections (2) and (3) make it clear 
that, it shall be open to the Government, 
eyen after the vesting, to place restric- 
tions upon the Gram Panchayat in the 
matter of enjoyment and use of such 
tanks, etc. Indeed, sub-section (3) ex- 
pressly empowers -the Government to 
assume the administration of any such 
tank, or to define or limit the control 
which is vested in the Gram Panchayat. 
The provisions of sub-sections (2) and 
(3) are inconsistent with a total vesting 
of ownership. in the Gram _ Panchayat. 
¿Reading Section 85 as a whole, it ap- 
‘| pears that what is vested is only the 
possession and control over such public 
water-courses and tanks etc, for being 
used for the benefit of the community. 


It does not amount to total divesting of 


the Government, nor does it amount to 


It cannot. ob- \ 
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undoing, or abolition of the rights which 
the public may have acquired therein 
by the date of vesting. It- would, there- 


.. fore, follow that, once a notification: is 


issued under sub-section (3), the Gram 
Panchayat becomes divested of the pos- 
session and control vested in it and thus 
goes out of the picture completely, In 
other words, the possession and control 
of the tank reverts to the Government 
subject, of course, to the rights of the 
community to its use, In this case, such 
a notification under sub-section (3) has 
been issued, a copy whereof is found in 


‘the records, The correctness or validity 


of the said notification is not in question 
in this writ petition. Indeed, it is 
brought to our notice that the said noti- 
fication was questioned by the Gram 
Panchayat by -way of a.writ petition, 
but the same was dismissed by this 
Court on the ground that alternative 
remedies are 2 available to the Gram 
Panchayat, Be that as it may, for th? 
present’ purpase we have to proceed on 
the assumption that the notification is 
good. If so, the Gram Panchayat goes 
out of the: picture. The Gram Panchayat 
being a statutory body, and being cap- 
able . of and bound to act only in ac- 
cordance with the statute, „would have 
no say.in the matter. Accordingly, we 
hold that the present writ petition filed 
by the Gram Panchayat is not maintain- 
able, It may be noted that the notifica- 
tion under Section 85.(3) of the Act was 
issued even prior to the filing of the 
present writ petition, 


‘10. In view of the opinion expressed 
by us on the second question, it is 
really not necessary for us to express 
any opinion on the question raised by 
the learned counsel. We have already 
observed that once a .1otification under 
sub-section (3) of Section 85 is issued, 
the Gram Panchayat goes out of. the 
picture completely, and the tank vests 
in the Government, subject, -of course, 
to the rights of the community to its 
use. The Government being the owner 
of the tank is entitled to put it to such 
use as it thinks appropriate, subject al- 
ways to the rights of the community. It 
cannot be suggested that once there is 
a tank,.. the Government is bound io 
maintain it as a tank for all times to 
come, If the purpose which is served by 
the tank is met by some other source, 
or by some other means, there can .be 
nothing preventing the Government 
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from putting such tank to some other 
use, It may even be entitled to breach 
or fill up the tank and put it to such 
better use as it thinks appropriate. It 
is, however, obvious that, in case of any 
such diversion or change, the persons 
affected if any, would be the members 
of the community of the village as such, 
and it is they alone who can complain, 
if any of their rights are prejudicially 
{affected,-Inasmuch as this writ petition 
is filed only by the Gram Panchayat, 
and since the issuance of the notifica- 
tion under Section -85 (3) is a complete 
answer to this writ petition, it is not 
necessary for us to pursue this line of 
enquiry further. 

11. Before parting with this writ 
petition, we are constrained to observe 
that, from the facts and circumstances 
placed before us it appears that the 
Gram Panchayat is really trying to fight 
the battle of, what are described as the 
_ rich landlords of the village, who are 
_ said to be occupying portions of R. S. 
No, 111, All these years the Gram Pan- 
chayat never thought of taking any ac- 
tion against the said encroachers, But, 
when the Government is seeking to 
evict them and assign the land to de- 
“serving persons, like the 4th respondent, 
' the Gram Panchayat has come forward 
with this petition. We see no bona fides 
in this writ petition. Now that the Gov- 
ernment has resumed control over the 
tank, it is for the Government to decide 
whether the present capacity of the tank 
is sufficient to meet the needs of the 
community, or whether the tank re- 
quires to be widened or extended, as 
the case may be. If, however, it is of 
the opinion that the needs of the vil- 
lagers are met with the present capa- 
city, nothing prevents it from giving ef- 
fect to the assignment orders, by evict- 
ing the encroachers according to law. 

12. The writ petition, accordingly, 
fails and is dismissed with costs, Advo- 
` cate’s fee Rs. 200/-, 

Mr. G. R. Subbarayan, learned coun- 
sel for the petitioner makes an oral re- 
guest for grant of leave to appeal to 
the Supreme Court. We do not, how- 
ever, find any substantial question of 

eneral importance which in our opinion 
requires to be considered by the 
(Supreme Court. The leave is according- 
ly refused, 
i Petition dismissed. - 
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ALLADI KUPPUSWAMI, C. J. AND 
SEETHARAMA REDDY, J. 


V. Ram Reddy, Petitioner v. The 
Chairman, The Sircilla Co-operative 
Agricultural Development Bank Lid. 
and others, Respondents. 

Writ Peta. No. 4016 of 1976, 
11-8-1981. 


Constitution of India, Art. 226 — Writ 
against co-operative society — Employee 
of Co-operative Bank — Termination of 
his services for misconduct — Order of 
termination a direct consequence of 
directions given by Deputy Registrar — 
Petition against termination order — 
Maintainable, as it was in substance, one 
challenging directions given by Deputy 
Registrar — Opportunity to show causè 


D/- 


not given —- Order of termination set 
aside, AIR 1977 SC 112, Rel. on. 

(Paras 3, 6, 7) 

Cases Referred : Chronological Paras 

1978 Lab IC 528 (Andh Pra) 2 

AIR 1977 SC 112 : 1977 SCC (Lab) 532 4 

H. S. Gururaja Rao, for Petitioner; 


A, Krishna Murthy (for No. 1), for Re- 
spondents. 


ALLADI KUPPUSWAMI, C. J.:— The 
petitioner was appointed on 19-7-1974 as 
a temporary Supervisor in the Primary 
Land Mortgage Bank, Sircilla, now 
known as the Sircilla Co-operative Agri- 
cultural Development Bank Ltd, Earlier 
when he was occupying the post of a 
Supervisor in the Land Mortgage Bank, 
Jagtial his services were terminated in 
1973 on the ground that he had mis- 
appropriated a sum of Rs, 31/-. It is 
the case of the petitioner that no en- 
quiry was conducted and his services 
were terminated in violation’ of the 
principles of natural justice. After the 
said termination, he joined the Sircilla 
Bank as a temporary Supervisor, The 
Manager of the Central Agricultural 
Development Bank informed the em- 
ployer through his letter dated 12-9-1974 
that the petitioner was involved in mis- 
appropriation of funds of a sister insti- 
tution and directed the first respondent 
viz., the Sircilla Bank to dispense with 
his services. Thereafter, a number of, 
letters were written by the Depuly. 
Registrar, Agricultural Development 
Bank, Warangal, during the period from 
13-12-1974 to 3-9-1975 Arecing the 
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Bank to terminate the services of the 
petitioner failing which it was threaten- 
ed that the salary paid to the petitioner 
« would be surcharged on the persons res~ 
` ‘ponsible. Ultimately a resolution was 
passed by the Managing Committee of 
the first respondent-Bank’ on 26-11-1976 
that his services should be terminated. 
Giving effect to this resolution the 
Chairman passed an order dated 27-11- 
1976 terminating the services of the 
petitioner from 27-11-1976, Challenging 
the said order, the petitioner filed this 
writ petition, 

2. A preliminary objection was raised 
that a writ is not maintainable to quash 
the order of a co-operative society. 

' When the matter came up before 
c Raghuvir, J., he directed the writ peti~ 
` tion to be posted before a Division 
Bench. 


3. Sri Gururaja Rao, the learned 
counsel for the petitioner, contends that 
the decisions holding that a writ petli- 
. ition is not maintainable against a cCoO- 








‘!Division Bench of this Court in W. P. 
No. 818/75 dated 29-7-1977 (Reported in 
1978 Lab IC 528 (Andh Pra)) require re- 
- [consideration in view of the recent 
rend of decisions of the Supreme Court. 
=": We consider it, however, unnecessary to 
-© go into this question as we are of the 
view that in effect what is being chal- 
lenged in this writ petition is the direc- 
tion given by the Deputy Registrar, 
Agricultural Development Bank, who is 
z the second respondent herein, It is clear 
- even from the order of the Chairman 
dated 27-11-1974 that the Deputy Reg- 
-istrar through his letters dated 13-12- 
. 1974, 17-5-1975, 19-6-1975 etc, was 
- directing the Bank to terminate the ser- 
‘ vices of the petitioner and was also 
threatening to levy surcharge if his 
- directions were not carried. out. These 
letters are specifically referred to in the 
‘impugned order. On a reading of the 
‘order asa whole, we are satisfied that 
‘the order of termination is a direct con- 





the writ petition is in substance, 
j j challenging the directions given by the 
.| Deputy Registrar. In these circumstances, 


‘we are .of the. view that the writ peti- 


=" ‘Hon -is maintainable, 


‘4, ‘Reference may be made ip this- 
connection to a decision of ‘the Supreme’ 


ha 


operative society including that of a, 
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Court in Nayagarh Co-operative Central 
Bank v, Narayan, AIR 1977 SC 112 
where the learned Judges of the 
Supreme Court, while pointing out that 
they were inclined to the view that writ 
petition is not maintainable against a 
co-operative society, observed that in 
that case the petitioner was asking for 
relief not really against the co-operative 
society but in regard to the order pass- 
ed by the Registrar who disapproved 
the ‘appointment of respondent No. 1 as 
Secretary of the Bank and thereafter 
the President of the Bank issued an 
order terminating the services of the 
Secretary. 

%. Sri Krishna Murty tried to per- 
suade us that the impugned order was 
not made merely because the Deputy 
Registrar had directed the Bank to ter- 
minate the petitioner’s services, He sub- 
mitted that there was another reason 
for terminating the services viz., that the 
petitioner’s appointment was irregular 
as it had been made without the prior 
approval of the President, Central Land 
Mortgage Bank ds required by Special 
bye-law No. 8. The termination of the 
services on the ground that he was also 
involved in misappropriation of funds of 
a sister institution was only a statement 
of fact which they were made aware of 
through -a letter addressed by the 
Branch Manager of the A. P.C. C. A.D. 
Bank, Warangal. We are not inclined to 
agree with this interpretation of the im- 
pugned order. There can be no doubt 
that the main reason for passing the 
order of termination was the direction 
of the Deputy Registrar contained in 
the various letters referred to earlier 
and the threat of the Deputy Registrar 
that the employer should be surcharged 
for this irregular appointment. 

6. Having regard to the conclusion 
that the order of termination was for 
the reason that the petitioner had been 


‘involved in misappropriation of funds 


earlier of a sister institution, it cannot 
be denied that the termination for such 
misconduct can be effected only after 
giving notice and an opportunity to the 
petitioner to state his objections, Ad- 
mittedly no such opportunity was given. 
Assuming that the reason for termina- 
tion was that, his prior appointment was 
irregular and contrary to the bye-law, 
even in such a case we are of the view 
that the petitioner should have been 
given an opportunity to show cause why 
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ie services should not he dispensed 
ith, 


7. We therefore, allow this writ peti- 
‘ition and set aside the order of termina- 
tion. This will not preclude the auth- 
orities, if they are so advised, to take 
appropriate proceedings against the peti- 
tioner after giving notice to the peti- 
tioner and a reasonable opportunity to 
meet any case sought to be made out. 
In- the circumstances, there will be no 
order as to costs. o 

8. Sri Krishna Murty makes an oral 
application for leave to appeal to the 
Supreme Court. We see no substantial 
question of law of general importance 
which requires to be considered by the 
Supreme Court involved in this writ 





a The oral application is rejected. 


Petition allowed. 
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JEEVAN REDDY, J. 
Govind Bhatt, Petitioner v. Peddi 
Gangaram and another, Respondents, 
Civil Revn. pet No. 5197 of 1980, D/- 
8-7-1981, 


A. P. Charitable and Hindu Religious 
Institutions and -Endowments Act (17 of 
1966), Ss. 71 and 70 (2) — Absence of 
Rules under S. 71 — Effect, 


Merely because rules are not made 
under Sec, 71 prescribing the mode in 
which the notice should be published, 
or the inquiry should be made, it does 
not follow that Revenue Divisional Offi- 
cer cannot exercise the power conferred 
upon him by Section 71, In the absence 


of Rules, he has to act and proceed in . 


accordance with the principles of natural 
justice, A notice has to be served in a 
manner and mode, which is sufficient 
and adequate in the circumstances of 
the case and the inquiry should be made 
consistent with the principles of natural 
justice which means both parties should 
be given a reasonable opportunity to 
establish their respective contentions. 
Under S. 71, the RDO acts, as a quasi- 
judicial tribunal which. ‘also means that 
he has to act and pass orders fairly, on 


the material placed before him and’ in 


accordance with law. Therefore Inam- 
dar’s application could not be rejected 
on the ground that no rules have been 
framed under Section 7%... (Para 13) 


1Y/KY/E306/81/JDD 


Govind Bhatt v. P. Gangaram z 


A. L R. 
Cases Referred : Chronological Paras 
AIR 1962 SC 574 : 1962 Cri LJ 507: 


(1962) 1 SCJ 583 12 

Mohd, Azizullah Khan, for Petitioner; 
Syed Sadatullah Hussaini, for Respon- 
dent; R, Venugopal Reddy as amicus 
curiae, 

ORDER :— The petitioner filed a com- 
plaint before the Sub-Collector; Bodhan 
stating that survey No. 152 admeasuring 
Ac. 6-00 situated at Doulatapur village 
of Madnoor taluk ‘has been alienated by 
the first respondent in favour of the 
second respondent. According to him the 
said land is a service inam land attach- 
ed to Sri Chidanand Swamy and Ven- 
kateshwara and Joshigiri. He requested 
that the land should be resumed in 
favour of the petitioner, the Inamdar. 

2. On the basis of the said applica- 
tion, a show cause notice under Sec, 6 
of Inam Atiyat Enquiry Act was issued 
to the respondents, who appeared and 
filed a counter. They denied that the 
said land is attached to Sri Chidanand 
Swamy and Venkateshwara temple. They 
relied upon a decision of the Munsif 
Magistrate’s Court, Yellareddy in that 
behalf. They also denied. the allegation 
that the petitioner is the imamdar en- 
titled to the possession of the said land. 


3. On the basis of the pleadings the 
Sub-Collector framed three issues, viz., 

1, -Whether the disputed land is the 
service inam land? | 

2. Whether the judgment, in O. S. 23/ 
75 of Munsif Magistrates Court, ope- 
rates as res judicata? - 

3. Whether the land can be resumed 
in favour of the petitioner? 

4, On issue No, 1 he found that “the 
Jand bearing Survey No, 152, area Ac. 
6.12 guntas, as per Muntaqab is service 
inam land and attached to Chidanand 
Swamy and Venkateshwara Temple.” 


5. On issue No, 2 he found that, ‘the 
Atiyat Court has the jurisdiction to en- 
quire and take action, if there is any 
violation of provisions of Andhra Pra- 
desh Charitable and Hindu Religious 
Institutions & Endowments “Act 1966.” 


6. On issue No. 3 he found that, “the 
petitioner’s request is liable to be re- 
jected inasmuch as no rules have been 
framed as contemplated by S, 71 of the 
A. P. Charitable and Hindu Religious 
Institutions and Endowments Act 1988.” 

7. The petitioner preferred an “appeal 
before the Joint Collector. The Jcint 
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Collector dismissed L the appeal agreeing 
with the Sub-Collector that, in the ab- 
sence of rules being made, as contem- 


- plated by Section 71, the Sub-Collector 


was right in rejecting the petitioner’s 
application. Hence this Revision peti- 

8. Section 71 of the Andhra Pradesh 
Charitable and Hindu Religious Institu- 
tions & Endowments Act provides for 
resumption of inam tands. It says that 
the Revenue Divisional Officer, may suo 
motu or on. application of the trustee of 
of any persons having interest in the 
institution or endowment, authorised by 
the Commissioner, by order, .resume the 
whole or any portion of any inam land 
referred to under Section 70, if the 
holder of inam has effected a transac- 
tion, which is null and void under Sec- 
tion 70. 


9. Sub-section (2) which is relevant 


for the present purpose reads as follows: ' 


“Before passing an order under sub- 
sec, (1) the Revenue Divisional Officer, 
shall give notice to the trustee, to the 
Commissioner, to the holder of the inam- 
land, to- the person in possession of the 
inam larid where.: he is not the holder 
thereof, and to alienee, if any, of the 
inamland and also publish a copy of the 
notice in such manner as may be pre- 
scribed, which publication shall be 
deemed to be sufficient notice to every 
other person likely to be affected by 
such order; and consider the objections, 
if any, after holding such inquiry as 
. may be prescribed.” | 


10. Sub-section (3) ‘says that every 
order passed under sub-sec, (1) shall be 
communicated 'to each of the persons 
mentioned in sub-section (2) and also be 
published in the manner prescribed. 


11. Now the objection ‘of the respon- 
dents is that no rules havé been framed 
prescribing the manner of publication 
of a copy of the notice or prescribing 
the manner in which the inquiry should 
be held, as contemplated by sub-sec. (2). 
In my opinion the ground upon which 
the petitioner's application - has been , Te- 
jected is unsustainable, 


"12. It has been held by the- Sapena 
Court in Dargah Committee v., State of 
Rajasthan, AIR 1962 SC 574, that merely 
because rules are not made, it does not 
follow that the statutory power confer- 
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can be made under S. 222. 
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red on-an authority or “body is un- 
enforceable: That was a case where Sec- 
tion 222 (1) contemplated rules being 
made prescribing the form in which a 
demand should be made, No such rules 
were however made. It was argued that 
in the absence of such rules, no demand 
That argu- 
ment was negatived by the Supreme 
Court in the following words (at p. 578): 

“If the rules are not prescribed, then 
all that can be said is that there is no 
form prescribed for issuing a demand 
notice; that does not mean that the sta- 
tutery power conferred on the committee 
by S, 222 (1) to make a demand is unen- 
forceable.” | 

13. Applying the principle of the 
said decision to the present case, it must 
be held that merely because rules are 
not made prescribing the mode in which 
the notice should be published, or the 
inquiry should be made, it does not fol- 
low that the R. D. O. cannot exercise 
the power conferred upon him by S. 71 
of the Act. In the absence of Rules, he 
has to act and proceed in accordance 
with the principles of natural justice, A 
notice has to be served in a manner and 
mode, which is sufficient and adequate 
in the circumstances. of the case and 
the inquiry should be made consistent 
with the principles of natural justice 
which means that both parties should 
be given a reasonable -opportunity to 
establish their respective contentions. 
Under S, 71, RDO acts, as a quasi judi- 


cial tribunal which also means that he 


has to act and pass orders fairly, on the 
material placed before him and in ac- 
cordance with law. ‘Indeed, in this case, 
the Sub-Collector is not a stranger to 
such proceedings. Under several enact- 
ments, for example under AP (TA) Ten- 
ancy and. Agricultural Lands Act, he 
acts ‘as a quasi Judicial Tribunal, 

14. I must, also point out that it was 
really unnecessary in this case to refer 
to the Atiyat Enquiry Act. The allega- 
tion is that this is a service inam land 
attached to a temple. In such a -case it 
would be governed by S. 71 of the A.P. 
Charitable and Hindu Religious Institu- 
tions andi Endowments Act; 1966 and 
indeed the RDO ultimately came to rely 
upon and pass orders under this pro~ 
vision alone. It is therefore directed that 
the Sub-Collector shall proceed with re- 
ference to and in accordance with the 
provisions of the Andhra Pradesh Chari~ 
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table and Hindu Religious Institutions 
and Endowments Act 1966 (Act 17 of 
1966) and in particular S, 71 of the Act 
and pass final orders in the proceedings 
in accordance with law after hearing 
both the parties, 

15. Mr, Sadatullah Hussaini, learned 
counsel for the respondents, requests 
that his clients may be given an oppor- 
tunity for filing a fresh counter. He 
submitted that the proceedings initiated 
by the petitioner were not under or with 
reference to S. 71 of the A, P, Charita- 
ble and Hindu Religious Institutions & 
Endowments Act, but were purported 
to be taken under 5, 6 of the Atiyat En- 
quiries Act, and therefore his clients 
could not raise appropriate defences 
under the provisions of $, 71 of the Act. 
I find this argument worthy of ac 
ceptance., It is therefore directed that 
the. respondents shall be given an op- 
portunity for filing their counter and 
then the Sub-Collector shall frame ap- 
propriate issues and proceed to dispose 
of the matter in accordance with the 
law, as directed above, 

16. This revision petition is allowed 

in the above terms. No costs. Advocate’s 
ra Rs. 150/-. 

I7. In this case I requested Mr, R. 
Venugopal Reddy to assist the Court on 
the point, whether any rules have been 
framed under S. 71 of the Act and whe- 
ther even in the absence of rules, the 
inquiry can go on. Accordingly, he 
stated before me after due enquiry that 
no rules have been framed, but relied 
upon the decision of the Supreme Court 
referred to above. I am grateful to Sri 
Venugopal Reddy for the, assistance re- 
ndered by him. n 

: Revision allowed. 
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CHENNAKESAV REDDI AND 
MADHUSUDAN RAO, JJ. 

Satyapramoda Thirthaswamulavaru, 
Appellant v. Mula Gunnayya (deceased) 
and others, Respondents. 

Appeal No, 210 of 1975, D/- 8-7-1981." 

(A) Registration Act (16 of 1908), Sec- 
tion 17 (1). (d) — Compromise decree — 
Compromise merely. recognised per- 


*Against decree of Stub. J. Amalapuram, 
in Original Suit No i7.of 1969. 


- JY/KY/E821/81/LGC 


satyapramoda Thirthaswamulavaru v, M. Gunnayya 


A. I. R. 


manent rights of occupancy of defen- 
dants — Not creating any rights — Held 
that it did not operate as a fresh lease 
and hence was not invalid for want of 
registration. (Para 17) 

(B) Evidence Act (1 of 1872), S. 114 
Blas, (i) — Presumption — Grant — 
Lost grant — Absence of evidence as to 
terms of grant — No presumption as 
to terms of grant can be raised, AIR 
1934 PC 84, AIR 1918 PC 169 and AIR 
1924 PC 65, Foll, (Para 18) 


(C) Evidence Act (1 of 1872), S. 90 — 
Presumption as to document 30 years 
old — Certified copy of document in 
question (Special Vakalat) produced — 
Evidence for reception of secondary evi- 
dence provided by reply of District 
Court that the document was destroyed 
as per rules — Document produced from 
proper custody — Held that the pre 
sumption under S. 90 can be drawn in 
respect of certified copy of special 
vakalat, (Para 25) 


(D) Limitation Act (36 of 1963), Arti- 
cles 64, 65 — Adverse possession — Les- 
sees in possession of suit lands for over 
55 years — They must be found to have 
acquired rights as perpetual lessees by 
adverse possession. (Para 29) 

(ŒE) Civil P. C. (5 of 1908), S. 9 — 
Andhra Pradesh (Andhra Area) Tenancy 
Act (18 of 1956), S. 17 — Jurisdiction of 
Civil Court — Relief claimed not only 
for eviction but also for damages — As 
the tenancy Court cannot grant relief 
for damages, comprehensive suit in Civil 
Court is maintainable — S. 17 of Ten- 
ancy Act is no bar for maintainability of 
suit, 

When only a part cf the relief claim- 
ed can be granted by a tenancy Court, 
the Civil Court had jurisdiction to enter- 
tain the suit: Indisputably in the instant 
case as the Tenancy Court cannot grant 
relief for damages and only a relief of 
eviction can be granted by the Revenue 
Court the Civil Court has jurisdiction 
to entertain the suit. (Para 31) 
Cases Referred : Chronological Paras. 


AIR 1971 Andh Pra 87: (1970) 2 Andh 
31 


WR 226 (FB) | 
AIR 1966 SC 629: (1967) 1 Andh WR 4: 
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(1966) 1 Andh WR 352 > `> > , 3l 


(1964) 1 Andh WR 37: ILR (1965) Andh 
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22 
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Bom LR 805 24 
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18 
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ATR 1927 Cal 913: (1927) 31 Cal WN w 

16 

‘ AIR 1924 PC 65: (1924) 51 Ind App 83 

18 


AIR 1923 PC 205:47 Mad LJ 248 26 
AIR 1919 PC 79: (1919) 37 Mad LJ 525 

15 
AIR 1918 PC 169: (1918) 45 Ind App 209 

18 
AIR 1916 Cal 507:20 Cal WN 943 22 
AIR 1914 Lah 112: 1914 Pun LR 212 22 

B. Rama Rao, for Appellant; M., Sur- 
yanarayana Murthy, (for Nos, 2 to 4), 
for Respondents. 

CHENNAKESAV REDDI, J.:— The 
principal question, if not the only ques- 
tion, that requires consideration and 
determination .in this appeal is ‘“whe- 
ther a compromise decree if it operates 
as a lease is invalid for want of registra- 
tion under Section 17 of the Indian Re~ 
í gistration Act”? 


2. The Plaintiff, Uttaradi Mutt, is a 
religious institution. Sri Satyapramoda 
Thirtha Swamulavaru is the Head of the 
Uttaradi Mutt. Sri M, V. Ramanacha~ 
rya is the General Power of Attorney 
Holder and Agent of the said Head of 
the Uttaradi Mutt Plaint A and B 
schedule properties situate in the village 
Ananthavaram in East Godavari District 
are inam lands and they were granted 
for the support of the Uttaradi Mutt. 
The lands are covered by title deed 
No. 5204. The grant covered both kudi- 
varam and Melvaram interest in the 
lands. The Mutt has been enjoying the 
suit properties by: leasing them to 
tenants, 


3. The plaintiff Mutt through the then 
. Power of Attorney Holder and. Agent 
of the Head of the Mutt filed the. suit 
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O. S. No. 17 of 1908` in the Court -of 
the District Judge, East Godavari at 
Rajabmundry for recovery of possession 
and for profits against the first defen- 
dant and the grandfather of the second 
defendant and some others. The said 
suit was compromised on 5-3-1910 and 
Ex. A-l is the certified copy of the 
compromise decree ın O. S. No, 17 of 
1908. In pursuance of the said compro- 
mise, the first defendant and the grand- 
father of the second defendant, and after 
the latters death, tha second defendant 
have been in possession of the plaint 
schedule properties paying the agreed 
rent Rs, 40-50 per year per acre. They 
were also paying the land revenue and 
water tax due to the Government. The 
defendants paid rents up to the end of 
Fasli 1365, corresponding to 1955-56, but 
they committed default in payment of 
rent due under the compromise decree 
since the fasli year 1366. Thereupon, 
the plaintiff got issued quit notice Ex, 
A-8, dated 31-12-1959 to the defendants 
stating that they have committed 
default in payment of rent due under 
the compromise decree Ex, A-1 and de- 
manding the defendants to deliver pos- 
session of the suit schedule properties to 
the plaintiff by the end of the agricul- 


“tural year 1959-60. It was also stated in 


the notice that the compromise decree 
was not valid and binding on the plain- 
tiffs. The defendants received the 
notice, but the first defendant alone sent 
a reply notice Ex. A-9 dated 31-1-1980. 
It was also stated in the reply notice 
that the plaintiff-Mutt lost title to the 
suit lands by virtue of the notification 
issued under the Madras Inams Aboli- 
tion and Conversion into Ryotwari Act, 
1948, (Act XXVI of 1948), that the 
suit properties vested in the Govern- 
ment and that the Government made a 
demand and collected revenue of Rupees 
181-08 from him on 20-3-1960 for Fasli 
years 1365, 1366 & 1367. It was further 
stated in the reply netice that the plain- 
tiff’s remedy was only against the Gov- 
ernment and that he was not liable to 
deliver possession of. the plaint schedule 
lands to the plaintiff, 


4, The plaintiff pleads that the suif 
lands do not form part of the estate and 
that the suit properties are not attracted 
by the provisions of Madras Act XXVI 
of 1948. On the other hand, it is plead- 
ed, that they (the suit lands) come under 
the Andhra Inams Abolition and Con- 
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version into Ryotwari Act, 1956 (Act 
XXXVII .of 1956) and that a patta was 
granted in favour of plaintiff-Mutt in 
respect of the schedule properties on 
21-11-1969 under Ex. A-7, Therefore, 
it is pleaded that the Mutt is the abso- 
lute owner of the plaint schedule pro- 
perties and the defendants cannot resist 
the plaintiffs claim, 


5. The plaintiff alsv pleads that the 
compromise. decree Ex, A-1, under 
which the defendants claim rights’ of 
occupancy, has not been registered and 
is, therefore, invalid in law. It is also 
submitted that the compromise decree 
was entered into by the Agent and Po- 
wer of.Attorney Holder, who was not 
authorised to do so, that the compromise 
was not beneficial to the Mutt and, 
therefore, the compromise decree was 
not binding on the Mutt. So, it is as- 
serted, that the defendants are to be 
treated as tenants from year to year 
paying rent at Rs. 40.50 and, therefore, 
the plaintiff rightly repudiated the ten- 
ancy created under the compromise 
decree by the notice Ex. A-8, issued on 
31-12-1959. Therefore according . to 
the plaintiff-mutt, the defendants have 
no right to continue in possession of the 
property as they committed default in 
payment of rent and they are liable to 
pay damages for use and occupation in 
respect of the suit properties. Conse- 
quently, the plaintiff filed the suit for 
recovery of possession and for profits. 


6. Defendants 1 and 2 filed ‘a written 
statement denying the material allega- 
tions in the plaint and contending inter 
alia that they and their predecessors- 
in-title have been in possession and en- 
joyment of plaint schedule lands from 
times immemorial, that the plaintiff had 
only the melvaram right of receiving 
rents even under the original grant and 
that the kudivaram right always vested 
in the defendants. It was further aver- 
red that the defendants had occupancy 
rights even by the time of the grant and 
that the plaintiff was only given the 
right to collect the rents, It was also 
contended that the plaintiff was estopp- 
ed from contending that it was the ab- 
solute owner of the lands, in view of 
the compromise decree Ex, A-1 lawfully 
‘entered into O, S. No. 17 of 1908, umder 
which the permanent rights of occu- 
‘pancy of the defendants were recognised. 
It is the case of the defendants that the 
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compromise decree was binding on both 
the parties and the suit was barred by 
res judicata. In. any case, it was con- 
tended that even if the compromise was 
null and void, the defendants had pre- 
scribed their rights to suit property by 
adverse possession, It was ‘also stated 
that the notification issued under the 
Madras Act XXVI of 1948 with respect 
tothe suit lands was perfectly valid and 
it became final and that the plaintiff 
lost title to the suit land by virtue of 
the notification and the suit properties 
vested in the Government, According to 
the defendants, they paic the rent to the 
Government -on pain of distraint at 
Rs. 40-50 per year for Faslies 1365 to 1367 
and that the same was intimated to the 
plaintiff. It was also pleaded that no 
prerequisite notices, as required by: 
Andhra Abolition of Inams and Conver- 
sion into Ryotwari Act of 1956, was 
ever served on the defendants before 
the grant of patta to the plaintiff and, 
therefore, the patta alleged to have been 
granted in favour of the plaintiff was 
null and void, It was further contend- 
ed that the compromise decree in O.S. 
No. 17 of 1908 was not in any way viti- 
ated for want of registration and the 
defendants have got every right to con- 
tinue in possession of the smit lands be- 
ing owners of Kudivaram interest, 

7. First defendant died during the 
pendency of the suit and defendants 4 
to 6 were impleaded as his legal repre- 
sentatives, They filed a written state- 
ment and their averments and conten- 
tions were substantially the same as, 
those made on behalf of defendants 1- 
and 2.- It was, however, pleaded that 
they got the properties under a regis- 
tered partition deed with their father, the 
first deféndant, It was contended that the 
Government was a necessary party to 
the suit and the suit was bad-for non- 
Hoinder of necessary parties. It was 
further averred that in any event, the 
plaintiff had no title to and : possession 
of the plaint schedule properties within 
the statutory period since the plaintiff 
gave away the lands as long back as in 
the year Tarana, corresponding to 1824 
to one Sankaramanchi Srinivasachari, It 
was further pleaded that the Civil Court. 
had no jurisdiction to pass a decree for 
possession of the plaint schedule pro- 
perties since. the defendants, as pleaded 
by the plaintiff itself, were tenants 
holding over and the piaintiffs remedy 
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was only to file an eviction petition 
under Section 13 of the Andhra ee 
Act, — 

8. On the aforesaid pleading of the 
parties, following issues were framed 
by the trial Court: 

1, Whether the suit land is an estate? 

2. If so, whether the plaintiff is en- 
titled to possession? 

3. Whether the defendants are entiti- 
ed to occupancy rights by adverse pos- 
session or otherwise? 

4, Whether the compromise decree in 
O. S, No. 17/1908, does not bind the 
plaintiff? 
~ §. Whether the plaintiff holds the 
patta for the suit lands? `- 

6. If so, whether the para does not 
bind the defendants? 
€ 7. To what damages is plaintiff en- 
titled? 

8. Whether the plaintiff is estopped 
from claiming possession? 

9. To what relief? 

Additional Issue framed on 26-8-1972. 
Whether the suit is barred by res judi- 

cata? Additional Issues framed on 18-11- 
1972, 

1, Whether the plaintiff has fitle and 
possession within statutory period? | 

9, Whether the Court- Tee paid is cor- 
rect? Additional issue framed on 6-9- 
1973, 

1. Whether the Government is a ne 
cessary party to the suit? 


2. Whether this Court has no juris- 
diction? 


€ 9, The learned‘ subordinate Judge 
on a close scrutiny and careful apprai- 
sal of the entire evidence in the case, 
found that the suit schedule lands do 
not form part of -Zamindari estate, that 
Ananthavaram, which was a proprietary 
village, was taken: over by the Govern- 
ment under Andhra Tnams Abolition and 
Conversion into Ryotwari Act, (Act 
XXXVII of 1956) and that the suit lands 
are inams which fali within the purview 
of Andhra Inams Abolition and Conver- 
sion into Ryotwari Act of 1956. It was 
further held that patta was granted in 
respect of the inam lands under Ex. A-7 
to the plaintiffs under Section 3 of the 
Zaid Act. The learned Subordinate 
Judge also held that a Civil Court had 
no jurisdiction to order ejectment of the 
defendants. and that the tenancy Court 


rs 


alone had jurisdiction to order eviction - 


of the defendants. The trial Court also 
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held that the compromise decree Ex.A-1 
was validly entered into, that it merely 
recognises the rights of the defendants 
and it. did not operate as a lease and 
therefore its non-registration did not 
render it invalid. It was further held 
that the compromise decree was also ef- 
fective as an estopped between the par 
ties and, therefore, the plaintiff cannot 
claim possession of the suit lands, The 
learned Subordinate Judge also held 
that the defendants had acquired a per- 
manent right of occupancy by virtue of 
adverse possession, Having recorded the 
aforesaid findings, the learned Subordi- 
nate Judge dismissed the suit. Hence 
this appeal by the plaintiff-Mutt. 


10. The first and principal “question 
that was debated in detail before us 
was whether the compromise ‘decree 
Ex. A-1, operated as a lease and was in- 
valid, therefore, for want of registration 
under Sec, 17 of the Indian Registration 
Act. In any case, it was contended that 
the compromise decree was not properly 
entered into, that it was entered into 
by a person not authorised to enter into 
a compromise and, therefore, it was not 
binding on the plaintiff. It was submit- 
ted that since, the compromise decree 
was invalid, the defendants could not 
claim permanent rights ‘of occupancy by 
adverse possession. 


11. On the other hand, the learned 
counsel for the respondents submits that 
the compromise decree, Ex. A-1 was 
validly entered into’ and that the said 


- decree does not operate as a lease, but 


merely recognises the -permanent oc- 
cupancy rights which the defendants 
had. In any case, he submits that even 
if Ex, A-1 operates as a lease and is 
invalid for want of registration, it can 
be looked into for collateral purpose. 
He submits that since the defendants 
continued to be in possession as per- 
manent lessees even though under an in- 
valid document, Ex. A-1, for over the 
statutory period, the defendants must 
be held to have rights of perpetual lease 
by adverse possession. 

12. Before we proceed to consider the 
soundness of the: rival contentions, it 
would be necéssary to look at S, 17 of 
the Indian Registration Act, which is 
as under. 

17, (1) The following documents shall 
be registered if the property to which 
they relate is situate ip a district in 
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which, and if they have been executed 
on. or after the date on which, Act 
No, XVI of 1864, or the Indian Registra- 
tion Act 1866 (XX of 1866) or the Re- 
, istration Act 1871 (VII of 1871) or the 
Indian Registration Act 1877 (III of 1877) 
or this Act came or comes into force, 


namely; 

(a) instruments of gift of immovable 
property 

(b) other non-testamentary instru- 
ments which purport or operate to 
create, declare, assign, limit or exting- 


wish, whether in present or in future, 
any right, title or . interest, whether 
vested or contingent, of the value of 
one hundred -rupees and: upwards, to 
or in immoveable property; 

(c) non-testamentary instruments 
which acknowledge the receipt or pay- 
ment of any consideration on account of 


the creation, declaration, assignment, 
limitation or extinction of any such 
right, title or interest; 

(d) leases of immovable property 


“from year to year, or for any terms 
exceeding one year or reserving a yearly 
rent; and 
(e) non-testamentary - instruments 
transferring or assigning any decree or 
order of a Court or any award when 
such decree or order or award purports 
or operates to create, declare, assign, 
limit or extinguish, whether in present 
or in future, any right, title or interest, 
whether vested or contingent, of the 
value of one hundred rupees and up- 
ward to or in immovable property. 


Provided that the (State Government) 
may, by order published in the (Official 
Gazette), exempt from the operation of 
this sub-section any leases executed in 
any district, or part of a district, the 
terms granted by which do not exceed 
. five years and the annual rents reserved 
by which do not exceed fifty rupees, 

(2) Nothing in Cls. (b) and (c) of sub- 
sec, (1) applies to: 

(i) any composition deed: ‘or 

(ii) any instrument relating to shares 
in a Joint Stock Company, notwith- 
standing that the assets of such com- 
pany consist in whole or in part of im- 
. moveable property; or 

(iii) any debenture issued by any 
‘such company and not creating, declar- 
ing, assigning limiting or extinguish- 
ing any right, title or interest to or in 
Immoveable property except in so far 
as it entitles the holders to-the security 
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afforded by a registered instrument 
whereby the company has mortgaged, 
conveyed or otherwise transferred the 
whole or part of its immoveable pro- 
perty or any interest therein to trustees 
upon trust for the benefit of the 
holders of such debentures; or 

(iv) any endorsement upon or trans- 
fer of any debenture issued by any such 
company; or 

(v) any document not itself creating, 
declaring assigning, limiting or ex- 
tinguishing any right, title or interest 
of the value of the hundred rupees and 
upwards to or in immoveable property, 
but merely creating a right to obtain 
another document which will, when 
executed, create, declare, assign, limit 
or extinguish any such right title or in- 
terest; or ’ 

(vi) any decree or order of a Court 
(except a decree or order expressed to 
be made on compromise and comprising 
immoveable property other than that 
which the subject-matter of the suit or 
proceeding) or; 


(vii) any grant of immoveable pro- 
perty by the (Government) or 
(viii) any instrument of partition 


made by a Revenue Office; or 
(ix) any order granting a loan or in- 
strument of collateral security granted 
under the Land Improvement Act 1871 
(AX XVI of 1871) or the Land Improve- 
ment Loans Act 1883 (XIX of 1883); or 
(x) any order ‘granting a loan under 
the Agriculturists Loans Act (1884) (XII 
of 1884) or instrument for securing the 
repayment of a loan made under thig 
Act; or | 
(x-a) any order made under the Cha- 
ritable Endowments Act 1890 (VI of 
1890) vesting any property in a treasurer 
of Charitable Endowments or divesting 
any such treasurer of any property; or 
(xi) any endorsement on a mortgage- 
deed acknowledging the payment of the 


‘whole or any other part of the mortgage- 


money, and any other receipt- for pay- 
ment of money due under a mortgage 
when the receipt does not purport to 
extinguish the mortgage; or 

(xii) any certificate of sale granted to 
the purchaser of any property sold by 
public auction by a Civil or Revenug& 
Officer, 

(Explanation: A document purporting 
or operating to effect a contract for the 
Sale: of-immoveable property shall not 
be deemed to require or .even to: have 


1982 


- required registration by reason -only of 
“the fact that such document contains 
a recital of the payment of any earnest 
‘money or of the whole or any part of 
the purchase money) - > 
(3) Authorities to adopt a son, ex 
ecuted after the first day of Jan. 1872, 
‘and not conferred by a will, shall also 
` be registered. 


13. Sub-section (1) of S. 17 lays down 
that the instruments mentioned in 
Cls, (a) to (e) are compulsorily registra- 
ble. Cl. (d) which is relevant for the 
purpose of this case says that leases of 
immoveable property from year to year 
or for any term exceeding one year re- 
quire registration. Sub-sec, (2) of 5. 17 
enacts exceptions to Cls. (b) and (c) of 
sub-sec, (1). Cl, (d) of sub-sec. (1) is 
excluded from the operation of sub-sec~ 
tion (2), Clause (d) clearly provides 
_ that a lease of immoveable property for 
an year or more or a term exceeding 
‘one year is compulsorily registrable. 
Therefore, non-registration of a docu- 
ment which creates lease for more than 
one year renders the document inad- 
_,missible in evidence. But the learned 
counsel for the ‘appellant submits that 
the compromise decree Ex. A-1 deals 
‘only with the properties in the suit and 
:. `a decree passed in accordance therewith 
is exempt under Cl. (vi) of Sec. 17 (2). 
_Cl. (vi) of S. 17 (2) provides that any 
.decree or order’ of a Court’ which deals 
: only ‘with the properties in the suit ‘is 
: exempt from the operation of Cls. (b) 
and (c) of sub-see. (1) of S. 17. So it 
specifically excludes cl, (d) of sub-sec- 
tion (1) from the sweep of sub-sec. (2). 
Therefore, sub-sec. (2) itself is inappli- 
. cable to documents falling under cl. (d) 
of sub-sec. (1) of S. 17. In other words, if 
a document operates as a_lease, then it 
falls outside:the ambit of the exceptions 
. enunciated in sub-sec, (2) of S. 17 for 
compulsory registration under the 
Indian Registration Act. . 


14. A Full Bench of the Madras High 
Court had occasion to consider the 
scope and applicability of S, 17 (2). 
' After exhaustive consideration of all 
~ the relevant facts, the Courts held that 
the compromise decree which operates 
as a lease requires registration under 
S. 17 (1) of the Act. The learned Judges 
held that sub-section (2) of Sec, 17 only 


.'. exempts decrees. and orders which fall- 


- within cls. (b) and (c) of sub-sec, (1) or 
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Clause (d) which relates to lease 
does not fall within the exceptions en~ 
grafted in sub-sec, (2) of S.. 17, 

15. The Privy Council in Hemanta 
Kumari Debi v. Midnapur. Zemindari 
Co., ( (1919) 37 Mad LJ 525): (AIR 1919 
PC 79) held that if the document in 


question is regarded as lease it could 
not be received in evidence. In that 
case, as in this case, the facts wera 


these: The plaintiff instituted two suits 
in the year 1895 for recovery of posses- 
sion of plots of land which have been 
diluviated, owing to the encroachment 
of the river Padma and had then sub- 
sequently reappeared. One of the suits 
O. S. No. 72 of 1895 was against the 
Government and the other suit O. 5. 
No. 73: of 1895 was against the firm of 
Watson and Company. The parties to 
the suits in O, S. No. 73`of 1895 entered 
into a compromise by which the defen- 
dants agreed to recognise the plaintiff's 
ownership of the land and in considera- 
tion: of that recognition the plaintiff 
agreed to give the defendants a per- 
manent. lease of the land of which 
they were in occupation. It was further 
agreed that if the plaintiff succeeded in 
her suit against the Secretary of State 
she would grant to them a pernament 
lease of the land with which that suit 
was concerned, The suit against the 
Government succeeded ‘and the defen- 
dants who were transferees of the 
rights of Watson and Company sued for 
specific performance of the agreement 
for a permanent lease of the land which 
the Government had held, The defen- 
dant contended that the suit was not 
maintainable by reason of the fact that 
the compromise decree in Suit O. S. No. 
73 of 1895 had not been registered, The 
Privy Council held that if the document 
in question could be regarded as lease, 
it could not be. received in evidence, But 
in that case, the Board held that the 
decree in that case did not fall within 
clause (d) of sub-section (1), 

16, The Calcutta High Court in Rajni- 
kantha Banerjee v. Raj Kumari Dasi, 
( (1927) 31 Cal WN 1099): (AIR 1927 Cal 
913), the Patna High Court in Jagdish 
Chandra v. Biseswar Lal (AIR 1941 Pat 
536) and the Lahore High Court in At- 
tar Chand Kapur and Sons v. Chandulal 
(AIR 1929 Lah 
291), expressed the same view. 

17. : That raises the conundrum whe- 
ther ‘the: compromise decree in this case, 
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Ex. A-1 operates as a lease? The learned 
counsel for the appellant submits that 
it operates as a lease, The opposite 
counsel submits that Ex. A-1 merely af- 
firms a pre-existing right of occupancy 
and does not create a new right. It is 
his submission that the documentary 
evidence in this case clearly establishes 
the possession of the defendants and 
their predecessor-in-interest from the 
year 1818. According- to him, the defen- 
dants and their predecessors-in-interest 
were enjoying the Kudivaram rights and 
were only paying Kattubadi and were 
mortgaging the properties and also ef- 
fecting alienations. The, submission of 
the learned counsel, in -our opinion, 4s 
a formidable one. It is clear from Ex. 
B-l, the plaint filed in O, S. No. 17 of 
1908 that the defendants mortgaged the 
suit properties and also alienatec them. 
The documentary evidence filed in the 
case shows that the defendants and 
their predecessors-in-interest were paying 
kudivaram of Rs. 12/- per year from the 
year Dhurmukhi, Subsequently, it was 
raised to Rs. 24/- commencing with 
Vilambi under Ex. B-243. The defen- 
dants had also filed registered leases, 
sale deeds and mortgages in respect of 
the schedule properties prior to the fl- 
ing of O. S. No. 17 of 1908 (vide Exs. 
B-35, B-36, B-37, B-38, B-40; BAI; 
B-54, B-55 etc). In the compromise 
decree it was clearly stated that the suit 
lands were in possession and enjoyment 
of the family of defendants 1 to 4 from 
times immemorial subject to payment of 
cist of Rs, 24/. that they held perma- 
nent rights of occupancy and that de- 
fendants 6,'7 and 9 and their predeces- 
sors-in-interest were in possession and 
enjoyment of the suit lands with, per- 
manent rights of occupancy. The com- 
promise decree then recites that since 
both parties would be put to grest trou- 
ble and expense if the litigation was 
pursued and it would be difficult to pre- 
dict what the ‘final decision of the Court 
would be, it was settled in accordance 
with the advice:of the mediators, that 
for the properties in their possession de- 
fendants 6 and 7 {the first defendant in 
the suit and his brother) should pay 
Rs. 40-8-0 by Sivarathri as cist every 
year to the plaintiff or its employees 
and that the defendants 6 and 7 would 
have permanent rights of occupancy to 
be enjoyed from generation to genera- 
tion, The decree similarly mentions that 
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for the lands in possession of the 9th 
defendant, the grand-father of the’ 2nd 
defendant, hah should pay Rs, 40-8-0 to- 
wards cists by Sivarathri every year to 
the plaintiff or his employees and that 
he will be entitled to enjoy the lands 
with permanent rights of occupancy 
from generation to generation. It is 
thus clear from the compromise petition 
that the defendants claimed rights of 
occupancy and the compromise merely 
recognised the permanent rights of oc- 
cupancy of the defendants and did not 
create any permanent rights. Therefore 
Ex, A-1 did not operate as a fresh lease 
and so is not invalid for want of regis- 
tration, | 

18. The, learned counsel then con- 
tends that defendants are only tenants 
who are let into possession by the plain- 
tiff under a terminable lease, and there 
is absolutely no proof of permanent 
rights of occupancy, He submits that 
there can be no presumption that the 
grant in favour of the plaintiff was only 
of Royal Revenue and not of both Kudi- 
varam and Melvaram interest. Admit- 
tedly, there is no evidence adduced by 
the plaintiff to establish the nature of 
the grant. The Privy Council in Popuri 
Ramayya v. Putcha Lakshminarayana, 


 @LR (1934) 57 Madras 443) : (AIR 1934 


PC 84) held that when grant was not 
produced and there was no evidence as 
to the terms of the grant, there can be 
no presumption as to the terms of the 
grant, The Privy Council in Suryanara- 
yana v. Patanna (1918) 45 Ind App 209: 
(AIR 1918 PC 169) held that in the ab- 
sence of evidence of the terms of inam 
grant made by a native ruler, there is 
no presumption that the grant was only 
of a Royal Revenue from the land and 
not of the soil. Again in Nainapallai 
Marakayar v, Ramanathan Chettiar 
({1924) 51 Ind App 83).: (AIR 1924 PC 
65) the Privy Council held that the per- 
manent right of occupancy can only be 
obtained by the tenant by custom or by 
grant from the owner of the land who 
happened to have power to grant such 
right or under an Act of the Legislature, 
but there can be no presumption of such 
a right. In that case, on the evidence, | 
the Board held that the temple was 
granted patta of both Melvaram and 
Kudivaram interest in the land and that 
the defendants did not obtain any rights 
of permanent occupancy under Act I of 
1908. 
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19. The Supreme Court in B, Satya- 
narayana v. Konduru Venkatapayya 
(AIR 1953 SC 195) ruled (at:p. 197) : 

“Where the question was whether the 
Inam comprised the land itself or only 
of the melvaram interest in the proper- 
ties, inference that the Inam grant com- 
prised only Melvaram rights cannot be 
inferred from the fact that under Col. 7 
of the Inam Register only the amount of 
assessment was set out.’ - 

20. This Court in Singaraju Rama 
Rao v, Nellore Linga Reddi (1956 Andh 
WR 89): (AIR 1957 Andh Pra 632) laid 
down the requirements for establishing 


occupancy rights, The Division Bench > 


laid down (at p. 641): 


_ “The requirements needed to establish 

occupancy rights and the circumstances 
which negative the existence of occu- 
pancy rights have been the subject- 
matter of decisions both of the. judicial 
committee and of the Madras High 


Court. Long possession, fixed rent, 
assertion oof title as occupancy 
ryots by tenants in mortgages 
and sales and partitions, and 


acting on the footing that for a long 
time the tenants owned the permanent 
rights of occupancy may point to the 
conclusion that they had acquired per- 
manent rights of occupancy apart from 
the Act. In contrast with that, the fre- 
quent changes of tenants, the increase 
inrents, the pulling of a tenant from 
one land and putting in another, admis- 
sions by tenants, not illiterate or igno- 
- rant, of the rights of the Tand-holder 
not only in muchilikas or pattas but in 
another documents may all be taken in- 
to. consideration in arriving at the con- 
clusion whether the landholder or a 
tenant was the owner of occupancy 
rights. The circumstances which nega- 
tive the existence of occupancy rights 
in the tenant may warrant the conclu- 
sion that the land-holder was the 
owner of that right. Similarly, circum- 
stances which negative the existence of 
the kudivaram right in the landholder 
may establish the right in the other. 
The evidence, therefore, has to be con- 
sidered in its entirety and the conduct 
of both sides extending over a long 
period must be considered in detail to 
come to the conclusion on the question, 
as between the two, inamdar and the 
tenant, who was the owner of the kudi- 


varam.” 
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21. In this case, ‘as already observed, 
the defendants have been in long pos- 
session. and they asserted title with oc- 
cupancy rights. They had mortgaged the 
lands; they had sold the lands, they had 
also partitioned the lands: and the pos- 
session of the. defendants and their pre- 
decessors~in-interest dates back to 1818. 
In these cireumstances, we have no 
doubt in holding that the defendants 
alone had the Kudivaram right and 
they had acquired. permanent. right of 
occupancy... 


22, It is next contended that the 
compromise decree Ex. A-i is invalid 
and not binding on the plaintiff and that 
the General Power of Attorney, Ex. A-2, 
executed by the Head of the Mutt on 
6-1-1907 did not empower Maremanda 
Subbarayacharlu and Kandala Rama- 
murti to enter into a compromise, and 
therefore, the compromise entered into 
Under 
Ex, A-2, the above two persons were to 
act jointly and severally, They were 
empowered to grant pattas to. ryots and 
obtain muchilikas in respect of. the sche- 
dule lands covered by T. D., No, 5204, 
they were also empowered to eject the 
tenants and to take action against the 
persons who were alleged to have il- 
legally occupied the lands of the Mutt 
in Ananthavaram. They were also em- 
powered to execute Vakalats and con- 
duct proceedings. before Civil, Criminal 
and Revenue Courts. It is further recit- 
ed, that whatever the agents jointly or 
severally filed and whatever instructions 
were issued by them, they would be ac- 
cepted as those done by the principal per- 
sonally. It is the contention on behalf of 
the plaintiff that under Ex. A-2 no 
power was conferred on Subbrayacharlu 
to enter into any compromise. The 
learned counsel submits that the power 
of attorney must be construed strictly 
and since the power of attorney did not 
authorise the agent to enter into com- 
promise, any compromise entered into 
by the power of attorney is invalid and 
inoperative. In support. of his submis- 
sion, he relied on the decisions of the 
Madras High Court. in P. L. S. S. Rama- 
nathan Chettiar v. K. M. V. V. Kumar- 
appa Chettiar (AIR .1940 Mad 650), the 
Lahore High Court In Mahomad Rashid 
v Rahamatullah (AIR 1914 Lah 112), 
and the Calcutta High Court in Chat- 
ferjee Brahmin v, Durga Dutt Agarwala 
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(AIR 1916 Cal 507), These decisions 
need not detain us long in view of the 
Special Vakalat executed by the Head 
of the Mutt Sri Satyagrana Thirtha- 
swamilavaru in favour of Sri N. Jala- 
durgaprasadarao who appeared for the 
plaintiff-Mutt in O. S. No. 17 of 1908. 
The Special Vakalat is Ex. B-47 dated 
18-2-1910, The Special Vakalat specifi- 
cally authorised Sri N, Jaladurga 
Prasada Rao to enter into a compromise. 
The Special Vakalat indicated the terms 
of the compromise contained in Ex. B-46. 
It authorised the said Jaladurga Prasada 
Rao to file the said compromise petition 
and to take necessary action for the ex- 
ecution of the decree for obtaining pay- 
ment of the amounts etc. 

23. It is, however, urged by the 
learned counsel for the plaintiff that 
there is no proof that the Head of the 
Mutt executed the said Special Vakalat, 
the original of Ex, B-47 and the pre- 
scription under Section 90 of the Evi- 
dence Act is unavailable in respect of 
Ex. B-47. It must be borne in mind 
that the compromise was recorded more 
than 60 years back in 1910 and none of 
the persons connected with the compro- 
mise was alive. Ex. B-47 is the certifled 
copy of the Special Vakalat. The defen- 
dants also attempted to summon the 
original from the records of the District 
Court, It is clear from Ex, 268 which 
is a reply sent by the District Court 
that the documents were destroyed as 
per Rules, There is a presumption un- 


der Section 90 of the Evidence Act that- 


in case a document purporting or prov- 
ed to be thirty years old is produced 
from any custody which the Court in 
the particular case considers proper, the 
Court may presume that the signature 
and every other part of such document 
which purports to be in the handwrit- 
ing of any particular person, is in that 
person’s handwriting. The learned coun- 
sel, however, submits that. the presump- 
tion under Section 90 of the Evidence 
Act is available only in respect of ori- 
ginal documents. The section is worded 
in general terms and it is meant to 
meet situations varying in character, 
where the passage of time might have 
obliterated the genuineness of the docu- 


ment. The section confers wide powers 
on the Court. “However, it must be 
established before the presumption 


“could: be raised’ that (1) the document 
has been produced: from proper custody 
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and (2) that the original document has 
been destroyed or lost, If these. two 
conditions are satisfied, then the pre- 
sumption under Section 90 is available 
in respect of ancient documents, It is 
true that there was. some difference of 
Judicial opinion about the availability 
of the presumption enacted in Sec. 90 
of the Evidence Act to the certified 
copies of the original documents, 

24, The Supreme Court in Sital Das 
v. Sant Ram (AIR 1954 SC 606) reit- 
erating the principles enunciated by 
the judicial committee in Basant Singh 
v. Brij Raj (ATR 1935 PC 132) observed 
(at p. 612): 

“If the document produced is a copy, 
admissible as secondary evidence under 


Section 65 of the Evidence Act and is. 


produced from proper custody and is 
over 30 years old, then only the signa- 
tures authenticating the copy may be 
presumed to be genuine; but production 
of a copy is not sufficient to raise the 
presumption of the due execution of the 
original. r 

25, In this case, there is evidence fo 
the reception of the secondary evidence 
provided by Ex, B-268 the reply of the 
District Court that the document was 
destroyed as per rules, It has been pro- 
duced, admittedly from proper custody. 
Therefore, 
tion 90 of the Evidence Act can he 
drawn in respect of the certified copy 
of the Special Vakalat Ex. B-47, 


26. The learned counsel alternative- 
ly submits that even in case Ex. A-1 is 
invalid, the defendants have acquired 
the permanent occupancy rights by ad- 
verse possession. While it is the conten- 
tion of the learned counsel for tha 
plaintiff that there can be no acquisition 
of permanent occupancy rights by ad- 
verse possession, the learned counsel 
for the defendants, on the other hand, 
submits that the tenants could . acquire 


the presumption under Sec-| 


occupancy rights by adverse possession, ' 


The learned counsel for the appellant- 


plaintiff placed reliance on the decision ` 


of the Privy Council in Madhavarao 
Waman Saundalgekar v. Raghunath 
Venkatesh Deshpande (AIR 1923 PC 


205) and Atyam Veer Raju v.. Pechetti- N 


venkanna ((1967) 1 Andh WR 4)-: (AIR 
1966 SC 629). We are unable to see how 
these’ decisions are relevant for the 


decision’ ‘of the présent case. In: the first : 


case, it was. urged that persons who are 
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tenants holding over cannot acquire any 
title to a permanent tenancy by adverse 
possession as against the vatandars from 
whom they hold the lands, In the 2nd 
_case, what was decided by the Supreme 
* Court was that a tenant cannot acquire 
by prescription a permant right of oc- 
cupancy in derogation of the landlord’s 
title by mere assertion of such a right 
to the knowledge of the landlord, But 
in that case, the tenancy was an year to 
year tenancy, 

27. Yet another case relied upon by 
the learned counsel was in Karimulla- 
khan v, Bhanupratap Singh (AIR 1949 
Nag 265), Shevde, J., held that “a ten- 
ant from year to year can acquire by 
prescription no right of permanent oc- 
cupancy to the knowledge of the land- 
lord for upwards of 12 years.” 

“ 28 The Madras High Court in In re, 
Wadasseri Tharwattil Karnavan ((1956) 
2 Mad LJ 573): (AIR 1957 Mad 73 at 
p. 74) held : 

“A party who takes possession as 4 
permanent lessee under an invalid lease 
and continues to be in possession for 
over a statutory period must be held to 
acquire rights as a perpetual lessee by 
adverse possession,” 

29. In this case, the defendants have 
been undisputedly in possession of the 
lands from 1910 till 1966 for over 55 
years, So they must be found to have 
acquired rights as perpetual lessees by 
adverse possession, 

30. Then there remains for consid- 
eration the -question whether the Civil 
Court has jurisdiction to entertain the 
suit for ejection of a tenant, It is the 
positive case of the plaintiff that the 
defendants are all tenants, that they 
paid rents till the end of 1365 Fasli and 
that they are liable for eviction on tha 
ground of wilful default in payment of 
rents, They prayed for decree for ejec- 
tion and for damages and past profits 
for Faslis 1365 to 1367 at Rs, 200/- per 
acre, The learned counsel for the plain- 
tiff submits that the relief claimed is 
not only for eviction but also for dam~< 
ages and since the relief for damages 
cannot be granted by the tenancy Court, 
a comprehensive suit in a.Civil Court is 
maintainable and Section 17 of the 
Andhra Pradesh Tenancy Act is no bar 
for the maintainability of the suit, The 
learned counsel for the defendants, on 
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the other hand, submits placing reliance 
or the decision of this court in Sri 
Cheruvu Srinivasa Sastry v. Metta Ap- 
payya ((1964) 1 Andh WR 37),- that a 
tenant holding over is also a tenant and 
therefore the landlord can approach the 
tenancy court for eviction by a tenant 


or a tenant-holding over. 


31. It is now well established by a 
catena of decisions of this Court report- 
ed in Chigurupati Venkatasubbaiah v. 
Ravi Punnayya ((1957) 2 An WR 204), 
Mahendrada Ramayya wv, Mahendrada 
Govindu ({(1966) 1 An WR 352 and Donti 
Reddy Venkat Reddy v. Bhimavarapu 
Bhushireddy ((1970) 2 Andh WR 226) : 
(AIR 1971 Andh Pra 87) (FB) that when 
only a part of the relief claimed can be 
granted by a tenancy court, the Civil 
Court had jurisdiction to entertain the 
suit. Indisputably in this case, the Ten- 
ancy Court cannot grant relief for dam- 
ages and only a relief of eviction can be 
granted by the Revenue Court and, 
therefore, in our opinion, the civil court 
has undoubtedly, jurisdiction to enter- 
tain the suit, and the court below was 
in error in holding that the civil court 
had no jurisdiction to entertain the suit. 

32. In the result, for the reasons 
aforesaid given, . the appeal has to be 
dismissed and it is accordingly dismiss- 
ed, There shall be no order as to costs, 

33. The learned counse: makes an 
oral. application for leave to appeal to 
the Supreme Court, In our opinion, no 
substantial question of law of general 
importance which requires to be decid- 
ed -by the Supreme Court is involved in 
this appeal. The oral application is, 
therefore, rejected, 

Appeal dismissed. 
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— Enquiry under S. 5-A can be dispens- 
ed with, 

S. 17 (4) provides that in the case of 
any land to which, in the opinion of the 
appropriate Government, the provisions 
of sub-section (1) or sub-section (2) are 
applicable, the appropriate Government 
may direct that the provisions of S. 5-A 
shall not apply, and, if it does so direct, 
a declaration may be made under 8. 6 
in respect of the land at any time after 
the publication of the notification under 
S, 4 (1) In view of the amended sub- 
sec, (2), whenever in the opinion of the 
Collector it becomes necessary to ac- 
quire the immediate possession of any 
land for the construction, extension OT 
improvement of any dwelling house for 
the poor, the Collector may, immediately 
after the publication of the notice men- 
tioned in sub-sec, (1) and with the pre- 
vious sanction of the appropriate Gov- 
ernment enter upon and take possession 
of such land, which shall thereupon 
vest absolutely in the Government, 
free from all encumbrances. Thus, it is 
left to the opinion of the Collector to 
decide whether it was necessary to 
acquire the. immediate possession of any 
Iand for the construction, extension or 
improvement of any dwelling house for 
the poor, His opinion is subjective, 
though it should be based on some ma- 
terial. The very fact that the Legisla- 
ture has thought it fit to treat the ac- 
quisition of the land for the construc- 
tion, extension or improvement of any 
dwelling houses for the poor on the 
same footing, as the other purposes 


mentioned in sub-sec, (2) shows that the. 


Legislature has recognised that acquisi~ 
tion of land for the construction, exten- 
sion or improvement of the dwelling 
houses for the poor is also urgent. In 
other words, urgency is implicit in the 
section itself. Therefore the Court of 
law would not interfere in such cases. 
Case law discussed. (Para 9) 
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C. Poornaiah, for Petitioners; Govt. 
Pleader, for Land Acquisition, for Re- 
spondents. 

ORDER :— The lands of the petitioners 
are sought to be acquired for providing 
house sites for the poor. Notification 
under S. 4 (1) of the Land Acquisition 
Act, 1894 (hereinafter referred to as the 
Act) was published in the East Godavari 
District Gazette dated 4th July, 1980. 
Under sub-sec, (4) of S. 17 of the Act, 
enquiry under S, 5-A was dispensed with 
in view of the urgency of the case, 
Questioning those proceedings tha peti-* 
tioners have filed this writ petition, 

2. First, it is submitted by the learn- 
ed counsel for the petitioners that the 
substance of the notification under Sec- 
tion 4 (1) was not published in the vil- 
lage. In the counter-affidavit is is stated 
that the substance of the notification 
was published in the village by beat of 
tom tom on 13th July, 1980, Therefore, 
this objection is overruled. 

3. Next it is submitted that there is 
a coconut garden and also dwelling 
houses belonging to the petitioners in 
the land and, therefore, they are not 
waste or arable lands and consequently, 
enquiry under S. 5-A of the Act could 
not be dispensed with under  sub-sec- 
tion (4) of S.17 of the Act. In the 
counter-affidavit filed by the respons 
dents it is stated that the cattle shed 
and the residential houses in the lands 
belonging to the petitioner No. 3 (P. 
Nageswara Rao) and petitioner No; 4 
(P, V. Narasimham) have been exclud- 
ed from the acquisition, Here it may be 
noted that 0-87 cents belonging to the 
3rd petitioner and 0-84 cents belonging 
to the 4th petitioner are being acquired. 
It is admitted that there are coconut 
gardens in the lands. From the record 
I find that the lands in question were 
inspected by the Land Acquisition Off- 
cer and they were notified, for they 
form a compact block adjacent to the 
village, school and road and quite cons 
venient for construction of houses 
without levelling. It is stated that there 
are no other suitable lands convenient 
for construction of houses, 
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4. The first question for considera- 
tion is whether the lands wherein there 
are coconut gardens are not arable 
lands? 


5. In Madhusudhan Reddy v, State of 
A. P, (1970) 1 Andh WR 43, M, Krishna 
Rao. J., held that the. lands in which 
there are grape plantations are not ara- 
ble lands, In this connection, the learn- 
eq Judge relied upon Raja Anand V: 
State of U, P., AIR 1967 SC 1081 
wherein it was held, that the expression 
‘arable land’ must be construed to mean 
the lands which are mainly used for 
ploughing or which are capable of being 
ploughed or fit for cultivation. Apply- 
ing that test, the learned Judge observ- 
ed, that it cannot be said that the lands 
in which there are grape plantations are 
_used for ploughing or for raising crops. 
I am of the opinion that merely because 
there is a coconut garden, it does not 
follow that the land cannot be ploughed 
or crops cannot be raised. There are 
cases where, notwithstanding the coconut 
trees on the lands, they are ploughed 
and crops are raised regularly, There- 
fore, it has to be decided on the facts of 
each case, where, notwithstanding the 
existence of coconut trees, the lands are 
still being ploughed and crops are being 
raised, 

6. Reliance was also placed on Saleha 
Bibi v, State of U., P. 1969 All LJ 64, 
wherein it has been held that a piece of 
land which ts covered by fruit bearing 
trees, like mango trees, cannot be used 
for ploughing and for raising crops and, 
therefore, it would not be a land cap- 
© able of being ploughed or fit for cultiva- 
tion. This is again a question of fact 
There may be mango trees on the land, 
still the land might be ploughed and 
crops might be raised, 
© % In Ishwarlal v. State of Gujarat, 
AIR 1968 SC 870, the Supreme Court 
held that by arable land is meant not 
only land capable of cultivation, but 
also actually cultivated. 


8. In the case on hand, there is no 
evidence to show whether, in fact, the 
land is being ploughed and the crops 
are being raised, But, I assume for a 
moment, that they are not ploughed and 
¿crops are not raised and, therefore, they 
are not arable lands and S5. 17 (1) of the 
Act is not attracted. Still, the question 
for consideration is when the lands, 
though not arable are sought to be ac- 
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quired for providing house sites to the 
poor, could the enquiry under S, 5-A 
ba dispensed with or not, if it is a case 
of urgency? To decide this question we 
have to refer to sub-sec, (2) of S, 1%, 
as amended by the Madras Act XXI. 
of 1948, The amended  sub-sec, (2) 
reads as follows: 

(2) In the following cases, that is to 
say, (a) whenever, owing to any sudden 
change in the channel of any navigable 
river or other unforeseen emergency, it 
becomes necessary for any Railway Ad- 
ministration to acquire the immediate 
possession of any land for the main- 
tenance of their traffic or for the purpose 
of making thereon a river-side or ghat 
station, or of providing convenient con- 
nection with or access to any such sta- 
tion, 

(b) whenever in the opinion of the 
Collector it becomes necessary to ac- 
quire the immediate possession of any 
Jand — 

(i) for the purpose of any library or 
education institution, or 

(ii) for the construction, extension or 
improvement of — 

(A) any building or other structure 
in any village for the common use of 
the inhabitants of .such village, or 

(B) any godown for any society re- 
gistered or deemed to be registered 
under the Madras Co-operative Societies 
Act 1932, or the Hyderabad Co-operative 
Societies Act, 1952 (Hyderabad Act, XVI 
of 1952) or 


(C) any dwelling house for the poor, 

or 
(D) any irrigation tank, irrigation or 
drainage channel or any well, or 

(E) any road, . 
the Collector may, immediately . after 
the publication of the notice mentioned 
in sub-sec, (1) and with the previous 
sanction of the appropriate Government 
enter upon and take possession of such 
land, which shall thereupon vest abso- 
lutely in the Government, free from all 
encumbrances: 

Provided that the Collector shall not 
take possession of any building or part 
of a building under this sub-section 
without giving to the occupier thereof at 
least forty-eight hours’ notice of his in- 
tention so to do, or such longer notice 
as may be reasonably sufficient to ena- 
ble such occupier to remove his mova- 
ble property from such building with- 
out unnecessary inconvenience,” 


-m 
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9. Sub-section {4) provides, that in 
the case of any land to which, in the 
opinion of the appropriate Government 
the provisions of sub-ser. (1) or sub- 
sec, (2) are applicable, the appropriate 
Government may «direct that the provi- 
Isions of S, 5-A shall not apply, and, if 
tt does so direct, a declaration may ha 
ade under S, 6 in respect of the land 
at any time after the publication of tha 
notification under S, 4, sub-sec. (1) In 
view of the amended sub-sec, (2), when- 
ever in the opinion of the Collector it 
becomes necessary to acquire the imme- 
jdiate possession of any land for the con- 
struction, extension or improvement of 
any dwelling house for- the poor, the 
Collector, may, immediately after the 
publication of the notice mentioned in 
sub-sec, (1) and with the previous sanc- 
tion of the appropriate Government en- 
ter upon and take: possession of such 
‘land, which shall thereupon vest abso- 
'ilutely in the Government, free from all 
encumbrances, 


Thus, it is left to the opinion of the 
Collector to decide whether it was ne- 
cessary to acquire the immediate pos- 
session of any land for the construction, 
extension or improvement of any dwell- 
_{ing house for the poor. His opinion is 
subjective, though it should be based on 
jgome material, The very fact that the 
Legislature has thought it fit to treat 
the acquisition of the land for the con- 
|struction, extension or improvement of 
Jany dwelling houses for the poor on the 
same footing, as the other purposes 
entioned in saber oh (2) shows that 
the Legislature has recognised that ac- 
quisition of land for the construction, 
extension or improvement of the dwell- 
ing houses for the poor is also urgent. 
. |in other words, urgency is implicit In 

Jthe section itself, 


' 10. Further sub-sec, (2) of S, 17 does 
not make any difference between arable 
‘or waste land or other land. It says 
< “any land”, It means; it applies to all 
ands. It is obvious because of the ur- 
` gency implicit in the situation itself, For 

instance, under C], (a) if there is a sud- 

den change in the channel of any na- 
vigable river or other unforseen emer- 
‘gency, and it becomes necessary for any 

Railway Administration to acquire the 
jmmediate possession of any land for 

the maintenance of the traffic or for the 
` purpose of making thereon a river-side. 
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or ghat station or of providing conven- 
ient connection with or access to any 
such stallion, one will not expect that the 
Railway Administration should not take 
any. action if the land is not waste of 
arable, Necessarily the Railway Admini- 
stration has to acquire such a land what- 
ever may be its character, The purposes 


‘mentioned in the other clauses are also 


placed .on same footing, Therefore, I 
hold that in cases covered by  sub-sec- 
tior (2) the question whether the land 
is arable or waste does not arise at all, 
If so, even assuming that the lands of 
the petitioners are not arable lands, still 
it makes no difference for the purpose 
of their acquisition for providing house 
sites to the poor. Consequently, we can- . 
not fall back upon sub-sec, (1) to decide - 
whether the acquisition is proper or ‘not 


11. In view of sub-sec, (4) in the case ` 
of any land to which, in the opinion of 
the appropriate Government, the provi- 
sions of sub-section (2) are applicable, 
the appropriate Government may direct 
that the provisions of S, 5-A shall not 
apply, Once again, it is left to the 
opinion of the appropriate Government. 
No doubt that opinion has to be based 
On some relevant material, It is not for 
the Court to substitute its opinion for 
the opinion of the Government, If there 
is some material, it is not for the Court 
to say that the material is not sufficient. 


12. By virtue of an Andhra Pradesh 
Amending Act (22 of 1976) now power 
is given to the District Collector also to 
acquire house sites for the poor along 
with the State Government, 


13. In S. Parthasarathy v, Govt, of 
A. P., (1981) 2 APLJ (HC) 106, Jeevan 
Reddy, J. held that the Legislature has 
treated the purposes mentioned in sub- 


- sec, (2) of S, 17 as inherently and spe- 


cifically urgent and the requirement of 
waiting for 15 days after the publica- 
tion of the notice under S. 9 (1) is dis- 
pensed with, and the further limitation 
under sub-sec, (1) of S, 17 that the land 
should be waste or arable is also not 
provided. He also observed that “where 
the purpose of acquisition is one of those 
mentioned in sub-gec, (2), the Court 
while scrutinizing the validity of the 
exercise of power under sub-sec,. (4)% 
should keep in mind the fact that the 
Legislature has recognised those pur- 
poses as inherently and specially urgent, 
To put it Cen not only has the 
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Court to keep in mind that the satisfac- 
tion is subjective on the part of the 
Government, but it must also have re- 
gard to the additional circumstance that 
the purpose of acquisition is one recog- 
nised by the Legislature itself as in- 
herently urgent, I agree with the rë- 
asoning of my learned brother, 


14, In Kasireddy Papaiah v, State, 
AIR 1975 Andh Pra 269, it was argued 
that the enquiry under 5S. 5-A was be- 
ing dispensed with in a mechanical 
fashion because of a memorandum issued 
by the Government in 1954 to the 
effect that the emergency provision 
should be invoked whenever land was 
acquired for providing house sites for 
Harijans. Chinnappa Reddy, J., observ- 
ed (at p. 269):— 

“That the housing conditions of Hari- 
jans all over the country continue to be 
miserable even today is a fact of which 
Courts are bound to take judicial 
notice, History has made it urgent that 
among other problems, the problem of 
housing Harijans should be solved ex- 
peditiously. The greater the delay the 
more urgent becomes the problem, 
Therefore, one can never venture to say 
that the invocation of the emergency pro- 
visions of the Land Acquisition Act for 
providing house sites for MHarijans is 
bad merely because the officials entrust- 
ed with the task of taking further action 
in the matter are negligent or tardy in 
the discharge of their duties, unless, of 
course, it can be established that the 
acquisition itself is made with an obli- 
que motive, The urgent pressures of 
history are not to be undone by the inac- 
tion of the bureaucracy, I am not try- 
ing to make any pontific pronounce- 
ments, But, I am at great pains to point 


out that provision for house sites for. 


Harijans is an urgent and pressing ne- 
cessity and that the invocation of the 
emergency provisions of the Land Ac 
quisition Act cannot be said to be im- 
proper, in the absence of mala fides, 
merely because of the delay on the part 
of some Government officials. As al- 
ready observed by me, the greater the 
delay the greater the urgency,” 
I respectfully agree with the 
tions of my learned brother, 


15. In W, P, No. 5042/1978 :-(AIR .1980 
NOC 10) a Division Bench of this Court, 
consisting of Madhava Reddy, and 
Jeevan Reddy, JJ., held that the provis 
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sion of dwelling họuses for the poor has 
been placed in sub-sec. (2) by an 
amendment by the Madras Legislature 
(Act 21 of 1948) and this gives legisla- 
tive recognition to the fact that provi- 
sion of house sites for the poor is an in- 
herently urgent one, In such a case, 
the only opinion’ that has to be formed 
by the appropriate authority is that, it 
is necessary to take immediate possession 
of the land, and once that opinion is 
formed the power under S, 17 (4) could 
be invoked and the enquiry under Sec- 
tion 5-A dispensed with, It was further 
observed that this Court is not an ap- 
pellate authority and, therefore, it can- 
not gointo the adequacy ofthe material, 
It can interfere only’ in cases whera 
there is no material whatsoever upon 
which the opinion could be formed or 
where the formation of the opinion 
is vitiated by mala fides, In this con- 
nection the learned Judges also explain~ 
ed Narayan v. State of Maharashtra, 
(AIR 1977 SC 183) which dealt with sub- 
section (2) of S. 17, as enacted by the 
Central Legislature, without the Madras 
amendment, They observed that, 

“In case of acquisition of land for 
providing house sites to poor, the invo- 
cation of power under Section 17 (4) to 
dispense with the enquiry under S, 5-A 
would, ordinarily, be unquestionable,” 


16. In N. Ramanna v, The Collector, 
West Godavari, (1977) 2 AP LJ (HC) 289 
a Division Bench of this Court, consist- 
ing of A, V. Krishna Rao, J., and Pun- 
nayya, J., approved the observations of 
Chinnappa Reddy, J. in Kasireddy 
Papaiah v. State (AIR 1975 Andh Pra 
269) (supra) with regard to the urgency 
for acquisition of house sites for the 
Harijans. It was observed that the 
Government’s or other appropriate au- 
thority’s opinion that there was urgency 
was entitled to great weight, though not 
conclusive, They remarked: 


“In actual practice, it has been found 
that almost jn every case the notifica- 
tion issued for acquisition of lands for 
the poor Harijans for the construction 
of houses did not go unchallenged. All 
sorts of objections, tenable and untena- 
ble have been raised pursuant to the 
notices issued dispensing with the en- 
quiry under Section 5-A,” 

They further held that if there is some 
material on which the authorities could 
form their subjective opinion, however 
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meagre, insufficient or weak that mate- 
rial could be, its sufficiency could not be 
canvassed before a Court and the Court 
cannot substitute its discretion for that 
of the authority, The learned Judges 
referred to some other decisions of this 
Court and the Supreme Court in this 
regard, 

17, In W, A. No, 370/1976, Sambasiva 
Rao, J, (as he then was) and. Punnayya, 
J.. held on 20th September, 1976, that 
when the Government stated that the 
poor scheduled caste people of the Vil- 
Tages were living in congested huts and 
under most unhygienic and insanitary 
conditions injurious to their health and 
welfare, and there is every urgency to 
‘provide house sites to avoid the danger 
‘of epidemics and other diseases spread- 
ing over in the Harijanawada, that cer- 
tainly constitutes a grave urgency and 
renders full justification for dispens- 
ing with the enquiry under 5, 5-A of the 
Act. They further observed, that the 
lethargy on part of the officials in mak- 
ing declaration under S, 6 of the Act, 
or in taking possession of the land 
does not mean that there was no 
urgency for the acquisition, 


18. It is also now well settled by the 
decisions of this Court that whether 
there is urgency or not is to be decided 
on the date when the notification was 
made under S. 4 (1), but not in the light 
of the later events viewed in retros< 
pect, 


19. The learned counsel for the pet- 
tioners has relied upon the judgment 
of my learned brother, P, A. Choudary, 
Ja in K, Radhakrishna Reddy v, Dist, 
Collector, Nellore, (1981) 2 AP LJ (HC) 
93. It was also a case where the lands 
were acquired for providing house sites 
for construction of houses for Harijans. 
The petitioners therein alleged that they 
were small and marginal farmers, there 
were other lands in the village available 
for being used as house sites for hari- 
jans and also that enquiry under Sec- 
tion 5-A of the Act. was dispensed with 
by the Collector mechanically and with- 
out applying his mind, On the facts of 
that case, the learned Judge held that, 
neither the notification nor the counter 
filed in the case, nor the records produc- 
ed before him explained how the hold- 
ing of enquiry under S, 5-A would wm- 
duly delay the construction of the 
‘houses by the Harijans, He further ob- 
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served that he did not find from the re- 
cord that the authorities had ever dire- 
cted their mind on that question. He 
held that the Collector had mechanically 
and as a matter of administrative rou- 
tine and without applying his mind dis- 
pensed with the enquiry under 5, 5-A 
of the Act. 

When it was argued by the learned 
counsel for the Government that the 
very purpose of acquisition for pro- 
viding house sites for the Hari- 
jans would attract the application 
of the Madras Amendment and 
empower the Collector to dispense with 
©. 5-A enquiry, the learned Judge held 
that the formation of an opinion by the 
Collector ,was made a pre-condition by 
the Madras Amendment for invoking 
the urgency clause, . 

20, It is true that the Collector can- 
not mechanically dispense with the en- 
quiry under S, 5-A, There must be 
some material before him for so doing. 

21, My attention was also drawn to 
the observations of my learned brother 
Choudary, J., that the preference of the 
harijans to live in a particular site alone — 
cannot be decisive, It is . true, Their 
preference for a particular site cannot 
be the sole criteria. At the same time, 
it cannot be denied that their wishes 
also should be taken into consideration, 
for, ultimately it is they that are going 
to construct houses in the site and live 
for generations, My learned brother | 
Choudary, J., never said that their 
wishes should not be taken into cont 
deration at all, 


22, I have seen the original records 
in this case, The lands of the peti- 
tioners and other lands were inspected 
by the Revenue Inspector, the Tahsil- 
dar and the District Social Welfare 
Officer, and the representations made by 
the harijans as well as by the peti- 
tioners were considered. Finally, the 
authorities came to the conclusion that 
only the lands in question were most 
convenient and suitable for acquisition 
for providing house sites for the poor 
of the village, The lands notified ara 
adjacent fo the village, form a compact 
block, high In Ilevel and quite convenient 
for construction of houses and electri- 
city was already provided to the houses 
which are adjacent to the proposed 
jand. There is a earthen road through 
survey numbers 14/6 and 14/2. There 
is a proposal for formation of a metal 
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road by the Gram Panchayat. There is 
a drinking water well and a school 
building in the existing survey numbers, 
Yn these circumstances, the Collector 
considered if to be a case of emergency 
£o as to dispense with the enquiry under 
S, 5-A, l . 

Thus, on the facts of this case, I 
cannot say that there was no material 
for the Collector to come fo the con- 
clusion that the Iands were most suita- 
ble ffor providing house sites for. the 
poor and the matter was urgent, It is 
not for this Court to substitute its 
opinion, 

23. In the result, I see no grounds 
fo interfere with the acquisition pro- 
ceedings and I dismiss this writ petition, 
but in the circumstances of the case, 
wihout costs, S 

Petition dismissed. 
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| ALLADI KUPPUSWAMI, C. J.. 
i P, RAMACHANDRA RAJU AND 
SEETHARAMA REDDY, JJ, 


Dasam China Pappayya Raju, Peti- 
tioner v, Sripada Ramachandra Prabha- 
kara Rao, Respondent, l 
. Civil Revn. Petns, Nos. 2847, 3535. 

3700, 3840, 4068, 4323 ahd 5223 of 1978, 
and 1186. 1507, 1527, 2167, 2211. 2729, 
3324 of 1979 and 951 of 1980 and AAO, 
No, 231 of 1977, D/- 18-9-1981. 

(A) A, P. Agricultural] Indebtedness 
(Relief) Act (7 of 1977), S. 3 (p), (5 — 
“Small farmer” ~- Individual- claiming 
benefit of the Act — Oniy his holding 
should be taken into consideration ‘for 
deciding whether he is a small farmer. 

In construing the expression, “small 
farmer” in S. 3 (t) where an individual 
claims to be a smal] farmer, the land 
which he alone holds and personally cul- 
tivates, should be taken into considera- 
tion and the lands belonging to the hus- 
band or the wife, as the case may be, 
and that of the minor children, should 
not be taken into consideration, AIR 
1980 Andh Pra 191 Approved. 

(Para 11) 

It is true that under S, 3 (p). “per~ 
son” means an individual or a family. 

But this definition cannot be understood 
to mean that a person means a family 
when the individual is a member of a 
family. The true meaning of this defini- 
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tion is that if an individual is a debtor 
or creditor as the case may be, the ex- 
pression “person” must be understood 
wherever it occurs as meaning an indi- 
vidual, If on the other hand, the credi- 
tor or the debtor is a family, the ex- 
pression “person” must be understood 
as meaning a family. In other words, 
the definition of “person” must be under- 
stood distributively, Understood in this 
manner, if an individual claims fo be a 
small farmer, as defined by S. 3 (t) the 
land held and cultivated by him alone 
must be taken into consideration, If, 
on the other hand, it is a family which 
claims to’ be a small farmer, it is the 
aggregate of the lands held and cultivat- 
ed by that family that has to be taken. 
into consideration. It is not permissi- 
ble to aggregate the lands held by the 
members of the family when the indi- 
vidua] alone is the debtor or the credi- 
tor. (Para 11) 

(B) A, P. Agricultural Indebtedness 
(Relief) Act (7 of 1977), S. 3 (t — 
“Small farmer” ~— Determination — 
Debt owed by joint family. (1981) 1 


-Andh LT 82, Overruled, 


When a debt is owed by a joint 
family, it has to be split up into dif- 
ferent units of family as defined in the 
Act and it has. to be considered whether 
each unit is a smal] farmer or not, 
When a debt is owed by a joint family, 
each unit thereof consisting of an in- 
dividual, the wife or husband as the 
case may be, of such individual and 
their unmarried minor children should 
be taken as a debtor within the meaning 
of the Act in respect of each share of 


the debt owed by the family. (1981) 1 
Andh LT 82 Overruled, (Para 25) 
(©) A, P. Agricultural Indebtedness 


(Relief) Act (7 of 1977), S. 3 () — 
“Small farmer’ — Who is. 1978 A. P: 
H. C. N. 383 Overruled. 

Under S. 3 (t) the following conditions 
have to be fulfilled in order that a per- 
son may be a small farmer (1) His 
primary means of livelihood must be 
income derived from agricultural land; 
(2) He must hold and personally culti- 
vate agricultural land which does not 
exceed certain extent mentioned in the 
Section or (3J He should cultivate as a 
tenant or share cropper or mortgagee 
with possession, agricultural land not 
exceeding such extent, Thus,- in order 
to come within the definition of “small , 
farmer”, it should be proved that the ; 
person, concerned holdg an extent less 
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than the extent prescribed in S. 3 (t) 
and also cultivates an extent less than 
the said extent, Accordingly, if a per- 
son “holds” land less than the extent 
prescribed and also personally cultiva- 


tes less than the extent, but the 
total extent of the land held as 
well as personally cultivated by 


him is more than the extent prescribed 
in the definition as long as each cate- 
ogry viz, the extent which a person 
holds and the extent which he person- 
ally cultivates, is less than the area 
prescribed in the definition, that per- 
son would be a small farmer notwith- 
standing that the total of the two cate- 
gories of land exceeds the extent pre- 
scribed. So also a person who does 
not hold any land, is, still a small far- 
‘mer if he personally cultivates land 
less than the extent prescribed as in 
such a case he also satisfies both the 
conditions, Similarly, a person who 
does not personally cultivate any land 
but “holds” land less than the extent 
prescribed, will also be a small farmer, 
as that person also satisfies both the 
conditions laid down, If a person 
neither ‘holds’ any agricultural land, 
nor personally cultivates any such land 
he would not be a “small farmer” as 
under the definition a further condition 
has to be satisfied viz. his principal 
means of livelihood is income derived 
from -agriculutural land, 1978 APHCN 
383 Overruled, (Pata 27) 


(D) A. P. Agricultural Indebtedness 
(Relief) Act (7 of 1977), S. 3 (t) — Word 
‘hold’ in S. 3 (t) — Meaning of — (Words 
and Phrases — Word ‘hold’ — Breanne 
of), 

In the context the expression a 
in S. 3 (t) must be interpreted as equi- 
valent to ‘own,’ Of course, the owner- 
ship may not be complete ownership; 
but there must be an element of owner- 
ship. For instance, a person with a life 
estate or a vested remainder, can also 
`" be held to hold the property though he 
' may not have the complete ownership 
of the land in question, AIR 1980 Andh 
Pra 191 and (1979) L AP LJ 392 Approv- 
ed, (Para 29) 


A. P. Agricultural Indebtedness 
(Relief) Act (7 of 1977), S. 3 (tf — Per- 
sonal cultivation within meaning ol 
S. 3 (H — What is not, 
= If a person cultivates the land as an 

agent or on behalf of another and if 
the benefit is derived by the latter the 
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personal cultivation is in truth and in 
fact by the latter. In other words. the 
personal cultivation referred to under 
S. 3 (t) must be by the person concern- 
ed on his own behalf. (Para 30) 
Cases Referred : Chronological Paras 
(1981) 1 Andh LT (82: (1981) 2 Andh 

WR 163 15, 24 
AIR 1980 Andh Pra 191: (1980)°2 Andh 


WR 86 2, 11, 17. 18, 25, 29 
AIR 1979 Andh Pra 25: (1978) 1 Andh 
LT 526 12, 13, 14, 15, 24 
AIR 1979 Andh Pra 85: (1978) 2 Andh 
LT 504 13, 15, 24. 
(1979) 1 AP LJ 392: (1979) 2 Andh WR 
4 29 
(1978) 1 AP LJ 282: (1978) 1 Andh LT 
291 . : 28 
1978 APHCN 383 28 
(1978) CRP No, 4670 of 1978 (Andh Pra) 
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ALLADI KUPPUSWAM], C. J. :— 
S, 3 (t) of the Andhra Pradesh Agricul- 
tural Indebtedness (Relief) Act, re- 
ferred to in this Judgment as the Act, is 
in the following terms :—. < 

““Small farmer’ means a person 
whose principal means of livelihood is 
income derived from agricultural Jand 
and who holds and personally cultivates, 
Or who cultivates as a tenant or share- 
cropper or mortgagee with possession, 
agricultura] land which does not excaed 
in extent— . 

(i) in the case of persons other than 
the members of the Scheduled Tribes 
one hectare, if it is wet or two hectares, 
if it is dry; 

(ii) in the case of the members of the 
Scheduled Tribes, two hectares, if it is 
wet, or four hectares, if it is dry but 
does not include any person whose an- 
nual household income, other than from 
agriculture exceeds one thousand and 
two hundred rupees in any two years 
within three years immediately preced- - 
ing the commencement of this Act, 

Explanation: For the purposes of 
computing the extent of land under this 
clause, one hectare of wet land shal] be 
deemed to be equal to two hectares of 
dry land.” . 

2. Construing this section, a Divi~ 
sion Bench of this Court in S. Laxmana 
Rao v. D. China Papaiah Raju, AIR 
1980 Andh Pra 191 held that if an indi- 
vidual claims to be a smal] farmer, the 
land which he holds and personally cul- 
tivates alone has to be taken into ac- 
count and the lands belonging to the 


a 


relevant provisions 
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wife or the husband as the case may be, 
or other members of the family, cannot 
be aggregated in order to ascertain whe- 
ther he holds more than one hectare of 
wet land or two hectares of dry land. 
It observed that the question whether a 
person is or is not a ‘small farmer’ has 
to be decided exclusively on the basis 
of his individual holding and personal 
cultivation of agricultural land and not 
on the basis of the holding of the fami- 
ly. Jeevan Reddy J., however took 
the view when CRP No, 4670/1978 was 
heard by him, that where an individual 
is a member of the family, the holding 
of all the members of the family has 
to be taken into consideration, He also 
expressed disagreement with regard to 
another point decided by the Bench on 
the construction of S. 3 (t) (i) and (ii) 
of the Act. He, therefore, directed the 
case to be posted before. a Division 
Bench or a larger Bench as the case 
may be. Accordingly, the said C. R. P. 
was heard by a Full Bench, But, in 
that case, it was only the second ques- 
tion that arose for decision and the Full 
Bench considered that question and dis- 
posed of the Revision Petition. Mean- 
while other Revision Petitions in which 
the first question was involved, were 


_ also referred to a Full Bench, and all 


of them were heard together in a batch. 
We are now concerned in this batch of 
Revision Petitions mainly with the ques- 
tion viz., where an individual claims to 
be a‘small farmer whether the land þe- 
longing to his wife or other members of 
his family, can be added to his holding 
in order to arrive at the upper limit re- 
ferred to in S, 3 (t) (i). defining the 
expression “Small farmer’, 


3. We may now set out some of the 
of the Act. The 
preamble of the Act says that it is to 
provide relief from indebtedness to 
agricultural labourers, rura] artisans 
and smal] farmers in the State of An- 
dhra Pradesh and for matters connected 
therewith, ‘Agricultura] Labourer’ is 
defined under S, 8 (b) of the Act, as a 
person who does not hold any Agricul- 
tural] land and whose principal means 
of livelihood is by manual labour on 
Agricultural land, in- the capacity of a 
labourer on hire or on exchange. whe- 
ther paid in cash or in kind or partly 
in cash and partly in kind, 


4. ‘Rural artisan’ is defined in S. 3 (rJ 
as a person who does not hold any 
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agricultural land and whose principal 
means of livelihood is production or re- 
pair of traditional tools, implements and 
other articles or things used for agri- 
culture or purposés ancillary thereto. 
and includes a person who normally 
earns his livelihood by practising a craft 
either by his own labour or by the lab- 
our of all or any of the members of his 
family in rural area, _ 

5. ‘Small farmer’ is defined under 
5. 3 (t), which has already been set out. 
The annual household income referred 
to in S. 8 (t) is defined by S. 3 (d) as 
the aggregate income from all sources 
of all the members of a family. 

6. ‘Debtor’ is defined under S, 3 (j) 
as an Agricultural Labourer, a rural 


‘artisan or a Small farmer, who has bor- 


rowed or incurred any debt before the 
commencement of the Act, l 

7. ‘Creditor means a person from or 
in respect of whom the debtor has bor- 
rowed or incurred a debt and includes 
his heirs, lega] representatives and as- 


8. ‘Person’ means an individual or a 
family according to S. 3 (p) of the Act. 

9. The most important section is 
S. 4 which provides that “notwithstand- 
ing anything in the various Acts men- 
tioned in that section or any other law 
for the time being in force or any con- 
tract or other instrument having the 
force of law and save as otherwise pro- 
vided in this Act with effect on and 
from the commencement of the Act, 
every debt, including interest, if any, 
owing to any creditor by an agricultural 
labourer, a rural artisan or a small far- © 
mer shal] be deemed to be wholly dis- 
charged,” 

10. In the definition of the expression 
‘debt’ however jit is provided under §, 3 
(i) (xii) of the Act, that it does not in- 
clude any debt contracted by a debtor 
from a person who is an agricultural 
labourer, a rural artisan or a small 
farmer, From this provision, it follows 
that even if a debtor is a small farmer, 
an agricultural labourer or a rural arti- 
san, entitled to the benefits of the Act, ~ 
those benefits will not be available to 
him if the creditor also is an agricul- 
tural labourer, a rural artisan or a small 
farmer, ` i 


11. The argument in support of the 
contention that in determining whether 
a person is a small farmer or not, not - 
only the holding of the individual who : 
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is the debtor but also the holding of 
the other members of the family as de- 
fined in S, 3 (1) of the Act, should be 
taken into consideration is based upon 
the definition of ‘person’. As already 
noticed, a person is defined as an indi- 
vidual or a family, It is therefore ar- 
gued that as the smal] farmer is de- 
fined under S, 3 (t), as a person who 
holds and personally cultivates agricul- 
tural land which does not exceed a par- 
ticular extent, it follows that the ex- 
pression ‘person’ used therein should be 
understood as a family when the indi- 
vidual is a member of the family as 
defined in S. 3 (1), and therefore the 
aggregate of holdings of all the mem- 
bers of the family viz., the individual 
the wife or husband 
be, and their unmarried minor children, 
must be taken into account. We are 
unable to agree with this contention, It 
is true that under S. 3 (p), ‘person’ 
means an individual or a family. We 
do not however understand this defini- 
tion to mean that a person means a 
family when the individual is a member 
of a family, The true meaning of this 
definition, according to us is that if an 
individual is a debtor or creditor as the 
case may be, the expression ‘person’ 
must be understood wherever it occurs 
as meaning an individual, If, onthe 
other hand, the creditor or the debtor is 
a family, the: expression ‘person’ must 
be understood as meaning a family. In 
other words, the definition of ‘person’ 
must be understood distributively. 
Understood in this manner, if an indi- 
vidual claims to be a small farmer, as 
defined by S. 3 (t) the land held and 
cultivated by him alone must be taken 
into consideration, If, on the other 
hand, it is a family which claims to be 
a small farmer, it is the aggregate of 
the lands held and cultivated by that 
family that has to be taken into con- 
sideration, It is not permissible to ag- 
gregate the lands held by the members 
of the family when the individual alone 
is the debtor or the creditor, This view 
of ours is supported by the following 
considerations, some of which have been 
referred to by a Division Bench. In 
S. 3 (t), ‘small farmer’ is defined as a 
person whose principal means of live- 
lihood is income derived from agricul- 
tural land, The question for considera- 
tion would be whether the individual 
concerned derives income from agricul- 


{ural land, as the principal means of 


D, China Pappayya v. S. Ramachandra (FB) 


as the case may. 


ALR. 


livelihood. It could not have been the 


“intention of the framers of the legisla- 


tion that all the members of the family, 
should have as their principal means of 
livelihood, income derived from agricul- 
ture, If that were so, unless and un- 
til all of them earn their livelihood by 
agriculture, the individua] debtor would 
not be entitled to the benefits of the 
Act even though he would be earning 
his livelihood principally from agricul- 
ture. Our conclusion gains strength if 
we consider the definittion of agricul- 
tural labourer and rural artisan for 
whose benefit also the enactment is 
made, ‘Agricultural labourer’ ig defined 
as a person who doeg not hold any agri~ 
cultural land and whose principal means 
of livelihood is by manual labour on 
agricultural land. If the expression. 
‘person’ is understood as including the 
members of the family: ‘in order that 
an individual agricultural labourer who 
had incurred a debt, may obtain the 
benefits of the Act, all the members of 
the family should earn their livelihood 
by manual labour on agricultura] land 
and all of them should not hold any 
agricultural land. If any of them holds 
agricultural land or if any one of them 
does not earn his livelihood by manual 
labour on agricultura] land, the agricul- 
tural labourer would be denied the be- 
nefits of the Act, Similarly, ‘rural arti- 
san’ means a person who does not hold 
any agricultural land and whose prin- 
cipal] means of livelihood is production 
or repair of traditional tools, implements 
and other articles or things used for 
agriculture ete, The observations made 
in respect of ‘agricultural labourer’ will 
equally apply to ‘rural artisan’, In 
this case, there is a further factor which 
would support the view we have taken. 
At the end of the definition of ‘rural 
artisan’, it is said, that it includes a 
person who normally earns his live- 
lihood by practising a craft either by 
his own labour or by the labour of alt 
or any of the members of his family in 
rural area, As the Legislature obvious« 
ly intended that even if all or any of 
the members of the family earn their 
livelihood by practising a craft, the in- 
dividual would be a rural artisan with- 
in the meaning of this section, a spe< 
cific provision to that effect was made, 
No such provision would have been 
necessary if the expression ‘person’ wera 
to be read as including the members of 


the family, Even in S, 3 (t] defining a 
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‘small farmer’, at the end of the section 
it is stated that it does not include any 
person whose annual household income, 
other than from agriculture exceeds one 
thousand and two hundred rupees; and 
‘annual household income’ is defined as 
the aggregate of the annual income from 
all sources of all the members of a 
family, Therefore, in order to find out 
whether a person’s annual household 
income exceeds one thousand and two 
hundred rupees, the income of all the 
members of the family is to be taken 
into account, Thus it is seen wher- 
ever the Legislature intended that the 
part played by members of the family 
have to be taken into consideration, if 
hag expressly made a provision, In 
S, 3 (r), . defining a rural artisan, the 
labour of all or any of the members of 
his family is taken into consideration in 
determining whether a person normally 
earns his livelihood by practising a 
craft, In S. 3 (t) (ii), the income deriv- 
ed by all the memebers of the family, is 


taken into consideration in finding out 


whether a person’s non-agricultural in- 
come exceeds one thousand and two 
hundred rupees, thus depriving him of 
the benefits of the Act, If a person i9 
understood as including the members 
of the family, such a provision would 
not have, at all, been necessary, We 
are therefore of the view that in con- 
struing the expression, ‘smal] farmer’ 
in S, 3 (t) of the Act, where an indivi- 
dual claims to be a small farmer, the 
land which he alone holds and personal- 











lands belonging to 
wife, as the case 
may be, and that of the minor children, 
should not be taken jinto consideration, 
We agree with the view expressed by 
the Division Bench on this aspect in 
S, Laxmana Rao v, D. China Papaiah 
Raju, (AIR 1980 Andh Pra 191} (supra), 


12. Reference was made to the deci- 
sion of this Court in P, Varahalamma 
v. Ramanna, (AIR 1979 Andh Pra 25), This 
decision does not touch upon the ques- 
tion for consideration before us, In that 
case, if was argued that a debt incurred 
by a joint family is not attracted by the 
Provisions of the Act, It was submitted 
that according to. the definition of 
‘family,’ it includes only the individual, 
his husband or wife as the case may be, 
and their unmarried minor children and 
therefore the incidents of joint Hindu 
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family cannot be imported in interpret- 
ing the provisions of this Act, This con- 
tention was negatived and it was held 
that there is nothing either in the defi- - 
nition of ‘debt’? or ‘family’ which ex- 
pressly or by necessary implication ex- 
cludes the applicability of the provisions 
of the Act to a debt incurred by a joint 
Hindu family, It was observed, approv- 
ing the decision of Justice Ramachandra 
Raju in A, S, No, 346 of 1975, that the 
holding or interest of each. coparcener 
On the date of the commencement of the 
Act must be notionally ascertained for 
the purpose of determining whether 
each one of the coparceners is a ‘small 
farmer’ within the meaning of the Act, 
In: hat case as the holding of each one 
of fhem did not exceed one hectare of 
wet land, they were held to be ‘small 
farmers’ within the meaning of the de- 
finition under Sec, 3 (ti of the Act, 


13. This decision was referred to in 
the decision in Krishna Murthy v. Gov- 
ernment of Andhra Pradesh (AIR 1979 
Andh Pra 85), It was held in that case that 
the definition of ‘family’ in relation to 
.a person is deliberately included to give 
benefit to the different units of a joint 
family consisting of the husband, wife 
and minor children, It was, therefore, 
held that when a debt is owed by a 
foint family, each unit thereof consist- 
ing of an individual, the wife or the 
busband, as the case may be, and the 
unmarried minor children should be 
taken ag a debtor and it must be consi- 
dered whether the holding of that unit 
would exceed one hectare of wet land 
or nof, It was observed that the same 
view was expressed in P, Varahalamma 
v- Re Ramanna, (AIR 1979 Andh Pra 25) 
(supra), 


14, If was argued in some of the 
caseg in the batch before us that there 
is a difference between the two decisions 
in the application of the Act to a debt 
incurred by a joint family, In the first 
case, it was held that the holding of 
has to be ascertained 
in order to find out whether they come 
under the definition of ‘small’ farmer’ 
Or not and in the second it was held 
that the holding of each ubit consisting 
of the husband, the wife and their minor 
children should be considered and that 
the observation in the second case in 
paragraph 32 that a Division Bench of 
this Court expressed the same view in 
P, Varahalamma v, R, Ramanna (AIR 
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1979 Andh Pra 25) (supra), is not cor- 
rect, 

15. Reference was also made to a 
decision of Justice P, A, Choudary in 
Sunkanna v. Ramaswamy Setty (1981 
(1) Andh LT 82), In that case, it was 
held that in order to ‘determine whe- 
ther the judgment-debtor is or is not a 
‘small farmer’ what has to be taken into 
account is only the share that belongs 
to him in the joint family and not the 
Shares of other. coparceners, “whether 
they are majors or minors, and the 
share of the minor children cannot be 
counted along with that of the judg- 
= ment-debtor for the purpose of deter- 
mining the status of the judgment-deb- 
tor aS a ‘small farmer.’ He followed the 
decision in P, Varahalamma v. R. Ram- 
anna, (AIR 1979 Andh Pra 25) (supra). 


But no reference was made to the deci- 


-sion in Krishna Murthy v. Govt.. of 
Andhra 


. 85) (supra), 


' 16. We shall deal with the question 
as to whether in a case where the indi- 
‘vidual debtor is a member of a joint 
family, the share of- each individual co- 
parcener alone has to be taken, into 
‘consideration in. computing the holding 
or whether the shares held by a unit 
constituting a family within the defini- 
tion of Sec, 3 (1) of. the Act, namely. 
the husband, the wife and the minor 
children should be taken into considera- 
tion, at a later stage when we have to 
deal with the revision’ petitions which 
raise this question, ~ 

17.. The decisions referred to above 
~ do not throw any light on the question 
arising out of the decision in S. Lax- 
‘mana Rao yv. D. Chinna Papaiah Raju, 


(AIR 1980 Andh Pra 191) (supra) 
which we have dealt with ear- 
lier, namely, whether in the 


case of a debt incurred by an indi- 
vidual, the holdings of the husband or 
the wife, as the case may be. and their 
minor unmarried children have also to 
‘be Included ` in deciding whether he is a 
small farmer or not. That matter was 
not tha subject of consideration in any 
Of the above cases, 


' 18. In the result we hold, agreeing 
with the view expressed in S. Laxmana 
Rao v, D. China Papaiah Raju (AIR 
1980 Andh Pra 191) (supra) that where 
an individual is a debtor or a creditor 
the jand which the individual alone 
holds and personally cultivates should 
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be taken into consideration in deciding 
whether he or she is a small farmer. 

19. We now proceed first to deal with 
those cases in which this question alone 
arises for consideration, 

C.- R. P. No. 3700 of 1978: 

20. In this case the decree-holder 
claimed to be a small farmer and con- 
tended that, in view of Sec. 3 (i) (xii) 
which excludes -a debt contracted by a 
debtor from a small farmer from the 
definition of ‘debt,’.the judgment-debt- 
or was not entitled to the benefits of 
the Act. The learned District Munsif 
held that the decree-holder, who is a 
woman, was entitled to Ac. 1-41 cents 
of wet land. He also found that her hus- 
band was entitled to Ac, 1-13 cents of 
wet land and Ac. 0.87 cents of dry land, 
Adding the two holdings, he came to the 
conclusion that the total] holding 
amounted to Ac. 5-95 cents of dry land 
(one acre of wet land being equivalent 
to two acres of dry land) and therefore 
held that as the holding exceeds two 
hectares, the decree-holder could not be 
considered to be a smal] farmer, Having 
regard to the view taken by us that the 
holding of the husband cannot be in- 
eluded, it: would follow that the extent 
of Ac. 1-41 cents of wet land alone of 
the decree-holder has to be taken into 
consideration, In this view, the decree- 
small] farmer with 
the result that even if, according to the 
decision of the lower Court, the judg- 
ment-debtor is a smal] farmer, he would 
not be entitled to the benefits of the 
Act. The civil revision petition is there- 
fore allowed, but in the circumstances 
without costs, 


C. M. A. No. 231/1977: 


21. In this case, it was held that the 
mortgagor-judgment-debtor, who is a 
woman, owns and personally cultivates 
Ac, 2-09, cents of wet land. The lower 
Court also took into account, in comput- 
ing her holding, the extent held by her 
minor children, namely, Ac, 3-50 cents 
of wet land and held that she was not 
a small farmer, As in our view the hold- 


‘ing of individual debtor alone has to be 


taken into account and the holding of - 
the minor children cannot be added to 
her holding, it follows that the judg- 
ment-debtor is a smal] farmer’ within 
the meaning of the Act. The C. M. A. 
has therefore to be allowed, It is ac- 
cordingly allowed, but in the circum- 
stances without costs. 


ay 


~ 


# 
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C R. P. No. 1186/79: . 


22. In this case it was held by the 
lower Court that the judgment-debtor. 
who is a woman, held Ac. 1-00 of dry 
land and Ac 1-13 cents of wet land in 
all equivalent to Ac, -3-26 cents of dry 
land, Her husband was entitled to Ac. 
1-49} cents of dry land, Even if both 
the extents are clubbed together the 
total extent is less than .the limit pre- 
scribed under the Act. It was, however, 
contended on behalf of the decree-hol- 
der that the husband’s share is Ac. 
0-744 cents of dry and if it is added to 
the debtor’s holding of Ac, 3-26 cents 
dry, the total] would exceed the limit 
prescribed, Apart from the fact that the 
finding of the Court below cannot be 
canvassed in the revision petition, even 
assuming that the husband’s holding of 
Ac. 1-744 cents as contended by the dec- 
ree-holder, as it cannot be taken into 
account in view of our decision, the 
finding of the Court below that the 


Judgment-debtor is a small farmer en- 


titled to the benefits of the Act does not 
call for any interference, The civil re- 
vision petition is, therefore, dismissed, 
but in the circumstances without costs, 


C. R. P, No, 1507/1979: . 

23. The petitioner in this case is the 
judgment-debtor, The creditor, a woman, 
claimed that she was a small farmer and 
hence the -petitioner is not entitled to 
the benefits of the Act, The Court below 
held that she was entitled to Ac, 2-50 
cents of wet land, But, it was, however 
contended by the judgment-debtor that 
the husband of the decree-holder was 
earning Rs, 3000/- per annum and if 
this income is taken into consideration, 
the decree-holder would not be a small 
farmer, The Court below held that the 
husband had deserted the wife and 


therefore his income has to be excluded, 


He, however, held that the income was 
less than Rs, 1200/- per annum. In view 
of the finding that the income of the 
husband was Jess ‘than Rs, 1200/- per 
annum, even if it is taken into conside- 
ration, it is clear that the decree-holder 
‘would be a small farmer, In this view. 
it is unnecessary to go into the correct- 
ness of the finding that the income of 


the husband who had deserted: his wife 


cannot be taken into consideration in 
determining whether she is a small far- 
mer or not. It may be noted that under 
Sec, 3 (t) (ii) it is provided that ‘small 
farmer’ does not include any person 


~ 
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whose annual househoid income other 
than from agriculture exceeds Rs, 1200/- 
per annum in any two years within 
three years immediately preceding the 
commencement. of the Act, and ‘annual 
household income’ is defined under 
sec, 3 (d) as the aggregate of the annual 
income from all sources of all the mem- 
bers of a family, As ‘family’ is defined 
as meaning the individual, the wife or 
husband, as the case may be, and their 
unmarried minor children, it was argued 
that the income of the husband has to 
be taken into consideration in arriving 
at the annua] household income, On the 
contended that the 
income of the husband. who has deser- 
ted the wife, cannot be taken into con- 


. Sideration as such a husband cannot be 


considered to be a member of the family. 
It is not necessary for us to decide this 
question in view of the fact that the 
Court below found that the income of 
the husband is less than Rs, 1200/- per 
annum, The civil revision petition is dis- 
missed, but in the circumstances with- 
out costs, 

24, We have till now considered the 
case where the debtor or the creditor as 
the case may be, ig an individual, We 
now proceed to consider the case where 
the debtor or the creditor is a joint 
Hindu family, In Krishna Murthy v, 
Govt, of Andhra Pradesh (AIR 1979 Andh 
Pra 85) (supra) it was held that when 
a debt is owed by a joint family, each 
unit thereof consisting of an individual, 
the wife or husband as the case may be. 
of such individual and their unmarried 
minor children should be taken as a 
debtor within the meaning of the Act 
in respect of each share of the debt 
owed by the family, As an illustration, 
the learned Judges considered a joint 
family consisting of five such units and 
Observed that as per the definition con- 
tained in Sec, 3 (1) read with the other 
provisions, it is logical to conclude that 
the family must be deemed to be con- 
sisting of five smaller units to consider 
the position of each unit with reference 
to the definition of ‘small farmer,’ We 


. pare in agreement with the said decision 


and we are of the view that when a 
debt is owed by a joint family, it has 
to be Split up into different units ac- 
cording to the expression ‘family’ for 
the purpose of giving benefit under the 
Act, Otherwise, there was no purpose in 
defining the expression ‘family’ in that 
manner, Our attention is however drawn 
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fo the decision in Sunkanna v, Rama- 
swamy Setty (1981) 1 Andh LT 82 
(supra) where it was held that “In order 
to determine whether the judgment- 
debtor is or is not a ‘small farmer’ what 
has to be taken into account is only the 
share that belongs to him in the joint 
family and not the shares of other co- 
parceners whether they are majors or 
minors, The shares of the minors can- 
not be counted along with that of the 
judgment-debtor for purposes of deter- 
mining the status of the judgment-deb- 
tor aS a small farmer,” It is not clear 
from the decision whether the judg- 
ment-debtor in that case was an indi- 
vidua] or a joint family, We are in 
agreement with that decision for the 


reasons stated earlier, if the Judgment- . 


debtor was an individual, But if however 
the judgment-debtor in that case was 
the entire joint family. we are not in- 
clined to agree that in determining whe- 
ther the benefits of the Act should be 
given or not, it is the share of each 
member only that has to be taken into 
consideration, In such a case, as has 
been pointed by the Division Bench in 
Krishna Murthy v. Govt, of Andhra 
Pradesh (AIR 1979 Andh Pra 85) (supra) 
the joint family has to be split up into 
units of a family as defined in the Act 
-and it has to be considered whether 
each unit is a smal] farmer or not, No 
reference is made to the judgment in 
Krishna Murthy v. Govt. of A. P, (supra) 
in the decision in Sunkanna v. Rama- 
swamy Setty ((1981) 1 Andh LT 82) 
(supra) though a reference is made to 
the decision in P, Varahalamma v. R 
Ramanna (AIR 1979 -Andh Pra. 25) 
(supra), But in the latter decision, the 
question which fell to be considered 
was only whether the provisions of the 
Act could be applied to a debt incurred 
by a joint Hindu family consisting of 
two or more coparceners, That decision 
cannot be taken as an authority for the 
proposition that it is only the interest 
of each coparcener that has to be taken 
into consideration jn order to ascertain 
whether the requirements of the defini- 
tion of “small farmer’ are complied 
with, It is no doubt true that reference 
is made to two decisions of single Judges 
‘of this Court where it was held that 
though the debt was incurred by a 
joint family, the holding or interests of 
each coparcener on the date of the com- 
‘mencement of the Act must be notional- 


ly ascertained for the purpose of deter- 
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mining whether each one of the copar 
ceners is a small farmer jwithin the 
meaning of the Act, But these decisions, 
are, to some extent, contrary to what 
wag decided in Krishna Murthy v, Govt 
of A. P, (supra) and we prefer to ac- 
cept the view expressed in that decision, . 


23. The decision in some of the re- 
vision petitions before us turns upon 
the interpretation to be given to the ex- 
pression, “who holds and personally 
cultivates” in the definition of “small 
farmer” contained in Sec. 3 (t) of the 
Act, Though this question did not direct- 
ly arise for consideration in the deci- 
sion of this Court in S. Laxmana Rao 
v. D. China Papaiah Raju, (AIR 1980 
Andh Pra 191) (supra) and the order of 
Jeevan Reddy J.. in CRP. No, 4870 of 
1978 referring it to a Full Bench, as a 
consequence of which, the other revi- 
sion petitions in this batch were also 
posted before this Bench, does not re- 
fer to this question, we consider it de- 
sirable to deal with this as this matter 
has also' been argued at considerable 
length. 


26. Under Sec, 8 (tJ of the Act, tha 
folllowing conditions have to be fulfil- 
led in order that a person may be a 
small farmer (1) His primary means of 
livelihood must be income derived 
from agricultural land (2) He must 
hold and personally cultivate agricultural 
land which does not exceed certain ex- 
tent mentioned in the - Section or (3} 
He should. cultivate. as a tenant, or 
share cropper or mortgagee with posses< 
sion, agricultural land not exceeding 


' such extent, In order to satisfy the de- 


finition of “small farmer,” it is argued 
on behalf of one side that in regard to 
the second condition, it is necessary 


that the land which is held by the pers 


son doeg not exceed the extent referred 
to in that section, and also that tha 
agricultural land which he cultivates 
does not exceed that extent in other 
words both the requirements should be 
satisfied. On the other side it is con- 
tended that the expression ‘and’ should 
be read as ‘or’ and it is sufficient if any 
one of the conditions is fulfilled, In 
other words, a person would be a smal! 
farmer ifhe holds agricultural land 
which does not exceed one hectare of 
wet land or two hectares of dry land 
or if he personally cultivates agricultu- 
ral land which does not exceed those 
extents, We are unable to agree with 
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the latter contention. It should not be 
forgotten that the main object of the 
Act is to provide relief from indebted- 
ness to agricultural labourers, rural 
artisans aNd small farmers. If the lat- 
ter contention is accepted, it would 
lead to anamalous results, A person may 
be holding large extents of land: say, 
even 100 acres but may be personally 
cultivating only an extent less than one 
hectare of wet land or two hectares of 
dry land, such a person would also be 
a small farmer, Again a person may be 
holding (without personally cultivating) 
a very small extent of land, but may 
be personally cultivating very large ex- 
tents of land. Even such a person would 
be a small farmer, It would not have 
been definitely the intention of the 
Legislature that such persons should be 
given the benefit of the Act and they 
- should be relieved of their indebted- 
ness at the expense of creditors who 
would be much poorer than the debtor 
himself, We are therefore of the view 


that in order to come within the defi- 


nition of “small farmer,” it should -be 
proved that the person concerned holds 
an extent less than the extent prescrib- 
ed in S. 3 (t) and also cultivates an ex- 
tent less than the said extent. A ques- 
tion was raised at the bar as to what 
would be the position if a person ‘holds’ 
land less than the extent prescribed and 
also personally cultivates land less than 
the extent, but the total extent of 
the land held as well as personally cul- 
tivated by him is more than the extent 
prescribed in the definition. We are of 
the view that 
long as each category viz. ,the extent 
which a. person holds and the extent 
which he personally cultivates, is less 
than the area prescribed in the defini- 
tion, the person would be small far- 
mer notwithstanding that the total of 
the two categories of land exceeds the 
extent prescribed, 

27. It was argued by some advocates 
that if a person does not hold any land 
‘at all or does not personally cultivate 
any land at all, he will not come with- 
in the definition of “small farmer”, This 
argument cannot be accepted. If a per- 
son holds as we have observed, an ex- 
‘tent of less than one acre of wet or 
two acres of dry land, as the case may 
~ be, and also personally cultivates a 
smaller extent, he is a small farmer. It 
would be absurd to suggest that a per- 
son who does not hold any land at all 
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Or who does not personally cultivate 
any land at all. cannot be a smal] far- 
mer, In our view, a person who does 
not hold any land, is, still a small far- 
mer if he personally cultivates land 
less than the extent prescribed as in 
such a case he also . satisfies both the 
conditions, Similarly, a person who does 
not personally cultivate any land but 
‘holds’ land less than the extent prescri- 
ed, will also be a smal] farmer, as that 
person also satisfies both the conditions 
laid down, It may again be asked what 
would be the position if he | neither 
‘holds’ any agricultural land, nor per- 
sonally cultivates any such land, In such 
a case he would not be a “small far- 
mer” as under the definition a further 
condition has to be satisfied viz,, his 
principal means of livelihood is income 
derived from agricultural land, 

28. Reference was made to the deci- 
sion in K, Koteswaramma v. A. Krishna 
Rao ((1978) I APLJ 282) where it was 
held that the expression “and” ‘in the 
definition of “small farmer” should be 
read as ‘or’ in order to effectuate the 
object of the Act, In that case, the deb- 
tors owned less than one hectare of 
land but they were not personally cul- 
tivating their lands. It wag held that 
they were stil] entitled to the benefits 
of the Act even though they did not 
personally cultivate the lards, In arriv- 
ing at this conclusion, the learned Judge 
held that the  expresssion ‘and’ 
should be read as ‘or, We have how- 
ever arrived at the same conclusion in 
such a case by giving a somewhat dif- 
ferent interpretation to the definition of 
small farmer, stated above. It wil] be 
noted that our conclusion is the same. 
as that of the learned Judge though the 
reasoning is different. In K. Subrah- 
manyam v. B. Satyanarayana (1978 
APHCN 383), Gangadhara Rao, J.. held 
that he would not agree with Laksh- 
maiah J., in K. Koteswaramma v. A. 
Krishna Rao (1978-1 APLJ 282) that it 
is not necessary that a’ person should 
personally cultivate the land in order 
to be a smal) farmer. We respectfully 
disagree with that view. As we have 
already observed, we consider that a 
person, even though he may not per- 
sonally cultivate any land, he would 
still be a “small farmer” if he holds 
land less than the extent mentioned m 
the definition. 

29. A further question that arises is 
what is the meaning of the word ‘hold 
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It was argued that the expression ‘hold’ 
should be understood in the context as 
‘own’, On the other hand, it was sub- 
mitted that the expression ‘hold’ is wide 
enough to include all types of holding 
property, whether by way of ownership 
Or by way of possession, We are how- 
‘ever not inclined to agree with this 
submission, In the context, we are of 
the view that the expression ‘hold’ must 
be interpreted as equivalent to ‘own’ as 
pointed out by the Division Bench in 
S. Laxmana Rao v. D, China Papaiah 
Raju (AIR 1980 Andh Pra 191) (supra) 
In C. C. Vemanari v, P, R. K. Chetty 
((1979) 1 APLJ 392) it was held that 
the expression, ‘holds’. must have been 
deliberately used by the legislature to 
indicate holding in one's: own right and 
not mere physical possession irrespec- 
tive of the question as to how that pos- 
session is obtained by the person con- 
cerned, It was observed that if the word 
‘holds’ is intended to mean mere posses- 
sion regardless of the source of the 
right to hold such possession, there 
would be no need to use that word as 
personal cultivation would necessarily 
imply possession, We agree with these 
Observations and the observations in 
S. Laxmang Rao v. D. China Papaiah 


Raju (AIR 1980 Andh Pra 191) (supra) _ 


Of course, the ownership may not be 
‘complete ownership; but there must be 
an element of ownership, For instance, 
a person -with a life estate or a vested 
remainder, would also be 
the property though he may not have 
the complete ownership of the land in 
question, , ' 


30. Another question that Has to be 
considered is whether a person can be 
said to personally cultivate land if he 
does so on behalf of another; we are 
inclined to the view that he cannot be 
said to personally cultivate such land. 
If he does sO aS an agent or on behalf 
of another and if the benefit is derived 


by the latter the personal cul- 
tivation is in truth and in 
fact by the latter, In other words 


the personal cultivation referred to un- 
‘der Sec, 3 (t) of the Act must be by 
the person concerned on his own behalf. 


. 31. The Revision Petitions other 
than those which have been disposed of 
by us in the earlier part of this Judg- 
ment, will be posted in the usual course 
_ before ą single Judge who will hear and 
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held to hold, 
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dispose of the petitions in the light of 

the law laid down in this judgment, 
32. Oral application for leave to ap- 
peal to the Supreme Court is made on 
behalf of the respondent, We do not 
consider that any question of law of 
general. importance which requires to be 
considered by the Supreme Court is in- 

volved, Oral application is rejected, 
Order accordingly. 
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ALLADI KUPPUSWAMI C. J. AND 
RAMACHANDRA RAJU J, 

L Nagi Reddy, Appellant v, B. 
Sayanna and others, Respondents, 

Writ Appeal No, 64 of 1980, D/- 18-6- 
1981.* 

A. P. (Telangana Area) Village Offi- 
ces Service Rules, 1978, R. 59 — Civil 
P. C. (1908), O. 42 R. 1. O. 41 R. 1 — 
Issue of fact raised for first time in se- 
cond appeal before Commissioner of 
Land Revenue — Order of Commissioner 
based on such issue is liable to be set 
aside, 

Where a question regarding the vali- 
dity of an application made prior to the 
issue of notice calling for applications 
for appointment of village officers was 
neither raised before the Sub-Collector 
nor in first appeal] before the District 
Revenue .Officer but was raised for the 
first time in second appeal before the 
Land Revenue Commissioner, the Com- 
missioner was not justified in allowing 
Such a question to be raised and his 
order: based on such a question was 
liable to be set aside, (1980) 1 Andh LT 
238. Affirmed. ~ (Para 4) 
Cases Referred: Chronological Paras 
(1977) 1 APLJ (HC) 90: (1977) 2 Andh 

WR 29 5 
(1975) Writ Petn, No, 2041 of 1974, D/- 

17-11-1975 - 4 

R. V. Venkataramj Reddy, for Appel- 
lant: C. B. Ramamohan Reddy, for Re- 
spondents, 

ALLADI KUPPUSWAM], C. J. :— 
This appeal is directed against the judg- 
ment of Raghuvir, J. allowing writ 
Petition No. 4046 of 1979 filed by the 
first respondent herein and directing the 
Commissioner of Land Revenue to con- 
sider the suitability of the Writ peti- 


*Against order of Raghuvir J, reported - 
in (1980) 1 Andh LJ 238 
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the post of Karnam of Chaboly village. 

' 2. The Writ Petition was filed with 
the following allegations. The Karnam 
of Chabolu village died: on 30th Dec. 
1976 with the result the post fell vacant. 
On 20th Jan. 1977, the Tahsildar, Nand- 
yal issued notice under R. 10 of the 
Andhra Pradesh Village 
Rules calling for applications for the 
post, Fourteen persons applied for 
the post. At the interview, however, 
only seven were present. The Revenue 


Divisional Officer considered that among 


- the candidates, 
herein was 


the first respondent 
suitable for appoint- 
- ment and appointed him, The 
first respondent, however, did not 
have the requisite educational qualifica- 
tion prescribed under R. 10, as he did 
not pass the 8th class. The Sub-Collec- 
tor, therefore, granted him exemption 


from the prescribed educational qualifica- 


tion under R. 12. 

3.. On appeal, the 
Officer confirmed the decision of the 
Sub Collector, On further appeal, how- 
ever. the Commissioner, Land Revenue 
held that the claims of the first respon- 
dent herein ought not to have been 
eonsidered as there was no application 
by him for the post after the notice 
. calling for applications was issued. ‘The 
first respondent had applied for the 
post On 9-1-1977 after the post became 
vacant but before the notification, calling 
for applications was published on 20th 
Jan_..1977. The Commissioner held that 
this was not a valid application. as con- 
templated by the rules. In the result, 
he held that the case of the first re- 
spondent did not fall for. consideration 
„at all. He corsidereqd. inter se the 
claims of the others. and held that the 
appellant herein deserved to be appoint- 
ed to the post. As against the decision 
of. the Commissioner the first -respon- 
dent herein preferred a- revision peti- 
tion to the Government which was dis- 
. missed. Thereafter. the first. respon- 
dent herein filed the Writ Petition. Our 
-learned brother,  Raghuvir, J. was of 
the view that no rule was transgressed 
by considering the 
first respondent even though it- was 
prior to the calling of the applications 
by the notice .of the Tahsildar. He ‘ob- 
served that. if an application © anterior 
to the notification. is. receivéd after ‘the 
ea fell -vacant it- is. difficult, ? state 


District Revenue 
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' tioner along with other applicants for. 


Offices Service. 


.the 


application of ‘the. 
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that the consideration of such an applica- 
tion is bad in- law. At any `rate 
when once an application has been con- 
sidered by the authorities concernéd, 
there was no reason to hold that the 
appointment made after’ eens such 
application is- invalid, 


4. Challenging the order of Raghu- 
vir, J., this appeal has been filed., ; Sri 
A, Venkatarami Reddy, learned counsel 
for the appellant reiterates the conten- 
tions put forward before the Commis- 
sioner of Land Revenue that. there 
was no valid application by the 
first respondent inasmuch as he 
did not make any application after 
the notice calling for applications was 
issued and any application made prior to 
that date though made after the vacancy 
arose should not have been consideréd. 
He relies upon the decision of a single 
Judge of: this Court in Writ Petn, 
No, 2041 of 1974 D/- 17-11-1975. On the 
other hand, it is contended by the learn- 


ed counsel for the first respondent that 


the said decision is not correct and it -is 
open to the authorities to consider éven 
an application received before the notice 
issued by the Tahsildar provided it was 
heard after ‘the vacancy arose. l 


It was further contended that the 
Commissioner, Land Revenue erred, in 
going into, the question when this, con- 
tention was not raised either before the 
Sub Collector . or before the District 
Revenue Officer at the stage of first 


. appeal before him, He stated that as a 


matter of fact, the first respondent had 
made a further application after ap- 
plications: were called for in continua- 
tion of his previous application and in 
support of this submission, he produced 
a ‘certificate of posting.. dated 29-1-1977 
in order to show “that two covers were 
pieces ‘to.the Sub Colletor and to 
Tahsildar: It ‘is - -submitted :- - that 
these covers contained ‘applications ‘for 
the post.. - It cannot be said with cer- 


„tainty what the contents. of the covers 


are. merely because :..the certificate of 
posting is produced before us, ` 

. However, the question whether. an 
application was. made subsequent to, tha 
issue of notice calling for applications 
for the post or. not is a question of: fact 
which has to. be gone. into by the ap- 
pointing authority in the first--instanca, 
If. the other confesfants had_ raised this 
question the first respondent would | have | 
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had an opportunity to satisfy the au- 
thorities either that he made a fresh 
application after the notice was issued 
Or that he requested that his previous 
application should be treated as an ap- 
plication subsequent to the issue of 
the notice, but no such contention was 
raised, and from the order of the Sub 
Collector, we find that everybody pro- 
ceeded on the footing that applications 
of all the persons considered by the 
Sub Collector were valid. Even at the 
time of preferring an appeal to the 
District Revenue Officer against the 
order of the Sub Collector appointing 
the first respondent, no contention was 
raised that the first respondent had not 
made any application after the issue of 
the notice and the application made pre- 
viously was invalid and ought to have 
been ignored. For the first time. one 
of the appellants before the Commis- 
sioner, Land Revenue, who 'is not the 
appellant herein, appears to have raised 
the contention that there was no valid 
application by the first respondent as 
he had not applied subsequent to the 
issue of the notice, We are of the view 
_ that the Commissioner, Land Revenue 

was not justified in allowing the ap- 
pellant before him to raise this conten- 
tion which is based upon a pure ques- 
tion of fact for the first time in the ap- 
peal before him. He ought to have 
proceeded on the footing, as the Sub- 
collector and the District Revenue Off- 
cer did, that all the applications which 


were made were valid and considered . 


the other contentions regarding the sui- 
tability of the candidates, Instead of 
doing so, he ignored the case of the 
first respondent on the ground that there 
was no valid application and proceeded 
to consider the inter se claims of 
others, We have therefore no hesita- 
tion in setting aside the order of the 
Commissioner, Land Revenue. 
~ In this view, it is unnecessary for us 
to go into the question whether in the 
absence of any application by a can- 
didate for the post of Village Officer 
subsequent to the issue of notice, his 
claims can be considered on the basis 
of an application made by him prior 
to the notice but after the vacancy arose 
and whether the decision of this Court 
in writ Petition No, 2041 of 1974 dated 
17-11-1975 requires reconsideration. 

5. It was argued by the learned 
counsel for the appellant that even 
assuming that the claims of the first 


M. Subrahmanyam. y Dist. Collector (Panchayats Wing) 
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respondent fell to be considered on the 
ground that there was an application 
by him, the Sub Collector was wrong 
in granting exemption from educa- 
tional qualification under R., 12. In this 
connection, reliance was placed on the 
decision Jagannadham v, Board of Re- 
venue, A. P., (1977) I AP LJ (HC) 90 in 
which it was observed with reference 
to R. 13 that the Revenue Divisional 
Officer should not have invoked the 
power under this Rule and that this 
rule will come into play only when no 
qualified candidates are available and it 
becomes necessary or expedient to ap- 
point an unqualified candidate. We do 
not wish to express any opinjon on this 
aspect for the reason that the Com- 
missioner did not go into this question 
as he took the view that the claim of 
the first respondent could not be con- 
sidered at all as there was no valid 
application by him. Now that accord- 
ing to the direction of Raghuvir, J.. the 
matter has to be considered again by the 
Commissioner, this question also will be 
considered by him viz., whether the ex- 
emption from the educationa] qualifica- 
tion granted to the first respondent by 
this Sub Collector was proper or valid 
according to the rules. The Commis- 
sioner will consider the suitability of 
the appellants before him and that of 
the first respondent herein in the light 
of decision of this court, 
6. The Writ Appeal is dismissed, No 
costs, Advocate’s fee Rs, 100/-. 
Appeal dismissed. 
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= SEETHARAMA REDDY. J. 
Mangalapuru Subrahmanyam and 
others, Petitioners v. The District Col- 
lector (Panchayats Wing), Nellore, and 
others. Respondents, 

Writ Petn. No. 5013 of 1981, D/- 3-9- 
1981. 


A. P. Grampanchayats Act (2 of 1964), 
S. 217 — A. P, Grampanchayat (Registra- 
tion of Electors) Rules (1978), R, 27 — 
Election of Grampanchayat ~~ Publica- 
tion of final electoral roll — Petitioner’s 
name missing therein — Application for 
correction not made in prescribed form 
and after complying with requirements 
of R. 27 (2) — Roll becoming final —~ 
Candidate Josing election also not joined 
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as party — Writ Petition challenging cor- 
rectness of roli is not maintainable — 
(Constitution of India Art, 226). (Civil 
P. C. (5 of 1908) O. 1. B. 1), (Election — 
Defective electoral roll), - AIR 1957 SC 
304 Distinguished. AIR 1964 AP 421 
‘Kel. on. (Pata 4) 
Cases Referred : Chrolonogical Paras 
AIR 1964 Andh Pra 421 - > 6 
AIR 1957 SC 304 : 1957 SCJ 191 6 
E. Manohar, for Petitioners; Govt. 
Pleader for Revenue (for Nos. 1 and 2) 
and M. V; Ramana Reddy (for No, 3), 
for Respondents. 


ALLADI KUPPUSWAMI, C. J. :-— 
The petitioners are residents of Vendodu 
Village, Gudur Taluk. Nellore District. 
They have filed this petition praying for 
the issue of an appropriate writ declar- 
ing the election of the third respondent as 
Sarpanch of Vendodu Gram Panchayat 
as illegal and void and to set aside the 
same and further to direct Respondents 
1 and 2, namely, the District Collector 
(Panchayat Wing) Nellore and the Elec- 
toral Registration Officer and Tahsil- 
dar, Gudur to include the names of the 
petitioners in the final electoral roll for 
the Vendodu Gram Panchayat, 1980 and 
hold elections afresh, 


2. The case of the petitioners is that 
the draft electoral] roll was published 
some time before the election, In - the 
draft roll, the names of the petitioners 
were included, Subsequently, when the 
final electoral roll was published, the 
names of alj the petitioners were not 
found in the electoral roll,. Certain 
other defects in the electoral roll are 
also mentioned in the affidavit filed in 
support of the writ petition, but it is 
not necessary to set out in detail those 
defects, The first petitioner and four- 
.teen other petitioners submitted a peti- 
tion to the second respondent by regis- 
tered post-acknowledgement due dated 
21-4-81 bringing to his’ notice the fact 
that the names of 41 persons were not 
included in the final electoral roll and 
other defects and requested him to in- 
clude their names in the electoral roll. 
This appears to have been received by 
the second respondent on 22-4-1981 as 
evidenced by the endorsement in the 
acknowledgement, The second respon- 
dent did not reply to the representation, 
nor did he rectify the mistake with the 
result that the petitioners were prevent- 
ed from exercising their franchise. The 
petitioners say that they are- supporters 


M. Subrahmanyam v. Dist. 


Collector (Panchayats Wing), A.P. 51 


of one Subba Reddy who was the other 
contestant for the post ` of Sarpanch. 
The third respondent was, however, 
declared elected with a majority of 27 
votes, The case of the petitioners is 
that if their’ names’ appeared in the 
electora] roll and if they had participat- 
ed in the election they would have voted 
for Subba Reddy and Subba Reddy 
would have been elected with a majority 
of 11 votes, The petitioners therefore 
pray that the election of the third re- 
spondent' be declared as null and void 
and that Respondents 1 and 2 should be 


‘directed to include the names of the 


petitioners in the final voters’ list and 
hold the election of the Sarpanch 
afresh. ` 

3. In the counter-affidavit filed by 
the third respondent, it is stated that 
the final list of voters was published as 
early as on 30-12-1980. Under R. 27 
of the Andhra Pradesh Gram Panchayats 
(Registration of Electors} Rules made 
under the Andhra Pradesh Gram Pan- 
chayats Act, every person whose name 
is not included in the electoral roll of 
the Panchayat is entitled to apply to 
the Electoral Registration Officer to in- 
clude his name in that roll Such ap- 
plication should be made in the prescrib- 
ed form, with the prescribed fee. No 
Such application was made by the peti- 
tioners, Even the representation said 
to have been made was made only by 
fourteen .petitioners, The other peti- 
tioners did not make any representation. 
In the result, the final electoral roll 
cannot be questioned in this writ peti- 
tion. No counter-affidavit has been 
filed on behalf of the first and second 
respondents. The learned Government 
Pleader says that the draft counter- 
affidavit has been sent, but has not 
been received duly signed. He has, 
however, produced the records, 


4. It is seen that the main conten- 
tion of the petitioners is that their 
names have not been included in the 
fina] roll even though their names find 
a place in the draft roll From a peru- 
sal of the records and the draft and 
fina] rolls we find that the final rol] has 
been’ very clumsily prepared. One 
entire sheet in the draft roll is not to 
be found in the final roll with the result 
the names of severa] residents are found 
missing in the final roll. There does 
not seem to be any justification for the 
slovenly manner in which this final roll 
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has been prepared, Further, the fact 
that: a number of names do not find a 
Place in the final roll was brought to 
the notice of the second respondent by a 
representation dated 21st April, 1981 
which appears to have been received by 
him either on. the 22nd or 24th, April, 
.1981. There- was sufficient time for the 
second: respondent to wake up and cor- 
rect the roll, but apparently, he did not 
consider it expedient to do so. It does 
not however follow that the Writ Peti- 
tion has to be allowed. Under R. 27 of 
the Rules referred to above, there is a 
machinery provided for getting the final 
roll corrected. Under R. 27 (1). any 
person whose name is not included in 
the electoral roll of a Gram Panchayat 
Or any person who considers any entry 
in- the electoral roll is erroneous or de- 
fective in any particular may apply to 
the Electoral] Registration Officer for 
the. inclusion of his name in that roll 
or. for making necessary correction. 
Under BR. 27 (2), every such application 
shall be made-in duplicate in such one 
of the forms 3, 5, 5A and 5B as may 
be. appropriate and shall be accompani- 
ed by a free of Tem paise only. Rule 27 
(3). provides that the fee specified in 
sub-rule (2) shail be: 

‘‘({a) paid in cash: or 

(b) deposited in Government Trea- 
sury in favour of the Registration Off- 
cer: or 


(c) paid by. ‘means. of. Non-Judicial 
Stamps. . 
Rule 27 (4) „provides that the Regis- 
tration Officer’ shall, . immediately 


on receipt of such application direct that 
one copy thereof be pastéd in the fol- 
lowing places together with a notice 
inviting ` objections to such application 
within a “period, of seven days from the 
date of. such pasting : 


(i) some ° “conspicuous — place in his 
office. 

Gi) in the” ` office of the Gram Pan- 
chayat. ; l ' 
Rule 27 (5) says that the Registration 
Officer after considering the objections 


May include’ the name of the person or 
amend: transpose, or’ delete any entry. 
If the application is rejected, ` he has 
fo record in writing briefly his reasons 
‘for such rejection, Rule 27 (7) pro- 
vides -that no amendment . trans- 
position or deletion. of any entry 
shall be made and no direction for: the 
iriclusion’of a name in the’ electoral roll 
of a Gram” Henao ‘shall “be -givėn 
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under this rule after the date fixed: for- 
-division of electoral roll according : te 
wards: under S. 14 (5) (c) of the Act. 
for.an election in that Gram Panchayat . 


and ‘before the completion of that elec- 
tion,. It is therefore clear that there is 
a specific machinery 
Rules for the correction of entries and 
inclusion of names in the electoral] roll. 
Under that procedure, there should be 
an application in a particular form ac- 
companied by a fee. In this case, no 
such application was made, Only a re- 
presentation in an ordinary white paper 


t 


provided by the © 


without affixing any fee was filed. We ` 


are of the view that such an applica- 
tion cannot be treated as an application 
in the eye of law made according to the 
rules prescribed for that purpose. Sri 
Manohar contended that the application 


made by 15 persons on 21-4-1981 should | 


he treated as an application substantial- 
ly complying with the requirements of 
R. 27 (2). We are not inclined to agree. 
When it is provided under the rules 
that an application should be in a parti- 
cular’ form and should be accompanied 


by the prescribed fee. we cannot regard} 


an- application without complying: 
requirements to be one made in substan- 
tial compliance with the 
of the rule. Secondly, Sri Manohar 
argued that once it was brought to the 
notice of the Electoral Registration Off- 


requirements! 


with}. 


cer, it was his duty to suo motu cor- . 


rect the electoral roll. We do not find 
any basis for such a ‘submission, There 
is-no provision which enables the Elec- 
toral Officer to make-: correction- suo 
motu as several other steps have to be 
taken before such correction is made, 
namely, a copy of the application should 
be pasted in the places referred to in 


-R. 27-(4) objections called for and- con- 


sidered and ag reasoned order 
Hence, 
no application for correction in the eye 
of law or according to the rules, There- 
fore, the rol] became’ final and it is not 
permissible for the petitioners to ques- 
tion the correctness: of the roll in this 
writ petition. Further, it has also to 
be noticed-that the- application was made 
only: by fifteen out of: thirty eight peti- 
tioners before us. “Even” -assuming for 
a moment that such application should 
be treated as an application within the 
meaning of ‘HR. 27°: (2), 
be -done was to: -includé the. -‘names of 
those - partictilar (Persons in- the roll. 


passed. 


that’ a of them- 


the position is that there wasl 


all that could- 


would have voted in favour: of Subba 
Reddy, the. result. of the election would 
not have been materially affected as 


the third respondent was elected by a- 
majority of 27 votes.. It is not, open -to. 


the thirty eight petitioners to urge the 
cause of those persons who never ap- 
plied for correction of the rolls before 
the. Electoral Registeration Officer. In 
the circumstances, we are satisfied that 
interests of justice do not require any 
interference in a writ petition. 


5. There is also the further fact that 
the party who was really aggrieved has 
not joined the petitioners in this writ 
petition. He has chosen to content him- 
self with filing of an election petition 
which is said to be pending before the 
Election Tribunal. Apparently, he want- 
ed to have two strings to his bow and 
has persuaded’ the writ petitioners to 
fight his causé in the writ petition here 
while fighting his’ own cause before athe 
Tribunal. 


6. Sri Manohar drew our attention 
ito..the decision..of the Supreme Courtin 
‘Chief Commr, Ajmer v. Radhey Shyam, 


AIR 1957 SC 304 where it has been held > 


‘that it is of the essence of the elections 
‘that proper electoral] 
‘maintained and if the electoral] roll is 
not in conformity with the provisions 
of: law, it could not form the basis of 
any valid elections, The case before the 
‘Supreme Court bears no resemblance to 
‘the case before us. In that case, the 
‘‘respondent’s..nomination was rejected 
an. the ground that he was not one of 
the electors according to the rolls. -He 
made an application for rectification of 
the . mistake in. the Parliamentary Elec- 
toral Roll which was also rejected on 
the ground that the roll of the Munici- 
pal elections had been finally published 
‘earlier. He. therefore filed.a writ peti- 
‘tion for a writ. of mandamus restraining 
the District Magistrate, Ajmer from 
‘holding the elections to the Aimer Muni- 
cipal Committee. Further.. no rules had 
‘been framed for giving an opportunity 
to the parties concerned to ask for the 
revision of the electoral roll and for 
the adiudication of claims to be enrolled 
therein. In these circumstances it was 
. observed that unless this is done, .the 
entire obligation . cast upon the authori- 
ties holding .these elections . is not. dis- 
charged . andthe. elections held on -such 
imperfect electoral „rolis. would.. . acquire 


Ro, validity and would,-be liable to. be .. 


w 
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challenged at the instance of the parties 
concerned, In this case, however, there 


-are rules which contain a machinery fer 


getting the electoral rolls corrected, 
objections being considered and reasoned 
orders- being passed. We are therefore 
of the view that the decision of the 
Supreme Court has no application to 
the facts of the case, On the other hand. 
in Sudharshan v. District Collector, 
Warangal, AIR 1964 Andh Pra 421 it 
has been held that for raising objections ` 
in regard to the preparation of the elec- 
toral rollis of the Assembly constituency, 
a machinery is provided under the pro- 
visions of the Representation of the 
People Act and the rules, If the peti- 
tioners wanted their names to be in- 
cluded in the rolls, they had any amount 
of opportunity to do so. In the result, 
this court did not accept the complaint 
that several -hundred voters’ names were 
not included and held that as. the peti- 
tioners did not avail of those opportuni- 
ties, they could not question the correct- 
ness of the electoral} roll in a writ 
petition, 

T. For the above reasons, we dismiss 
the writ petition, but in the circumstan- 
ces. - without - costs. Advocate’s fee 
Rs. 100/-. l 

i Petition dismissed. 
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ALLADI KUPPUSWAMI. C. J. AND 
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- The Fisherman Co-op. Society, Appel- 
liant v. The State of Andhra Pradesh, 


and others, Respondents, 


Writ Appeal No, 476 of 1981, | D/- 
31-8-1981.* l 
(A) Andhra Pradesh © Co-operative 
Societties Act (7 of 1964), Secs. 16 (5). 
76 (2) and 77 — Bye-laws of society — 
Amendment of — Order of Assistant 
Directoy — ' Appeal against — Appeal 
to Director acting as Registrar of Co- 
operative societieg is maintainable., . 
(Paras 2, 8} 
(B) Andhra Pradésh Co-operative So- 
cieties Act (7 of 1964), S. 77 — Decision 
of ampeal before Directoy of Fisheries 
acting as Registrar of Co-operative So- 


cieties — Revision —- Revision. before 
Government is maintainable, (Para 3) 
‘Against judgment of J ayachandra 


. Reddy. J., in W. P.- No. "D i 1981, 
D/= 28-7-1981. ` 
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(C) Andhra Pradesh Co-operative So- 
cieties Act (7 of 1964), S. 77 — Revision 
before Government — Representation of 
third party. — Consideration — Third 
party being M. L. A. of same constitu- 
ency — Considering such representation 
is in accordance with law. 

Where. the Government in deciding a 
revision petition relied upon the repre- 
sentation of an M. L. A who represent- 
` ed the constituency, along with repre- 
sentations of two societies which were 
parties to the dispute, it was held that. 
as representing his constituency it was 
open to the M. L. A. to make such re- 
presentation and it was open to. the 
Government to consider such representa- 
tion along with other facts and circum- 
stances relevant to the dispute. In the 
instant case it was not shown that the 
Government was in any way improperly 
influenced by such representation, 

f (Para 4) 

(D) Constitution of India, Art, 226 — 
Dispute between societies regarding 
ownership of land cannot be adjudicat- 
ed upon in writ petition —— Matter has 
to be adjudicated in separate proceed- 
- ings. (Para 7) 

Mirza Munawwar Ali Baig, for Ap- 
pellant; Govt, Pleader for Industries (for 
Nos, 1, 3 and 6) T. Sankar Rao, (for 
No, 4) P. Raja Rao, (for No, 5) and 
S. C. Rangappa, (for No. 7) for Respon- 
dents, 

ALLADI KUPPUSWAMI, C. J.:— 
We have gone through the judgment of 
Jayachandra Reddy, J. as well. as the 
order of the Government which was 
challenged before him and we have no 
hesitation in holding that Jayachandra 
Reddy, J. was right in dismissing the 
writ petition, 

2. Mr. Mirza Munawwar Ali Baig has 
reiterated many of the contentions urged 
by him before Jayachandra Reddy, J. 
in the writ petition, The first submis- 
sion is that the dispute was between the 
two co-operative societies viz., the ap- 
pellant society of Edulabad village and 
the 4th respondent society of Yenkriyal 
village and such a dispute should have 
been the subject-matter of a reference 
under S. 61 of the A, P. Co-operative 
Societies Act (hereinafter referred to as 
‘the Act’), and the appeal against the 
order of the Assistant Director of Fishe- 
ries to the Director of Fisheries was not 
maintainable, It is, however, clear from 
S. 76 (2) r/w S. 16 (5) of the Act that 
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the 4th respondent had a remedy by 
way of appeal against the order of the 
Assistant Director. Under S, 76 (2) 
“any person or society aggrieved by 
any decision under Sec. 6, refusal to re- 
gister a society under Sec, 7, or amend- 
ment of the bye-laws of Sec. 16 ...... may 
appeal, if such. decision, refusal or order 
is that of (i) the Registrar of Co-opera- 
tive Societies, to the . Government (ii) 
any other person, to the Registrar of 
Co-operative’ Societies,’ Hence by vir- 
tue of this provision, the appeal was 
properly preferred against the order of 
the Assistant Registrar amending the 
bye-laws under Sec. 16 (5) of the Act. 


8. It is then contended that under 
Sec. 76 (5) the decision of the appellate 
authority on appeal shall be final and 
hence no revision was maintainable be- 
fore the Government. The argument 
also is untenable in view of Sec. 77 
which enables the Government to call 
for and examine the record of the Re- 
gistrar in respect of any proceeding to 
satisfy themselves as to the regularity 
of such proceeding or the correctness, 
legality, propriety or of any decision 
passed or order made therein. 


4. The next contention is that ‘the 
Government, in coming to the conclu- 
sion in the revision petition, relied upon 
a representation of Sri .Narasimha 
Reddy, M. L. A. He submitted that the 
Government ought to have considered 
only the representations made by the 
two societies and not any outsider and 
the order of the Government is vitiated 
inasmuch as the representation of an 
outsider like Sri Narasimha Reddy was 
taken into consideration. We do not 
agree with this submission, We are of 
the view that as representing his con- 
stituency it was Open to Sri Narasimha 
Reddy. a member of the legislative as- 
sembly, to make his representation and 
it was open to the Government to con- 
sider the representation along with all 
other facts and circumstances of the 
case relevant to the dispute, As Jaya- 
chandra, Reddy, J- observed, it is not 
shown that the Government was in any. 
way improperly influenced by such re- 
presentation. 


5. Sri Mirza Munawwar Ali Baig also 
submits that a copy of such a re 
presentation was not shown to the ap- 
pellant society, Under the proviso to 
Sec. 77 (2) of the Act no Order preju-« 
dicial to any person shall be passed uns 
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given an opportunity of making 
his. representation, In this case such an 
opportunity was given and the appel- 
lant society filed its counter before the 
Government and the representation 
contained in the counter was consider- 
ed, Hence the requirements of Sec. 77 
of the Act were fulfilled. 

6. It is further submitted that the 
impugned order is vitiated inasmuch as 
it was passed by Sri Goka Ramaswamy, 
Minister of Fisheries, who was biased 
against the appellant society. Jaya- 


chandra Reddy. J has. stated in the judg- ` 


ment that he went through the note file 
which showed that even by 29-1-1981 
the report of the Joint Director was re- 
ceived and he had given a clear finding 
that the amendment allowed by the 
Additional Director of Fisheries was not 
in order, At that time Sri Goka Rama- 
smamy was not a member of the cabi- 
net, After the report was, received Sri 
N. Bhaskara Rao, the then Minister, had 


signed the file approving paragraph 47 


wherein the cancellation of the amend- 
ment was recommended, Subsequently 
On 26-2-1981 Sri Goka Ramaswamy, 
who by then became the Minister for 
Fisheries, agreed with. the note of the 
Secretary for Rural. Development for 
setting aside the order of the Assistant 
Director of Fisheries, These facts clearly 
reveal that the final order of the Gov- 
ernment was not passed at the instance 
of Sri Ramaswamy or -that -he was in 
any way biased against the appellant 
society. The mere fact that on an ear- 
lier occasion he complained against the 
then Chief Minister with reference to 
some orders passed in regard to these 
matters is not relevant in considering 
the question whether on this occasion 
the order passed by Sri Goka Ramas- 
wamy in favour of one party or the 
other, was vitiated by bias, 

7. Lastly jt is contended that out of 
Ac, 44-25 cents of land which got sub- 
merged, Ac. 39-30 cents is private land 
and it is not owned by the Government 
and by virtue of the impugned order, 
this extent is being included in the area 
of operation of the 4th respondent so- 
ciety. As. rightly observed by Jaya- 
chandra Reddy, J this is a matter which 
has to be adjudicated upon in separate 
proceedings and this question cannot be 
gone into in this writ petition. 

8. It is also contended that the land 
in which the tank is situate belongs to 
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der sub-sec, (1) unless such person has 
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the Gram Panchayat and the Govern- 
ment has no jurisdiction to pass the im- 
pugned order. This contention is with- 
out. substance as we are now concerned 
in this writ petition with the validity of 
an order of the Assistant Director 
amending the bye-law of a society which 
was passed in pursuance of S. 16 (5) of 
the Act. Such an order is appealable to 
the Registrar of Co-operative Societies 
whose power is, in this case, exercised 
by the Director of Fisheries and a re- 
vision lies therefrom to the Govern- 
ment, 

9. The appeal is, therefore, dismiss- 
ed. No costs, l 

10. Sri Mirza Munawwar Ali Baig 
makes an oral application for leave to 
appeal to the Supreme Court, We do 
not see any substantial question of law 
of general importance, which requires 
to be decided by the Supreme Court, 
involved in this case. The oral request 
is rejected. 

. Appeal dismissed. 


AIR 1982 ANDHRA PRADESH 55 
MADHAVA REDDY AND 
- RAGHUVIR, JJ. 

M. V. Krishna Rao, Petitioner v. The 
District Collector, Krishna and others, 
Respondents, . 

Writ Petn. No. 5847 of 1978 and Writ 
Appea] Nos, 177 and 339 of 1979, D/- 
12-8-1981. 

(A) Mineral Concessions Rules (1966), 


R. 10 — “Dead rent”? — Whether 
amounts to tax. (Constitution of India, 
Article 265). 


The dead rent is not a tax, it is not 
an impost and not a financial burden 
within the meaning of Art. 265 of the 
Constitution, It is within the powers of 
the State Government as delegate of the 
Parliament to prescribe for levy dead 
rent and in that view, rule 10 of 1968 
Mineral Concession Rules would not be 
ultra vires of the Act, (Case law discus- 
sed). (Para 15) 

(B) Mineral Concessions Rules (1966), 
R. 10 — Provisions —. Whether retro- 
spective. ~- 

Vested rights could only be taken 
away by law “made by a competent 
legislature” as distinguished from sub- 
ordinate legislation. Therefore, conces- 
sions accorded, earlier to March 25, 1977 
Le. when R. 10 came into force would 
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not, be liable to pay dead rent under the: 


impugned rule. The State ‘Govt. ‘can 
‘collect dead rent prospectively from 


the date of R. 10. Rule 10, in that’ 
sense, has no retroactivity. (Para 16) 
Cases- Referred: Chronological Paras 
AIR: 1978 Andh Pra 453: (1978) 2 Andh 
‘LT 328 ` 8 
AIR 1970 SC 1436: (1970) 1 SCJ 
"913; ee 10. 16 
(1970) W. A. No. 534 of 1968. D/- 15-12- 
1970 (Andh Pra) 10 


(1962):1 QB°340: (1961) 3 WLR 798: 
(1961) 3 All ER 641, Commr. of Cus- 
toms & Excise v. Cure and Deeley 

: 4 

(1921) 37 TLR 884, Attorney General 
v. Wits United Diaries Ltd. 4 
K. Ranga Rao, for Petitioner: in 

W. P. No; 5847 of 1978, Govt. Pleader for 

F: and A. for Respondent in W. P. 

No, 5847 of 1978 and for Appellants; in 

W. A. Nos; 177 and 339 of 1979: V. 

Jagannadha Rao (in W. A. Nos, -177 of 

1979 and G. Vedantha Rao, for P. Sob- 

Hanadri Babu, (in W. A. No. 339 of 1979) 

for Respondents, 

"RAGHUVIR J.:— In the above group 


af cases the lessees of various. types of- 
stone (Minor minerals) have approached . 


this Court under Art, 226 of the Consti- 
tution to interdict the State of “Andhra 
Pradesh not to’ collect “dead rent” from 
them. In the petition ‘lodged on Sep- 
tember 4, 1977 M, V. Subba Rao, is the 


lessee for black granite stone: whereas — 


in the petition lodgéd on December. 8, 
1977, the following five firms: M/s.’ Road 
Metal ` Industries: M/s. Mahaveer Metal 
Industries; Hyderabad Metal Industries; 
Fine Granite’ Pvt, Ltd, and Supreme 
Crusker are lessees of granite stone, In 
the petition ` lodged on Dec, 18. 1978 M. 
V. Krishna Rao ig the lessee for black 
rough Stone,’ All these lessees make a 


common cause against the State Govern- 


ment when dead rent” is demanded 
for them under the Mines and Mineral 
(Regulation and Development) Act. 67 
of 1957 (the Act), Dead Rent to be pre- 
cise is sought to be collected from them 
under rules promulgated on Septem- 
ber’ 4. 1977. The 


déad rent and is 
March 25, 1977, The rule “prescribes 
levy of dead remit if. it is higher’ than 
"the royalty payable on minerals. remov- 


ed.. Schedule I to Rule, ten prescribes . 


rates for seighòrage ` (royalty) fee Sche- 


M. V. Krishna Rao v: District’ Collector 
‘dule II: pertains to putes of: dead rene 


‘learned’ counsel 


rules are known aS” 
' - Mineral Concessions Rules of 1966. (The 
Rule), Rule 10 of the Rules pertains to 
substituted’ from. 


A. L Ro 


when levied, Ms 

2. - In the Govt. of - India Act 1935; 
the subject of mines and minerals were’ 
dealt in ‘Entry 36 of the Federal Legis- 
lature List I and Entry 23 of the Pro- 


' vincia] Legislature List IT in the seventh 


Schedule of the Act together with the ` 


‘subject of “oil fields.’ In the Constitu- 


tion of India. oi] fields and petroleum ` 
products are separately dealt in Eiitry © 
53 of List I, In the 1935 Act, unless it 
was declared by Federal] Law to be ex- 
pedient in the public jnterest, the Pro 
vincial Legislature vested the power to 
legislate on the subject of mines and 


minerals, Similar position is maintained 


in the Constitution in Entry 54 of List I 


‘to the State, the Parliament if it decla- l 


res expedient in public interest, may 
legislate on the subject of minor mine- 
rals, otherwise minor minerals are 


‘ enumerated in Entry 23 of list II of 


State List, The Indian Parliament in 

Sec. 2 of the Act declared that the 
Union to “control” mines and “regulate” 
development of minerals, Having. der 


-clared the Parliament. enforced the Act 


from June . 1, -1958: The Act was 


amended by the Mines and Minerals 


(Regulatioy and Development) Amend- 
ment Act 56 of 1972 (Amending Act) 
The amending provisions were enforced 
from September, 12, 1972. In that am- 
endment Ss. 4-A. 0-A, 13A. 18-A, -and, 
23-A and the [II Schedule were - in- 
troduced, Sections 6, 9, 14, 15, 16. 17,.21, 
25, 28, were amended, The Act in S, 14 
recites Secs, 4 to 13 are not applicable 
to minor minerals, Therefore, in consi- 
dering the numerous questions raised 
by the lessees in the above cases, Ss. 4 
to 13 are excluded from consideration 
except where the subject for purpose 
of analogy is deemed relevant, 

3. The débate in the cases covered 
wide-ranging subjects particularly, the 
appearing ' for the 
black granite lessees argued that dead 
rent in the Act or in the rules ‘is 
not defined. That: dead rent is a tax, 
that it is an impost. That dead rent is 
also “financial burden.” The last of the 
words “financial burden” were repeated- 
ly uttered to` mean a tax within the 
meaning ‘of Art. 265 or the word “Taxa~ 


‘tion” in item 28 of Art: 366 of the Coh- 
- stitution’ of ‘India. In that ‘sense.’ it was 


also argued roya ‘was ‘a tax or ah im- 
post, and’ a ‘finaticial*: “burden, ‘That no - 
- tax, fee’ or fidancia] burden ‘tan be im- 
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posed ‘by the- Parliament through sub- 
ordinate legislation, It- was- contended. 


delegation to levy a tax could not have 
been made under the Constitution un- 
less expressly the Parliament.in the. Act 
enabled. the. impost or .the levy of ' fin- 
ancial burden. The contrary position 
was assumed by the Andhra Pradesh 
State Government, so it was said. and 
dead rent was imposed on lessees by 
recourse to subordinate legislation, 
therefore, the impost of dead rent or 
“financial burden” was contended to be 
invalid in law. 


4. In support of the contention, it 
was argued “taxation” in England must 
be authorised by statute. The case of 
United Diaries (1921) 37 TLR 884 and the 
case of Commr, of Customs and Excise 
v. Cure and Delly (1962-1 QB 340) 
were relied on to hold the incidents of 
tax or impost without statutory provi- 
sion in the Constitution’ cannot ` be 
levied, If such an impost is allowed, 
Bo was the attack, the Parliament in 
which case, can be said to have had: ab- 
dicated its powers. This as an illustra- 
fion is urged with reference to’ sub- 
sec, (3) of Sec. 15 of the: Act and it is 
contended the State as‘-a rule-making 
authority by prescribing ‘dead rent dis- 
lodged the’ imposition prescribed by the 
Parliament, In similar language as in 
Sec. 13 (i), it is argued no power is de- 
legated fo prescribe dead rent by the 
A. P. State Govt: Such a contingency 
as digressed in the illustration brought 
forth it is argued a situation when “the 
Writ of the Parliament expressed in the 
Act became nugatory.” This argument 
was adopted to impress that royalty is 
prescribed by the Act and is valid. Dead 
rent is prescribed by the’ Subordinate 
authority, ‘therefore, not valid. 


_5. Alternatively having discussed 


the incidents of royalty and dead rent — 


thread-bare, the provisions in Secs, 9-A, 
-13 and Sec, 15. alongside the III Sche- 
dule were referred, it was argued dead 
rent under the Act cannot at all be de- 
manded, ` from the lessees of minor 
minerals, If it .can be demand- 
ed, the argument. proceeded... in 
particular.. in the case of lessee for 
black rought stone, the question. from 


what date the dead rent is payable was. 
raised with: reference to. execution. of. 


leases or instruments , of: concessions, on 


March 25.. a when rule 10 Was . sub=. . 
“the ` 


. stituted. words. Sregulation”;, 
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. purposes. of objects” in S, 15. were re- 


lied on to hold these words. did not con-.: 
fer power on the State. Govt. as a dele- 
gate of the . Parliament to levy. dead. 
rent for it is again stressed that results 
in. a ‘financial burden.” It was argued . 
dead. rent is not an invariable incident 
of a mining lease or mineral concession. 
In proof S. 9-A (Alongside the II Sche-. 
dule). in the Act was referred, If the 
dead. rent is. to be imposed, the Parlia; 
ment as in the case of other than minor 
mineral, it was argued, considered the 
subject empowered in express language 
in S. .9-A and similar provision for 
minor mineral should have been enacted. 
It was pointed in the Third Schedule of 
the Act for minerals other than minor 
minertals rate is specified, even as to the 
contingency when it can be enchanced, 
the Parliament did not leave the subject 
to the. Subordinate. legislation, There- 
fore, for all the aforesaid reasons, in the 
constitution Rule; 10, it is argued . is 
void, cannot be enforced and that. no 
demand can be made. from lessees as to, 
the payment of the dead rent. 

6. In the further alternative, it was 
argued R. 10 is ultra vires of the Act. 
In S, 15 of the Act Parliament did not 
say in the objects or purposes of the 
Act in express language in cl, (1) of 
S. 15 that dead rent can be levied. In 
the final alternative, it was argued. dead 
rent if is allowed to be imposed, rates 
in Schedule II of R; 10 are very exces- 
sive unreasonable and  confiscatory. for 
it was ‘argued dead rent imposed . 
thirty times more than royalty payable 
by the lessees, Finally, the rules. pre-, 
scribed under S. 15 of. the Act, it is 
argued by the State Government: were 
not placed before the Parliament, there- 
fore R. 10 prescribed without the con- 
sent of the Parliament, The impugned 
R..10 even otherwise, jt is stated, was 
prescribed - without obtaining objections 
from the affected persons. therefore, the 
efficacy of 1966 Rules was assailed on 
that ground and that Courts should not 
permit the imposition of such a tax. — 

“J, -In digressing | the. subject. as. evi- 
dent from the above contentions, wide- 
field on the subject- of the constitutional. 
law legislative limits of rule-making 


„authorities and:on the scope of subordi- 


‘uate legislation were touched. A large 
number of cases were cited for conside- 
ration of. this. Court: 

8: The: case of M.. Vv. ' Subba, Rao. the 


: lessee ı of, (black granite, Was “heard. and 
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decided on August, 25, 1978. His Writ 
Petition was allowed. The decision is 
reported in M. V. Subba Rao v. State 
of Andhra Pradesh, AIR 1978 Andh Pra 
453 Lakshmaiah,. J. in tbat case 
heid dead- rent in the Act and Rules is 
not defined, Parliament did not provide 
levy of dead rent in express terms in 
the Act. Dead rent appears was accepted 
as a, “financial burden,” impost but in 
the decision, in clear terms of the Act, 
dead rent was not held to be a tax. The 
learned Judge held provisions in the Act 
did not “clothe” the State to impose a 
“financial burden” on lessees, Sec, 15 
was referred to say.as provided in S. 13 
(i) read with S. 9-A and [lIrd: Schedule, 
there is no Statutory provision incorpo- 


rated in the Act to levy dead rent, As 


a legislative necessity, express language 
and specific power it was held required 
to be conferred for. the levy 
of dead rent. Such a power was held 
not conferred in Sec. 15 of the Act. 
Ss, 9-A, 13 and the Third Schedule of 
the Act were referred to hold, dead rent 
cannot be imposed by implication, The 
Parliament finally,.it was held, did not 
think fit to relegate the levy of dead 
rent to the “realm of rule-making auth- 
ority.” The State cannot levy dead rent 


“through rule-making” therefore, can- 
not levy by “amending the rules,” 
9. The decision of Lakshmaiah J. 


was followed in the cases of lessees of 
granite stone by Ramachandra Rao J. 
without any discussion and their writ 
petition on November 17, 1978 was 
allowed, The State of Andhra Pradesh 
assails the decision in black granite and 
the order in the granite stone in the 
above two writ appeals, 

10. The collection of seignorage fee 
(royalty) or dead rent affecting minor 
minerals are not unknown in India, The 
dead rent, royalty, surface rents were 
imposed by the local authorities, provin- 
cia] Governments even before the Con- 
‘stitution, Their connotation, import was 
elucidated in several cases in common 
law. In Halsbury’s Laws of England, 
Vol 31 of Fourth Edition, the expression 
“dead rent” is defined at Para 235: It 
is usual in mining leases to reserve 
a fixed annua] rents otherwise known 


‘as a dead rent.” The expression “ro-, 


yalty” is defined in para 236 of the 
Same Ses tin connection with min- 
ing leases is a payment to the lessor 


proportionate to the amount of the de- 


mised mineral worked within a speci- 
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cified period by the lessee.” The ex- 
pressions thus royalty, seignorage fee, 
dead rent whenever were used by the 
Parliament or State Legislature or by 
rule-making authorities in India, the 
words used. in the same sense as defin- 
ed in common law. In the case reported 
in Baijinath Kedia v. State of Bihar, 


AIR 1970 SC 1436, for example 
adverting to the incidents of royalty, 
the Supreme Court held, “royalty, is 


something other than the return to the 
lessor or licenser for the use of the land 
surface and represents as it normally 
connotes the payment made for the 
materials or minerals won from the 
land.” In’ one of the unreported cases 
following the MHalsbury's Laws of Eng- 
land of this Court in W. A. No. 534 of 
1968, a Division Bench of this Court on 
December, 15, 1970 held “dead rent is 
only a rent and not a tax. It can in fact 
be recovered apart from royalty.” “The © 
object of dead rent is twofold: firstly 
to ensure that the lessee really works 
the mine and secondly, to ensure defi- 
nite minimum income to Government in 
respect of the demise.” The‘ connotation 
shows dead rent, royalty were given 
the same meaning as understood in com- 
monwealth countries) Therefore, we 
cannot accept that dead rent is a tax 
Or an impost within the meaning of 
Art. 265 of the Constitution. The words 
“financial burden” as mentioned earlier 
are capable of more than one meaning. 
In our view as held by this Court ear- 
lier, dead rent is not a tax. In view of 
this position, it is unnecessary further 
to consider several aspects’ elaborated 
at the debate or to consider the autho- 
rities any further, . 

11. The next question raised with 
reference to S, 13. In sub-clause (i) of 
that Section, rules can be ` prescribed 
“fixing and collection of dead rent, 
fines, fees or other charges and the col- 
lection of royalties in respect of (i) pro- 
specting licences (ii) mining leases, (iiij 
minerals mined, quarried, excavated or 
collected.” This provision was cited to 
show the Parliament for other than minor 
minerals provided for levy of dead rent, 
specified the period when it can be en- 
hanced under S, 9-A is stated and men- 
tioned the rate in the Third Schedule, 
of the Act. The argument, is that no 
corresponding provision as to minor 
minerals ig enacted in the Act. Here, 
it may be pointed out, Ss. 3 to 13 are 
not applicable to minor minerals. True, 
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it is in S. 15, Parliament did not employ 
specific words as in S, 9-A and did not 
provide rates for minor. minerals: but 
in the Scheme of the Act, minor mine- 
rals are differently. ‘dealt. with by the: 
Parliament,.:The . States were :.delegated 
the power to: regulate quarry leases ‘and 
mineral concessions; if the scheme is so. 
understood, it is not difficult to hold in 
regulating the mineral concession and 
quarry leases, the State imposed dead 
rent, 


12. In cl. (3) of S. 15, royalty is 
levied, In sub-sec, (3), it is: laid “that 
the holder of a mining lease or any other 
mineral concession granted under any 
rule made under sub-sec, (1) shall -pay 
royalty in respect of minor minerals re- 
moved or consumed by him or by his 
agent, manager, employee, contractor 
or sub-lessee at the rate prescribed for 
the time being in the rules framed by 
the State Govt. in respect of minor. 
minerals,” It is with reference to the 
rule, it was stressed the amended rule 
recites dead rent is to be collected if it 
is higher than the royalty, ‘The criticism 
is the lessees pay dead rent as ordered 
by the State, not royalty as ordered by 
the Parliament, therefore, the State 
Govt, dislodged’ the Union legislation 
“the writ of the Parliament ceases to 
run” in the State of Andhra Pradesh. 
In the cut and thrust of the debate the 
point sounds alright but on a deeper 
consideration, it does not hold water. 
The State Government in prescribing 
dead rent followed the pattern laid by 
the Parliament in S. 9-A of the Act. 
That Section in the alternative prescri- 
bes royalty and dead rent both are levi- 
able, the higher of the two is to be col- 
lected, The impugned rule prescribed 
dead rent in terms similar to that of 
the Parliament where both are levied, 
the higher of the two is to be collected, 
therefore, no exception can. be taken to 
the validity ‘of the impugned, rule. 


13. The. impugned -yules of : 1986 
Mineral Concession Rules were not laid 
before the Parliament because the Par- 
liament did not direct in the Act to do 
80 for minor minerals, In recent past, 
statutes prescribe when rules are pro- 
mulgated, they shall be laid before the 
Parliament, In some cases, rules do not 
come into operation till the expiry of 
specified period after laying them be- 
fore the Parliament. So far as England 
is concerned, the procedure in the Par- 
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liament of’ United. Kingdom is now 


-standardised after 1948 both as respects 


the effect of instruments and their en- 
forcement, The procedure before Indian 
Parliament is - yet not © standardised. 
Speaking: of practice ‘jin Commonwealth 
countries; -only in Australia there is a 
specific ‘rule introduced in 1937 that if 
any “regulation” is not- laid before the 
House’. within fifteen days, the regula- 
tion to have no effect, The instant Act 
does not declare rules under S. 15 are 
to be laid before the Parliament, there- 
fore, no exception . can be taken when 
they are not so laid before the Parlia- 
ment, - 


14. ` Finally, -as to es ‘reasonableness 
of dead rent, there is no sufficient basis 
in these cases to hold the levy of dead 
rent is confiscatory. In considering that, 
it should not be lost sight the dead rent 
is levied in “proportionate to the amount 
of the demised minerals worked within 
a specified period.” 


15. To sum up, we hold dead rent 
ig not a fax, it is not an impost and 
not a financial burden within the mean- 
ing of Art. 265 of the Constitution. It 


‘Ils within the powers of the State Gov- 


ernment as delegate of the Parliament 
to prescribe for levy of dead rent and 
in that view, rule 10 of 1966 Mineral 
Concession Rules, is not ultra vires 
of the Act. 


16. In the instant cases, the leases 
in most of the cases, if not all. have 
been executed by the State Govt. ear- 
lier to March 25, 1977 when rule 10 and 
Schedules I and IT were substituted, 
Whether dead rent is payable by such 
lessees, requires to be considered next. 
In considering that question, whether 
rule 10 has any retrospective operation 
has to be determined, When like con- 


_ tentions were raised before the Supreme 


Court in Baijinath Kedia (AIR 1970 SC 
1436) as - respects minor mineral 
of Bihar State. that Court observed 
“all mining leases granted before the 
commencement of the Mines and Mime- 
rals (Regulation and Development) 
Amendment Act, 1972 if in force at such 
commencement,” even when the leases 
were “brought in conformity” with the 
provisions of the Act, the Supreme 
Court. held, “vested rights could only 
be taken away by law “made by a com 
petent legislature” as distinguished from 
subordinate legislation, In that case it 
was added “Mere rule-making power of 
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the State Govt. was not able to reach 
them.” Following the dicta of the Sup- 
reme Court, we hold the leases granted, 
concessions accorded, earlier to March 
25, 1977 are not liable to pay dead rent 
under the impugned rule. The State 
Govt, can collect dead rent prospective- 
ly from the date of the date impugned 
rule, Rule 10, in that sense, has no re- 
troactivity, Therefore, we direct the 
State Govt. to issue demand notices 
afresh as to dead rent wherever “leases” 
or “Concessions” were accorded after 
March 25, 1977 and in the cases of 

“contracts” executed earlier, demands 
be made afresh excluding the dead rent, 
The Writ appeals and the Writ petition 
of M. V. Krishna Rag, the lessee of 
black rought stone is allowed, with direc- 
tions as indicated above. No costs, Ad- 
:yocates fee Rs. 150/- in each. 

17. The counsel appearing for the 
Writ Petitioners has sought oral leave 
to, appeal to the Supreme Court of 
India. Since we have followed the dicta 
laid by the Supreme Court, we cannot 
certify that this is a fit case which rais- 
es substantia] questions of law required 
to be decided by the Supreme Court. 
The ora] leave is therefore refused, 


Order accordingly; 
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- Kanuri Venkata Rangadass and others, 
Petitioners V, Kanuri Venkata Krishna 
Rao and others, Respondents. 

1. Civil .Revn.:. Petn. No. 3570 of 1977. 
D/-- 26-8-1981". 

' (A) Andhra Pradesh Court- fees abd 
Suits Valuation Act (7 of 1956), Sec. 34 
(1) ‘and (2).4+— Suit for. partition and 

separate possession of joint family pro- 
teh — Part of property found to be 

in joint possession — Fixed court-fee .is 
payable under 'S. 34.(2) — (Constitution 
of India, Art, 226). 
_ “Where ` from’ the content of the plaint 
it can be inferred that the plaintiffs are 
in joint possession of a part of the pro- 
perty of which a share by way of: parti- 
tion is claimed.-the court-fee is- pay- 
able as required by  sub-sec, (2) and 
not sub-sec...(1) of Sec. 34. of the 
Act, Placing. .sueh:a case within. the 


"From. órder. of Sub J.. Machilipatnam, 
D/-. 6-9-1977. 
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K. Venkata Rangadass v. K. Venkata:Krisbhna Rao. 


A. L R. 


ambit of sub-sec, (1) will result.in mate- =: 
rial irregularity and a finding to that 
effect -is liable to be set aside. AIR 1952 
Mad 810 Rel on. . . (Para 9) 
When partition of the joint family 
property is claimed the joint possession 
of the property need not be established 
to attract the provisions of sub-see. (1) 
Of Sec. 34 but in order to attract the 
benefit of sub-sec, (2) ome has to estab- 
lish that he is in joint possession of 
Such property. (Para 6) 
(B) Andhra Pradesh -Court-fees and 
Suits Valuation Act (7 of 1956), S. 34 
(1) and (2) — Court-feeg — Determina- 
tion of — Allegations in plaint alone to- 
be considered, 
It is wel] settled that the question of -` 
court-fee must be considered in ‘the 
light of the allegation made in the plaint 
and its decision cannot be influenced 
either by the pleas in the written state- 
ment or by the final decision of the 
suit on merits. AIR 1958 SC 245; AIR 
1971 Andh Pra.142; AIR 1963 Cal 46; — 
AIR 1951 Mad 732 and ATR 1952 Mad . 
810 Rel. on.. (Para 4) 
Cases Referred: Chronological Paras 


AIR 1971 Andh Pra 142: ae) 2 Andh ` 

WR 351 . 3 
AIR 1963 Cal 46: 66. Cal WN. 828 3: 
AIR 1958 SC 245: 1958 SC J 407 3- 
AIR 1952 Mad 810.: (1952) 2 Mad LJ” 


145 3, 87 
AIR 1951 Mad 732: (1951) 1 Mad LI 
- 289 3 


a Purabrabmasdiy, .for Petitioners; 
J; Chalameswar, (for No. 4).and Govt. 
Pleader for GAD (for Nos, 1,. 2; and 3). 
for Respondents, 

ORDER :— The question that falls for 
determination in this revision petition 
is whether the case is’ governed by 
S. 34 (1) or 34 (2) of the Court-fees and 
Suits Valuation Act (hereinafter refer- 
red to as the Act.) 


2. The plaintiffs who are the peti 
tioners herein, filed ‘a suit for partition 
of the properties described in the plaint 
schedules into three equal shares. and 
for allotment of two such shares to 
them, They paid a fixed « court-fee of 
Rs. 200/- under S. 34 (2) of the Act 
‘Thereafter, at the’ time of: the inspec- 
tion of the Subordinate, Court, the Dis- 
trict Judge pointed out that the first 
defendant in his..written statement aver- 
red that he alienated .items 2 and 3 of 
the plaint-A Sch: in. favour of defen- 
dants 2 and 3 and..as the . „first defen 
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dant purchased ‘items 2 to 6 of the plaint 
B Sch. property with the joint family 
funds in the name of the second defen- 
dant, the plaintiffs 
valorem court-fee under S. 34 (1) of the 
Act: On that, notice of the check ‘slip 
wag: issued and objections were filed by 
the plaintifis’ Advocate stating that the 
facts averred cannot be brought within 
the ambit of S. 34 (1) of the Act. How- 
ever, the subordinate Court held that in 
these’ circumstances it 
that the plaintiffs were in joint posses- 
sion as tenants in common of items 2 
and 3 of plaint A Sch. and items 2 to 6 
of B Sch. in: which case they must pay 
ad valorem court-fee under S. 34 (1) 
and not a fixed court-fee under S, 34 
(2).: Hence this revision, 


3. The learned counsel. Jor the peti- 
tioner, Sri Parabrahma Sastry, contends 
that the lower Court committed’ an ap- 
parent error in coming to the conclu- 
sion that the materials as disclosed in 
the, plaint would fall within the ambit 
of S. 34 (1) of the Act. It is further 
argued that. the lower Court has mis- 
réad in certain respects the plaint aver- 
ments and also erred in placing reliance 
On the averments in the written state- 
ment as well. In determining the court 
fee to be paid ‘jt -is further argued, the 
averments in the plaint alone would 
have to be looked into; if that be so, 
the case falls within the ambit of Sec- 
tion 34 (2). Reliance was placed on ‘the 
decisions ` im'- Sathappa. Chettiar v. 
Ramanathan | Chettiar, (AIR 1958 SC 
245), N. -Kondaiah v. N. Ramana Reddy 
(1970) 2 Andh WR 351 : (AIR 1971 Andh 
Pra 142), Siba Rani v. Ramendranath 
(ATR 1963 Cal 46), R. Basanna v. Adeppa 


(ATR 1951 Mad 732) and Akhandala V. 


Damodara (AIR 1952 Mad 810). 


‘4. It is now well’ settled that the 
question of court-fee must be consider- 
ed in the light of the allegations made 
in’ the plaint and its decision cannot be 
influenced either by the pleas in the 
written statement or by the final geci- 
sion of the: suit on the merits. >., 

“5. In -erder' however -to adjudicate 
upon the point raised herein. the statu- 
tory provisions laid down in S. 34 must 


be noticed. ‘That uns reads as 
under — : 
“34 (1). ih” a suit for ‘partition d 


separate possession of- a “share of joint 
family property” or of ‘property owned, 
jointly. or in cémmion,' by a plaintift: who 


©: K, Venkata: Rangadass v. K.. Venkata Krishna Rao 


-such property, fee 


have to pay ad 


cannot be held 
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has been excluded from possession ` of. 
shall be computed: 
on the market value of the moveable 
property or three-fourths of the mar-_ 
ket value of the immoveable property — 
included in the plaintiffs share, 


(2) in a suit for partition and sepa-— 
rate possession of joint family property 
or property owned, jointly or in common, 
by a plaintiff who is in joint possession’ 
of such property, fee shall be paid at 
the following rates :— 

x x x x . 

6. What is manifest from the above 
provisions is that in the case of sub-sec. 
(1) where partition of the joint family 
property is claimed, the joint possession 
of the property need not be established, 
whereas in order to attract the benefit 
of sub-sec, (2) one has to establish that 
he is in joint possession of such pro- 
perty. ; 


n 


7. The averments made in the plaint 
are :~— 

“The plaintiffs submit that the Ist 
defendant in collusion with the 4th and: - 
5th defendants allowed item 1 of the ` 
plaint A schedule which is a recent 
building constructed on a site of near- 
ly two acres, and which is worth more 
than a lakh of rupees, to be sold for a 
paltry sum of Rs. 15,000/- and the said - 
defendants 4 and 5 are trying to get the - 
plaintiffs, their sister and mother evi- 
cted from the said item of the property. 

..Likewise, the Ist defendant during the 
course of illegal] and immoral activities 
alienated items 2 and 3 of the A Sch. 
property in favour of his close relations: 
But the said alienations were never act- 
éd upon and the properties covered by 
the said alienations are in the joint pos- 
session and enjoyment of the plaintiffs 
as tenants in common......Items 2 to 6 ‘of 
the plaint B Sch, properties were pur- 
chased’ by the Ist defendant, with the 
joint family funds in the name of de- 
fendants 2 and 3. But the.said defen- 
dants have no interest in any of the 
said properties,..... Hence the allocations 
(Alienations) made by the first defen- 
dant are not binding on the plaintiffs’. 


From the above averments it is quite 
clear that at any rate item No. 1. of the 
A Sch, property, which is a newly con- 
structed building wherein the plaintiffs.. 
their mother and sister are living... is 
joint. family_property...Of. course, it -is 
also further averred. that. the :alienations 
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of items 2 and 3 of A Sch. have not been 
acted upon and they are said to be in 
joint possession and enjoyment of the 
plaintiffs. If that be so. the case squa- 
rely falls within the ambit of sub-sec. 
(2) of S. 34. 


8. The Madras High Court in Akhan- 
dala v. Damodarg (AIR 1952 Mad 810 at 
p. 811) (supra) held :— 


‘Tf the plaintiff here had asserted in 
the plaint that there was joint posses- 
sion, constructive or otherwise, of at 
least some portion of the property, 
Art, 17-B would be the proper provision 
. of law. But in the absence of any such 
allegation, I find it difficult to hold that 
on the averments in the plaint joint 
possession can be maintained. It is open 
to the plaintiff to suitably amend the 
plaint, if so advised, and then claim that 


' . the Court-fee paid is correct”, 


9. In view of this, I hold that the 
‘material disclosed in the plaint assert- 
ing that the plaintiffs are in joint pos- 
session of the property claiming a share 
in the property by way of partition. 
would enable them to bring the case 
squarely within the province of sub- 
sec. (2) of S. 34 of the Act. The lower 
Court apparently erred in holding that 
“there is no specific allegation in 
the plaint that the plaintiffs 
are directly or constructively in 
joint possession of items 2 and 3 of 
_ [the plaint A Sch. properties and items 2 

to 6 of the plaint B Sch, properties.” 
This, I apprehend, js contrary to what 
is alleged in the plaint, to which re- 
ference has already been made earlier 
‘In fact, the lower court has not advert- 
€d to the positive assertion made with 
regard to item No, 1 of the A Sch. 
property, which is a house, and there- 
fore, the finding arrived at has resulted 
in material irregularity and has to be set 
aside, 

10. In the result, the revision peti- 
tion is allowed and the case is sent back 
to the lower court for trial. No costs. 


11. Since the suit pertains to the 
year 1976, it would be proper if a direc- 
tion is given to the lower court to dis- 
pose of the same expeditiously. 


Revision petition allowed. 


Jaee 


K. Raju Bai v. K. Peshireddy 
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Kankanala Raju Bai, Petitioner v. 
Kankanala Peshireddy and others, Res- 

pondents, 

Civil Revn, Petn. No, 4799 of 1978, 
D/- 10~9-1981* 

Civil P. C. (5 of 1908), Sec. 54: O. 20 
R. 18 (1) and (2) — Words “Estate as- 
sessed to payment of revenue to Govt.” 
are only referable to an “estate” which 
pays a lump sum revenue to Govt, and 
do not include ryotwari jand — Preli- 
minary decree in suit for partition m- 
cluded ryotwarj lands — Ryotwari 
lands not covered by Sec, 54, but by | 
O. 20 R. 18 (2) — Decree cannot be 
sent to Collector, (1884) ILR 7 Mad 382 


(FB) Followed, (Para 7) 
Cases Referred: Chronological Paras 
AIR 1959 Mys 233 6 
AIR 1951 Hyd 86: ILR (1951) Hyd 
486 5 
AIR 1945 Mad 336: (1945) 2 Mad IJ” 
62 (FB) 7 
(1884) ILR 7 Mad 382 (FB) 3 


G. Haridatha . Reddy, for Petitioner) 
Rai Shankar Prasad, for Respondents, 


ORDER :— The short but important 
point that arises in this revision is 
whether the provisions enacted in Sec- 
tion 54 C. P. C, and Order 20 Rule 18 
(1) C. P. C., are to be restricted in their 
operation to the estates paying revenue 
to the Government or should be allow- 
ed to cover ryotwari lands as well. 

2. Thefactsin brief are :— The plain- 
tiff is the petitioner who got the decree - 
in. a suit for partition of agricultural 
lands mentioned in the schedules there- 
in and after the preliminary decree be- 
ing passed, an application was made 
for the appointment of a Commissioner 
to divide the properties by metes and 
bounds. The Ist respondent herein has 
raised the objection that it is not com- 
petent for the Court to appoint a Com- 
missioner as the schedule mentioned 
lands are ‘estate’ within the meaning of 
Sec. 54 and O. 20 R. 18 (1) G P.C. 
and therefore the preliminary decree 
hag to be referred to the Collector only 
for making a fina] decree, The [st res- 
pondent therefore contended that the 
appointment of the Commissioner is 


*To revise order of Dist, Munsif Chen- 
nuru, D/- 3-7-1978. 
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erroneous. The objection raised by the 
Ist - respondent was 
aggrieved by the same the. petitioner 
decree-holder filed thig revision peti- 
tion. 

3. The contention of sä G, Hari- 
datha Reddy, the learned counsel for 
the petitioner, ig that Sec, 54 is appli- 
cable only to estates assessed to the pay- 
ment of revenue to the Government 
but not to the agricultural lands of 
ryotwari nature and therefore the order 
under revision jg erroneous, I find suff- 
cient substance in thig submission, In 
support of his contention he relied upon 
a Full Bench decision of the Madras 
High Court in Muttu Chidambara v. 
Karuppa (1884) ILR 7 Mad 382 wherein 
5 Judges of the Madras High Court held, 
while construing the provisions of Sec- 
tion 265 of the Code of Civil Procedure 
which is almost in pari materia with 
Sec, 54 as it stood amended in 1908, 
that the provisions of Sec. 265 C. P.C. 
' requiring a preliminary decree for the 
partition of an estate 
to Government to be sent to the Col- 
lector of the district for fina] decree 
proceedings are not applicable to ryot~ 
wari holdings, It further held, i 


“Thig -section 
tion 225 C. P. C. of 1859. It was held 
by the Sadr Court that ryotwarj hold- 
ings were not ‘estates’ paying revenue 
to Government and this construction 
has always been acted upon in this 
Presidency. It would `> unsettle a large 
number of titles to adopt a different 
construction now, and whatever we 
might have thought if the matter had 
come before us as res integra, we are 
not prepared to disturb a practice so 
long established.” 

4. No decision thereafter which has 
taken a view at variance with thig has 
been placed before me so as to take a 
different view. 

5. Sri Mahesh Narayan, the learned 
counsel for the respondents argued, 
relying on certain decisions of the 
erstwhile Hyderabad High Court, 
Mysore High Court and Bombay High 
Court, that the said provisions enacted 
in Section 54 have been construed . to 
mean that they include agricultural 
lands of ryotwarj nature as well, I ap- 
prehend I cannot accede to. this sub- 
mission, In Phoolchand v. 
AIR 1951 Hyd 86 the. facts were that 
an application for restitution. of posses- 


K. Raju Bai v, K. Peshireddy « . 


sustained and. 
the 


paying revenue / 


corresponds with Sec- 


Vamanrao 
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sion of -a part of revenue paying 
agricultural] land which has come in 
possession of the appellant in 
execution of a decree was made. The 


‘appellant held a decree against the res- 


pondent for five annas four pies share 
in a revenue paying land which decree 
did not specify the exact piece of land 
which has to be given in possession of 
the appellant, However . final decree 
proceedings were made by the Court. 
The contention there was that under 
Sec, 54 C. P. C., it was not within the 
authority of the officer to decide upon 
the portion of the land to the -extent of 
5 annas 4 pies which the decree-holder 
is entitled to possession; it jis for the 
Revenue Collector to apportion. the land 
and carry out the decree. The execut- 
ing Court dismissed the application and 
the appellate Court allowed it on the 
ground that the proceedings taken by 
the officer -was . beyond his powers in 
view of the provisions of Sec, 54. In the 
second appeal it was held (at p. 87). 


- “Section 267, Hyderabad Civil P. C. 
(Sec. 54 Indian Civil P. C.) requires 
that decree should be for the partition 
of such property or for a separate por- 
tion thereof as is: described in this sec- 
tion, I think that when the section ap ` 
plies to the present case the execution 
of this decree should have been made 


according to the provisions of that sec- - 


tion, As regards the other contention 
that the mode of ascertaining the por 
tion and of putting a decree-holder in 
possession either by the Taluaqdar or by 
any other officer of Court is merely an 
immateria] irregularity of procedure. I 
am not prepared to accept that conten- 
tion, In fact the Court 


holder in possession of that part which 


was to be accomplished by an indepen- . 


dent officer, the Collector.” 


6. The case decided in Narasu v. 
Narayan. AIR 1959 Mys 233 is only with . 
regard to the aspect whether a decree 
being passed under R. 18 (1) of O. 20 
C. P. C. directing partition, by the Col- 
lector was a preliminary decree or a final 
decree, It. is in that context the -Court 
held that it was a preliminary decree 
and the fina] decree could only be pass- 
ed by the Collector, So the construc-. 
tion of pare paying revenue to the 
Government’ | employed in Sec, 54 
did not fall directly for consideration 
of the Court, 


executing the D j ' 
decree would not have placed the decrees ... 
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7.. The next. case’ relied on.by the 

respondent’s ,counse] is Venkataraghava 
v. Venkata Hanumantha, AIR 1945 Mad 
336 (FB) wherein a.Full Bench held— 
- "The Court which has passed a dec- 
ree for partition to which Sec, 54. ap- 
- plies and has sent it to the Collec- 
tor for the purpose of effecting the 
' partition has no power to hear objec- 
‘tions to the partition made by the Col- 
lector or his subordinate or to modify 
the partition.” 
This again is a case which determines 
only the scope and the authority of the 
Collector to be exercised on the refer- 
red decree, So this is of no assistance 
to the case of the respondents, As 
stated earlier, I am inclined to hold 
that the words, ‘estate assessed to the 
payment of revenue to the Government’ 
Jare only referable to an ‘estate’ which 
pays a lump sum revenue to the Gov- 
ernment, and do not include the ryot- 
wari land, as held by the High Court 
“lof Madras in the decision cited above. 
|Hence ‘the ryotwarj lands included in 
the preliminary decree. herein, are not 
covered by Sec. 54, Civil Procedure 
Code, but by Order 20 Rule 18 (2), and 
therefore, - (decree?) cannot be sent to 
the Collector, i 
: 8. In view of the above discussion, 
‘the order under revision which. is 
erronéous is set aside and the lower 
court js ‘directed to appoint a Com- 
"missioner for due. execution of the dec- 
Tee, 

19. The ‘revision 
No costs. - 


petition is allowed. 


Revision allowed. 
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- Chikkala Samuel, Petitioner v. District 
‘Educational Officer, Hyderabad ‘and an- 
ather,: Respondents.. - 

W. P. Nos. 4829 of: 1980 and 1230r of 
T981; ‘D/= 1-10-1981. . 


' (A) Constitution of India, Art. 30 — 


-Minority institution — What is — Right - 


‘to establish minority institution ‘is of 
“minority cominunity as such ano not of 
“individual member. ~ l 

_ An, educational institution established 
and maintained ` exclusively. or predomi- 
nantly for teaching or’. promoting the 
„religious | tenets, ofa given. religious. min- 


>. KY/LY/F322/81/VV G/SSG/H 


C. Samuel v. Dist. Educational. Officer . 


AIR ‘1970 SC" 2079: 1970 Ker LT 630 
- AIR 1969'SC!465: (1969) 1-SCJ 700 ` 
. AIR 1958 SC 956r: 1958-KRer/LT-465 - =~ 


A. IR. 


ority, or for.promoting and developing 
the, language and literature of a given 
linguistic minority, is an educational §:-in- 
stitution serving and promoting the ..in- 
terests of such minority, and hence is. a . 
“minority institution”. The right -guaran- 
teed by. Art. 30 to all minorities to estab~ 
lish educational institution is the right 


given to the minority as such, and nat to- 


an individual member, or. individual 
members of thé minority, and that right 
is meant to benefit the minority by pro- 
tecting and promoting its interests. ~.. 
(Para 5) 
(B) Constitution of India, Art. 30. — 
Educational institution established. by 
m€mber/s of minority community — Does 
not by itself become minority institution 
-— Nexus between the institution and 
minority community necessary to make it 
minority institution. 
_ It is open even to a single member’ of 
a minority community to establish and 
maintain an educational institution, , but 
before an institution can claim to be a. 
minority institution, it should be shown . 
that it serves and/or promotes _ the im, 
terests of the minority community . in 
some manner, whether by promoting - ‘the 
religious tenets, philosophy or culture ‘of 
that community, or the language, culture.. - 
or literature of that ‘comrnunity, as, the 
case. may, or otherwise. The Constitution 
vests the choice in the minority itself x 
establish an educational institution of ‘it 
choosing. Therefore, the institution itsaif 
may not serve the religion or language; 
but it should, still, in some manner serve 
the interests of that minority, whether 
economically or socially. As such unless 
nexus between the institution and the 
minority community it serves, is shown ` 
an institution established by a member 
of the minority community or members 
thereof will not by the mere fact of its 
establishment become a “minority - insti- — 
tution.” {Para 5) 
`~ Similarly, it ‘cannot i said that, merely, 
because the members of the ‘registered 
society which establishes an educational 
institution, belong to a particular minor- - 


ity community, the institution ` establish- 


becomes a 
. Gase. Law discus- 


ed by them automatically 
minority. institution, 
sed. (Para 5) 
Cases Referred : Chronological Paras 
AIR 1980 SC 1042:° (1980)-2 SCJ 273 3 
AIR 1974 SC ‘1389: (1974) F SCC 717° °3. 
AIR -1973 Ker 87: 1972.Ker LT 920 8 
“5 . 
“3 
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P. Babul ‘asia and N. Baktavatsalam, 
for Petitioner; Govt. Pleader for E. & H. 
(for No. 1) and B. V. Subbaiah (for No. 
2), for Respondents. 


ORDER:— The first and important 
question that arises in these writ petitions 
is, whether the petitioner-institution is a 
‘minority institution’ within the meaning 
of Art. 30 of the Constitution of India. 
While the petitioner asserts that it is .a 
minority institution, the respondents deny 
the same and assert that in the petition 
er-institution only secular. education is 

imparted as per the syllabus prescribed 
by the Education Department and that 
the management is trying to hide its mis- 
deeds, taking shelter under the plea that 
it is a minority institution. It is averred 
by the respondents that the petitioner- 
institution is in receipt of grant-in-aid 
and that, the correspondent of the insti- 
tution has also given a declaration that 
the management will follow strictly the 
conditions of recognition laid down in the 
- Andhra Pradesh Education Rules, It is 
further submitted that at no point of time 
earlier, did the correspondent or any 
other representative of the petitioner- 
institution ever assert that this was a 
minority institution. 


2. The petitioner-school . termimated 
the services of one of its teachers, Sri 
S. V. Subba Rao, against which order he 
filed an appeal before the District Edu- 
cational Officer. The D.E.O. found that 
the order of termination is bad and di- 
rected reinstatement, W. P. No. 4829/80 
is preferred against this order. While re- 
fusing to implement the orders of the 
-= D.E.O, aforesaid, the petitioner-school ap- 
pointed one Smt. G. Satyavati Devi in 
place of Sri S. V. Subba Rao, and asked 


the department to release the grant. The - 


respondents refused to do .so on the 
ground that the appointment has been 
made contrary to the Rules and the di- 
rections issued by the competent auth- 
orities. W. P. No. 1430/1981 is preferred 
for issuance of a direction to the respon- 
dents to recognize the appointment of 
Smt. G. Satyavati Devi to the said post, 
and for release of the relevant grant. 
The petitioner’s case is that “the main 
aim and purpose of organizing this edu- 
cational institution is to. give education 
to the local backward classes, particular- 
ly the Christians of the locality”. It is 


stated, “with this purpose, a society. is 


registered with No: .23/1957-58 under the . 


name of S.N.P. Elementary School as per | 
1982 Andh: Pra/5: TH -: 


Samuel v. Dist, Educational Officer 
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the provisions. of Societies Registration 


(Act), Hyderabad Public Societies 
Registration Act No. 1 of 1350 
Fasli. All the Managing Com- . 


mittee members and President are 
Christians. The sole object is to maintain 
and protect the minority character of this 
institution. So this educational institution 
is started by Christians, to be managed 
and controlled by Christian community 
alone......... ‘7 

3. Article 30 of the Constitution of 
India guarantees to all minorities, whe- 
ther based on religion or language, the 
right to establish and administer educa- 
tional institutions of their choice. It. de- 
clares further that the State shall not, in 
Branting aid to educational institutions, 
discriminate against any educational in- 
stitution on the ground that it is under 
the management of a minority, whether 
based -on religion or language, This is a 
right given to the minorities as such, and 
not to an individual member of the min- 
ority. The minorities have the right 
to establish an educational institution of 
their choices (see Ahmedabad St. Xaviers 
College v. State of Gujarat, AIR 1974 SC 
1389; and Rev. Father W. Proost v. State 
of Bihar, AIR 1969 SC 465). They may 
choose’ to establish an educational insti- 
tution, devoted mainly to teaching of re- 
ligious tenets, or the language of the mi- 
nority, as the case may be, or they may 
establish an educational institution for 
‘imparting. general: secular education as is 
imparted in Govt. schools and Colleges. 
The choice is theirs, These institutions 
need not be meant for, or confined to the 
students of that particular minority. 
They may freely admit students of all 
communities, with the possible result 
that the majority of students come to be 
drawn from other communities. The mi- 
nority institutions are entitled to recogni- 
tion and aid from the State, provided 
they satisfy the regulations imposed by 
the State for the purpose of ensuring 
educational standards and maintaining 
the excellence thereof. While this regu- 
latory power includes the power to lay 
down the service conditions of teachers 
if- is again clarified (see: All Saints 
High School v. Govt. of A. P., AIR 
1980. SC 1042) that under the guise of this _ 


. regulatory power the State cannot vir- 


tually nullify the right to manage these 
institutions, (It is ọn this theory that 
stib-ss. (1) and (2) of S..3 and Ss, 4 and 5 
of the Andhra Pradesh Recognized ` ‘Private 
Elucational Institutions Control Act, 1975, 
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were struck down by the Supreme Court). 
Indeed, in the words, of Jaganmohan 
- Reddy, J., in Ahmedabad St. Xavier Col- 


lege v. State of Gujarat, AIR 1974 SC 
1389 (at p. 1407) i 
“such institutions have the right to 


seek recognition to their degrees and dip- 
lomas and ask for aid where aid is. given 
to other educational institutions giving 
a like education on the basis of the ex- 
cellence achieved by them. The. State is 
bound to give recognition to their qualifi- 
cations and to thé institutions and they 
cannot be discriminated except on the 
ground of want of excellence’ in their 
‘educational standards so far as recogni- 
tion of degrees or educational qualifica- 


tions is concerned ‘and. want of efficient. 


management so far as aid is concerned 
The minority institutions thus enjoy céer~ 
tain special rights. which are denied to 
the ‘majority institutions’ — if such an 
-expression can be used, in contradistinc- 
tion to ‘minority institutions’, While 
majority institutions are controlled and 
supervised im all respects by the State, 
the minority institutions are free to a 
large extent, from such control. This’ dis- 
crimination is justifled in various ways. 
The history of our freedom struggle, our 
national character, and the need to as- 
‘sure the, minorities are said to be some 


-of the reasons. Be that as it may, let me- 


note the principle behind and the raison 
-detre of Art. 30. According to the Sup- 
reme Court, 


“the real reason embodied: in Art. 30 
(1) of the Constitution is the conscience of 
the nation that the minorities, religious 
as well as linguistic, are not prohibited 
from establishing and administering edu- 
cational institutions of their choice for 
the purpose of giving their children the 
best general education, to make them 
complete men and women of the country. 
The minorities are given this protection 
under Art: 30 in order to preserve and 
strengthen the integrity and unity of the 
country. The sphere of general secular 
education is intended’ to‘develop the com- 
monness of boys and girls of our country. 
This is in the true spirit. of liberty, equal- 
ity and fraternity through ‘the medium 
of education......... ta a 


(See the opinion of Ray,. c J., in Ahme- 
dabad St. Xaviers College v. “State of Gu- 
jarat, AIR.1974 SC 1389, at p. 1395). Simi- 
larly, ‘it is. stated:— 

"As a matter of fact, according to seve- 
ral religious minorities, the State main- 
tains a system of schools and colleges 
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which is not. completely ‘satisfactory to 
them, inasmuch‘as no. place is given to 
religion and morality. The sheer omission 
of religion from curriculum -is itself a 
pressure against religion. Since they 
realize that the teaching of religion and 
instruction in the secular branches can- 
not rightfully or' successfully be separat- 
ed one from the other, they are ‘compelled 
to maintain their own system of schools 
and colleges for general education as welf 
as for religious instruction. 


It is important to examine the raison 
detre of educational institutions admin- 
istered by religious groups. Clearly, their 
establishment does not come about be- 
cause of a deep conviction that such in- 
stitutions will be able to teach the facts 
of literature, geography or mathematics 
better than State schools. Rather, such 
schools are started. with a primarily reli- 
gious objective — to secure the oppor- 
pane for direct religious instruction and 

to develop a religious atmosphere and 
view point even for the study of litera- - 
ture, geography and mathematics. In 
other words, a religious body: establishes 
and maintains schools in order to create 
a total environment, which will be favour- 
able to the promotion .of its” particular 
religious values”. See “India as a Secu- 
lar- State” by’ Donald Eugene Smith, 


‘The State annot insist that the 
tras belonging to the religious minor- 
ity community should be educated’ in 
State-maintained educational institutions 
or in educational institutions conducted 
by the majority. The State’s interest in 
education, so far as religious minorities 
are concerned, would be served suffi- 
ciently by reliance on secular education 
accompanied by optional religious train- 
ing in minority schools and colleges, if 
the secular education is conducted. there 
according to the prescribed curriculum 
and standard. Article 28 (3) implies that 
a religious’ minority administering an 
educational institution imparting general 
secular education has thé liberty to pro- 
vide for religious education in the insti- 
tution. The continued willingness to rely 


on colleges conducted by religious or lin- 


minorities for imparting ‘secular 
education strongly suggests that'a wide 
segment of informed opinion has found 
that these colleges do an acceptable job 
of providing secular education. The State, 
concededly, has power to regulate and 
control the education of its children, but 
it cannot, by a ‘general law compelling 
attendance at publie school or college, 
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preclude attendance at the school or col- 
lege established by. the religious minority: 
when the parents seek to secure the bene- 
fit of religious instruction not provided 
in public schools. The parents have. the 
right to determine to which ‘school or 
college their children should be sent. for 


7?) 


education......... : 


(See the opinion of Mathew, J... in 
St. Xaviers College v. State - of 
Gujarat, AIR 1974 SC 1389 at p. 1434): 
But, in practice, we see that a majority 
of institutions which pass for ‘minority 
institutions’ today, neither contain ariy 
religious instruction nor are they estab- 
lished -primarily with a religious motive. 


Because of Art. 29 (2)** they cannot, and 


do not, restrict admission only to students 
of that minority. Since many of these in- 
stitutions require aid to survive, they. 
admit students on the basis. of a uniform 
criteria with the inevitable result that 
majority of students come to be drawn 
from majority community or linguistic 


group, as the case may be. Indeed this | 


difficulty was realised in thé earliest of 


the cases on Art. 30, namely, in the refer- 
ence relating to Kerala Education Bill. . 
even | 


Das, C. J., however, thought that 
then a large majority .of the students in 
these institutions would be from the 
relevant minority community or linguisti¢ 
group, and hence such institution would 
continue to serve and promote the in- 
terests of the relevant minority. This ‘is 
what the learned Chief Justice said: — 


“Nor is it reasonable to assume that 


the purpose of Art. 29 (2) was to deprive’ 


minority educational institutions of. the 


aid they receive from the State. To. say :; 


that an institution which receives aid ‘on 
account of its being a minority educa- 
tional institution must not refuse to ad- 
mit any member of any other community 
only on. the grounds therein mentioned 
and then to say that as soon as such in- 
stitution admits such an outsider it will 
cease to be a minority institution is tanta- 
mount to saying that minority institu- 
tions will not, as minority ‘institutions, 
‘be entitled to any aid. The real import 
of Art. 29 (2) and Art. 30 (1) seems to us 
to be that they clearly contemplate ` a 


**Foot-note 1, at a 0) reade “as fol- 
lows:— ` 


"(2) No citizen. shall be ‘denied admis- 
gion into any educational institution 
maintained by the State or receiving aid. 
out of State funds on grounds only of re 
ligion,” race,- caste; terse or „any of. 
them", ae 
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minority. institution with a sprinkling of 
outsiders admitted into it, By admitting 
a non-member into it the minority insti- 
tution does not shed its character and 


‘cease to be a minority institution. Indeed, 


the object of conservation of the distinct 
language, script and culture of a minor- 
ity may be better served by propagating 
‘the same amongst non-members of the 
particular minority community. In our 
opinion, it is not possible to read this 
condition into Art. 30 (1)......”. 

(See: In Re Kerala Education Bill, 1957, 
AIR 1958 SC 956 (at p. 978).) The learned 
Chief Justice, however, did not elaborate 


how it would be possible to restrict the 


‘outsiders’ to a ‘sprinkling’.while obey- 


-ing Art. 29 (2), particularly where the 


education imparted in the institution is 
general secular education. 


4. The situation, as already pointed 
out, is that the education imparted in the 
minority institution” is general secular 
education; the majority of students do 
not belong to that minority; no course of 
study relevant to that minority is taught 
therein, and yet it is contended that it is 
a minority: institution. The questions, 
therefore, arise: What does one mean by 
“minority institution’? When does an 
educational institution -become a “minor- 
ity institution’? Whether a single mem- 
ber of a minority community is entitled 
to establish an educational institution and 
claim that it is a minority institution? 
Further, while running the educational 


institution as a business proposition, is. 


he still entitled to claim that. it is a 
minority ‘institution entitled to all the 
‘special rights which go with it? Similar- 
ly, would it be permissible for the mem- 


: bers’ of one or two families to form into 


a Committee and establish an educational 
institution, running it for their own bene- 
fit and still claim all the benefits which 
are available to a minority institution? 


. Then again, would it be permissible for 


a few members of a minority community 
to come together, form a society, get it 
registered under the Societies Registra- 
tion Act, and ‘claim that it is a minority 
institution? ` 


5. For answering Meas questions, it is 
necessary to reiterate’ that the right 
guaranteed by Art. 30 of the Constitution 
is. the right given to the minority as such, 


‘and not.to an individual member, or in- 
. dividual members of the . minority,. and 


that the right is meant to benefit the 


minority by protecting and promoting its} _— 


interests. Where an‘ educational institu- 


_ tion is established and maintained exclu- 
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‘sively or predominantly for teaching or 
promoting the religious tenets of a given 
religious minority, or for promoting and 
developing the language and literature 
of a given linguistic minority, there can 
be little doubt that it is an educational 
institution serving and promoting the 
interests of such minority, and hence a 
¿minority institution’, But where an edu- 
cational institution is established and 
maintained for imparting general secular 
education, where admission is not re- 
stricted to the members of that minority 
alone,** the question arises whether, me- 
rely because the person or persons who 
establish it belong to a minority , com- 
munity (whether or not they form into a 
Committee or a Society registered under 
the Societies Registration Act), can the 
institution itself be treated as a “minor- 
ity institution’? On this aspect, it should 
be remembered that it is not necessary 
that the minority community as such 
should establish the institution; it is open 
even to a single member of a minority 
community: to establish and maintain an 
educational institution (see: State of Ke- 
rala v. Mother Provincial, AIR 1970 SC 
2079 (at p. 2082)), but it should not be 
forgotten that such educational institu- 
tion must, in some manner, serve or. pro- 
mote the interests of the minority. It 
should be shown that the minority con- 
cerned, or a considerable section thereof, 
is benefited by that institution. Other- 
wise, there would be no nexus between 
the institution and the minority as such. 
“Take the case of an educational institu- 
tion established by an individual ‘A’ be- 
longing to a minority community, in the 
State. The institution established by him 
imparts purely secular education as seems 
to be the position today generally. The 
institution is not meant to preserve and 
promote the religion or language of the 
minority. The person runs the institution 
for his own private benefit and promo- 
tion. The majority of the students do not 
belong to the minority community to 
which the person establishing it, belongs. 
What is the conceivable connection, in 
such a case, between the institution and 
the minority community; and what is the 
basis for calling it a ‘minority institu- 
tion’? It is not a ‘minority institution’, but 
an institution belonging to an individual 
who happens to belong to a minority 
community. In this connection, it is also 


*Foot-note 2: Where a particular minor- 
ity institution does not want any aid 
from the Government, it would not be 
bound by the restriction in Art, 29 (2). — 
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necessary .to keep in mind the guarantee 
of equality contained in Arts. 14 and 15 
of the Constitution of India. Art. 15 ex- 
pressly states that the State shall not dis- 
criminate against any citizen on grounds 
only of religion, race, caste, sex, place 
of birth, or any of them. If a person be- 
longing to the majority community, ‘B’, 
establishes an identical’ institution as 
mentioned above, he cannot claim all the 
benefits which ‘A’ can claim. Would it not 
be a case where 'A’ is being treated pre- 
ferentially only because he happens to 
belong to a particular religion? It should 
also be remembered that a person resid- 
ing in this State, whose mother-tongue 
is Tamil, belongs to a linguistic minority 
in this State, while he would be a mem- 
ber of the majority community in Tamil 
Nadu, and vice versa. If a Tamil speak- 
Ing person starts an institution in this 
State, it would be a minority institution, 
while if he starts it in Tamil Nadu, it 
would not be. It is not necessary to multi- 
ply the instances, These are the several 
anomalies and abuses which are likely to 
result, if the law does not insist upon a 
nexus between the institution and the 
particular minority to which it claims to 
belong. From the above point of view, it 
would follow that, before an institution 
can claim to be a minority institution, 
it should be shown that it serves and/or 
promotes the interests of the minority 
community in some manner, whether by 
promoting the religious tenets, philosophy 
or culture of that community, or the lan- 
guage, culture, or literature of that com- 
munity, as the case may be, or otherwise. 
Now I will explain the words “or other- 
wise”, The Constitution vests the choice 
in the minority itself to establish an edu- 
cational institution of its choosing. There- 
fore, the institution itself may not serve 
the religion or language; but it should, 
still, in some manner serve the interests 
of that minority, whether economically 
or socially. Thus, if an individual mem- 
ber or a few members of a minority 
eétablish an educational institution, 
which is not engaged in serving or pro- 
moting the religion or the language of 
that community, and which also does not 
serve or promote the economic or social 
interests. of the minority community or 
a sizable section thereof, such institution 
cannot be called a minority institution. 
The next question is: whether a society 
registered under the Societies Registra- 
tion Act, can claim such a benefit if all 


or most of the members, who form the 
society, belong to a minority community? 


~ 
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In my opinion, the test would be the. 
same, If the institution established by a 
society is not engaged in furthering or 
promoting the religion or language of the 
particular minority, to which the mem- 
bers of the society belong, but is engaged 
in imparting general secular education 
lke any other Government institution, 
there would be no nexus between the 
minority community as such, and the in- 
stitution. So as to call it a minority in- 
stitution, unless it is shown that the insti- 
tution serves and/or promotes the inter- 
ests of the minority in some manner, Le., 
either economically or socially. Serving 
a public purpose generally is not the 
same thing as serving the interests of a 
particular minority, for, a ‘majority insti- 
tution’ too serves the general public in- 
terest. If an institution serves the public 
in general, without making any distinc- 


> tion between them, it would be a public 


institution, but not a minority institution. 
Therefore, it cannot be said that, merely 
because the members of a society which 
establishes an educational institution, be- 
long to a particular minority community, 
the institution established by them auto- 
matically becomes a minority institution. 
In each case, the same test must be ap- 
plied, viz, whether the institution does in 
any manner serve or promote the in- 
terests of the minority to which it claims 
to belong. If it is a religious minority, 
one must see whether the institution is 
established and maintained mainly or pre~ 
dominantly for promoting the religion, 
culture, or philosophy of that minority 
community; or, in the alternative, whe- 
ther the institution serves the economic 


- and social interests of that minority com- 


munity in some manner, Similarly, if it 
is a linguistic minority, one must see 
whether the institution, in any manner, 
serves or promotes the language of that 
minority; or, in the alternative, whether 
the institution does in some manner serve 
or promote the socio-economic interest of 
that minority, or a sizable section thereof. 

6. The only decision relevant on this 
question, is in RM.B.T. School v. State 
AIR 1973 Ker 87, rendered by. Bala- 
krishna Eradi, J, The learned Judge ob- 
served (at p. 88):— 

"In order that the petitioner should 


succeed in her claim based on Art. 30 (1). 
' of the Constitution she has to prove by 


production. of satisfactory evidence that 
the school in question is one established 
and administered by a minority whether 
based on religion or language. The only 
material which she has produced before 
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this Court in this regard consists of the 
averments contained in the original peti- 
tion and the supporting affidavit filed by 
the petitioner. The mere fact that the 
school was founded by a person belonging 
to a particular religious persuasion is 
not at all conclusive on this matter. The 
institution must be shown to be one 
established and administered by or on 
behalf of the particular minority com- 
munity. | 

In this case, the name given to the 
schoo] is of some significance because the 
school has been named after a former 
Maharaja of Cochin and if at all any in- 
ference can possibly be drawn from the 
said circumstance it is only that the in- 
stitution was one intended for the general 
benefit of all the citizens of the locality. 
There is no evidence placed before this 
Court to show that the local church or the 
parishioners attached to the church or 
the Christian community were in any 
manner associated with the founding of 
the school or its day-to-day subsequent 
administration; nor is it made out that 
any. activity is carried on in the institu- 
tion which is intended to promote the ob- 
ject of conserving the religion or culture 
of the particular minority. On the mate- 
rials now available before this Court I do 
not find it possible to conclude that the 
petitioner’s institution is a minority m- 
stitution entitled to protection under Arti- 
cle 30 (1) of the Constitution, The origi- 
nal petition is dismissed on this limited 


These observations clearly support the 
view taken by me. 


7. Now coming to the facts of the pre- 
sent case, it must be noticed that until 
now the petitioner never elaimed that 
the institution in question is a min- 
ority institution. In the counter-affidavit 
it is stated that for the first time, such 
a contention is raised in this writ peti- 
tion. Since the decision of the above ques- 
tion involves investigation into facts, it 
is not possible for this Court to deter- 
mine the said question in this writ peti- 
tion. The matter has to be decided, as 
and when the petitioner raises the same, 
by the educational authorities who are 
in charge of extending the recognition 
and aid, and who also exercise super- 
visory control over such institutions. 
Whenever such a question arises, the au- 
thorities shall examine the same, keep- 
ing in view the principles aforesaid, and 
determine whether the institution in. 
question is a minority institution, As at 
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present, I have to proceed on the footing 
‘that the petitioner herein is not a minor- 
ity institution. If that is so, it is obvious 
that the very foundation of these writ 
petitions disappears, and there would be 
no ground for interfering with the im- 
pugned orders. It is for the institution 
either to obey those orders and obtain 
the grant-in-aid or to refuse to obey the 
orders and: forego the grant-in-aid. 


-8. The writ petitions, accordingly, fail 
and are dismissed; but, in the circumstan- 


ces without costs. l 
Petition dismissed, 
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| GANGADHARA RAO, J. 
_ M/s. Aga Constructions, Petitioner v. 
Chief Engineer, Municipal Corporation 
of Hyderabad and another, Respondents. 
_W. P. Nos, 2477 and etc, of 1981, D/- 
30-9-1981. 


(A) Constitution of India, Art. 213 — 
Hyderabad Municipal Corporations Act 
(2 of 1956), S. 129-A (as amended by Hy- 
derabad Municipal Corporation (Second 
Amendment) Ordinance, 1981) — Munici- 
pal Corporation contracts — Pre-qualifica- 
tions prescribed for contract work of over 
fifty lakhs by virtue of ordinance — Ordi- 
nance is validly promulgated. ILR (1970) 
Andh Pra 1075 no longer good law in 
view of AIR 1974 SC 1533. (Municipal 
Corporation of Hyderabad Tender Rules 
(1970), R. 3-A). 


The opinion formed by the Governor 
with regard to the existence of circum- 
stances, which render it necessary for him 
- to take immediate action is not justiciable. 

5 ; (Para 13) 
- In the preamble of the Ordinance 24 of 
1981 it is stated; “whereas the Legisla- 
ture of the State is not in session and 
the Governor of Andhra Pradesh is satis- 
fied that circumstances exist which ren- 
der it necessary for him to take imme- 
diate: action.” Even assuming that the 
opinion formed by the Government is 
justiciable, still the burden is on the 
petitioners to show that the 
mentioned in Art. 213 do not exist, and 
they have. failed’ to discharge it. Railway 
over bridge, public auditoriam- etc., are 
works of public importance. They cannot 
brook any. delay. Pre-qualification notice 
was issued on 2-4-1981. To remedy the 
‘legal..defects, Ordinance was promulgated 
on 6-8-1981. The State Legislature was 
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conditions 
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not in session. It is common - knowledge 
that as days pass by, cost of construction 
escalates. Therefore, there were certainly: 
circumstances which necessitated: the im- 
mediate promulgation of the Ordinance. 
ILR (1970) Andh Pra 1075 no longer good 
law in view of AIR 1974 SC 1533. Case 
law discussed - _ (Para 13) 

(B) Constitution of India, Arts. 213, 254, 
246 and Sch. 7, List 3, Item 7 and List 2, 
Item 5 -—- Contract Act (1872), S. 11 — 
Hyderabad Municipal Corporations. Act 
(2 of 1956), S. 129A (as amended by 
Ordinance 24 of 1981) — Ordinance pro~’ 
muligated without obtaining prior instruc- 
tions of President — S. 129A not in con- 
flict with any provisions of ‘Contract Act 
-- Ordinance not invalid. 


The Hyderabad Municipal Corporations 
Act,.1955 has received the assent of the 
President on 14-2-1956. Contract is Item 7 
of List UT in the Seventh Schedule. Item 
5 of List H in the Seventh Schedule re- 
lates to local Government. Since contracts 
is in Concurrent List, both the Parlia- 
ment as well as the State Legislature can 
make laws with respect to that item. But 
any law made by a State legislature if it 
contains any provision repugnant to the 
provisions of an earlier law made by Par- 
liament or an existing law, then -the law 
so made by the Legislature of such State 
shall, if it had been reserved for the con- 
sideration-of the President and has re- . 
ceived his assent prevail in that State, 
There is no repugnancy between S. 129-A 
as amended by the Ordinance and the 
provisions of the Contract Act, an exist- 
ing law. Therefore, there is no need to 
obtain the prior instructions of the Pre- 
sident before promulgating the Ordinance, 
Case law discussed. . (Paras 18, 20) 

(C) Constitution of India, Art. 246 — 
Hyderabad Municipal Corporations Act 
(2 of 1956), S. 129-A (as amended by 
Ordinance of 1981) — S. 129-A amended 


‘with retrospective operation — S. 129-A 


(4) also empowering Government to make 
rules with retrospective effect — Held, 
that. the Ordinance was not a colourable 
piece of legislation. AIR 1962 SC 945, Foll. 
ne, BS (Para 22) 

(D) Constitution of India, Arts. 14 and 
19 (1) (g) — Hyderabad Municipal Cor- 
porations Act (2 of 1956),. S.'/129A (as 


amended by Ordinance of 1981) — Muni- 


cipal Corporation — Contracts — Pre- 
qualifications prescribed’ under -S: 129A 


‘and R. 3A of Rules — Provisions do not 


offend Arts: 14 or 19 of Constitution. (Mu- 
Hyderabad Tender 


nicipal Corporation of 


ae 


Rules (1970), R. 3A). 


* every rule made under the Act 
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The procedure prescribed in S. 129A 
is in public interest. The pre-qualifica- 
tions are prescribed in order.to-get the 
work done. by contractor 
necessary experience, expertise :and the 
resources to carry out the work. It is 
true that the petitioners are registered as 
Class I contractors, But that does not by 
itself mean that they are capable of hand- 


ling all types of works involving in dif-, 


ferent categories of skills. These _ safe- 
guards are eminently reasonable and pro- 
vided in the public interest to get the 
“work done by the contractor in the best 
manner possible and without delay. 
(Paras 24, 33) 
In view of amendment of S. 585 of the 
Municipal Act by the first Ordinance 
No. 11 of 1981 there is no need for 
previous publication of the Rules in the 
Gazette. All that is necessary is that 
should 
be laid before. each : House of the State 
Legislature, Therefore, it is not necessary 
to make prior publication of R. 3A. — 
(Para 34) 
Petitioners cannot be said to be black 
listed. If they are black listed, they will 
not be permitted to apply at all, even 
if they have the pre-qualifications, In fact 
every one of the petitioners has applied 
pursuant to the prequalification notice 
issued by the Commissioner. Therefore, 
this is not really a case of blacklisting. 
AIR 1975 SC 266, Distinguished. (Para 35) 
Even if the petitioners have the eligibi- 
lity to apply at the most they could only 
claim that their applications should be 
considered fairly and impartially. They. 
= cannot claim the contract as of right 
Equally, they cannot complain that their 
fundamental right under Art. 14 or 19 
(1) (g) are violated merely because their 
applications were rejected by the Tender 
Committee. The Tender Committee need 
not give any reasons for rejecting an ap- 
plication. (Para 36) 
Consequently it must be held that the 
A. P. Ordinance No. 24 of 1981, Rule 3A 
that was -promulgated in G. O. Ms. No. 
973 dated 27th August, 1981, the pre-qua- 
lication notice dated 2nd April, 1981 
issued by the Municipal Corporation of 
Hyderabad, the Constitution of the Ten- 
der Committee, the selections made - by 
the Selection Committee, the approval 
given by the Government and the notices 
issued to the 11 persons to submit their 
tenders, are valid. (Para -37) 
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ORDER:—. The en pre- 
scribed for tenders for contract works 
of over fifty lakhs of Hyderabad Munici- 
pal Corporation are questioned in these 
writ petitions. Contract works of the 
Municipal Corporation were being given 
under §s. 124 to 129 of the Hyderabad 
Municipal Corporation Act, 1955 (herein- 
after called the Municipal Corporation 
Act) and the Municipal Corporation of 
Hyderabad Tender Rules, 1970. From the 
affidavit of the Special Officer, Municipal 
Corporation of Hyderabad filed in these 
writ petitions, it appears that the past 
experience of the Corporation has shown 
that whenever tenders were called for, 
contractors of different status were parti- 
cipating quoting tenders and in certain 
cases contractors without having suffi- 
cient experience to tackle the jobs of 
required magnitude procured the work 
and subsequently it was found ,by the 
Municipal Corporation of Hyderabad that 
their experience was much below the ex- 
pected standard and they spoiled the im- 
portant and prestigious projects. In order 
to avoid the unhealthy competition among 


. the .contractors and also to get the best 


results, the Corporation proposed to have 
pre-qualifications for the contractors. The 
object of stipulating pre-qualifications for 
tendering for the works of large magni- 
tude estimated to cost rupees fifty lakhs 
and more was, to ensure that the contrac- 
tors who are experienced in the construc- 
tion, works of similar magnitude involv- 
ing ‘similar skills and who have the ne- 
cessary, equipment, see and men in 
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handling such jobs only will tender -for 
such works so that the works taken up 
are completed in time, according to the 
Specifications, and the Municipal Corpo- 
ration of Hyderabad derives the best re- 
sults on the investments made on the 
works, 


2 The Corporation has undertaken 
works of large magnitude such as Road 
Over bridge at Begumpet, Commercial 
complexes and Auditoriums requiring 
considerable expertise in the relevant 
field, Therefore on 2-4-1981 the Municipal 
Corporation of Hyderabad issued a pre- 
qualification notice stating that they want- 
ed to put up a number of multi-storeyed 
buildings, commercial complexes, audi- 
toriums and road over bridge at Hydera- 
bad. Then the salient features of the 
schemes were indicated. The approximate 
cost of each scheme ranges from rupees 
fifty lakhs to 160 lakhs. It was stated in 
that notice that the works were to be 
carried out and necessary internal water 
supply, sanitary, electrical fittings, lifts 
and fire fighting equipment are also to 
be taken up by the same agency. Then 
the interested agencies were invited to 
furnish the following data to enable the 
Chief Engineer. Municipal Corporation of 
Hyderabad to appraise their qualifications 
for the above work. 


1. Identification. 

2. Financial data 

3. Relevant experience or performance 
4, Personnel | 

5. Equipment and machinery 

6. Any other relevant information 


. The agencies who have carried out 
such and similar jobs of equal value of 
each work only can apply. Replies in 
sealed cover had to be addressed to the 
Chief Engineer, Municipal Corporation 
of Hyderabad so as to reach him by 20-4- 
1981. This notice was published in the 
newspapers. In response to -that notice 34 
persons including the petitioners in all 
these writ petitions made applications 
giving the necessary particulars regard- 
ing their qualifications, experience etc., 
subsequent to the receipt of those appli- 
cations with a view to have the benefit of 
getting an impartial selection of contrac- 
tors who have the experience and capa- 
city to do the work proposed, the Special 
Officer wrote a letter dated 24-4-1981 to 
` the State Government to constitute a 
Committee who would scrutinise the re- 
plies submitted by various contractors in 
pursuance’ of the pre-qualification notice 
issued by the Corporation. 
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his letter, the Government constituted a 
Tender Committee consisting of the Chief 
Engineer, Municipal Corporation of Hy- 
derabad, Chief Engineer, Pochampadu, 
and Chief Engineer, Roads and Buildings 
to scrutinise the applications received in 
response to the: pre-qualification notic® 
and prepare a list of contractors to whom 
the tender schedules could be issued. That 
Committee met on 23-5-1981 in the office 
of the Chief Engineer, Roads and Build- 
ings, went through the replies given by 
the 34 contractors and found that 11 con-_ 
tractors were suitable for the construc- 
tions proposed by the Municipal Corpo- 
ration of Hyderabad. The proceedings of 
the Tender Committee selecting the 11 
contractors were forwarded to the Gov- 
ernment for approval for issuing the 
tender schedules to those selected con- 
tractors as mentioned in the proceedings 
of the Tender Committee. In G.O.Rt. No. 
627 dated 3-6-1981 the Government ap- 
proved the selection of the 11 contractors 
made by the Tender Committee. On 15-6- . 
1981 notices were issued to the 11 persons 
selected by the Tender Committee to sub- 
mit tenders for three works. 


3. While so even on 17-4-1981, Writ 
Petition 2477 of 198% was filed question- 
ing the pre-qualification notice issued on 
2-4-1981. An interim direction was given 
by this court to receive the reply of the 
petitioner therein without insisting on 
qualification for similar work of equal 
value, When the Government approved 
the list of the 11 contractors in G. O. Rt. 
627 dated 3-6-1981 Writ Petition No. 4258 
of 1981 was filed on 19-6-1981 question- 
ing that Order. Thereafter Writ Petitions 
4290, 4317, 4318, 4319 and 4379 of 1981 
were filed by some contractors question- 
ing that Order. In the interlocutory ap- 
plications filed in those writ petitions, 
this court directed that status quo should 
be maintained. © 

4, On 20-6-1981 Government issued 
G.O.Ms. No. 710 M.A. introducing Rule 
3-A. According to that Rule in case of 
works whose estimated cost exceeds ru- 
pees fifty lakhs, the Commissioner may 
issue a pre-qualification notice inviting 
applications and requiring the applicants 
to furnish along with their applications 
details of: (a) the status of the appli- 
cant, (b) solvency of the applicant, (c) 
experience in the field of executing 
works of the value of rupees fifty lakhs 
and above, (d) technical ability to execute 
the- works of the value of rupees fifty 


` lakhs and above in terms ‘of men and 


machinery and (e) any other relevant in- 
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formation. The notice shall be published 
in at least three daily newspapers of 
nation wide circulation. After receipt of 
the applications, the applications shall be 
placed before a Commitee consisting of 
such members as may be appointed by 
the Government from time to time. The 
committee shall scrutinise the applica- 
tions placed before it and select the ap- 
plicants for issue of tender schedules 
relevant to the works to be awarded. 
Tender schedules shall be issued to the 
selected applicants after approval by the 
Government. The Committee shall also 
scrutinise the tenders received and make 
recommendations to the Commissioner 
who shall deal with the tenders in ac- 
cordance with the provisions of the Act. 


9. Thereafter the Government con- 
sulted the Advocate General, who opined 
that the rule without amending the Act, 
if questioned, may be declared invalid. 
Then the Andhra Pradesh Legislative 
Assembly was not in Session. Therefore, 
Andhra Pradesh Ordinance No. 24 of 
1981 was promulgated by the Governor 
on 6th August, 1981 under clause (1) of 
Article 213 of the Constitution of India. 
That Ordinance is called the Hyderabad 
Municipal Corporations (Second Amend- 
ment) Ordinance, 1981. It shall be deem- 
ed to have come into force on 1-3-1981. 
By Section 2 of that Ordinance, Section 
129-A had been inserted after Section 129 
of the Hyderabad Municipal Corporations 
Act, 1955. That section reads as follows: 


“129-A. (1) In respect of any work the 
estimated cost of which is rupees fifty 
lakhs or more, the Commissioner , shall 
give notice, by advertisement in the news- 
papers in the prescribed manner, inviting 
tenders or applications from persons who 
Satisfy the pre-qualifications ‘Specified in 
such notice. 


(2) The Government may appoint, or 
authorise the Corporation to appoint, a 
committee, consisting of such members as 
they or it may deem fit, for the purpose 
of scrutinising and evaluating the pre- 
qualifications of the tenderers or appli- 
cants whose tenders or applications may 
be received in pursuance of the notice 
issued under sub-sec. (1), and for making 


its recommendations to the Commissioner’ 


as to the suitability or otherwise of per- 
sons to whom tender schedules may be 
issued in respect of the work. 

(3) The Committee shall, after ` con- 
sidering the recommendations of the com- 
mittee, and with the prior . approval of 
the Government; accept any. of the. ten- 
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ders or applications so recommended 
which appears to him, upon a view of all 
the circumstances, to be the most advant- 
ageous; and thereupon issue the tender 
schedules in respect of the work tc the 
persons whose tender or application is so 
accepted. 

(4) The Government may, by notifica- 
tion in the Andhra Pradesh Gazette 
make rules for carrying out the purposes 
of this section, and any rule made under 
this section may be made sp as to have 
retrospective effect.” 

6. Thereafter notification was issued in 
G. O. Ms. No. 975 (9737) dated 27-8-1981 
under sub-s. (1) of S. 585 read with sub- 
sec. (4) of S. 129A of the Hyderabad Mu- 
nicipal Corporations Act, 1955 amending 
the Municipal Corporation of Hyderabad 
Tender Rules, 1970. The amendment shall 
be deemed to have come into effect on 
1-3-1981. For Rule 3-A, the following rule 
was substituted. It reads as follows: 

“3-A (1). In respect of any work the 
estimated cost of which is rupees fifty 
lakhs or more, the Commissioner shall 
give notice specifying the following pre- 
qualifications: — 


(a) Name of the contractor or firm; 

(b) Financial status; 

(c) Details of experience in the execu- 
tion of works of similar nature; 

(d) Equipment and machinery pos- 
sessed; 

(e) Qualifications of personnel em- 
ployed including the technical personnel; 

(f) List of major works of similar na- 
ture completed by the agency or under 
execution; 

(g) Any other relevant qualification.” 
The notice shall be published in at least 


three daily newspapers of nationwide 
circulation. 
(2) After receipt of the applications, 


the applications shall be placed before a 
Committee consisting of the three mem- 
bers of whom one shall be an officer of 
the rank of a Chief Engineer. The Com- 
mittee shall scrutinise and evaluate the 
applications placed before it and select 
the applicants for issue of tender sche- 
dujes relevant to the works to be award- 
ed. Tender schedules shall be issued tọ 
the selected applicants after approval by 
the Government. The Committee shall 
also scrutinise the tenders received and 
make recommendations to the Commis- 
sioner who shall deal with the tenders in 
accordance with the provisions of the 
Act.” 

7. Subsequently on 27-8-1981 another 
pre-qualification notice was issued by the 


Municipal Corporation of Hyderabad 
calling for applications for four works, 
Sixteen persons including the petitioners 
in W. P. Nos. 2477/81, 4317/81 and 4318/81 
have applied. Questioning the Ordinance 
and Rule 3-A, the writ petitions were 
amended, W. P. No. 5787/81 and W. P, 
No. 6204/81 were filed questioning the 
Ordinance, R. 3-A and the notice dated 
27-8-1981 issued by the Municipal Cor- 
poration of Hyderabad. 

- 8. In all these writ petitions Sri Upen-~ 
dralal Waghray and Sri Vedula Jagan- 
nadha Rao, the counsel for the peti~ 
tioners, have made the following sub- 
missions: . 

(1) The A. P, Ordinance 24 of 1981 is 
unconstitutional, for the conditions laid 
down in Art. 213 of the Constitution ar@ 
not satisfied and also the assent of the 
President of India was not obtained. 

(2) Section 129A introduced by the 
Ordinance is a colourable piece of legis- 
lation for it is given retrospective effect 
and also does not lay down any guide- 
lines. 

(3) Rule 3-A was not previously pub- 
lished and therefore it is invalid. 

(4) The elimination of the petitioners 
amounts to blacklisting and it was done 
without giving them an opportunity and 
it also violates the fundamental rights of 
the petitioner under Arts. 14 and 19 (1) 
(gj of the Constitution of India. 

9. First I take up the contention whe- 
ther the A. P. Ordinance 24 of 1981 had 
been validly promulgated. Art. 213 (1) of 
the Constitution of India reads as fol- 
lows: 

“If at any time, except when the Le- 
gislative Assembly of a State is in session, 
or where there is a Legislative Council 
in a State, except when both Houses. of 
the Legislature are in session, the Gov- 
ernor is satisfied that circumstances exist 
which render it necessary for him to take 
immediate action, he may promulgate 
such Ordinances as the circumstances ap- 
pear to him to require: 

Provided that the Governor shall not, 
without instructions from the President, 
promulgate any such Ordinance if— 

(a) a Bill containing the same provi- 
sions would under this Constitution have 
required the previous sanction of the 
President for the introduction thereof 
into the Legislature; or 

(b) he would have deemed it necessary 
to reserve a Bill containing the same pro- 
visions for the consideration of the Pre- 
sident; or 
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(c) an Act of the Legislature of the 
State containing the same provisions 
would under this Constitution have been 
invalid unless, having been reserved for 
the consideration of the President, it had ; 
received the assent of the President.” 


10. Basing on this Article, two argu- 
ments are advanced. First, an Ordinance 
can be promulgated by the Governor, 
provided he is satisfied that circumstances 
exist which render it necessary for him 
to take immediate action, It is stated that 
in this case there are no such circumstan~ 
ces which render it necessary for him to 
take immediate action by promulgating 
the Ordinance. Secondly, the Hyderabad 
Municipal Corporations Act, 1955 has 
received the assent of the President of 
India on. 14-2-1956, while the present 
Ordinance did not receive any such as- 
sent. It is argued that S. 129A relates to 
contracts, which is in the concurrent list ` 
and therefore the assent of the President 
of India should have been obtained for 
the Ordinance. 

11. It is not disputed that the legisla- 
ture was not in session, when the Ordi- 
nance was issued. It is true that under 
Art, 213 (1) the Governor can promulgate 
an Ordinance only when he is satisfied 
that circumstances exist which render it 
necessary for him to take immediate ac- 
tion by promulgating such an Ordinance, 
The question is whether those conditions 
are justiciable. The learned counsel for 
the petitioners relying upon R. Sultan 
v. Government of Andhra Pradesh, ILR 
(1970) Andh Pra 1075 submitted that the 
satisfaction of the Governor is open” to 
judicial scrutiny. In that decision a Di- 
vision Bench of this Court consisting of 
Gopal Rao Ekbote, and Venkateswara 
Rao J. hold that the subjective satisfac- 
tion of the Governor is not justiciable, 
that he is not bound to expound the reas 
sons for his satisfaction or the circum< _ 
stances which existed, nor is he bound to 
prove affirmatively in a Court of law 
that a state of emergency did actually 
exist and the Court cannot go into the 
question of validity of an Ordinance made 
by the Governor on the ground that 
there were no sufficient reasons for pro- 
mulgating the Ordinance even where the 
Governor states his reasons for his satis- 
faction. At the same time they held that 
it does not mean that the Court is power- 
less or has no jurisdiction to consider 
whether the Ordinance based on such sub- 
jective formula is valid. They observed 
that it is open to the Court to firstly see 
whether there existed certain ch- 
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cumstances and secondly: such cir- 


cumstances are relevant to the purpose. 


of issuing ordinance on a particular sub- 
ject and for the formation of opinion that 
- they render it necessary to take an imme- 
diate action. In this connection they pur- 
ported to follow— Barium Chemicals Ltd. 
' v, Company Law Board, (1966) 2 SCJ 623: 
(AIR 1967 SC 295); Rohtas Industries Li- 
mited v,-S. D. Agarwal, ATR 1969 SC 707. 


12. I am afraid, the learned Judges 
did not lay down the correct law. In 
Lakhi Narayan Das v, Province of Bihar, 
. AIR 1950 FC 59 while interpreting Sec- 
tion 88 (1) of the Government of India 
Act (1985), a provision similar to Arti- 
cle 213 of the Constitution of India, the 
Federal Court held that the Governor 
alone has to satisfy himself as to the ex- 
istence of the circumstances necessitating 
the promulgation of an Ordinance and the 
existence of such necessity is not a justi- 
ciable matter, which the Courts could be 
called upon to determine by applying an 
objective test. See also Jnan Prosanna vV, 
Province of West Bengal, AIR 1949 Cal 1 
(FB). In S. K. G. Sugar Ltd. v. State of 
Bihar, AIR 1974 SC 1533 the Supremé 
Court held that the necessity of immedi- 
ate action and of promulgating an Ordi- 
nance is a matter purely for the subjec- 
tive satisfaction of the Governor, that he 
is the sole Judge of the circumstances 
necessitating the making of an Ordinance, 
that his satisfaction- is not justiciable and 
it cannot be questioned on ground of 
error of judgment or otherwise in Court. 


13. In view of these decisions I hold 


that the opinion formed by the Governor 
with regard to the existence of circum- 
stances, which render it necessary for 
him to take immediate action is not justi- 
ciable. In fact in the preamble of the 
Ordinance 24 of 1981 it is stated Where- 
as the Legislature of the State is not in 
session and the Governor of Andhra 
Pradesh is satisfied that circumstances 
exist which render it necessary for - him 
to take immediate action’. Even assuming 
for the sake of argument that the opinion 
formed by the Government is justiciable, 
still in my opinion the burden is upon 
the petioners to show thatthe conditions 
mentioned in Art. 213 do not exist; and 
they have failed to discharge it. If at all, 
the facts are against them. Railway over- 
bridge at Begumpet, public auditoriam 
etc., are. works of- public importance: 
They cannot brook any delay. Pre-quali- 
fication notice was issued on 2-4-1981.. To 
jremedy the legal defects, Ordinance was 
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promulgated on 6-8-1981. The State Le- 
gislature was not in session. It is com-j` 
mon knowledge that as days pass by, cost 
of construction escalates. Therefore the 
were certainly circumstances which ne- 
cessitated the immediate promulgation of 
the Ordinance. I, ne reject this 
contention. 

14. The Hyderabad “Municipal Cor- 
porations Act, 1955, has received the as- 
sent of the President on 14-2-1956. The 
question is whether the A. P. Ordinance 
No.. 24 of 1981 cannot be promulgated 
without obtaining the prior instructions 
of the President, 

15. Proviso to Art. 213 provides that 
the Governor shall not without instruc- 
tions: from the President promulgate any 
Ordinance. if (a) a Bill containing the 
Same provisions would under the Con- 
stitution have required the previous 
sanction of the President for the intro- 
duction thereof into the Legislature, or 
(b) he would have deemed it necessary to 
reserve a Bill containing the same pro- 
visions for- the consideration of the Pre- 
sident; or (c).an Act of Lesgislature of 
the State containing the same provisions 
would under the Constitution have been 
invalid unless having been reserved ` for 
the consideration of the President, it had 
received the assent of the President. 

16. According to Art, 246 of the Con- 
stitution the Parliament has exclusive 
powers to make laws with respect to any 
of the matters enumerated in List I in the 
Seventh Schedule, (Union list); the Legis- 
lature of any State has exclusive power 


to make laws with respect to any of the 


matters enumerated in List II in the Se- : 
venth Schedule (State list); and the Par- 
liament as well as the Legislature of - 
State have power. to make laws with res- 
pect to any of the matters: enumerated 
in List III in the Seventh Schedule (con- 
current list), l 

17. Art, 254 (2) provides that where a 
law made by the Legislature of a State 
with respect to ane of the matters enu- 
merated in the Concurrent List contains 
any provision repugnant to the provi- 
sions ‘of an earlier law made by Parlia- 
ment or an existing law with respect to 
that matter, then, the law so made by the 
Legislature of such State shall, if it has 
been reserved for the consideration of 
the President and has received his assent, 
prevail in that State. 

18. Contract is item 7 of List I in 
the Séventh Schedule. Item 5 of List II 
in the Seventh Schedule, relates to Local 
Since contract is in Con- 
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current List, both the Parliament as: well 
as the State Legislature can make laws 
with respect to that item. But any law 
made by a State Legislature if it con- 
tains any provision repugnant to the pro- 
visions of an earlier law made by Par- 
Hament or an existing law, then the law 
so made by the Legislature of such State 
shall, if it had been reserved for the con- 
sideration of the President and has re- 
ceived his assent prevail in that State. 
‘Therefore, what is necessary to see is 
whether there is repugnancy between 
the provisions of S. 129A of the Hydera-~- 
bad Municipal Corporations Act, 1955, 
and the provisions of the Contract Act. 
If there is repugnancy since instructions 
of the President were not obtained, i# 
will be invalid. If there is no repug~ 
nancy, there is no need to obtain the in- 
struction of the President. The learned 
counsel for the petitioners, has not plac- 
ed before me the reasons as to why the 
main Act was reserved for the assent of 
the President. It was submitted that, that 
Act was reserved for the assent of the 
President, because there are certain pro- 
visions in that Act relating to contracts. 
It is true that Ss. 124 to 129 of the 
Hyderabad Municipal Corporations Act 
relate to contracts, But is is not shown to 
me that those provisions are repugnant 
to the provisions on the Indian Contract 
Act and therefore it was reserved to the 
President of India. Therefore it is more 
a matter of guess as to why that Act was 
reserved for the assent of the President. 
There are certain provisions in the Muni- 
cipal Corporations Act, which may come 
into conflict with the provisions of cer- 
tain Central Acts. For instance, Ss. 384 
and 385 relate to acquisitions of lands 
and buildings. Ss. 252 and 256 relate to 
octroi duty. Ss. 516 and 520 relate to Fac- 
tories. They may come into conflict with 
the Land Acquisition Act, Art. 304 of the 
Constitution and the Factories Act. There- 
fore, may be the assent of the President 
was obtained for the main Act. The learn- 


ed counsel for the petitioners have not 


shown to me any repugnancy between 
S. 129A of the A. P. Ordinance and the 
provisions of the Contract Act. The Con- 
tract Act provides for calling for tenders 
and accepting or rejecting them, It 
does not say that while calling for ten- 
ders a pre-qualification should not be pre- 
scribed or they should not be scrutinis- 
ed. Therefore, I hold that there is no 
repugnancy between S. 129A (as inserted 
by?) the Ordinance and the provisions 
of the Contract Act, an existing law made 


Aga Constructions v..Chief Engineer, MpL Corpn., Hyderabad - 


A. IL. R. 


by.the Parliament. If so, there is no 
need to obtain the prior instructions of 
the President before promulgating the 
Ordinance. See Narayan Das v. Province 
of Bihar (AIR 1950 FC 59). 


19. In Durga Rice and Baba Oil Mills 
Co. v. State of Andhra Pradesh, AIR 1964 
Andh Pra 266 it has þeen held by a Di- 
vision Bench of this Court that it is not 
every amendment that should be sub- 
mitted for the assent of the President 
irrespective of whether the amendment 
involves anything which calls for the 
assent of the President, merely because 
the main Act was referred to for his as- 
sent. It was observed that often the 
Parent Act by a State Legislature may 
contain some provisions which deal with 
a matter coming under List I and it is 
only to save a law made by such a Legis- 
lature from challenge on the plea of re- 
pugnancy between it and an existing law 
or a Parliamentary law that the device 
of obtaining the President’s assent is re- 
sorted to. See also— Jnan Prosanna v. 
Province of West Bengal (AIR 1949 Cal 
1) (FB) and Hanuman Dall & General 
Mills v. State of Haryana, AIR 1976 Punj 
& Har 1. 


20. The learned counsel for the peti- 
tioners referred to Achiah Chetti v. State 
of Mysore, AIR 1962 Mys 218; Gwalior 
Rayons Silk Mfg. (Wvg.) Co. v. Govern- 
ment of Kerala, AIR 1979 Ker 56; State 
of Mysore v. Achiah Chetti, ATR 1969 SC 
477 to substantiate their plea. The facts 
in those cases are distinguishable. They 
have not laid down any different propo- 
sition of law. It is not shown to me by the 
learned counsel for the petitioners that 
S. 129A is repugnant to any of the pro- 
visions of the Contract Act. Therefore, 
the previous instructions of the President 
need not be obtained before promulgating 
the Ordinance. Consequently I reject the 
contention. 


21. Next it was submitted by’ the 
learned counsel for the petitioners that 
the Ordinance is a colourable. piece of 
legislation, for retrospectivity is given to 
Section 129A from 1-3-1981 and sub- 
clause (4) of that section empowers the 
Government .to make rules with retros- 
pective effect. It is argued that the Ordi- 
nance has been given retrospective effect 
not to save any rule or notification, but 
to -save the eleven persons that ‘wera 
selected by the tender commitee.- It was 
also contended that no public interest is 
involved so as to make the Ordinance re- 
trospective and also to empower the Gov- 
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ernment to make rules with retrospective 
effect. 


22. It is true that the Ordinancë is 
deemed to have come into force on 1-3- 
1981. It is also true that sub-sec. (4) of 
S. 129A provides that the Government 
can make rules for carrying out the pur- 
pose of section and any rule made under 
that section may be made so as to have 
retrospective effect. There is no doubt of 
the fact that the Ordinance was given 
retrospective effect in order to validate 
the pre-qualification notice that was is- 
sued on 2-4-1981, the constitution of the 
tender committee and the recommenda- 
tions made by them. But that is different 
from saying that the Ordinance was given 
retrospective effect in order to save the 
eleven persons that were selected by the 
tender committee. Here it should not be 
forgotten that pursuant to the pre-quali- 
fication notice that was issued by the 
Municipal Corporation of Hyderabad, 
thirty-four persons including the peti- 
tioners had applied and eleven persons 
were selected by the tender committee. 
If the petitioners were selected, they 
would have had no grievance. In thé 
arguments advanced before me by the 
learned counsel for the petitioners, it is 
not suggested that the Special Officer of 
the Municipal Corporation of Hyderabad 
or the three chief engineers that consti- 
tuted the tender committee or the Secre- 
tary of the Municipal Administration or 
the Minister for Municipal Administra- 
tion were in any way interested in the 
eleven applicants that were selected by 
the selection committee or they had any 
axe to grind against the present peti- 
tioners, who were not selected by the 
committee. Therefore, I do not agree 
with the learned counsel for the peti- 
tioners that the Ordinance is a colourable 
piece of legislation. It was also submitted 
by the learned counsel for the petitioners 
that Section 585 (1) of the Hyderabad 
Municipal Corporations: Act does not em- 
power the Government to make rules 
with ctive effect and it is rather 
odd that sub-sec. (4) of S. 128A should 
give them such a power. §.. 585 of the 
Act empowers the Government to make 
rules for purposes of carrying into effect 
all or any of the provisions of the - Act. 
It is true that it does not empower the 
Government to make rules with retros- 
pective effect. But it does not mean that 
the Legislature cannot prescribe that the 
Government can make rules with retros- 
pective effect for carrying out purposes 
of S, 129A, Obviously retrospectivity was 
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given in order to bring Rule 3-A into 
effect from 1-3-1981, when the Ordinance 
came into effect i.e., on 1-3-1981. It is 
not shown to me by the learned counsel 
for the petitioners that the Legislature 
cannot pass an Ordinance with retrospec- 
tive effect much less it cannot provide in 
the Act itself to make rules with retros- 
pective effect. Legislature has power to 
validate actions by passing laws to tha 
effect. See State of Orissa v, Bhupendra 
Kumar, AIR 1962 SC 945. 


23. It was submitted by the learned 
counsel for the petitioners that S. 129A 
is arbitrary and discriminatory as it of- 
fends Arts. 14 and 19 (1) (g) of the Con- 
stitution of India. Let us see S. 129A. It 
Says that in respect of any work the 
estimated cost of which is rupees fifty 
lakhs or more, the Commissioner shall 
give notice by advertisement in the news- 
papers in the prescribed manner, inviting 
tenders or applications from persons who 
Satisfy the pre-qualifications specified in 
such notice. Then the Government can 
appoint or authorise the Corporation to 
appoint a committee for scrutinising and 
evaluating the pre-qualifications of the 
tenderers or applicants and for making 
its recommendations to the Commissioner 
as to the suitability or otherwise of- the 
persons to whom tender schedules may 
be issued in respect of the work. After 
considering the recommendation of the 
committee, and with the prior approval 
of the Government, the Commissioner 
Shall accept any of the tenders or appli- 
cations so recommended, which appears 
to him upon a view.of all the circum- 
stances to be the most advantageous and 
thereupon issue the tender schedules in 
respect of the work to the person whose 
applications for tender is so accepted. 


24. It is not shown to me as to how 
the procedure prescribed in this section 
is not in the public interest or is not ger- 
mane to the objects of the Act or is dis- 
criminatory. From the counter-afiidavit 
filed by the Special Officer it is evident 
that it has been the sad experience of 
the Municipal Corporation of Hyderabad 
during all these years that contracts 
given to some of the persons were not 
carried out promptly and properly and 
thereby the Corporation was sustaining 
losses and the public were suffering great 
inconvenience. Apart from that, it was 
leading to unhealthy competition among 
the contractors. The pre-qualifications are 

bed in order to get the work done 
contractor who has the necessary ex 
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perience, expertise and the resources to 
carry out the work. It is true that the 

titioners are registered as Class I con- 

ctors. But that does not by itself mean 
hat they are capable of handling all types 
of works involving different categories 
of skills. A Class I contractors handling 
earth work jobs will not necessarily have 
the experience in the construction of 
high rise buildings and fly overs or sani- 
tary works. Similarly a Class I contractor 
who has experience in high rise build- 
ings will not have experience in sewage 
treatment works or sewer systems of 
large magnitude. The Municipal Corpora- 
tion of Hyderabad has taken up works 
of large magnitude such as the road over 
bridge at Begumpet, ‘commercial com- 
plexes and auditoriums -requiring con- 
siderable expertise- in the relevant 
field. It isin these circumstances the Gov- 
ernment thought it proper that for works 
whose estimated cost is 50 lakhs or more 
pre-qualifications should be prescribed. 
The applications received are scrutinised 
and evaluated by a committee of three 
persons. Here the committee consisted of 
three Chief Engineers, one of whom: is 
the Chief Engineer, of Municipal Corpo- 


ration of Hyderabad. The other two Chief. 


' Engineers belong to. two other Depart- 
ments. They are certainly experts in the 
line and they are the proper persons to, 
scrutinise and evaluate the qualifications 
as to the suitability of the applicants to 
do the contract works. It is definitely an 
Impartial body. Even then it is not as if 
those applicants are straightway given 
the contracts. They are only . given. the 
tender schedules. Those tender schedules 
may be accepted or may not be accepted. 
It only means that they can tender for 
the works. -It is only after considering 
the recommendations of the committee, 
and with the prior approval of the Gov- 
ernment, the Commissioner could accept 
any of the tenders or applications. . He. 
could accept an application only if upon 
a view of all the circumstances. he con- 
siders it to be most advantageous to the 
‘Corporation. J am of the opinion that 
these safeguards are eminently reason- 
able and provided in the public interest 
to get the work done by the 
tractor in the best manner nee and 
without delay., l 


25. -It was submitted by the learned 


counsel for the petitioners that no guide- 
lines are provided in the section.’ It is 
stated that the pre-qualifications that 
have to be satisfied‘in the notice are not 
mentionéd in the section, It is argued that 
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the basis on which the Committee ` has 
to scrutinise and evaluate the qualifica- 
tions of the tenderers or applicants is not 
mentioned. I find it difficult to accept this 
argument, The pre-qualifications are pre- 
scribed in Rule 3-A. The Tender -Commit- 
tee evaluates the tenders in accordance 
with the pre-qualifications mentioned in 
that Rule. 


-26.° Rule 3-A provides that in respect 
of any work the estimated cost of which 
is rupees fifty lakhs or more, the Com- 
missioner shall give notice specifying the 
following ‘pre-qualifications. 


(a) Name of the Contractor or firm; 
(b) Financial status; 


(¢) Details of experience in the execu 


tion of works of similar nature; 
(d) Equipment, ene machinery possess- 
(e) . Qualification of personnel employed 
including the technical personnel; l . 
= ($ List of major works of similar na- 
ture completed by the agency or under 
execution; 
(g) Any other relevant information.” 
27. These clauses provided guidelines 
on the basis of which the tender commit- 
tee can select the applicants. 


ed: 


28. It was also submitted by the learn- 


ed counsel for the petitioners., that the 
tender. committee did not give- any - rea- 


sons for rejecting’ the applications of the - 


petitioners. In my opinion there is no 
need for them to give reasons. They are 
not discharging any quasi-judicial func- 


tions. They are only a committee for seru- — 


tinising the applications. It is not the case 
of the petitioners that the tender com- 
mittee have arbitrarily selected the ele- 
ven applicants ignoring the just claims 
of the petitioners. In fact to satisfy my- 
self I have gone through the proceedings 
of the tender committee. I cannot say that 


they did not: choose the best persons out 


of all the applicants. 


29. The learned counsel for the peti- : 


tioners relying upon Kasturi Lal `v. State 
of- Jammu and Kashmir, AIR 1980 SC 
1992 submitted that the’ Government 
while entering into contracts: cannot act 


arbitrarily at its. sweet will and their ac- . 


tion in that regard is liable to be tested 
for its validity on the touchstone of. rea- 


sonableness and public interest and if it ~— 


fails to satisfy either test, it would be un- 
constitutional and imvalid. It is true the 
Government cannot give contracts as: a 
private party does, It cannot -arbitrarily 
choose’ the ‘contractors’ at its sweet will 
_and pleasure, It has to act reasonably and 
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fairly and in.the public interest while 
giving contracts. The question for 
sideration is whether the procedure pre- 
scribed by Section 129A is unreasonable 
and contrary to public interest. As ‘stated 
by me already it is eminently reasonable 
and in the public interest. I, therefore, 
hold that Section 129A is-neither arbi- 
trary, nor discriminatory and it does nof 
offend Article 14 or 19 (1) (8) of the 
Constitution, 


30. Here I may add that no person has 
a fundamental right to carry on business 


with the Government. All that he _ can 
claim is that the Government should bë- 


e ò «af yy, # 


tracts and it must be in the public inter- 
est. While selecting persons for. giving 
tenders, certain conditions relating to ex- 
ee etc., can be prescribed. | 


‘In Ramana. v. I. A: Authority . of 
India, AIR 1979 SC 1628`a notice was 
issued notifying tenders. The Airport 
Authority has stipulated a condition of 
eligibility by providing that a person 


submitting a tender must be a second 


class hotelier having at least five years’ 
experience, The Supreme Court observed 
that the condition of eligibility has to be 
satisfied by every person submitting a 
tender and if in respect of any person 
this condition was not satisfied, his tender 
was ineligible for being considered. It 
observed that the test of eligibility laid 
down was an objective test and not. a 
subjective one. Thus the condition of 
eligibility in that case was upheld by the 
Supreme Court. On principle I do not 
find any difference when a pre-qualifica- 
tion is prescribed for making an applica- 
tion for contracts over rupees fifty lakhs. 
Evidently those qualifications. are prè- 
scribed to see whether they have the 
requisite experience to do the work. The 
contract works cannot be given to each 
and every one particularly when - lakhs 
and lakhs of public monies and public 
interest are involved and when the works 
have to be executed within the prescribed 
period and properly. 

32. In Kasturi Lal v. State of Jammu 
and Kashmir (ATR 1980 SC 1992) while 
holding that a contract given by the Gov- 
ernment can be tested on the object of 
reasonableness and public interest, it was 
observed: (Para 14) 


“there may be an infinite variety of cop- 
. siderations which may have to be taken 
into account by the Government in for- 
mulating its policies and.it is on a total 
evaluation of various- considerations 
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which have weighed with the Govern- 
ment in taking a particular action, that 
the Court would have to decide. whether 
the action of the Government is reason- 
able and. in. public interest. But one basic 
principle which must guide the Court in 
arriving at its determination on this ques- 
tion is that there is always a presumo- 
tion that the governmental action is rea- 
sonable and in public interest and it is 
for the party challenging its validity to 
show that it is wanting. in reasonableness 
or is not informed with publie interest. 
This burden- is a heavy one and it has 
to be discharged to the satisfaction of 
the Court by proper and adequate mate- 
rial The. Court cannot lightly assume 
that the action taken by the Government 
is unreasonable or without public interest 
because, as we said above, there are a 
large number of policy considerations 
which must necessarily weigh with the 
Government in taking action and there- 
fore the Court would not strike down 
governmental action as invalid on this 
ground, unless it is clearly satisfied that 
the action is unreasonable or not in pub-, 
lic interest. But where it is so satisfied, 
it would be the plainest duty of the Court 
under the Constitution to invalidate the 
governmental action. This is one of the 
most important functions of the Court and 
also one of the most essential for preser- 
vation of the rule.of law.” 


33. I hold that the petitioners have fail- 
ed to make out that S. 129-A offends 
Art. 14 and Art. 19 (1) (g) of the Con- 
stitution of India. 

34. It was submitted by the learned 
counsel for the petitioners that R. 3A is 
invalid for there was no prior publication 
in the Gazette, as enjoined by S. 585 (3) 
of the Hyderabad Municipalities Act. It 
is true that under sub-sec. (3) of S. 585, 
all) Rules made under sub-secs. (1) . an 
(2) shall be subject to the condition of 
previous publication. and shall be laid 
before Législative Assembly. What is 
argued is that R. 3A that was promulgat- 
ed in the Notification published in G. O. 
Ms. No. 973 dt. 27-8-1981 was not previ- 
ously published in the Gazette under sub- 
sec. (3) of S. 585. But the learned counsel 
for the respondents had placed before me 
A. P. Ordinance No, 11 of 1981. That 
Ordinance had amended the A. P. Muni- 
cipalities Act, 1965 and the Hyderabad 
Municipal Corporations Act, 1955. It came 
into force on 16th June, 1981. Under that 
Ordinance S. 505 is now substituted. Sub- 
sec, (3) is omitted. Under S. 585, as now 


‘substituted there is no need for ‘the pre-| 
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vious publication of the Rules in the 
Gazette. All that is necessary is that 
every rule made under the Act should 
be laid before each House of the State 
Legislature, Therefore it is not necessary 
to make prior publication of R. 3A. 


35. It was contended by the learned 
counsel for the petitioners that the elimi- 
nation of the petitioners who are already 
registered as Class I contractors with the 
Municipal Corporation amounts to black 
listing and my attention is invited to E. E. 
& C. Ltd. v. State of West Bengal, AIR 
1975 SC 266. I do not agree that the peti- 
tioners are black listed. If they are black 
isted, they will not be permitted to 
apply at all, even if they have the pre- 
qualifications. In fact every one of the 
petitioners has applied pursuant to the 
pre-qualification notice issued by the 
Commissioner. Therefore this is not 
really a case of black listing. Consequent- 
ly the decision in E. E. & C. Ltd. v. State 
of West Bengal (AIR 1975 SC 266) is not 
relevant. 


36. Even if the petitioners have the 
eligibility to apply at the most they could 
only claim that their applications should 
be considered fairly and impartially. 
They cannot claim the contract as of 
right. Equally they cannot complain that 
their fundamental rights under Art. 14 or 
19 (1) (e) are violated merely because 
their applications were rejected by the 
Tender Committee. The Tender Com- 
mittee need not give any reasons for re- 
jecting an application. In this connection 
I may refer to Sri Rama Engg. Contrac- 
tors v. Dept. of Space, Government of 
India, AIR 1981 Andh Pra 165. 

37. Consequently I hold that the A. P. 
Ordinance No. 24 of 1981, Rule 3A that 
was promulgated G. O. Ms. No. 
973 dated 27th August, 1981, the 
| pre-qualification notice dated 2nd April, 
1981 issued by the Municipal Corporation 
of Hyderabad, the constitution of the 
Tender Committee, the selections made 
by the Selection Committee, the ap- 
proval given by the Government and the 
notices issued to the 11 persons to submit 
their tenders, are valid. 

. 38. After the Ordinance was promul- 
gated and R. 3A was framed, on 27-8- 


1981 the Municipal Corporation of Hy-. 


derabad has issued a _ pre-qualification 
tender notice for execution of four works. 
The last: date for submitting the applica- 
tions was 21-8-1981. I am informed that 
there were 16 applicants including the 
petitioners in W. Ps. 2477/81, 4317/81 and 
4318/81. The learned counsel for the peti- 
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tioners submit that the other petitioners 
did not apply in view of the pendency of 
the writ petitions, that they want to 
apply and since the date for the receipt 
of the applications has expired by 21-9- 
1981 I should give them some time to make 
applications. This request is reasonable. 
Accordingly I, give time for those peti- 
tioners that have not applied pursuant 
to the pre-qualification notice dated 27th 
August, 1981 to apply on or before 15-10- 
1981 and it is for the Tender Committee 
to consider their applications along with 
other applicants that are already re- 
ceived. 

39. In the result I dismiss these writ 
petitions but in the circumstances of the 
case without costs. 

40. The direction given in the interim 
petitions that status quo should be main- 
tained, is vacated. 

Order accordingly, 
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Gadamsetti Amruthavalli Tayaru and 
others, Petitioners v. Chandrapati Konda- 
raju and others, Respondents, 

Civil Misc. Petn. No. 1736 of 1980, D/- 
28-9-1981.* 3 

Civil P. C. (5 of 1908), S. 144; O. 41, 
R. 5 — Appeal against decree for restitu- 
tion — Restitution proceeding is proceed- 
ing in execution of decree —— Appellate 
Ceurt can stay it under O. 41, R. 5. 


It cannot be said that the restitution 
proceedings cannot be stayed by the Ap- 
pellate Court when the decree in pursu- 
ance of which restitution is sought for is 
appealed against. O. 41, R. § imposes no 
limitations on the power of the Appellate 
Court. It is settled law that the restitu- 
tion is a proceeding in execution. It can- 
not be said that proceedings under S. 144 
must be treated as an exception to O. 41, 
R. 5 and that is the only way to recon- 
cile and harmonise S., 144 and O. 41 R. 5. 
The obligation imposed under S. 144 can- 
not abridge or restrict the power of the 
Appellate Court to a particular category 
of cases. O. 41, R. 5 covers all modes of 
execution of a decree appealed against. 
It is one thing to say that the Court has 
no power and entirely different.to say 
that the power must be exercised sparing- 


“Against judgment and decree of Addi- ` 
tional Dist. J., Ongole, in A. S. No. 98 
of 1976, D/- 10-9-1979. 
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ly. In the former,-the power is excluded. 
while in the latter, it is implied. AIR 1965, 
SC 1477 and (1966) 2 Mys LJ 206, Rel: 
on; AIR 1962 Andh Pra 525 and AIR 1975 
Andh Pra 310, Disting. 


Cases Referred: Chronological Paras 
AIR 1975 Andh Pra 310:: (1975) 1 Andb 
WR 203: (1974).:1 Andh LT 405 T 


(1968) 2 Mys LJ 206: ILR (1966) 


Mys 
1496 ` 6 


AIR 1965 SC 1477: 1965 AU LJ 525: 


(1965) 2 SCA 632 4 
AIR 1962 Andh Pra 525: (1962) 1 Andh 
' LT 396 | 5, 
AIR 1953 SC 136: 1953 All LJ 249: 1953 

SCA 722 45 


PL. Narasimha TEOR for Petitioners; 
P. M. Gopala Rao (for No. 1) and K. Nag- 
endram (for Nos. 2 to 7), a Respon: 
dents. 


AMARESWARI, J.:— The short and 
Simple question that arises for our con- 
sideration is whether the proceedings 
under S. 144 of the Civil P. C.: can be- 
stayed by the Court in exercise of the 
power under O. 41, R. 5 of C.P.C. The 


matter is before us on a reference by the : 


learned single Judge before - whom: it 
was contended that the Court had no 
such power. 


2 The relevant facts may z briefly 
statedi— 


Basing on sale certificate obtained after 
purchasing the property in execution of 
a decree, the petitioner filed O. S. No. 653, 
of 1876 in the Court of the District Mun- 
siff, Ongole for possession. The suit was 
decreed. The petitioner, took possession. 
of the lands. in execution of the . decree. 


On appeal by the respondents, the decree _ 
was reversed on ‘the sole ground that tha ` 


suit was barred by limitation. The respon- 
dents moved the lower Court for restitu- 
tio . and. the application’ is pending. 

3. Aggrieved by ‘the, order. of the. Ap- 
pellate Court dismissing the suit, the 


petitioners. filed. a second appeal . “which ; 


was atmitted. Pending the.- Second Ap 
peal, they filed the above --C:M.P.. No. 
1736 of 1980 for stay of.-all further . pro- 
ceedines pursuant to. the order of. the 
lower Appellate Court.: This application 
is opposed by the respondents.- : 

4. Mr. P. M. Gogala Rao; the learned. 
counsel -for the ` 
tended that restitution is not: a- proceed: 
ing in-execution.:It is an independent 
right créated: under S. 144-of the- C.P.C.. 


n favour of a party. who: is” -dispossessed’ 
“+ 1989 Andh::Pra/6 sO ee Cre ae 
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respondents mainly~con- . 


under a- wrong decree’ to recover posses- 
sion: without the necessity to file a fresh 
suit. We see no substance in this conten- 
tion in view of the’ authoritative _pro- 
nouncement of the Supreme Court in 
Mahijibhai v. Manibhai (AIR 1965 SC 


o 1477), Subba Rao J. as he then was, 


speaking: for the Court observed as fol- 
lows (at p. 1484): 

“When a party, who lost his property 
in execution of a decree, seeks to recover 
the same by reason of the appellate de- 
cree in his favour, he is not initiating 


g any original proceeding, but he is only 


concerned with the working out of the 
appellate decree in his favour. The appli- 
cation flows from the appellate decree 
and is filed to implement or enforce the 
same, He is entitled to the relief of re- 
stitution, because the appellate. decree 
enables him to obtain that relief, either 
expressly or by necessary implication. 
He is recovering the fruits of the appel- 
late decree. Prima facie, therefore, hav- 
ing regard to the history of the section, 


there is no reason why such an applica- 


tion shall not be’ treated as one for the 


-execution of the appellate decree.” 


It is therefore not possible to accept .the 
contention that restitution proceedings 


. are not proceedings in execution. 


5. Even so, argues the learned counsel 
for the respondents, that restitution can- 
not be stayed as it is obligatory on the 
Court to order restitution ‘under S. 144 
of C.P.C. when the conditions mentioned 
therein exist. Proceedings under S. 144, 
C.P.C. must be treated as an- exception 
to 0. 41, R. 5 and that is the only way. to 


-reconcile and. harmonise S. 144, C.P.C. 


and O. 41, R. 5, C.P.C. We cannot agree. 
O. 41, R. 5 imposes no limitations on the 
power of.the Appellate Court. When once 
it is held-that restitution is a proceeding 
in execution, there is no reason . why . it 
should be treated as an exception. The 
obligation . imposed under. 8. 144, C.P:C. 
cannot . abridge or restrict the power of 
the Appellate Court tọ a particular Late- 
gory of cases. O: 41, R. 5 covers. all modes| 
of. execution of a decree appealed against. j` 
It. is one, thing to say that the Court has) 
no power and entirely different to Say 
that the power must be exercised sparing- 
ly. In. the former,. the. power is excluded 


-while in. the latter, it is- implied., In sup- 


port ‘of his contention; the learned coun- 
sel for the ‘respondents relied upon . the 


following: obse: .>tions of Munikanna:ah, 


=J- as he then was. in. Rafiuddin: y. Nara- 
yana JAIR 1962- Andi | pra 525 ât- P. o 


J 
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No doubt in this decision there is ex- 
pression of the view that restitution pro- 
ceedings are not proceedings under the 
decree or at any rate not of the kind con- 
templated under Order 41, Rule 5, C.P.C. 
But it is not necessary for me to have to 
pursue this line of reasoning adopted in 
that decision in regard to this particular 
except to say that cases where restitution 
could be had are indeed distinguishable 
as outside the execution proceedings fall- 
ing under Order 41, Rule 5 for purpose 
of stay applications.” 


These observations do not support the 
contention of the respondents in any 
manner. What all the learned Judge 
said was that the considerations for the 
purpose of staying restitution proceed- 
ings are different from the considera- 
tions in the matter of stay of other ex~ 
ecution proceedings. In fact, the learned 
Judge relied upon a judgment of the 
Supreme Court in Bhagwant Singh v. 
Sri Kishen Das (AIR 1953 SC 136) in 


which it is said as follows (at p. 139):— 


“An order of restitution in the manner 
asked for in the circumstances of this 
case would be contrary to the principles 
of the doctrine of restitution which is 
that on the reversal of a judgment the 
law raises an obligation on ‘the party to 
the record who received the benefit of 
the erroneous judgment to make restitu- 
tion to the other party for what he had 
lost and that it is the duty of the Court 
to enforce that obligation unless it is 
shown that restitution would be clearly 
contrary to the real justice of the case.” 


In the later paragraph, Munukannaiah, J., 
further observed that (at p. 526):— 


“It is consideration of real justice that 
-= should weigh with Courts for granting 
stay and not notions of any balance of 
convenience such as disturbance of pos- 
session which may be relevant in the 
other set of cases.” 


This passage clearly demonstrates the 
untenability of the submission that the 
restitution proceedings cannot be stayed 
by the Appellate Court when the decree 
in pursuance of which restitution is 
sought for is appealed against. The ob- 
servations themselves show that the 
Court has the power though a distinction 
has to be made in exercise of that power 
between the two types of cases. 


- 6 In Siddavva v. Ujjawappa, (1966) 2 
Mys LJ 206 it is held that the Appel- 
late Court has jurisdiction to order stay 


G. Amruthavalli Tayaru v. C. Kondaraju 


A.LR. 


of restitution to which respondents have 
become entitled consequent on the re- 
versal of a decree of the first instance. 
We are in complete agreement with the 
view expressed by the Mysore High . 
Court. 


7. The other decision in Ganesh Pra- 
sad v, Adi Hindu Social Service League 
(1975) 1 Andh WR 203: (AIR 1975 Andh 
Pra 310) relied upon by the learned coun- 
sel for the respondents has no relevancy. 
It only says that it is obligatory on the 
part of the Court to order restitution 
when:an application is made under Sec- 
tion 144 of the C.P.C. This decision does 
not deal with the powers of the Appel- 
late Court in the matter of granting stay 
under O. 41, R. 5. 


"8 The only- other aspect to be con- 


sidered is. whether it is a ft case for 
granting stay. It is true that the ordinary ` 
considerations of balance of convenience 
are not to be imported in cases of stay 
of restitution, as pointed out by Munik- 
annaiah, J., in Rafiuddin v. Narayana 
(ATR 1962 Andh Pra 525). It is considera- 
tions of real justice that should weigh 
with Courts and not notions such as 
balance of convenience and disturbance 
of possession. In the present case, the 
petitioners purchased the suit property in 
execution of a Court decree in 1965. The 
sale was confirmed but possession was 
not handed over and a suit was filed by 
the sons of the judgment-debtor for parti- 
tion and separate possession of the family 
properties claiming an interest in the pro- 
perties covered by the sale” certificate. 
The petitioners were therefore constrain- 
ed to file the present suit for recovery of 
possession. Several defences were taken 
that the sale was benami and not support- 
ed by consideration, All the pleas were 
rejected by the trial Court including the 
plea based on limitation. The Appellate 
Court reversed the decree only on the 
ground of limitation while agreeing with 
the findings of the lower Court in other 
respects. The Second Appeal is now ad- 
mitted. All the findings of fact are in 
favour of the petitioners. In these cir- 
cumstances, we are of the opinion that 
Justice requires that the stay should be 
granted. 


9. We, therefore, 


grant stay and 
allow this petition. 


Petition allowed, 
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ALLADI KUPPUSWAMI, C. J. AND 
SEETHARAM REDDY, J. 


K. Krishna Murthy, Appellant v. V. 
Ashwathanarayana Rao and another, Re- 
spondents. 

Writ Appeal No. 89 of 1977, 
1981.* 


Constitution of India, Art. 309 Proviso 
— A, P. (Andhra Area) Village Offices 
Service Rules (1969), R. 75-A, Proviso 
(added by G.O.Ms, No. 514, Revenue dated 
19-4-1975) — Board of Revenue approv- 
- ing appointment of Karnam of village be- 
fore R. 75-A was introduced — Order þe- 
coming final — Revision against order 
of approval under R. 75-A — Not main- 
tainable —— Rule is not retrospective. W, P. 
No. 4108 of 1975, D/- 10-11-1976 (Andh 
Pra), Reversed. 


Where the order of the Board of Reve- 
nue appointing a person as the Karnam 
of the village had been passed before 
R. 75-A was introduced and had become 
fmal revision against the order would not 
be maintainable. R. 75-A has no retros- 
pective effect and would not enable the 
aggrieved party to question an order that 
had already become final. R. 75-A does 
not contain any language which makes it 
retrospective in its operation, nor can it 
be said that retrospective effect can be 
given to the said rule by implication. 
Further, from the proviso to R. 75-A it 
cannot be said that the rule had limited 
retrospectivity in the sense that if a re- 
vision petition had been filed within sixty 
days from the date of the order, the re- 
vision petition would be entertainable, 
even though the order had been passed 
before the coming into force of the rule. 
The proviso proceeds on the footing that 
a revision petition lies and indicates the 
period of limitation for filing such a re- 
vision petition. It has no relevance to the 
question whether in fact a revision peti- 
tion lies or not under R. 75 against an 
order passed before the coming into force 
of the rule and which has become final. 
W. P. No, 4108 of 1975, D/- 10-11-1976 
(Andh Pra), Reversed; (1978) 1 Andh WR 
44, Approved. Case law discussed. 

(Paras 5 and 6) 

Cases Referred: Chronological Paras 
AIR 1977 NOC 320: (1978) 1 Andh WR 44 
7 


FAgainst judgment of Ramachandra Rao, 
J. in Writ Petn. No. 4108 of 1975, D/- 
10-11-1976. 
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AIR 1968 SC 1336: (1968) 2 SCWR 605 5 
AIR 1961 SC 1425: (1962) 1 SCR 214 5 
AIR 1956 SC 77: 1956 SCJ 171 5 
AIR 1927 PC 242: 54 Ind App 421 5 
1905 AC 369: 92 LT 738: 21 TLR 513, 

Colonial Sugar Refining Co. Ltd. v. 

Irving 5 

O. Adinarayana Reddy, for Appellant; 
Govt. Pleader for Revenue (for No. 2) and 
C. Pattabhirama Rao (for No. 1), for 
Respondents. 

ALLADI KUPPUSWAMI, C. J.:— The 
appellant herein is the second respondent 
in Writ Petition No. 4108 of 1975. The 
said writ petition was filed by the first 
respondent herein praying for the issue 
of an appropriate writ quashing the order 
of the Government dated 4-6-1975 made 
in the following circumstances. The array 
of the parties will, in this judgment be 
referred to as in the writ petition. 

2. On the death of the then perma- 
nent karnam of Thummarakunta village, 
Madanapalle taluk, Chittoor District, the 
sub-Collector, Madanapalle appointed the 
petitioner as Karnam by his order dated 
13-7-1974. The second respondent there- 
upon preferred an appeal to the District 
Revenue Officer, Chittoor, who by his 
order dated 4-2-1975 set aside the order 
of the Sub-Collector and appointed the 
second respondent as the village karnam. 
The petitioner then preferred a second 
appeal to the Board of Revenue under 
R. 61 of the Andhra Pradesh (Andhra 
Area) Village Offices Service Rules, 1969, 
referred to in this judgment as the Rules. 
The Board of Revenue dismissed the se- 
cond appeal. When the order was made 
by the Board, no remedy by way of a 
Revision Petition to the Government was . 
by G.O. 
Ms. No. 514, Revenue dated 19-4-1975 
which was published in the Gazette on 
21-4-1975, R. 75-A was added ` to the 
Rules, which is in the following terms: 

“Revision. 75-A (1): The Government’ 
may either suo motu or on an application 
made to them, call for and examine the 


. records relating to any decision or order 


passed by the Board of Revenue under 
these rules, not being a decision or order 
staying the execution of any decision or 
order appealed from or sought to be re- 
vised, for the purpose of satisfying them- 
selves as to the legality, regularity or 
propriety thereof and pass such order in 
reference thereto as they think fit: 

Provided that no application for the 
revision of any such decision ‘or order 
shall be entertained after the expiry of 


£! 
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sixty days from the date of such décision 
or order:: 

Provided further that the Government 
shall not pass any order prejudicial to 
any person unless such person has had 
an opportunity of making a representa- 
tion. i ; 

(2) E te iaene 
Taking advantage of this Rule, the peti- 
tioner preferred a revision petition to 
the Government on 29-5-1975. The Gov- 
ernment, however, rejected the revision 
petition on the ground that the Govern- 
ment had no power to entertain a revi- 
sion petition on the date when the order 
was passed by the Board of Revenue, 

3. Challenging the validity of the said 
order, the petitioner filed the Writ Peti- 
tion in which he contended that the Gov- 
ernment ought to have entertained the 
revision petition. Our learned brother, 
Ramachandra Rao, J. held that the Gov- 
ernment had jurisdiction to, entertain 
the revision petition under R. 75-A. He 
accordingly quashed the impugned order 
and directed the Government to enter- 
tain and dispose of the revision petition. 
This appeal is directed against the said 
order. 

4. Sri Adinarayana Reddy, the learned 
counsel for the appellant submitted that 
the Government was right in rejecting 
the revision. petition as not maintainable 
under R. 75-A. He submitted that the 
order of the Board of Revenue had been 
passed on 31-3-1975 before R. 75-A was 
introduced and the said order had become 
final. Rule 75-A has no retrospective 
effect and would not enable thé aggrieved 
party to question an order that had al- 
ready become final. 

5. We are inclined to agree with this 
contention. Rule 75-A which has been 
set out earlier does not contain any lan- 
guage which makes it retrospective in its 
operation, nor can it be said that retros- 
pective effect can be given to the said 
rule by implication. In the leading deci- 
sion on this subject m Colonial Sugar 
Refining Co. Ltd. v. Irving, 1905 AC 369 
it was laid down by the judicial commit- 
tee that: 

“While provisions of a statute dealing 
merely with matters of procedure may 
properly, unless that construction be 
textually inadmissible, have retrospee- 
tive effect attributed to them, provisions 
which touch a right in existence at the 
passing of the statute are not to be ap- 
plied retrospectively in the absence of ex- 
press enactment or necessary intend- 
ment,” = me l 
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Considering the meaning of the expres- 
sion “provisions which touch a right in 
existence at the passing of the statute”, 
the Privy Council in Delhi Cloth Mills v. 
Income~tax Commissioner, AIR 1927 PC 
242 observed that the provisions which, 
if applied retrospectively, would deprive 
of their existing finality orders which, 
when the statute came into force, 


, were final, are provisions which touch 


existing rights. Accordingly it was ob- 
served that if the section is to apply to 
orders final at the date when it came into 
force, it must be clearly so provided. In 
that case, the Privy Council was concern- 
ed with Section 66-A of the Indian In- 
come-tax Act which provided inter alia 
that an appeal shall lie to the Privy Coun- 
cil from any judgment of the High Court 
delivered on a refererice made under 
Section 66 in any case, which the’ High 
Court certifies to be fit one for appeal to ; 
His Majesty in Council. Prior to the 
amendment, there was no right of appeal 
from orders made under S. 66 of the 
Indian Income-tax Act. The question for 


-consideration before the Privy Council 


was whether the provisions of S. 66-A 
applied to orders passed before the said 
provision came into force- on 1-4-1926. 
The Privy Council held that no appeal 
lay under that section. The position is 
almost similar in this case. Ramachandra 
Rao, J. relied upon the decision of the 
Supreme Court in Indira Sohanlal v. 
Custodian of Evacuee Property, ATR 1956 
SC 77. In that case, an exchange had to 
be confirmed by the Custodian of Evacuee 
Property under the provisions of the East 
Punjab Evacuees’ (Administration of Pro- 
perty) Act, such an order of confirmation 
was passed on 20-3-1952. According to the 
original Act, no order passed by the Cus- 
todian was subject to appeal or revision, 
but it was specifically declared that the 
order was final and eonclusive. Subse- ` 
quently, by S. 27 of Act 31/50 provision 
was made for revision by the Custodian 
General. It was provided that the Custo- 
dian-Genéral may either on his own mo- 
tion or on application made to him call 
for the records of any proceeding in 
which any District Judge or. custodian 
has passed an order for the purpose of 
satisfying himself as to the legality or 
propriety of any such order and may 
pass such order which he thinks fit. The 
question arose whether this provision was 
applicable to an order passed by the 
Custodian on an application made long 


prior to the tine when the office of the 


-` Gustodian-General was ‘set’ up’ and ‘he 
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was clothed with powers of revision. It 
was held that the order of confirmation 
passed in 1952 would clearly be subject 
to the revisional power of .the Custodian 
General under S. 27 of Act 31 of 1950. 
We do not see how this decision is of any 
assistance to the petitioner. It was con- 
tended in the Supreme Court that the 
application for confirmation was made by 
the appellant therein in 1948 and it was 
pending until Act 31 of 1950 came into 
force and had to be disposed of in ac- 
cordance with the old Act without refer- 
ence to the amendment and the order of 
confirmation passed by the Additional 
Custodian in such a pending application 
was not open to appeal or revision but 
became final. It was urged that on the 
filing of the application m 1948 the ap- 
pellant got a vested right to have it de- 
termined under the earlier Act with the 
attribute of finality and  conclusiveness 
attaching to such determination. This 
contention was not accepted. The present 
case is a case where ftnal order has been 
passed before the amendment. The deci- 
Sion relied upon by the petitioner far 
from being of any assistance to the peti- 
tioner contains observations which go 
against his contentions, After referring to 
the leading decision in Colonial Sugar Re- 
fining Co, Ltd. v. Irving 1905 AC 369 and 
to the decision of the Privy Council. in 
Delhi Cloth Mills v. Income-tax Commr., 
AIR 1927 PC 242 the Supreme Court ob- 
served that the Privy -Council repelled 
the contention that the litigant eould 
avail himself of the new provision by 
pointing out the finality of the orders 
sought to be appealed against and refer- 
ring to it as an existing right. The Sup- 
reme Court went on to observe (at p. 84): 
“This is obviously so beeause finality 
attached to them, the moment orders 
were passed prior to the new Act. In the 
present case, the position is different. The 
action was still pending when Central Act 
31 of 1950 came into force. No order was 
passed which could attract the attribute 
of finality and conclusiveness under See- 
tion 5-B of the East Punjab Act 14 of 
1947.” 
These observations will clearly indicate 
that if the order had become final, the 
position would have been entirely dif- 
ferent and the right of revision under 
the Amending Act could not have been 
available. In Niranjan Singh v. Custodian, 
Evacuee Property, AIR 1961 SC 1425, the 
same distinction was drawn. It was held 
that S. 27 of the Administration of Eva- 
cuee Property Act, 1950 cannot affect the 
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finality of: the orders previously made. 
The Supreme Court referred to the deci- 
sion in Delhi: Cloth Mills v. Income-tax 
Commr., AIR 1927 PC 242; Colonial Sugar 
Refining Co. Ltd. v. Irving, 1905 AC 369 
and also to the decision of the Supreme 
Court in Indira Sohanlal v. Custodian of 
Evacuee Property, AIR 1956 SC 77 and 
observed that in the case before them 
the order made by the Custodian had be- 
come final before the Act of 1950 came 
into force and with that difference in 
mind, if one reads the observations of 
Jagannadhadas, J. in Indira Sohanlal v. 
Custodian of Evacuee Property, AIR 1956 
SC 77 the position would be clear, that 
in the earlier Supreme Court decision the 
repealed: law could not operate on the 
subsequent stages of a pending applica- 
tion whereas in the case before the Sup- 
reme Court, the order had become final, 


_In Keshavial v. Mohanlal, ATR 1968 SC 


1336 which was brought to our notice by 
the learned Government Pleader who 
supported the order of the Government, 
the Supreme Court had to deal with the 
effect of S. 29 (2) of the Bombay Rents 
Hotel and Lodging House Rates Control 
Act as amended by Gujarat Act 18 of 
1965 which conferred upon the High 
Court a jurisdiction wider than the juris- 
diction exercisable under S. 115, C.P.C. 
Earlier, an order had been passed and. a 
revision petition had been filed under 
5. 115 of the C.P.C. It was argued that 
the revision had to be dealt with in the 
light of the amendment in the Rent Con- 
trol Act by which wider powers were 
given to the High Court in revision. This 
argument was rejected. The Supreme 
Court observed that when the revision 
application was entertained under Sec- 
tion 115, C.P.C. the High Court assumed 
to itself a limited jurisdiction conferred 
by that section and in the absence of any 
express provision, made in the Amending 
Act, the jurisdiction conferred by that 
section could not be extended. It further 
observed that the order of the Appellate 
Court subject to serutiny by the High 
Court within the limited field permitted 
by S. 115, C.P.C. was final and that in 
conferring upon the High Court a wider 
jurisdiction, the Legislature was not 
merely dealing with the matter of pro- 
cedure. The Supreme Court followed. the 
principles laid down in its earlier deci- 
sions in Indira Sohanlal v. Custodian of 
Evacuee Property, AIR 1956 SC 77 and 
Niranjan . Singh. v. Custodian, Evacuee 
Property, AIR 1961 SC 1425, he may 
also refer to another Full Bench decision 
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of this court in P. Sriramaiah v., P, Puru- 
shothama Rao, (1973) 1 APLJ 112: 
(1973 Lab IC 899). The Full Bench fol- 
lowed the decision of the Supreme Court 
in Niranjan Singh v. Custodian, Evacuee 
Property, AIR 1961 SC 1425 and also the 
decision in Colonial Sugar Refining Co. 
Limited v. Irving, 1905 AC 369. In that 
case, they were concerned with Rule 75 
of the Andhra Pradesh (Andhra Area) 
Village Offices Service Rules. it was ob- 
served that Rule 75 does not contain any 
words indicating retroactivity and since 
the order of the Board of Revenue was 
passed prior to the Rules coming into 
force, the Government had no jurisdic- 
tion to revise the order of the Board of 
Revenue under Rule 75 of the Rules, 


6. Sri Pattabhi Rama Rao, the learn- 
ed counsel for the respondent submitted 
that Rule 75-A contained a proviso in 
which it is stated that no application for 
revision of any such decision or order 
shall be entertained after the expiry of 
sixty days from the date of such decision 
or order. From this proviso, he tried to 
submit that Rule 75-A had limited re- 
trospectivity in the sense that if a revi- 
sion petition had been filed within sixty 
days from the date of the order, the re- 
vision petition would be entertainable, 
even though the order had been passed 
before the coming into force of the Rule 
We are not inclined to agree with this 
submission. The proviso proceeds on the 
footing that a revision petition lies and 
indieates the period of limitation for fil- 
ing such a revision petition. It has no 
relevance to the question whether in fact 
a revision petition lies or not under R. 75 
against an order passed before the com- 
ing into force of the rule and which has 
become final. 


7. Sri Pattabhi Rama Rao also drew 
our attention to a decision in K. Malla 
Reddy v. Govt. of Andhra Pradesh, (1978) 
1 Andh WR 44: (AIR 1977 NOC 320). In 
that case, the order of the Board of Re- 
venue was passed on 3-7-1975. There- 
after, a revision petition was filed before 
the Government under Rule 75-A of the 
Rules That was a clear case where the 
order of the Board of Revenue was pass- 
ed after the coming into force of R. 75-A. 
Our attention was drawn to para 4 of the 
judgment where it is stated that R. 75-A 
was iot in force when the applications 
were called fer in 1974 and that when a 
new remedy is given, a party can take 
advantage of it so long as the proceed- 
ings are pending and have not become 
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final. There cannot be any quarrel with 
the decision of the learned Judge in this 
case as the order of the Board of Reve- 
nue was passed after the amended rule 
came into force and there was no order 
which had become final before the com- 
ing into force of the Rule. In para 5, 
however, he proceeded to observe that 
this question had been considered by 
Ramachandra Rao, J. in Writ Petition No. 
4108 of 1975 dated 10th November, 1976 
(which is the order which is the subject- 
matter of this appeal) and that he agreed 
with his reasoning. While we agree with 
the decision of Gangadhara Rao, J. in 
that particular case, we do not see how 
the decision of Ramachandra Rao, J. was 
held applicable to that case. , 

8 In the result, we allow the writ 
appeal, but in the circumstances, without 
costs, Advocate’s fee Rs. 100. 

‘Appeal allowed. 
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RAMACHANDRA RAO AND 
JEEVAN REDDY, JJ. 


Govindu Venkata Reddy, Appellant v. 
K. Krishna Rao and another, Respon-- 
dents. 


Writ Appeal No. 205 of 1979, D/- 13-9- 
1981.* 

Land Acquisition Act (1 of 1894), Ss. 30 
and 18 — Reference to Civil Court under 
S. 30 — Option to Collector — He can 
decline to make reference even where 
complicated questions are involved. 
(W. P. No. 5069 of 1977, D/- 15-6-1978 
(Andh Pra), Reversed). 


In the proceedings for acquisition of — 
land, R and P each claimed to be entitled 
to compensation in respect of the land on 
the ground of their respective titles there- 
to. R prayed that the matter of awarding 
compensation may be referred to the com- 
petent Civil Court enabling the parties to 
establish their claims under S. 31 (2) of 
the L. A. Act. The Collector (Land Ac- 
quisition Officer in this case) held that 
there was no reason to make such a re- 
ference. He went into the rival claims and 
awarded compensation in favour of P. 
Thereon, R filed a writ petition for the 
issuance of a writ directing the Collector 
to make a reference to the Civil Court. 
The petition was allowed by a single 
Judge of the High Court. In the instant | 


*Against judgment of Smt. Amareswari 
J. in W. P. No. 5069 of 1977, D/- 15-6- 
1978. 
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L. P. Appeal reversing the decision of the 
single Judge, it was held as follows: |: - 


The. Collector was not bound to maké@ 
a reference to the Civil Court under Sec- 
tion 30 when so applied for.. He had the 
jurisdiction to go into disputed questions 
of title and, in this case, he did choose to 
go into that question, and decide it. No 
doubt, he could have declined to go into 
that question; and if so, he would have 
referred the dispute to Civil Court under 
S, 30, while determining the area of the 
land acquired, and the compensation 
awarded therefor. Since the Collector 
. chose to go into and decide the conflicting 
claims to Jand or compensation, the only 
remedy for R (who was present and re~ 
presented before the Collector during the 
award proceedings) was to ask for a re- 
ference under and im accordance with 


S. 18. He cannot, after the award is made, ` 


ask for a reference under S. 30, for the 
simple reason that he is a person who 
was present and represented before tha 
Coliector during the award proceedings. 

. ' (Para 15) 


It is true that the Collector would be 
well advised to. refer disputed: questions 
of title, if they involve enquiry into com- 
plicated questions of fact and law, to 
the Civil Court; but, that is a. matter 
which must be left to the Collector, for 
the reason that the statute has clothed 
him with the power to go into such ques- 
tions, and also a discretion not to go into 
those questions, and refer the matter to 
Civil Court, R ought to have applied for 
making a reference under 8. 18, within 
the time prescribed thereunder, when his 
rights and claims to the land were nega- 
tived and when his specific uest for 
making a suo motu reference u/s. 30 was 
also negatived. W. P. No. 5069 of 1977, 
D/- 15-6-1978 (Andh Pra), Reversed; ATR 
1978 Andh Pra 463 and AIR 1966 SC 237, 
Rel. on; AIR 1922 PC 80, Explained. © . 

(Para 16) 

If there was a proper application made 
by R u/s. 18 and if the Collector had 
refused to refer, then the High Court 
could have interfered. Similarly, if in a 
given case there is a valid application 
under S. 30 for making a reference, and 
if the Collector rejects the same without 
applying his mind to the facts and cir- 
cumstances of the case, the High Court 
can issue a writ to the Collector to con- 
sider whether it is an appropriate case 
for making a reference under S. 30. But, 
in this case, neither of the above two 
situations exists, ` ` | (Para 16) 


G. Venkata Reddy v. K. Krishna Rao 


- ALP. 87 


Cases Referred: Chronological Paras 
AIR 1978 Andh Pra 463: (1978) 1 Andh 


© LT 449 P 5, 12, 16 
AIR 1966 SC 237: (1985) 2 SCJ 404 5 


AIR 1922 PC 80:-20 All LJ 684: 43 Mad 
LJ 78 | 7 ‘ 18 
K. Mahipathy Rao, for Appellant; 

Y. Venkata Sastry (for No. 1) and Govt. 

Pleader for Revenue (for No. 2), for Re- 

spondents. : 
JEEVAN REDDY, J.:— This Writ Ap- 

peal is preferred against the judgment of 

Amareswari, J. allowing the writ peti- 

tton with a direction to the Land Acqui- 

sition Officer to make a reference to Civil 

Court in the matter of apportionment of 

the compensation payable for the land — 

concerned herein. The Writ Appeal is 
preferred ‘by the 2nd respondent in the 

writ petition. i i 
2. Survey No. 886 of Bekkar village 

was sought to be acquired under the 
provisions of the Land Acquisition ‘Act, 
1894. The notification mentioned only the 
name of the appellant as the person in- 
terested in the land. While the proceed- 
mgs were pending before the Land Ac- 
quisition Officer, the lst respondent in 
the writ appeal (who will be_ referred 
to hereinafter as the “writ ~-petitioner’) 
fied an application claiming exclusive 
title to the land acquired, and denying 
that the appellant has any right, claim, 
or interest therein. According fo him, 
the father of the appellant was a tenant, 
after whose death the appellant initiated 
proceedings under Section 50-B of the 
Andhra Pradesh (Telangana Area) Ten- 
ancy and Agricultural Lands Act, for the 
issuance of a certificate. validating an 
alleged sale in respect of the said land, 
but which proceedings were dismissed by 
the Tahsildar. He submitted further that 
the appellant was only in permissive pos- 
session of the land, and not entitled fo 
any part of the compensation. He fur- 
ther submitted:-- ` 

. “Onder the above circumstances, it is 

just and essential to refer the matter to 

the competent Civil Court and this office 


is not competent to determine the rival 


claim under the provisions of the LL. A. 
Act. It is therefore prayed that the mat- 
ter of awarding compensation in respect 
of the above properties may be referred 
to the competent Civil Court enabling the 
parties to establish their claims under 
fe ge 31 (2) of the Land Aequisition 
The appellant, however, denied the writ 
petitioners claim. According to him, 


_ 
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though his family was formerly a pro- 
tected tenant of this land, they had pur- 
chased it later and that, they have been 


in possession of the land as owners for 
the last about 30 years. 


3. The Land Acquisition Officer went 
into the rival claims put forward by the 
appellant and the writ petitioner and, on 
a consideration of the material produced 
by them, upheld the appellant’s claim 
and rejected the contention of the writ 
petitioner, while passing the award. The 
Land Acquisition Officer held in his 
av-ard that the Record of Rights and the 
continuous possession of the appellant for 
more than 25 years prove his undisputed 
ownership. He emphasised the fact that, 
his name is recorded as Pattadar in the 
Khasra Pahani (Record of Rights) and 
the subsequent Pahanies.. He also held 
that the continuous possession of the ap- 
pellant for over 25 years would extin- 
guish the title of the writ petitioner, even 
if he had any, sometime ago. Having 
upheld the appellants’ exclusive claim, 
the Land Acquisition Officer further ob- 
served:— 

“As such, I see no reason to refer the 

matter to the Civil Court, inasmuch as 
the objection petitioner (writ petitioner) 
failed to show the valid grounds to make 
a reference to the Court. In view of the 
above facts, the compensation of S. No. 
886 is awarded to Sri Govind Venkata 
Reddy (appellant herein)............ 
The relevant portion of the award dealing: 
with the rivai- claims and contentions was 
communicated ‘to the writ-petitioner. 
However, he did not choose to apply 
under Section 18 of the Land Acquisition 
Act for making a reference to , Civil 
Court. He straightway approached this 
Court by way..of W. P. No. 5096/1977, He 
asked for the issuance of.a writ of manda- 
mus directing the Land Acquisition Offi- 
cer to make a reference to Civil Court in 
respect of the compensation payable for 
the said land. 


4 The learned single Judge seasued 
that the only question for consideration is 
whether, in the circumstances of the case, 


' the Land Acquisition Officer has exercis- 


ed. his discretion properly in declining to 
refer the matter to Civil Court. under 
Section 30 of the Land Acquisition Act. 
The learned Judge observed that under 
Section 30, the Collector (Land Acquisi- 
tion Officer in the present case) has dis- 
cretion to refer a dispute- to the decision 


‘of the Court, if there is a dispute as to 


the person. entitled to, compensation ‘but 


“that this discretion ig coupled - with-'a 
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duty to exercise it when the circumstan- 
ces warrant,’ The learned Judge observed 
that, admittedly, the writ petitioner was 
the owner of the land at one point of 
time and that, when the proceeding taken 
by the appellant for validation of the 
alleged sale in his favour were dismissed 
it was a proper case where the several 
disputed questions relating to title could 
be gone into by the Civil Court alone and, 
therefore, the Collector ought to ' have: 


referred ‘the matter under Section 30. 
Accordingly, the writ petition was 
allowed. 

5. In this writ appeal Sri K. Mahi- 


pathy Rao, the learned counsel for the 
appellant (2nd respondent in the writ - 
petition) submitted that the Land Acquisi- 
tion Officer was entitled to go into the 
disputed questions of title raised before 
him, and it cannot be said that he has 
no jurisdiction to do so or that the ques- 
tion of title can be gone into only by the 
Civil Court. Reliance is placed. upon the 
decision of Chinnappa Reddy, J., in Afzal 
Bee v. Special Deputy Collector, - Land 
Acquisition, Srikakulam, (1978) 1 Andh 
LT 449: (AIR 1978 Andh Pra 463). It is 
argued further, on the basis of the deci- 
sion of the Supreme Court in Dr. G. HL 
Grant v. State of Bihar, AIR 1966 SC 237, 
that the only remedy available. to the 
writ-petitioner, after the passing of the 
award, was to apply for making a refer- 
ence under Section 18 of the Land Ac- 
quisition Act and that, Section 30 was 
totally unavailable to the writ-petitioner. 
Section, 30, it is argued, is available only 
to a party, who was not present or repre- 
sented before the Land Acquisition Offi- 
cer, who had either'a, pre-existing right, 
or had acquired a right in the lahd or 
in the compensation, since the passing of 
the award. It is, therefore argued that the 
learned single J udge was not right in 
holding that the matter could be referred 
under Section 30 of the Act, or in direct- 
ing the Land Acquisition Officer ‘to make 
a reference under Section 30. 


6. On-the other hand, Sri y. Venkata 
Sastry, the learned counsel. for ‘the writ- 
petitioner (ist respondent. in. the writ 
appeal); submitted that whenever there is 
a dispute as to title, the Land Acquisition 
Officer has no- jurisdiction to: decide the 
same and that,-he.is under. an obligation 
to make. a reference ‘to Civil. Court under 
Section 30.of the Act. He submitted. that 


the- wnit-petitioner- had applied to ‘the. 


Land Acquisition Officer, even before. the 


‘passing: of. the award, , to make. a reference 
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to Civil Court; and since he failed to 


make a- reference as he was bound to, . 


a writ of mandamus was the appropriate 
remedy. The mere fact that he has passed 
an award meanwhile, should not 
in the way of the writ-petitioner ap- 


proaching this court for a mandamus, Ac-. 


cording to the learned counsel, Section 
18 of the Land Acquisition Act is con- 
fined only to the quantum of compensa- 
tion, and to apportionment between the 
persons interested who do not dispute 
each other’s claim. 


7. For a proper appreciation of the 
question at issue, it would be appropriate 
to read certain provisions of the Act. The 
expression ‘person interested’ is defined 
in clause (b) of Section 3, in the follow- 
ing words:— 


“(b) the expression “person interested” 
includes all persons claiming an interest 
in compensation to be made on account 
of the acquisition of land under this Act; 
and a person shall be deemed to be in- 
terested in land if he is interested in an 
Casement affecting the land.” 

Sections 11, 18,-30, and sub-sections (1) 
and (2) ef Section 31, may now be set 
out: — 


“11. On fe: day so fixed, or on any 
other day to which the enquiry has béen 
adjourned, the Collector shall proceed to 
enquire into the objection (if any) which 
any person interested has stated pursuant 
to a notice given under Section 9 to the 
measurements made under Section 8, and 
into the value of the land at the date of 
the publication of the notification under 
Section 4, sub-section (1), and'into the res- 
pective interests of the persons claiming 
the compensation, and shall make an 
award under his hand of.” | 


(i) the true area of the land; 

(ii). the compensation which in his 
opinion would be allowed- for the land; 
and 


(iii) the apportionment of the said com- 
pensation among all the persons - known 
or believed to be interested in the land 
of whom, 
information, whether or. not they . have 
respectively appeared before him.” . . 

“S. 18:— (1) Any person interested who 
has not accepted the award may, by writ- 
ten application: to the Collector,. require 
that-the matter be-.referred by the: Col- 
lector for the determination of:the Court, 
whether his objection be to- the. measure- 
ment of the land, the . amount. 
‘compensation,: the - persons to. whom it. is 
‘payable, or ‘the apportionment. - of ..-the 


` 
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or of :whose claims, -he has. 


„of. the. 
: Sation, .or -as to. the / 
the, Collector Shall deposit. the amount of 
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compensation. among the persons inter- 
ested. ó 

(2) The application shall state the 
grounds on which objection to the award 
be made:— 

Provided that every 
shall be made:-— `- 

(a) If the person making it was pre- 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the date of the 
Collector’s award; 

(b) in other cases, within six-weeks of 
the receipt of the notice from the Col- 
lector under Section 12, sub-section (2), 
or within six months from the date of 
the Collector’s award, whichever period 
Shall first expire.” 

“Sec. 30. :— When the amount of com- 
pensation has been settled under Sec. 11, 
if any dispute arises as to the apportion- 
ment of the same or any part thereof, or 
as to the persons to whom the same or 
any part thereof is payable, the Collec- 
tor may refer such dispute to the oe 
of the Court.” 

“S. 31: (1) On making an award cae 
section 11, the Collector shall tender 
payment of the compensation awarded by 
him to the persons interested entitled 
thereto according to the award, and shall 
pay it to them in a lump sum in a case 
where it does not exceed five. hundred 
rupees and in all other cases in such 
number of equal annual instalments not 
exceeding five as may be determined by 
the Collector, unless prevented by ‘some 
one or more of the contingencies men- 
tioned in the next sub-section: i 
- Provided that where the compensation 
is sought to be paid in instalments, the 
Collector shall pay instalments of the 
amount awarded with interest thereon at 
six per cent per annum from the time of 
making possession'of the land until the 
last instalment is paid: l 
_ Provided further that where possession 
of land is taken but the compensation 
awarded is not paid or deposited before 
the date of commencement of the Land 
Acquisition (Andhra Pradesh Amend- 
ment) Act, 1976, the provisions of this 


such application 


. section shall apply in relation to the pay-. 


ment of compensation as if the acquisition 
proceedings have been started after ‘the 
date of commenement of the said Act. 
(2).If they -shall not consent to receive 
it, or if there be no person competent to 


alienate the land, or if there be -any dis- 


pute: as-to. the title.to receive the- compen- 
apportionment of. it, 
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the compensation in the Court to which 
a reference under Section 18 would be 
submitted: , , 


Provided that any person admitted to 
be, interested may receive such payment 
under protest as to the sufficiency of the 
amount: l 

Provided also that no person who has 
received the amount otherwise than 
under protest shall be entitled to make 
any application under Section 18: 


Provided also that nothing herein con- 
tained shall affect the liability of any 
person, who may receive the whole or 
any part of any compensation awarded 
under this Act, to pay the same to the 
person lawfully entitled thereto......... 4 


8. A reading, of the above, provision 
shows that, while passing the award the 
Collector (Land Acquisition Officer) has 
to enquire into (i) the objections submit- 
ted by the persons interested, to the mea- 
surements made under Section 8; (ii) the 
value of the land on the date of notifi- 
cation under Section 4 (1); and (iii) the 
respective interests of the persons claim- 
ing the compensation. After such enquiry, 
he has to make an award under his hand, 
stating (i) the true area of the land; fii) 
the compensation determined by him; 
and (iii) the apportionment of the said 
compensation among all the persons 
known or believed to be interested in the 
land, of whom, whose claims, he has 
information, whether or not they have 
respectively appeared before him. The 
power vested in the Collector to enquire 


into the respective claims of the 
persons claiming interest, neces- 
sarily means that he has the 


power to enquire into and determine 
the disputed claims and disputed ques- 
tions of title as well. It cannot be said 
that the Land Acquisition Officer has no 
jurisdiction to go into the disputed claims 
or disputed questions of title or that, ‘as 
soon as such a dispute arises, he is under 
an obligation to make a reference to the 
Civil Court. It is true that the decision 
rendered by him, whether on the question 
of the area of the land, the quantum of 
compensation, or on the question of ap- 
portionment, is not final and he is under 
an obligation to make a reference to Civil 
Court with respect to the aforesaid ques- 
tions if an application in writing is made 
to him under, and in accordance with 
Section 18. Once an application is made 
to him, to make a reference to Civil 
Court under Section 18, he has no discre- 


tion in the matter, he is bound to make. 
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such a reference. But that does not mean 
that; whenever disputed questions as to 
title arise before him, the Land Acquisi- 
tion Officer has no choice except to refer 
the matter to Court. At the same time, - 
we must hasten to add, he is also under 


-no obligation to decide or determine such 


disputed questions. A reading of Section 
30, together with Sections 11 and 18, 
makes it clear that, while it is obligatory 
upon the Collector to determine the true 
area of the land acquired and the amount 
of compensation payable for such land, 
he has a discretion either to go into the 
disputed questions of title and apportion- 
ment, or to refer the same to Civil’ Court 
for decision. If the Land Acquisition Offi- 
cer is of the opinion that the dispute as 
to title (apportionment) rising before 
him involves complicated questions of 
fact and/or law and that, it is desirable 
that those questions should be enquired - 
into by a Civil Court, he can refuse to 
decide that question and refer the same 
for decision to Civil Court. In such a case 
he has to act under Section 30. It is ob- 
vious that when he refers the dispute as 
to apportionment to Civil Court, he will 
also send the amount of ‘compensation, 
determined by him, to the Civil Court. 


9, Section 31 deals with the payment 
of compensation. Sub-section (1) says that 
as soon as an award is made by the Col- 
lector, he shall tender payment of com- 
pensation awarded by him, to the per- 
sons entitled thereto according to the 
award, and shall pay the same to them, 
unless he is prevented from doing so by 
One or the other contingencies mentioned 
in sub-section (2). Sub-section (1) obvi- 
ously contemplates a case where, either 
there is no dispute between the persons 
interested as to their rights inter se, or 
where the Collector has gone into the 
dispute and determined their rights. Ob- 
viously, sub-section (1) cannot apply 
when the Collector chooses to act under 
Section 30. As we have stated earlier, if 
the Collector refuses to go into the dis- 
puted questions of title, or into the dis- 
pute as to apportionment, he will refer 
the matter to Civil Court suo motu, and 
will also send the amount determined by 
him as compensation to the Civil Court. 
Now, sub-sec, (2) of Section 31 must be 
read along with Section 18. Sub-sec. (2) 
contemplates several situations in which 
the Collector is bound to deposit the 
amount in the Court to which a reference 
u/s, 18 would be submitted. We are con- 
cerned herein only with one of the situa- 
tions, -viz., where there is a dispute as to 
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title to the land acquired, or with respect 
to the right to receive the compensation, 


or as to the apportionment thereof, and. 


where the Collector has gone into that. 
dispute and has given his decision, and 
the party aggrieved asks him to make a 
reference under, and in accordance with 
Section 18. In such a case, he is bound to 
make a reference under Section 18 and 
he is also bound to deposit the amount 
of compensation in the Court to which a 
reference under Section 18 would be sub- 
mitted. However, if no application is 
made under Section 18 to make a refer- 
ence to Civil Court, there is no question 
of his sending or depositing the amount 
of compensation in the court. There 
would be no occasion for doing so. Indeed 
according to sub-section (1), he is bound 
make the payment in accordance with the 
award made by him, and fo the persons 
entitled to compensation in accordance 
with his award. This means that a per- 
son, who is aggrieved with the decision of 
the Collector on the question of right to 
receive the compensation or apportion- 
' ment, and who wants to stop the pay- 
ment of compensation in accordance with 
the award has to apply immediately for 
making a reference to Civil Court under 
Section 18. Once such an application is 
made, the Collector is disabled from mak- 
ing the payment in accordance with his 
award, and is bound not only to make a 
reference, but also to deposit the money 
in the Court. | 


10. Section 30 also empowers the Col- 
lector to make a reference to Civil Court, 
if any dispute is raised before him by a 
person who was not present or represent- 
ed before him, when the award was 


made, with respect to the apportionment . 


of, or the right to receive the compensa- 
tion. Such person may have had a pre- 
existing right, or may have acquired the 
right to compensation or to apportion- 
ment since the passing of the award. No 
period of limitation is prescribed for ap- 
plying for reference under Section 30; 
but, the Collector has discretion f make 
such a reference, then the only remedy 
of the person concerned is to fhstitute 
a suit against the persons who haye re- 
ceived the compensation, to estab¥ish his 
claims and rights, . 

11. Thus, the Land Acquisition Act in- 
dicates a clear-cut scheme on the ques- 
tions at issue, viz, where conflicting 
claims to the land acquired, or tọ the 
compensation payable, are preferred be- 
fore the Collector (Land Acquisition Off- 
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cer). He’may choose either to decide the 
matter himself, or to refer the same ` to 
Civil Court. If he chooses to follow the 
first alternative, he will determine the 
area of the land, the amount of compen- 
sation, and also the persons who, accord- 
ing to him, are entitled to compensation, 
and pass an award incorporating his de- 
cision on all these three questions. In 
such a case, the only remedy of the 
person aggrieved by the award iš to ask 
for a reference under Section 18, within 
the period of limitation prescribed there- 
in. If such an application is made, ` the 
Collector is bound to make a reference, 
notwithstanding his decision on the ap- 
plicant’s claims, and he is also bound to 
deposit the amount in the Court. But 
where he chooses to adopt the second 
alternative, he will determine the area 
of the land, the quantum of compensa- 
tion, and then make a suo motu reference 
under Section 30 of the Act to Civil 
Court, to decide the conflicting claims 
of the claimants before him. In such a 
case also, he has to send the amount of ` 
compensation determined by him, to the 
Court. Besides the above, a person who 
was not present or represented before the 
Collector during the award enquiry had 
a right raise a dispute as to apportion- 
ment or with respect to the right to re- 
ceive the compensation, before the Col- 
lector, after the passing of the award. 
But, in such a case, the Collector may, 
or may not make a reference, having re- 
gard to the facts and circumstances of 
the case; and if Collector refuses to make 
such a reference, the only remedy of 
the persons concerned would be to in- 
stitute a suit to establish his claims and 
contentions, l 

12. In Afzal. Bee v. Special Deputy 
Collector, Land Acquisition Srisailam 
(1978) 1 Andh LT 449: (AIR 1978 Andh 
Pra 463),. Chinnappa Reddy, J., held that 
the Land Acquisition Officer does have 
the jurisdiction to decide questions of 
title if such questions are raised before 
him. This is what the learned Judge said 
(at p. 463 of AIR):— . 

Maeng If Sections 11, 29, 30 and 18 are 
read together, it becomes obvious that the 
Land Acquisition Officer has the jurisdic- 
tion to apportion the compensation 
among the persons interested while mak- 
ing an award. That necessarily means that 
he has the jurisdiction to decide questions 
of title if such questions are raised be- 
fore him. But instead. of deciding the 
question of title himself, he has the option 
to refer such question to the Court under 
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Section 30 of the Act. Naturally, where 
complicated questions of title arise, the 
Land Acquisition Officer will be expected 
to refer the questions for the decision of 
the Court under Section 30. But where 
the questions raised are simple, the Land 
Acquisition Officer may himself deal with 
them and incorporate his decision in the 
award. If he does so and if a party is 
aggrieved by the apportionment of com- 
pensation, such party may seek a refer- 
ence under Section 18 of the Act. In the 
present case, the Land Acquisition Officer 
on the basis of the revenue records came 
to the conclusion that the petitioner was 
not entitled to any share in certain sur- 
vey numbers. He issued notice but the 
petitioner did not choose to adduce any 
evidence in support of her claim in re- 
gard to her share in those survey num- 
bers. The entire amount of compensation 
in regard to those survey numbers was 
awarded to respondents 2, 3 and 4. It 
does not appear that the Land Acquisi- 
tion Officer has exceeded his jurisdiction 
in making such award.. s.s.s... á 

The opinion of Chinnappa Reddy, J., ac- 
cords with the view expressed by us here- 
inbefore. 


13. In Dr. G. H. Grant v. State of 
Bihar, AIR 1966 SC 237, Shah J., speak- 
ing for the majority, held that a party 
who was present or represented before 
the Land Acquisition Officer during the 
award proceedings, cannot apply for mak- 
ing a reference under Section 30. The 
only remedy available to such person: is 
to apply under Section 18. The learned 
Judge observed further that, under Sec- 
tion 30 a person who was not present or 
represented before the Land Acquisition 
Officer during the award proceedings, 
can apply for making a reference to Civil 
Court for determination of his right to 
compensation, which may have existed 
before the award, or which may have 
devolved upon him since the award. In 
that case, the notification under Sec- 
tion 4 (1) of the Act was made on June 8, 
1949, and the Collector made the award 
on Mar. 25, 1952. On May 22, 1952 the land 
in question, being part of an estate, vest- 
ed in the State of Bihar, by virtue of the 
Bihar Land Reforms Act, On Octoker 15, 
1952 the State filed a petition before the 
Collector claiming that, the compensation 
money awarded to the landowner has, 
under the notification issued under the 
_ Bihar Land Reforms Act, become payable 
to the State Government and that, there- 
fore, the dispute between the State and 
the landowner may be referred to. the 
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Court for decision. under Section 30. of 
the Land Acquisition Act. A reference 
was, accordingly, made. (Two other re- 
ferences were also made under Section 18 


read with Séction 30, with which we are , 


not concerned). The District Judge, xe- 
jected the State’s claim and upheld the 
right of the landowner and other parties 
interested therein. Against the order of 
the District Judge, the State preferred an 
appeal to the High Court. The High Court 
took the view that the title in the land 
passes only when its possession is taken, 
and since the tttle in the land came to 
vest in the State before the possession 
was taken, the State was entitled to the 
compensation and that, the Collector was 
justified in making a reference under 
Sec. 30 of the Act, at the instance of the 
State. When the matter came up before 
the Supreme Court, the contentions rais- 
ed were (i) that the Collector had no 
authority to refer the matter under See- 
tion 30, after he had apportioned the 
amount of compensation under Section 11; 
and (ii) that, the State Government was 
not a “person interested” within the 
meaning of the Land Acquisition Act, and 
could not have applied for a reference 
under Section 30. It is in these cireum- 
stances that the Supreme Court held that 
Section 30 entitled a person who was not 
present or represented before the Collec- 
tor but who had a pre-existing right or 
has acquired a right since the passing of 
the award, to the compensation, to apply 
for making a reference and that, a refer- 
ence can be made by the Collector on 
such an application. The Supreme Court 
emphasized the fact that, for applying 
under Section 30, no period of limitation 
is prescribed, and also that the Collector 
is not bound to make a referenee on such 
an applieation but that, he has discretion 
in the matter, We are unable to read this 
decision as laying down that, under Sac- 
tion 30, the Collector cannot make a suo 
motu reference to the Court. Indeed, 
while discussing the scheme of the Land 
Acquisition Act, the Court ‘observed as 
follows:—— 


Morsa Part IV deals with apportion- 
ment of compensation. If the persons in- 
terested agree in the apportionment of 
the compensation, the particulars of such 
apportionment shall be specified in the 
award (S. 29): if there be no such agree- 
ment, the Collector may, if a- dispute 
arises as to the apportionment of the com- 
pensation or any part thereof, or as to 
the persons to whom the same or any 
part thereof is payable, refer’ such dis- 
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pute’ under Section 30 for decision by the 
j i 93 ; 


This observation makes it abundantly 
‘clear that the Collector is entitled to 
make a suo motu reference to the Court 
under Section 30, where he is not inclin- 
ed to go into disputed questions of title, 
or conflicting claims to compensation. The 
Supreme Court pointed out the fields of 
operation of Sections 18 and 30 in the 
following words:— 

“There are two provisions, Sections 18 
(1) and 30, which invest the Collector 
with power to refer to the Court a dis- 
pute as to apportionment of compensa- 
tion as to the persons to whom it is pay- 
able. By sub-section (1) of Section 18 the 
Collector is enjoined to refer a dispute as 
to apportionment, or as to title to receive 
compensation, on the application within 
the time prescribed by sub-section (2) of 
that section of a person interested who 
has not ‘accepted the award. Section 30 
authorises the Collector to refer to the 
Court after compensation is settled under 
Section 11, any dispute arising as to ap- 
portionment of the same -or any part 
thereof or as to the persons to whom the 
same or any part thereof is payable. <A 
person shown in that part of the award 
which relates to apportionment of com- 
pensation, who is present either personal- 
ly or through a representative, or on 
whom notice is served under sub-sec. (2) 
of Section 12, must, if he does not accept 
the award, apply to the Collector within 
the time prescribed under Section 18 (2) 
to refer the matter to the Court. But a 
person who has not appeared in the ae- 
quisition proceeding before the Collector, 
may, if he is not served with notice of the 
filing, raise a dispute as to apportion- 
ment or as to the persons to whom it is 
payable, and apply to the Court for a re- 
ference under Section 30 for determina- 
tion of his right to compensation which 
may have existed before the award, or 
which may have devolved upon him 
since the award. Whereas under Sec. 18 
an application made to the Collector must 
be made within the period prescribed by 
sub-section (2), clause (b), there is no 
such period prescribed under Sec. 30. 
Again under Section 18, the Collector is 
bound to make a reference on a petition 
filed by a person interested. The Collec- 
tor is under Section 30 not enjoined: to 
make a reference: he may relegate the 
person raising a dispute as to apportion- 
ment, or as to the person to whom com- 
pensation is payable, to agitate the dis- 
pute in a suit and pay the compensation 


G. Venkata Reddy v. K. Krishna Rao oF 


. Court under Section 30, while determin- 


A. P. 93 


14. The above observations make it 
clear that the only remedy of person who 
was present or represented before the 
Collector during the award proceedings if 
he is aggrieved with the apportionment 
and/or by the determination on the dis- 
puted right to compensation, is to apply 
for a reference under Section 18. Such a 
person cannot ask for making a reference 
to Court under Section WO. 


above decisions, it must be held that the 
Collector (Land Acquisition Officer) was 
not bound to make a reference to the 
Civil Court under Section 30 of the Act, 
when so applied for by the writ peti- 
tioner. He had the jurisdiction to go into 
disputed questions of title and, in this 
case, the Land Acquisition Officer did 
choose to go into that question, and de- 
cide it. No doubt, he could have declined 
to go into that question; and if so, he 
would have referred the dispute to Civil 





ing the area of the land acquired, and 
the compensation awarded therefor. Since 
the Collector chose to go into and decide 
the conflicting claims to land or compen- 
sation, as the case may be, the only re- 
medy of the writ petitioner (who 
present and represented before the Col- 
lector during the award proceedings) was 
to ask for a reference under, and in ac- 
cordance with Section 18. He cannot, 
after the award is made, ask for a refer- 
ence under Section 30, for the simple 
reason that he is a person who was pre- 
sent and represented before the Collector 
during the award proceedings. 


16. The learned single Judge has 
taken the view that when disputed ques- 
tions of title arose before the Colleetor, 
he ought to have referred the matter to 
Civil Court under Section 30 because, 
according to the learned Judge, only a 
Civil Court can go into those questions. 
In our opinion, the proposition is rather 
widely stated by the learned Judge. As 
held by Chinnappa Reddy, J., in Afzal 
Bee’s case (supra), the Collector does 
have the jurisdiction to go into disputed 
questions of title if they arise before 
him, and it cannot be said that he has no 
jurisdiction to do so. If he decides those 
questions, the person aggrieved has al- 
ways a remedy, viz, to ask for a refer- 
ence under Section 18, It is true that the 
Collector would be well advised to refer 
disputed questions of title, if they in- 
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volve enquiry into complicated questions 
of fact and law, to Civil Court; but, that 
tis a matter which must be left to the 
Collector, for the reason that the statute 
has clothed him with the power to go 
into such questions, and also a discretion 
not to go into those questions, and refer 
the matter to Civil Court. The writ peti- 
tioner ought to have applied for making 
a reference under Section 18, within the 


time prescribed thereunder, when his 
rights and claims to the land 
were negatived and when his 


specific request for making a suo motu re- 

erence under Section 30 was also nega- 
tived. Instead of availing the said remedy, 
the petitioner rushed to this Court by 
way of a writ petition for the issuance of 
a direction to the Land Acquisition Offi- 
cer to refer the matter to Civil Court. 
Such a direction cannot be granted by 
this Court, because (i) the writ petitioner 
did not apply for reference under Sec- 
tion 18 within the time prescribed there- 
in; and (ii) after the award is made, the 
writ petitioner cannot apply for making 
a reference under Section 30, because he 
is a person who was present or represent- 
ed before the Land Acquisition Officer 
during the award proceedings. In other 
words, there is no valid application be- 
fore the Collector to make a reference to 
Civil Court; and if so, this Court cannot 
issue a writ to the Collector to make a 
reference, If there was a proper applica- 
tion made by the writ-petitioner under 
Section 18 and if the Collector had re- 
fused to refer, then this Court could 
have interfered. Similarly, if in a given 
case there is a valid application under 
Section 30 for making a reference, and 
if the Collector rejects the same without 
applying his mind to the facts and cir- 
_{cumstances of the case, this Court can 
issue a writ to the Collector to consider 
whether it is an appropriate case for 
making a reference under Section 30. But, 
in this case, neither of the above two 
situations exists. 


17. It is not necessary for us to con- 
sider, in the facts of this case, whether a 
person who has applied to the Collector 
for making a suo motu reference under 
Section 30 before the award is made, can 
approach this Court, before the award is 
made, for issuance of a writ, order or di- 
rection, directing the Collector to make 
a suo motu reference under Section 30. 

18. Before parting with -this case, if 
is necessary to refer to the decision of 
the Privy Council in T. B. Ramchandra 
v. A. N. S. Ramchandra (AIR 1922 PC 


G. Venkata Reddy v. K. Krishna Rao 
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80) upon which strong reliance was plac- 
ed by Sri Venkata Sastry in support of 
his proposition that the Collector has no 
jurisdiction to go into disputed questions 
of title, or into conflicting claims to com- 
pensation put forward before him. The 
learned counsel relied upon the following 
passage in the judgment:— 


N The award as constituted by 
statute is nothing but an award which 
states the area of the land, the compen- 
sation to be allowed and the apportion- 
ment among the persons interested in the 
land of whose claims the Collector has 
information, meaning thereby people 
whose interests are not in dispute, but 
from the moment when the sum has been 
deposited in Court under Section 31 (2) 
the functions of the award have ceased: 
and all that is left is a dispute between 
interested people as to the extent of their 
interest. Such dispute forms no part of 
the award, and it would indeed be strange 
if a controversy between two people as to 
the nature of their respective interests in 
a piece of land should enjoy certain 
rights of appeal, which would be wholly 
taken away when the piece of land was 
represented by a sum of money paid into 
court......... j 


Counsel particularly emphasises the 
words underlined by us in the above pas- 
sage. But, we are of the opinion that the 
above passage cannot be read as support- 
ing the learned counsel’s proposition. To 
understand the principle of this decision, 
it is necessary to briefly refer to the 
facts of the case. One RB died in 1858 
leaving a will, whereunder he bequeath- 
ed half of his property to his adopted son 
BP, and the other half of his two widows 
K and T, in equal shares. In 1894 an ex- 
tent of Ac.1-17 cents out of the land given 
to the widow T was acquired by the Gov- 
ernment under the Land Acquisition Act. 
The adopted son, BP, claimed that the 
widow T had only a limited interest in 
the property and that, therefore, the 
amount of compensation should be depo- 
sited in Court, as required by Section 31 
(2) of the Land Acquisition Act, and in- 
vested as contemplated by Section 32. 
This dispute went up to the Madras High 
Court, which finally held that the widow 
had only a limited estate and, therefore, 


Sections 31 and 32 of the Land Acquisi- : 


tion Act are attracted, The widow T died 
in 1916 after executing two wills, be- 
queathing her properties to certain per- 
sons. The adopted son BP also died some- 
time later. The sons of the adopted son 
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sons claiming under the wills executed by 


the widow T, for recovery of possession. 
of the properties on the ground that the 


widow T had only a limited estate. The 
suit was resisted, but the trial Court de- 


creed the.suit. holding that the widow. T .. 
had only a limited interest. On ` appeal, 


however, the High Court of Madras. came 
to a contrary conclusion, and the matter 
then went up to the Privy Council. The 
Privy Council refused 
merits of the questions 
widow T had only a limited interest or 
otherwise, since it felt that the said ques- 
tion was concluded by the earlier judg- 
ment of the Madras High Court which 
operates as res judicata in the subsequent 
proceedings. It was then argued that, 
since the earlier decision was rendered 
in proceedings arising under 
Acquisition Act, it cannot operate as res 


judicata, This contention was . negatived . 


holding that the principle of res judicata 
is not confined to Section 11 of the -Civil 
Procedure Code’ and that, the said doct- 
rine, on its general principles, : applies 
to, and bars the subsequent suit. 
dealing with the contention that the judg- 


ment of the Madras High Court in ear-. 


lier proceedings was not appealable,, the 
Privy Council made the aforesaid obser- 
vations, The observations must be under- 
stood in. the context of the question at 
issue therein. All that the Privy Council 
observed was that, once an award, is 
made by the Collector with respect to the 
area of. the land and the compensation to 
be paid, and where because of the dis- 
pute as to the person entitled to compen- 
sation, he deposits the amount in Court 
as contemplated by Section 31 (2), he 
has no further seisin of the matter and 
that, thereafter, it is open’to the dis- 


putants to fight out their claims before: 


the Court. The above observations can 
in no manner be understood’ as: stating 
that the Land Acquisition Officer has no 
power to go into conflicting ‘claims to 


compensation or that, as‘soon as such a 


question arises he is obliged to make ‘a 
reference ‘to Court. Indeed, such a con- 
tention was neither raised before, nor 
considered by the Privy Council: We have 
already emphasised the fact that. the 
language of Section 1r clearly empowers 
the Collector to enquire into conflicting 
claims to the land acquired, or com- 
pensation, as the case may be. i 

19. For the aforesaid reasons, the writ 
appeal is allowed, and the writ petition 
dismissed, We make it clear that it is open 


. : A. -Mallikarjuna Rao. v,' 
then instituted the suit against the per- 


to go into the. 
whether the 


the - Land’ 


_ tion “for building before 
_ days 


While . 
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to the. writ petitioner-to establish his - 
claims and contentions by way of a sepa- 
rate suit, if he so chooses. In the circum-. 


stances of the case, there shall be no order - 


as to costs. Advocates’ fee Rs. 150. | 
ee Appeal allowed. 
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A. Mallikarjuna Rao and another; 
Petitioners v. Joint Collector, Kham- 
mam, Respondent, 
Writ Petn, No. 6677 of 1979, D/- 15-6- 


. 1981. 


A. P. Cinemas (Regulation) Act (4 of 
1955), S. 9 — A. P. Cinemas (Regula- 
tion) Ruleg (1970), Rr. 8, 9 (1) (a), (b), 
(2), 2nd Proviso — Application seeking 
permission to construct cinema building 


` — No communication of. refusal or grant 
-withm 90 days — Permission deemed 


to have been granted — Laying founda- 
! expiry of 3 
—~ Fine. cannot be imposed. 
Where the petitioner made an applica- 
tion ‘seeking permission for construc- 
tion of a cinema building which was 


. neither granted nor refused within a 


prescribed period of 90 days from the 
date of the application, then the permis- 
sion would be deemed to have been 
granted under the 2nd Proviso to 
R. 9 (2), Consequently laying foundation 
for the building, prior to expiry of period 
Of 90 days could no longer be deemed 
unauthorised and in contravention of 
R. 8 and thus warranting demolition or 
imposition of fine as the open space over 
which the building was being construct- 
ed was not yet complete and it would 
not be tredted as a place which would 
be permitted to be used in contravention 
of the provisions of the Act and Rules 
made thereunder,. within the meaning 
of S. 9. Apart from S. 9 there is no pro- 
vision of the Act or Rules which autho- 
Tises imposition of penalty. . 
l a - (Paras 5, 6. 7) 
_S. R. Ashok, for Petitioners; Govt. 
Pleader, for Respondent, 

” ORDER :— This writ petition for 
issue of a writ of Certiorari or any 
other appropriate writ ig to quash ‘the 
order of the Joint Collector, Khammam 


‘in Re. No. C. (M)/668/79 dated 24-9-1979 


imposing a penalty of Rs. 10,000/- under 
S. 9 of the A. P. Cinemas - (Regulation) 


TY/LY/B154/81/AAJ. 


96 A.P.. 


Act 1955 for alleged violation of R. 8 of 
A. P. Cinemas (Regulation) 
read with S. 9 of the Act. 


2. The facts which lead to the pass- 
ing of this order in brief are:— The 
petitioners applied for grant of permis- 
sion to construct a Cinema theatre under 


the provisions of the A. P. Cinemas 
(Regulation) Act 1965 read with the 
Rules made thereunder, on 30-3-1979. 


According to the petitioners, 16-6-1979 
was an auspicious date for laying the 
foundation for the building. He, there- 
fore, laid the foundation and started 
construction on that day. On 3-7-1979 
the Revenue Divisional Officer inspect- 
ed the site and asked the petitioners to 
stop further construction and the peti- 
tioners stopped it. The Joint Collector 
after issuing a notice as to why the 
construction should not be treated as 
unauthorised, imposed a penalty of 
Rs. 10,000/- by the order now impugned 
in this writ petition. Sas 

3. Rule 9 of the said Rules governs 
the procedure for grant of permission to 
consctruct cinema building. Sub-rule (1) 
(a) of R. 9 provides that if the applica- 
tion ig not in accordance with the rules, 
the licensing authority will return the 
same to the applicant for resubmission 
within a period of 60 days, failing which 
the application shall. be treated as re- 
jected and a fresh application shall be 
made. The petitioners’ application was 
not returned within the said period of 
five days. Hence, the question of peti- 
tioners’ application being rejected under 
that Rule did not arise. As required by. 
sub-rule (1) (b) of R. 9 the application 
was forwarded to the Electric Inspector, 
to the concerned Executive Engineer, 
Roads and Buildings, the Chief Execu- 
tive Officer of the local .authority, the 


Health Officer and the Police Authorities ` 


asking for their reports. However’ no 
communication was sent to the peti- 
tioners even by 28-6-1979, when 
period of 90 days computed from the 
date of the presentation of the applica- 
tion for grant of permission expired. 
Sub-rula (2) of R. 9 lays down that on 
receipt of thë- 
` clause (b) of sub-rule (1), ‘if, the-licens- 
“ing authority -is satisfied that the other 


requirements of those rules-are fulfill- ~ 
ed-and that the applicant -is in --lawful 
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Rules 1970 


‘fine. 
the . 


reports referred to in 
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mission applied for, either absolutely or 
subject’ to such conditions as it thinks 
fit to impose, Second proviso to sub- 
T: (2) of R. 9 further lays down as fol- 
lows : 

“Provided further that, if orders either 
granting or rejecting the permission 
applied for are not passed within the 
period of ninety days from the date of 
receipt of application, it shall be deemed 
that the permission applied for has been 
granted.” . 


' 4, Even though the said period of 90 





days expired on 28-6-1979, the peti- 
tioners were not informed about the 
grant of permission or its refusal. 


Therefore, under the proviso, the per- 
mission would be deemed to have been 
granted. However, the foundation stone - 
having been laid and some construction 
however small, having been made on 
16-6-1979 and for a few days thereafter, — 
that construction was deemed to be un- 
authorised and contravention of R. 8 of 
the said Rules and the Joint Collector 
imposed a fine of Rs, 10,000/-. 


5. It would be seen that while Rr. 8 
and 9 provide for an application to be 
made for construction of a cinema 
building -and the procedure for grant of 
permission to construct a cinema build- 
ing there is no specific provision which 
empowers the authorities either to direct 
demolition of the building or impose 
any fine for making any construction of 
the cinema building before the grant of 
permission. In as much as the permis- 
sion was neither granted nor refused 
within a period of 90.days, the permis- 
sion applied for by the petitioners, it 
would be deemed to have been granted 
under second proviso to sub-rule (2) of- 
Rule 9 of the Rules. That .construction 
could no longer be deemed unauthorised 
warranting demolition or imposition of- 
The only question is, whether -be- 
fore 28-6-1979 some constructions having 
been: made, any fine could be imposed 
by the Joint Collector. The Joint Col- 
lector -himself traced -his power. to S. 9 
of the Act which reads as follows :— 


9, Penalties: If the owner or per- 
son. in charge of a,Cinematograph. uses 
the same. or. allows it to- be: used, .or if 
the owner .or.occupier..of any. place.per- 
mits. that- place to be used, in contra- 


‘vention of the -provisions, of this Act,’ _ 
or of the .rules. made thereunder,...or ‘of | 
the conditions -and restrictions -upon-’or ” 


‘possession’ of the’ site, he shall within 
twenty five days ‘from ‘the’ -date of re- 
ceipt ‘of the said reports, grant the per- 
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subject to which any licence has been 
granted under this Act, he shall be 
punishable with fine which may extend 
to ten thousand rupees and, in the case 
of a continuing offence, with a further 
fine which may extend to two hundred 
rupees for each day during which the 
Offence continues.” 


6. The above Section permits im- 
position of fine on a person in charge 
of Cinematograph, which is not the case 
here. Jt also permits imposition of a 
penalty on the owner or occupier of 
any place the place to be used in con- 
travention of the provisions of this Act 
Or rules made thereunder. The use of 
the place in the possession of the peti- 
tioners is not complained of in these 
proceedings, Jt is the commencement of 
the construction of the building, even 
before permission applied for was grant- 
ed, that is questioned. I do not think 
the construction of the building amounts 
to permitting the place to be used by 
somebody else, as to apply S. 9. ‘Place’ 
has been defined as including a house, 
building, tent and any vessel of trans- 
port whether by water, land or air. 
The open space over which the puild- 
ing ig being constructed, which is not 
yet complete, cannot in my opinion, be 
treated as a place which is permitted 
to be used in contravention of the pro- 
visions of the Act and the rules made 
thereunder within the meaning of S, 9. 
Apart from S, 9 there is no other pro- 
vision of the Act or Rules which auth- 
crise imposition of any penalty. No 
other provision has been brought to my 
notice which authorises the Joint Col- 
lector under the provisions of A. P. 
Cinemas (Regulations) Act and the 
Rules made . thereunder, to impose 
penalty for construction of a portion of 
a building prior to the grant of permis- 
sion. As the order now stands, the per- 
mission applied for was not refused: nor 
was any communication sent to the 
petitioners before the expiry of 90 days 
from the date of the application made 
by him. As such, it would be deemed 
to have been permitted. Consequently 
the construction cannot be deemed to 
be unauthorised and no proceedings 
for demolition of any portion thereof 
can be.taken. Hence, no instruction as 
suggested bx. the’ learned Government 
pleader. can be given or. observations 
made go as. .to.. keep p matter . open , 

4982) And, ‘Pra/?-T, .-.., -- 
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for the appropriate authority to con- 
sider as to whether the construction is 
unauthorised and if so take proceedings 
for demolition. The impugned order is 
therefore quashed, 
7. The writ 
allowed with costs. Advocate’s 


petition is, therefore, 
fee 


Petition allowed, 
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GANGADHARA RAO AND 
Mrs. AMARESWARI, JJ. 

The A. P. Football Association and 
others, Appellants v, Kurnool District 
Football Association, Respondents. 

A. A. O. No. 357 of 1981, D/- 28-8-1981." 

(A) A. P. (Telangana Area) Public So- 
cieties Registration Act (12 of 1350 
Fasli), S. 11 — Dispute regarding manage- 
ment — Dispute between members of So- 
ciety and members of Managing Com- 
mittee — It is dispute regarding manage- 
ment and not outside the scope of S. 11. 

Any dispute between the members of 
the Society and the members of the 
managing committee is a dispute regard- 
ing management and is not outside the 
Scope of S. 11. (Para 6) 

The members of the managing com- 
mittee are also members of the Society. 
The words “dispute arising among -the 
members of the society” will also take 
in a “dispute between the members of 
the managing committee and the mem- 
bers of the Society.” There is no warrant 
for construing the expression “members 
of the society” as to exclude members of 
the managing committee, The Legislature 
did not intend to take away the disputes 
between the managing committee and 
members of the Society from the purview 
of S. ll. -- > (Para - 6) 

(B) A. P. (Telangana Area) Public So- 
cicties Registration Act (13 of 1350 Fasli), 
S. 11 — Court exercising jurisdiction 
under S. 11 — It has power to appoint a 
Commissioner to hold election, 

In the instant case, the main grievance 
of the members of the Society was that 
the elections were not conducted for a 
long time. The members of the Managing 
Committee stated that they were willing 
to conduct the elections, but they could 


*Against order of- Chief. Judge, City Civil 
Court, Hyderabad; D/- 30-4-1981.... -- 
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not do so because of the injunction grant- 
ed by the Civil Court, As both sides were 
in favour of holding elections -and the 
members of the managing committee 
were under a disability tọ conduct the 
elections by virtue of the injunction 
orders, the Court appointed a Commis~ 
sioner. 


Held, in the circumstances of the case, 
the action of the lower Court was fully 
justified. The section empowers the Court 
to pass such order as it deems fit. The 
Court is vested with the discretion to pass 
suitable and appropriate orders. 

(Para 7) 

(C) A. P. (Telangana Area) Public So- 
cieties Registration Act (13 of 1350 Fasli), 
S, 11 —— Expression “any dispute arising 
in respect of the management’ — It 
covers disputes relating to holding of 
elections also, (Para 8) 

‘Y, Sivarama Sastri, for Appellants; 
K. G. Kannabiran and K, N. Mareen 
chari, for Respondent. 


AMARESWARL J.:— The parties ap- 
pear to be more busy in fighting in Courts 
of Law than playing in Courts of Foot- 
ball. There were as many.as 3 suits þe- 
sides the petition under appeal not to 
speak of the numerous interlocutory ap- 
Plications and the appeals therefrom. It 
is not necessary to trace the entire liti- 
gation except to. refer to one or two at the 
appropriate place. 


2. The respondent is the Kurnool Dis- 
trict Football Association, a Society regis- 
tered under the 
Act, It is affiliated to the Andhra Pradesh 
Football Association, Hyderabad, the first 
appellant herein. The appellant is a So- 
ciety registered under the Andhra Pra- 
desh (Telangana Area) Public Societies 
Registration Act, 1350 Fasli, for short, the 
Act. Appellants 2 to 9 are the members 
of the Managing Committee of the State 
Football Association, elected in the year 
1976 for a term of two years. Their term 
expired in 1978. No elections were con- 
ducted thereafter. 


3. The present petition O. P. No. 5 of 
1981 was filed by the Kurnool District 
Football Association under S. 11 of the 
Act. for a permanent injunction restrain- 
‘ing the appellants 1 to 9 from acting for 
and on behalf of the State Football Asso- 
ciation and to appoint a Commissioner to 
hold elections for the managing commit- 
tee and office-bearers of the Association, 
Its main grievance was that the mem- 
bers of the managing committee are con- 
tinuing beyond their term and neglecting 
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to hold the elections. The District Asso- 
ciation also alleged several irregularities 
in the management particularly in the 
matter of selection of teams-to represent 
at State and National level. 


4. The appellants resisted the appli- 
cation denying all the allegations. Among 
other things, they stated in the counter 
that elections were not held after 1978 
as: there was an injunction by the Court, 
they were willing to conduct the elections 
but they could not do so because of the 
injunction. 

57 By order dated 30-4-1981 the learn- 
ed Chief Judge, City Civil Court while 
declining to grant the injunction, appoint- 
‘ed a Commissioner to conduct elections 
observing that both sides were in favour 
of elections’and that the earlier order of 
the Court granting injunction does not 
stand in the way of the Commissioner 
conducting the elections. The lower Court - 
further observed that it is not desirable 
to have the administration in the hands 
of the same body for a long period. It is 
this order that is now challenged before 
us, 


6. Mr. Y, Sivarama Sastry, the learn- 
ed counsel for the appellants has raised 
three contentions:— 


1. The petition filed under S. 11 of the 
Act is not maintainable as the dispute is 
not one falling under any of the catego- 
ries mentioned in the said section, ` 

2. The Court has no jurisdiction to 
appoint a Commissioner for holding elec- 
tions; and 

3. There is no dispute within the mean- 
ing of S., 11 of the Act. 

To decide these questions, if is necessary. 
to refer to S. 11 of the Act. Section 11 
reads:-— 


“11. Dispute regarding ,management:— 
In the event of any dispute arising among 
the Managing Committee or the mem- 
bers of the Society, in respect of any man- 
agement or dissolution of the society, 
any member of the society may file an 
application in the District Court concern- 
ed, and the said Court shall after neces- 
sary inquiry pass such.order as it shalf 
deem fit.” 

Mr. Y. Sivarama Sastry contends that 
S. 11 contemplates a dispute among the 
members of the managing committee ie, . 
between the members of.the managing 
committee themselves or among the 
members of the Society and not 
a dispute between the members 
of the Panel E committee and 
the members of the Society. In : other 
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words any dispute between the members 
of the Society and the members of the 
managing committee is outside the. scope 
of S. 11 of the Act. He.submits that the 
. dispute in the present case is between the 
members of the Society on the. one hand 
and ‘the members of the managing com- 
mittee on the other and therefore S. 11 
is not attracted, We are unable to see any 
force in that contention, This ent 
‘jloses sight of the fact that the members 
of the managing committee are also mem- 
bers of the Society. If the learned coun- 
sels argument were to be accepted, we 
have to add the words “other” before the 
expression “members of the Society” oc- 
curring in S. 17 of the Act. We cannot 
add words to a statute. ‘That apart, it will 
lead to an anomalous position that. no 
member of a managing committee can file 
a petition under S, 11 as the latter part 
, of the section says that it is only a mem- 
ber of the Society that can file an`appli- 
cation in the District Court concerned. 
The dispute may be among the members 
of the Managing. Committee - themselves 
or between the members of the manag- 
ing committee and the members of the 
Society. In our view the words ‘dispute 
arising among the members of the 
society” will also take in a “dispute be- 
tween the members of the managing com- 
mittee and the members of the Society”. 
The members of the managing commit- 
tee are also members. of the Society. 
There is no warrant for co the 
expression “members of the Society” as 
to exclude members of the mana 
committee. We do not think that the Le- 
gislature intended to take away.the dis- 
;putes between the managing committee 
and members of the Society from the 
purview of S. 11 of the Act. It is common 
case that the appellants and the respon- 
dent are the members of the State Foot- 
ball Association. Mr. Sivarama - Sastry, 
however, submitted that the respondents 
were not sued in their individual cápa- 
city that as representing the Society. This 
is factually incorrect. The first appellant 
is the Football. Association, represented 
by its Honorary. Secretary Shujat Ali 
Khan and appellants 2 to 9 are indivi- 
dual members of the managing commit- 
tee and the relief asked for in: the peti- 
tion was to restrain the appellants from 
‘acting on behalf of the association for 
the reason that they have no right to 
continue in office after the expiry .of their 
term. We, therefore, see no substance in 
this contention, 
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7. It-is next submitted that the. Court 
exercising jurisdiction under S. 11 of the 
Act has no power to appoint a Commis- 
sioner to hold the .elections, We are 
unable to agree. The section empowers 
the Court to pass such order as it deems 
fit. -The Court is vested with:the discre- 
tion to pass suitable and appropriat 
orders. In- the instant case, the main 
grievance of the respondent was that the 
elections were not conducted for a long 
time. The appellants stated that they 
were willing to conduct the elections, 
but they could not do so in view of the 
injunction granted by the Civil Court in 
L A. No. 475 of 1978, As both sides were 
in favour of holding elections and the 
appellants were under a disability to 
conduct the elections by virtue of the in- 
junction orders, the Court appointed a 
Commissioner: In the .-circumstances of 
the case, we find the action of the lower 
Court was fully justified. 


8 Lastly there rémains the submis- 
sion that there is no dispute within the 
meaning of S. 11: of the Act. This con- 
tention is equally unacceptable, The ex- 
pression “any dispute arising in respect of 
the management” covers disputes relat- 
ing to elections also. It is the duty of the 
management of the Society to conduct 
elections in, accordance with the provi- 
sions of the Act and the bye-laws, The 
complaint is that the Managing Com- 
mittee has failed to. conduct the elections. 
The answer of the appellants is that they 
were not responsible for not holding the 
elections as they were injuncted by an 
order of the Court. To that extent there 
is a dispute and the dispute related to 
holding of elections and in our view it is 
covered by S. 11 of the Act. Thus we see 
No merit in any of the contentions 5 the 
appellants, 


9. In the result, the Civil Miscellane~ 
ous Appeal is dismissed, but in the cir- 
cumstances without’ costs, 


10. ‘During the pendency of this ap- 
peal, the Commissioner filed C, M. P. No. 
6394 of 1981 for interim directions in the 
matter of holding elections. Now that 
we have disposed of the ‘main appeal, the 
Commissioner may move the lower Court 
for = eppronsiate 9 directions. 


Appeal dismissed, 
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MADHAVA REDDY AND 
SMT. AMARESWARI, JJ. 
Narendra Kumar Mehta, Appellant v. 
Smt, Suraj Mehta, Respondent, 
C. M. As. Nos. 487 and 565 of: 1981, 
D/- 28-9-1981. . 
(A) Hindu Marriage Act (25 of 1955), 
Ss. 24, 26 and 28 (as amended in 1976) — 
Appeals — Competency — No appeal 


lies against orders and interim orders — 


High Court: however can treat appeals 
as revisions in view of powers under 
S. 115. AIR 1967 Andh Pra 323 (FB) 
Held no longer good law im view of 
amendment, (Civil P, €. (1908), S. 115). 


After the amendment of 1976 appeal 
lies, in the case of orders only if they 
are orders made under S. 25 or 26. 
However, even under these sections, if 
any interim order is made, it is not ap- 
pealable. No appeal lies against orders 
made under any other section of the 
Act for right of appeal must be confer- 
red by Act. Having regard to the clear 
distinction between decrees and orders 
made in the several provisions of the 
Act, when, S. 28 (1) as amended, de- 
clares all decrees to be appealable and 
sub-sec. (2) of S. 28 mentions that only 
certain orders are appealable, the ap- 
peals directed against the orders under 
S. 24 and against the interim orders 
made under S, 26 of the Act cannot be 
said to be maintainable, But Sec. 115, 
Civil P. C. enables the High Court to 
exercise revisional jurisdiction in all 
civil matters pending or disposed of by 
a court subordinate to it wherever that 
subordinate court appears to have ex- 
ercised a jurisdiction not vested in it by 
law or to have failed to exercise a juris- 
diction so vested, or to have acted in 
the exercise of its jurisdiction illegally 
or with material irregularity, provided 
no appeal Hes. As no appeal lies against 
an order under S, 28 of the Act in the 
instant case, the High Court may exer- 
cise its revisional jurisdiction under 
S. 115 of the Civil P, C. and treat the 
appeals -as revisions. AIR 1967 Andh 
Pra 323 (FB) Held no longer good law 
in view of amendment, (Paras 9, 14) 

After the 1976 amendment in S. 28 
only decrees and not orders made by 
the court in any proceeding under the 
Act, were made appealable under S. 28 
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as decrees of the court. made m exer 


cise of the original civil jurisdiction, 


This provision was, however, made sub- 
fect to the provision of sub-sec, (3) 


which declares that no appeal lies on. 


the subject of costs only. Thus, under 
sub-sec, (1) of S. 28, orders made wn- 
der the Act are not appealable. Sub- 
section (2) of S. 28 declares what orders 
made under the Act are appe@alable. It 
lays down that orders made by the 
court in any proceeding under S. 25 of 
S. 26 be appealable only if they are 
not interim orders and only if they are 
not orders on the subject of costs. In 
other words, no appeal lies against 
orders which are interim orders. After 
the amendment of 1976 appeal lies, in 
the case of orders only if they are 
orders made under S. 25 or 26. How- 
ever, even under these sections, if any 
interim order is made, it is not appeal- 
able. No appeal lies against orders made 
under any other section of the Act for 
right of appeal must be conferred by 
Act, (Para 7) 

(B) Hindu Marriage Act (25 of 1955), 
Ss. 24 and 26 — Order awarding main- 
tenance to child —- Can þe passed wn- 
der S., 24 in view of provisions of S. 26. 
AIR 1981 J&K 5 (Pt. A), Dissented 
from, 

Having regard to the specific provi- 
sion contained in 5, 26 it cannot be said 
that no order awarding maintenance to 
the child can be granted under S., 24. 
AIR 1981 J&K 5 (Pt. A), Dissented 
from, (Para’‘ 15) 

True, S. 24 enables only wife or the 


t 


husband to claim for her or his support ` 


any amount and a further sum for 
necessary expenses of the proceedings. 
It does not enable them or the child 
to make an application under S. 24 for 
the support of the child as such. How- 
ever, with regard to the custody of the 
children, there is a specific provision in 
S. 26 which enables the court not mere- 
ly to make appropriate provision in the 
decrees, as it may deem just and pro- 
per, with respect to the custody of the 
children, but also enables the court to 
pass orders from time to time and such 
interim orders as it may deem fit with 


regard to maintenance and education of ‘ 


the minor children, The interim order 
passed under S. 26 would obviously be 
similar to the one made under S, 24 in 
relation to the wife or the husband. 
(Para 15) 


æ 
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(C) Hindu Marriage Act (25 of 1955), 
Ss. 24 and 26 — Interim maimtenance 
under — Cannot be granted for period 
anterior to filing of petition, AIR 1959 
Cal 455 (Pt.B) and AIR 1981 J&K 5 
(Pt. B), Dissented from. 

' Interim maintenance under S. 24 or 
S., 26 cannot be granted from a date on 
which one of the spouses deserted the 
other. The order made under S. 24 can 
only cover the period between the date 
of the presentation of the petition and 
the date of the termination of the peti- 
tion by a final order, However, it can- 
not be said that interim maintenance 
should be granted from the date of ser- 
vice of summons on the respondent or 
from the first date of hearing. AIR 1959 
Cal 455 and AIR 1981 J&K 5, Dissent- 
ed from. (Para 18) 

There can be no doubt that under 
S. 24 the payment to the respondent 
can be ordered to be made only during 
the pendency of the proceedings and 
the court can direct payment every 
month ‘during the proceeding’ and not 
for any period beyond termination of 
the preceeding, The term during” im- 
plies the period intervening the com- 
mencement and termination of ‘the pro- 


ceeding. (Para 17) 
(D) Hindu Marriage Act (25 of 1955), 
Ss, 24 and 26 — Interim maintenance — 


Quantum — Respondent-husband earn- 
ing about Rs, 900/- per month — Grant 
of maintenance of Rs. 300/- for wife 
and Rs, 150- for child, held, was pro- 
per -- Amount that may be granted 
even by way of support cannot be 
determined solely with reference to 


number of persons that have to he 
maintained from om of income avail- 
able. (Para 20) 


(E) Interpretation of Statutes — Mar- 
ginal Note.— Consideration of while 
interpreting section — Permissibility. 

Marginal note cannot govern the ex- 
press provision of the Act, but where 
the words of the Act are susceptible of 
more than one meaning or are ambi- 
guous, the marginal note can be cer- 
tainly taken into account provided the 
marginal note was . part of the Bill 
which was presented to the Parliament 
for its consideration and was passed 
into an Act, 
Cases Referred : Chronological Paras 
AIR 1981 J&K 5 15, 18 
‘ATR 1981 Kant 115- 12 
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ATR 1979 Bom 173 20 
(1979) 1 APLJ (SN) 51 12 
(1974) 2 APLJ 159: (1974) 2 Andh WR 

359 15 
AIR 1967 Andh Pra 323 (FB) 12 
ATR 1964 Mys 38 18 
ATR 1960 Andh Pra 30: (1959) 2 Andh 

WR 449 11 
AIR 1959 Andh Pra 49: (1958) 2 Andh 

WR 382 11 
AIR 1959 Cal 455 18 


M. P. Ugle, for Appellant; Madhukar 
Rao Ganu and Vilas Afzulpurkar, for 
Respondent, 


MADHAVA REDDY, J.:— These two 
appeals arise out of an order made un- 
der S. 24 of the Hindu Marriage Act, 
1955 (hereinafter referred to as ‘the 
Act’) awarding interim maintenance to 
the wife and the child of the respondent 
in O, P. No. 102 of 1981 on the file of 
the I Additional Judge, City Civil 
Court, Hyderabad. 

2 The petitioner herein is the wife 
and she filed an application under S. 9 
of the Act for restitution of conjugal 
rights on the ground of desertion, On 
the date of the petition, she had a child 
aged about two-and-half years, There is 
no dispute about the relationship be- 
tween the parties. The husband claims 
that it was the wife that was guilty of 
desertion and, therefore, not entitled to 
the relief. Pending that petition, the 
wife claimed a sum of Rs. 600/- ‘for her- 
self and Rs, 200/- for the minor child 
towards maintenance, and Rs. 2,000/- 
towards legal expenses. In support of 
her petition, she stated that while she 
was at Rajkot with her parents, she was 
somehow maintained by her parents 
and she was also getting some commis- 
sion for collecting the Pigmy Bank con- 
tributions, She came down to Hydera- 
bad and was staying in the house of 
her sister expecting the respondent-hus- 
band to take back her. and the child in- 
to his house. The husband resisted the 
wife’s claim, among others, on the 
ground that there behaviour was intol- 
erable, that she had developed jealousy 
and unadjustable temperament towards 
the other members of the family consist- 
ing of his aged mother and brothers 
and that his own income was not more 
than Rs. 700/- per month from out of 
the partnership business and that theré 
are no merits in the petitioner’s applica- 
tion for restitution..of conjugal rights. 
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3. The learned trial Judge granted 
Rs. 300/- to the wife and Rs, 150/- ta 
the child as interim maintenance with 
effect from 30-10-1979. He also granted 
“Rs. 1,000/- towards egal expenses, Both 


the wife and the husband | have prefer- 


red appeals, 

4, Opposing the appeal preferred by 
the husband, Sri M.L. Ganu, 
counsel for the respondent-wife con- 
tended at the outset that no appeal lies. 
If this contention is upheld, that will 
equally apply to the appeal preferred 
by the wife, It is, therefore, necessary 
to consider the question whether an ap- 
peal lies before taking up the other is- 
sues raised by the parties, 

5 The Hindu Marriage Act is a spe- 
“cial - enactment and afeinst any order 
or decree made thereunder, an- appeal 
would lie only if such a decree or order 
is made appealable. Such a: provision is 
“contained in Section 28 of the Act 
which, as amended by ` Act 68 -of 1976 
reads as follows:— > 
Appeals from -decrees and 


(1) All decrees made by the court in 
any proceeding under this Act shall. 
subject to the provisions of sub-sec. (3), 
be - appealable as decrees of the ‘court 
made in the exercise of its original civil 
jurisdiction’ and- every such appeal shali 
jie to the court to which appeals ordi- 
narily Hie from the decisions of the 
court given in the exercise of its ori- 
ginal civil ‘Jurisdiction. | 

(2) Orders made by the court in any 
proceeding under this Act under $. 25 
or S. 26 shall subject to the provisions 
of sub-sec. (3), be appealable if they are 
not interim ‘orders, and every such ap- 
peal shall tie to. the court to which ap- 
peals ordinarily lie from the decisions 
of the court given in the exercise of its 
original civil jurisdiction, . 

(3) There shall’ be no appeal under 
this “section on the subjects of costs 
only. 

` (4) Every . appeal under. this section 
shall. be preferred within a period of 
thirty- days from. „the oo of the cree 
or order.” 

§. Prior to the een S. 28 of 
the Act read thusi:——- . 

"98. All decrees and orders made by 
the court: in. any proceeding under, this 
Act shall be enforced in like manner as 
the decrees ` and orders of the court 
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made in the exercise of the .original 
civil jurisdiction are enforced, and may 
be appealed from under any law for the 
time being in force, 

Provided that there shall be ‘no ap- 7 
peal on the - subject. of costs only.” 

7. It would be seen that prior to the . 
amendment, all decrees and orders by 
the court in any proceeding under the 
Act could be appealed from under any 
law for the time being in force, A peti- 
tion for grant of maintenance or for 
grant of legal expenses, is a proceeding 
under the Act and against such an 
order, an appeal could be préferred just 
in the same manner as they could be 
preferred against any other decree or 
order made in exercise of original civil 
jurisdiction. That posilion was substan- 
tially altered by the 1976 amendment 
in S. 28 of the Act. Under S. 28 (1) of 
the Act, only decrees and not orders 
made by the court in any. proceeding 
under the Act, were made appealable as 
decrees of the court made in exercise 
of the original civil jurisdiction: This 
provision was, however, made subject 
to the provision of sub-sec, (3) which 
declares that no appea: lies on the sub- 
ject of sosts only. Thus, under sub-sec- 
tion (1)‘of S. 28 of the Act, orders made - 
under the Act are not appealable, Sub- 
section (2) of S. 28 declares what orders 
made under the Act are appealable. It 
lays down that orders made by the 
court in any proceeding under S. 25 or 
S. 26 of the Act, be appealable only if 
they are not interim orders and only if 
they are not orders on the subject of 
costs. In other words, mo appeal lies 
against orders which are interim orders. 
Appeal. lies, in the case of orders only 
if they are orders made under 8. 25 or 
296 of the Act, However, even ~~ under 
these sections, if any interim order is 
made, it is not appealable. No appeal 
lies against orders made under any 
other section of the Act for right of ap- 
peal must be conferred by Act. - 

8. - The order under appeal, | insofar 
as it directs: grant of. Rs, 300/- ‘to. the 
wife by way of maintenance as also the 
order granting Rs: 1,000/- towards legal 
expenses, is an order covered by S. 24 
of the Act. Under S. 24 of the Act, the 
court may order payment of. mainten- 
“ance either to the wife or to the hus- 
band, there is no provision under S, 24 
for grant of maintenance ‘to the child. 
That order -can be made ad under 
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S. 26 of the Act. Insofar as the order 
directs payment of Rs, 150/- ‘for. the 
maintenance of the child, that- is . an 


order made -uiider .§. 26 of the Act. The 
ordér awarding maintenance to - the 


child is, however, an order made pend-. 


ing disposal of the petition and not~a 
final order, Although this order: falls 
under S. 26 of the Act, inasmuch as it 
is an intefim order, in view of sub-sec- 
tion (2) of S, 23 (287), 
The Act makes a*clear distinction - be- 
tween decrees. and orders. The substan- 
tive reliefs that may be granted by way 
of a decree under the Act, are matters 
covered by Secs. 9 to 13-B of the Act: 
Those are decrees with regard to resti- 
tution of conjugal rights- under Sec, 9, 
judicial separation under S: 10, declara- 
tion of the :marriage as void under 
' 5. 11, annulling a marriage by a decree 
of nullity under S. 12 or granting or 
refusing to grant a decree of divorce 
wunder Ss. 13 and, 13-B of the Act. 
Wheress under Ss. 24, 25 and 26 of the 
Act, orders may be made pending dis- 
posal of petitions under Ss, 9 to 13-B of 
the Act under which provision may be 
made by way of interim ‘maintenance, 
towards legal expenses, for the custody 


of the children under the decree. Pro-. 


vision may also be made under S, 27 of 
the Act for the disposal of the property. 


9, Having regard to the clear dis- 
tinction made in the several provisions 
of the Act, when, S.-28 (1) as amended, 
declares’ all decrees to be appealable 
and sub-sec, (2) of S. 28 mentions that 
only certain orders are appealable, 
these appeals directed against the orders 
under S. 24 of the Act, and against the 
interim orders made under S, 26 of the 
Act cannot be- held to be maintainable. 
These orders .are made under the spe- 
cial enactment and unless the special 
enactment grantg a right of | appeal, 
none of the parties thereto can prefer 
an appeal on the mere ground that the 
Civil P. C. is made. applicable under 
S, 21 to all proceedings under. the Act. 
Section 21 of the Act merely regulates 
the proceedings under the Act and does 
not either confer or take away the right 
of appeal. Section 21 of the a reads 
as follows :— | 


“21. Application of Act y of: ‘1908 :— 
Subject to the other provisions contain- 
ed in this Act-and to such rules as the 


High Court may make in this behalf, all. 


j 
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proceédings under ‘this Act ‘shall be 
regulated, as far as may be; by the Code. 
of .Civil Perea 1908 (Act a of 


1908). n 


10, Whether an ‘appeal’ lies against a 
decrée`or order made under the Act has, 
therefore,, to be determined with refer- 


ence to ‘the specific provisions as con- 


tained in the enactment regarding ap- 
péals. Mere application of the provisions 
of the Code of Civil Procedure to the 
proceedings ‘under the Act, does not by 
itself confer a right of appeal. 


11. No doubt, in J. Annapurnamma 
v. Ramakrishna Sastry, (1958) 2 Andh 
WR 382.: (AER 1959 Andh Pra 49), a 
Bench of this Court has observed that 
under the Hindu Marriage Act, $S. 28, 
as it then stood, ` conferred a right of 
appeal by reference to any other law 
for the time being-in force, But that 
was with rcference to S. 28 as it then 
stood under which all decrees and 
orders were made appealable by refer- 
ence fo any. law for- the time being in 
force, After the amendment, distinction 
has been made with respect to decrees 
and orders. All decrees and only cer- 
tain orders are made appealable while 
others are not, The ‘orders under §, 24 
of the- Act and interim orders under 
S, 26 of the Act, are orders which are 
not made. appealable. Even under the 
unamended ' Act, a contrary view was 
taken in Saraswathi v, Krishnamurthy, 
(1959) 2 Andh WR 449: (AIR 1960 
Andh Pra 30), By that judgment, it was 
laid down“ that an “order under S. 24 
of the Hindu Marriage Act does not fall 
within the ambit of S. 104, Civil P. C. 
A close scrutiny of the various clauses 
of O. 43, Civil P, C. establishes that an 


order under S, 24 of this Act falls out- 


side the purview of O, 48, Civil P. C.” 
The court further observed: “By reason 
of S, 21, the provisions of the Civil Pro- 


“cedure Code are: made applicable to pro- 


ceedings under this Act, subject to other 
provisions in: the - Act and the rules 
made by the High Court. There are no 
provisions. in the.Act with regard to 
right of appeal against. orders passed 
under. this Act, ‘nor are there rules 
made by the High Court governing this 


. matter.” 


- 12. “We deem it unnecessary to refer 
at length to the decisions of:a. Full 
Bench of this: Court in Kutumba Rao -v. 
 Sesharatnamambe, ` AIR .1967. Andh Pra’: 


f 
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323, which was rendered in the context 
of the unamended S. 28 of the Act. A 
later Bench of this Court in Premraj v: 
Kalyani, (1979) 1 APLJ (SN) 51 bas 
taken a view similar to the one express- 
ed by us that no appeal lies and only 
a revision lies against orders under 
S. 24 of the Act. Similar view was taken 
by the Karnataka High Court in Su- 
phasini v. B., R. Umakanth, AIR 1981 
Kant 115, 


13. As discussed above, the provision 
with regard to appeal contained in Sec- 
tion 28 of the Act, as amended, does not 
expressly confer any right of appeal 
against the order made under S. 24 or 
an interim order made under S, 26 of 
the Act. Consequently, these two ap- 
peals are not maintainable. 


14.. However, the court which made 
the order is the IL Additional Judge, 
City Civil Court, Hyderabad, It is a 
civil proceeding disposed of by a court 
subordinate to the High Court. The 
High Court has powers of superintend- 
ance in respect of matters pending be- 
fore the civil courts both under Art. 227 
of the Constitution of India as well as 
under S. 115 of the Code of Civil Pro- 






vested, or to have acted in the exercise 
of its jurisdiction illegally or with 
j j provided no ap- 
peal lies. As no appeal lies against an 
order under S. 28, of the Hindu Mar- 
riage Act, the High Court may exercise 
its revisional jurisdiction under S., 115 
of the Civil P.C. We, therefore, proceed 
to consider both these appeals as if they 
are revision petitions filed in this Court 
by the respective -parties, These two ap- 
 peals shall- be numbered as Civil Revi- 
sion Petitions, a 

15.. The next question that requires 
to be considered is whether mainten- 
ance under S. 24 of the Act, could be 
awarded to-the child at the instance of 
the wife. Section 24 of the Act in turn 
enables only wife or the husband to 
claim for her or his support any. amount 
and: a further sum for n 7 ex- 


. [pensës of the proctedings. “It:.does not 
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enable them or the child to make an 
application under S, 24 for the support 
of the child as such, However, with re- 
gard to the custody of the children, 
there is a specific provision in S. 26 of 
the Act which enables the cour; not 
merely to make approximate provision 
in the decree, as it may deem just and 
proper, with respect to the custody . of 
the children, but also enables the court 
to pass orders from time to time and 
such interim orders as it may deem fit 
with regard to maintenance and educa- 
tion of the minor children, The interim 
order passed under Sec, 26 of the Act 
would obviously be similar to the one 
made under S. 24 of the Act in relation 
to the wife or the husband. The con- 
tention of Mr. Ugle learned counsel for 
the husband that no order awarding 
maintenance to the child could þe 
granted under S. 24 of the Act, does 
not merit acceptance having regard to 
the specific provision contained in Sec- 
tion 26 of the Act, No doubt, in Puran 
Chand v. Kamla Devi, AIR 1981 J&K 
5, it was held that the child is not en- 
titled to the grant of interim mainten- 
ance. In view of the above discussion, 
we are unable to agree with that view. 
A Bench of our own High Court has in 
K. Appa Rao v. K. Paradesamma, (1974) 
2 APLJ 159, taken the same view as we 
have expressed herein. We have there- 
fore, no hesitation in holding that the 
court below was right in awarding 
maintenance both to the wife and the 
child, 

16, Mr. Ugle next contended that 
maintenance cannot be granted under 
S. 24 or S. 26 of the Act from a period 
anterior to the date of the presentation 


of the original petition itself 
Le, the main petition for  restitu- 
tion of conjugal rights or any other 


decree under the Act, According to him, 
any order under S. 24 can only be effec- 
tive from the date of the order and not 
from an anterior date. On the other 
hand, it is contended by Sri M. L, Ganu, 
learned counsel for the wife and the 
child that what may be granted under 
S. 24 is a sum of money for the support 
of the wife and it is payable ‘monthly 
during the proceedings’. Such payment 


may be not only the amount required 


for maintenance during the proceedings 
but-‘also such: sum as may have- been 
required for the maintenance - of. the — 


wife prior:to the proceeding and‘ cover 
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the period during which 
deserted, — 


17. In order to appreciate the scop* 
and ambit of S. 24, % is necessary to 
read the same which is in the following 
words :— 

"24. Maintenance pendente Lite and 
expenses of proceedings: Where in 
any proceeding under this Act, if ap- 
pears to the court that either the wife or 
the husband, as the case may be, has no 
independent income sufficient for her or 
his support and the necessary expenses 
of the proceeding, it may on the appli- 
cation of the wife or the husband, order 
the respondent to pay to the petitioner 
the expenses of the proceeding, and 
monthly. during the proceeding, such 
sum as, having regard to the petilioner’s 
own income and the income of the re- 
spondent, it may seem to the court to 
be reasonable.” 

It is a special provision contained in a 
special enactment to meet a particular 
contingency envisaged by that provision. 
The scope of S., 24 cannot be extended 
or curtailed on any notions of equity. 
The contingency in which it may be 
invoked by either the wife or the hus- 
band is that when he or she “has no 
independent income sufficient for her or 
his support”. If this condition is estab- 
lished, the party concerned may make 
an application to the court and on such 
application, the court is empowered to 
“order the respondent to pay to the 
petitioner monthly, during (emphasis 
supplied) the proceeding such sum as it 
tiay seem to the court to be reason- 
able’. There can be no doubt that the 
payment can be ordered to be made 
only during the pendency of the pro- 
ceedings and the court can direct pay- 
ment every month ‘during the proceed- 
ing’ and not for any period beyond ter- 
mination of the proceeding, The term 
“during” implies the period intervening 
the commencement and termination of 
the proceeding. There cannot be any 
controversy’ about the period during 
which the amount may be directed to 
be paid, What is, however ctmterded 
by Mr, Ganu is that during this period, 
even the ‘amount of expenditure incur- 
red anterior to the proceeding by the 
wife or the husband may be directed to 
_be-paid: We are, however, unable’ to 
agree with this contention ‘for ‘the rea- 
_ on. that the: special provision contained 


she was 
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in S. 24 of the Act is intended to give 
support to the wife or the husband who 
has no independent income sufficient for 
her or his support, That is intended to 
sustain them during the pendency of 
the proceedings. It is not intended to 
be a substitute for the maintenance of 
the persons entitled to be maintained 
under the personal law of the parties, 
The right of a Hindu to receive main- 
tenance is governed by the provisions 
of the Hindu Adoptions and Mainten- 
ance Act, Sec. 24 is part of the Hindu 
Marriage Act which envisages the 
granting of one of the substantive 
reliefs stated in Secs, 9 to 13-B of the 
Act, It is pending these proceedings, the 
court is empowered to mak2 certain 
interim orders to meet the ends of jus- 
tice, Unless the parties to such proceed- 
ings are provided sustenance and legal 
expenses, they would not be in a posi- 
tion to contest the proceedings. It is. the 
intention of the legislature that where 
one of the parties has no independent 
income sufficient for his or her support, 
the other party must, having regard to 
the income of the réspondent, be made 
to pay some amount monthly. i is not 
intended to be a gubstitute for the 
claim for maintenance which the parties 
can make under any other enactment. 
It is only an interim arrangement :made 
pending disposal of the main original 
petition under one of the aforesaid sec- 
tions. 


18. We have therefore, no doubt that 
interim maintenance cannot be granted 
from a date on which one of the spouses 
deserted the other, The order made un- 
der S, 24 of the Act can only cover the 
period between the date of the presen- 
tation of the petition and the date of 
the termination of the petition by a 
final order. It is contended on behalf 
of the husband that the interim mair- 
fenance can be ordered to be made only 
from .the date of service of the notice ` 
m the main original petition. , Reliance 
for this proposition is placed on Su- 
bramanyam v. M. G. Saraswathi, AIR 
1964 Mys 38, wherein # was held 
as under (para 7) :— . 


“Onder S. 24, the court has power .to 
grant interim maintenance for the dura- 
tion of the proceedings. There is: no 
warrant for limiting its commencement 
to ‘ the date on which the application 
for ‘the. grant of. -interim ..maintenanca 


- grant 
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was made by the wife. She should be 
awarded interim. maintenance from the, 
aate .of receipt of notice of the hus- 
band’s divorce petition up lo the date of 
termination of the proceedings,” 

To the same effect is the decision in 
Smt. Sobhana v. Amar Kanta, ATR 1959 
Cal 455, on which decision also, reli- 
ance is placed by ithe learned counsel. 
The High Court of Jammu and Kashmir 
in Puran Chand v. Kamla Devi (AIR 1981 
J & K 5) (supra) has, however, opined 
that the interim maintenance may be 
awarded from the date of the first hear- 
ing. We are, however, unable to find 
éupport from any provision of ihe 


Hindu Marriage Act or any rule made. 


thereunder by our High Court for re- 
stricting the power of the Court to grant 
the interim: maintenance only from the 
date of the first hearing. The discre- 
tioń- is that of the Court and we see no 
. justifying ground for granting the im- 
terim maintenance only from the date 
of first hearing. If, in the circumstances 
of a particular case, the wife or the 
husband is entitled to claim maintenance 
under S. 24 of the Act, nothing in Sec- 
tion 24 or any of the provisions of the 
Act limits the discretion of the Court to 
it only from: the date of first 
hearing. In the circumstances, we do 
not see, anv justification for directing 
payment of maintenance from the date 
of service of notice. Jt should be, in 
our view, from the date on which ‘the 
application for grant of maintenance is 
fled under, S. 24 of the Act or for grant 
of interim maintenance under Sec, 26 

filed and if the party who has filed 
the original petition himself is the peti- 
{tioner and if the circumstances warrant, 
we see no reason why the interim 
maintenance should not be granted from 
the date of the petition and should be 
dependant upon the uncertain date on 
which the respondent may be served. 
In fact, the respondent may, with a 
view to thwart the claim for interim 
maintenance, keep ‘himself out of the 


way of service of summons and thus 
force the petitioner to abandon the 
petition, Where the respondent is held 


liable to pay maintenance, it would be 
. for the Court to decide whether the 
maintenance should be granted from the 
date of the petition or from any other 

subsequent date. There is no justifica- 
tion for laying down any hard and fast 

@ as regards payment of the main- 
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tenance from the date of service of 
summons only, However, in no event, 
the Court can grant arrears of main- 
tenance covering a period anterior tọ 
the petition itself, — 


19. The only question that now Te- 
mains to be considered is whether the 
amount of maintenence of Rs. 300/- 


granted to the wife and Rs. 150/- grant- 
ed to the child and a sum of Rupees 
1,000/- towards legal expenses, requires 
to be enhanced or cut down to any 
extent. From the evidence, if is clear 
that the husband is living along with 
his mother and two brothers and they 
are carrying on partnership business 
and towards his own share, he gets an 
annual income of about Rs, 10,000/- or 
Rs. 11,000/-. Although it was urged 
that much of the income earned by him 
is suppressed and the Income-tax re- 
turns do not give the correct figures of 
his actual income, we are not prepared 
in this Revision Petition to discard the 
Income-tax returns in the absence of any 
other evidence to the contrary and hold 
that the husband has a higher income | 
than what is found by the lower court. 
The wife admittedly has no other in- 
come of her own to support herself or 
the child. The mere fact that earlier 
when she was at Rajkot, she was earn- 
ing some income by way of commis- 
sion from the contributors of Pigmy 
Bank, cannot be taken into account so 
as to hold that she has some income of 
her even now, There is no evidence 
that she is employed on any salary or 
has any income from any other source, 
Mr. Ganu, learned counsel, however, 
contended that even if the income of 
the . husband is accepted to be . Rupees’ 
10,000/-- or Rs. 11,000/-, it should be di- 
vided into three equal portions and 
two-thirds thereof should be awarded 
to the wife and the child. We are un- 
able to proceed on this basis, What ‘is 
envisaged under Section 24 of the Act 
or Section 26 of the Act is making pro- 
vision for support of the spouse. and. the 
maintenance of the child and not a di- 
vision of the income earned by the other 
spouse. Where-the income of the father 
is approximately Rs. 900/- per month, 
as in this case, a child can 
be maintained with a.sum of Rupees 
150/- and his wife could maintain 
herself: in such comfort : as a family 
earning that much . income . could re- 


~ 
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asonably be expected to -be maintained 
with a sum of ‘Rs. 300/-. per month: :It 
is not a suit for partition or for grant 
of maintenance on a permanent . basis. 
It is only for. supporting: the wife and 


and the child during the:pendency of @ 


proceeding under the Act for restitution 
of conjugal rights, 

20. Mr. Ganu, learned counsel, plac- 
ing strong reliance upon the judgment 
of the Bombay High Court in Dinesh V. 
Usha, AIR 1979 Bom 173, next contend- 
ed that grant of higher sum is warrant- 
ed and that the term ‘support’ takes m 
not only the amount required for main- 
taining the wife and the child, but also 
some thing more than mere mainte- 
nance, In particular, he contended that 
the marginal note which describes the 
amount granted under S. 24 to be 
“maintenance pendente lite’ cannot be 

en into account in construing the 
ord ‘support’. Of course, marginal note 
cannot govern the express provision of 
the Act, but where the words of the. Act 















for its consideration 
passed’ into an- Act — vide 
on Statute Law, page 196 
(7th edition). We are, however, clear 


ent 


may be granted even by way of sup- 
port cannot-be determined . solely with 
reference to the number of persons 
that have to be maintained from out of 
he income. available. The quantum 
has to be: determined by | ascertaining 
what is required to support the: persons 
claiming the amount under Section 24 
of the Act or S. 26 of the Act and not 
wholly with reference to the ‘number of 
persons that are claiming. 


21. Having regard to the facts and 
circumstances of this case, -we are 


clearly of the view’ that the amount of. 


Rs, 300/- awarded to the wife and 
Rs, 150/- awarded to the child and- the 
amount of Rs. .1,000/- awarded towards 
legal expenses are quite sufficient and 
do not require any alteration one way 
way or the other, — è 


22. In the result, the Revision Peti- l 


tion fled by the husband is allowed. to 


the limited extent that the amount ‘of 
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in our mind that even -without the help. 
of the marginal note, the amount that — 
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maintenance awarded for the period an- 
terior to the filing. of the. petition is set 
aside, The amount of Rs 300/- and 
Rs, 150/-. shall be payable. by the husband 
from the date of the filing of-the peti- 
tion and during the.pendency of: the 
proceedings. In other respects, it is 
dismissed. The Revision petition filed 
by the wife is dismissed, but in the cir- 
cumstances, both the parties will bear 
their costs. - - 

23. Pending these two cases, there 
was an interim direction to deposit the 
amount of Rs, 300/- towards mainten- 
ance of the wife and Rs. 150/- towards 
maintenance of the child on or before 
5th of every month into the Saving 
9039 with Indian 


interim direction is made absolute and 
shall be the order in these Revision 
Petitions, 


Order accordingly, 
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T. Rama Seshagiri Rao -and another, 
Petitioners v. N. Kamalakumari, Respon- 
dent. 

Civil Revn. Petn. No. 700 of 1980, D/- 
3-11-1981. 

Succession Act (39 of 1925), S. 214 — 
Decree for maintenance with charge — 
Execution petition by heir of deceased de- 
cree-holder — Succession certificate, not 
required, (Civil P.C. (1908), 8. 50 — 
T. P. Act (1882), S. 100). = 


Where execution petition was filed by 
the legal representative of the deceased 
decree-holder for execution of the decree 
for maintenance with charge the legal re- 
presentative would not be required to 
obtain a succession certificate before. ex- 
écuting the decree for maintenance and 
for execution of a. decree, for costs. Case 
law discussed, (Paras 7 and -11) 


_A suit to recover money due on a 
simple mortgage by sale of the mortgag- 
ed property is not-a suit for recovery of 
a-debt, but it is a suit to enforce a charge 
on immovable property and no succession 
certificate need -be obtained by the heirs 
of the mortgagee to recover the money, 
therefore, an application for execution of 


. a mortgage decree for realisation of the 


amounts by sale of the mortgaged- pro- 


- perty is not an application- to obtain an 
. LY/AZ/G226/81/SMA/SSG ... 
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order for payment of his debt, AIR 1963 
Andh Pra 135, Rel. on. (Para 8) 
_ A charge can be created by act of par- 
ties or by operation of law, in which 
case, it will be a charge within the mean- 
ing of S. 100 of the T. P. Act. It cannot 
be disputed that, in order to enforce such 
a charge, no succession certificate is ne- 
cessary. If so, the mere fact that a charge 
is created by a decree of a Court cannot 
make any difference in principle. When 
a person is trying to execute a mainten- 
ance decree with a charge, he is really 
trying to enforce a charge. He is not try- 
ing to recover a debt within the meaning 
of S. 214 of the Succession Act. I so, 
there is no need for him to obtain a Suc- 
cession Certificate. ATR 1952 Nag 88, Rel. 
on. (Para 10) 
Cases Referred: Chronological Paras 
ATR 1976 Andh Pra 361: 1976 Andh LT 


300 1, 12 
AIR 1973 Andh Pra 38 12 
AIR 1963 SC 1556 6 
AIR 1963 Andh Pra 135 1, 8 
AIR 1959 Andh Pra 622 (FB) 9, 5 


AIR 1956 All 575: 1956 All LJ 746 12 
AIR 1952 Nag 88 1, 10 

N. V. Suryanarayana Murthy, for Peti- 
tioners; G. S. Dwarakeswara Rao, for Re- 
spondent. 

ORDER:— Tadimalla Rattamma, ob- 
tained a decree against the petitioners 
for maintenance with a charge over their 
immovable properties for realisation of 
the amount decreed. She died after ob- 
taining the decree. Before her death, she 
executed a will on 12th Sept., 1974 be- 
queathing the maintenance decree in 
favour of her daughter, Nidamarthi 
Kamala Kumari, the respondent. The re- 
spondent filed E. P. No. 55/1975 in the 
Court of the Subordinate Judge, Eluru, 
for execution of the decree. The peti- 
tioners-judgment-debtors took a prelimi- 
nary objection that the execution petition 
was not maintainable without producing 
the succession certificate under S. 214 (1) 
(b) of the Indian Succession Act, 1925. 
The learned Subordinate Judge held that 
the charge was in the nature of a simple 
mortgage and no succession certificate was 
necessary, for proceeding against the pro- 
perty in execution. In this connection he 
relied upon Ramaswami v. Venkanna, AIR 
1963 Andh Pra 135 and Ruprao v. Ram 
Rao, AIR 1952 Nag 88. He also observed 
that the decree included costs of the suit 
and no succession certificate was neces- 
sary for execution of a decree for costs. 
He relied upon S. Rajyalakshmi v. Smt. 

S. Sithamahalakshmi, 1976 Andh LT 300: 
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(AIR 1976 Andh Pra 361). In the result, 
he overruled the preliminary objection 
raised by the petitioners and held that 
the petition was maintanable without pro- 
ducing the succession certificate. i 


2. In this revision it is submitted by 
the learned counsel for the petitioner. 
that charge created by a decree is not a 
charge within the meaning of S. 100 of 
the Transfer of Property Act and, there- 
fore, it cannot be executed as if it is a 
mortgage decree. In this connection strong 
reliance was placed on the Full Bench 
judgment of this Court in Naganna Naidu 
v. J. K. Rangarao, AIR 1959 Andh Pra 
622. It was also submitted that a charge 
is different from a mortgage, and that the 
learned Judge erred in holding that the 
charge is in the nature of a simple mort- 
gage and no succession certificate is ne~ 
cessary. - 

3. The question for my consideration 
is whether the respondent can execute 
the decree for maintenance with a charge, 
that was bequeathed to her by her mother 
under a will, without producing the sue- 
cession certificate? 

Section 214 of the Indian Succession 
Act, to the extent it is relevant, reads as 
follows:— 


"214. Proof of representative title a 
condition precedent to recovery through 
the Courts of debts from debtors of de- 
ceased persons— . 

(1) No Court shal}— 

(a) pass a decree against a debtor of a 
deceased person for payment of his debt 
to a person claiming on succession to he 
entitled to the effects of the deceased per- 
son or to any part thereof, or 


(b) proceed, upon an application of a 
person claiming to be so entitled, to ex- 
€cute against sucha debtor a decree or 
order for the payment of his debt, except 
on the production, by the person so claim- 
ing of— . 

(i) and (ii) ............ 

(üi) a succession certificate granted 
under Part X and having the debt speci- 
fied therein. 

(iv), ANG (V) cecsceceeces 

(2) The word “debt” in sub-section (1) 
includes any debt except rent, revenue or 
profits payable in respect of land used 
for agricultural purposes,” 

4. In view of this Section, no Court 
can execute a decree against the judg- 
ment-debtor for the payment of a debt 
due to a deceased’ decree-holder, which 
a person claims on succession, except on 
production of-a succession. certificate. 


1882 . 


3. It is true that a Full Bench of this 
Court held in Naganna Naidu v. J. K 
Rangarao (AIR -1959 Andh Pra 622) 
(supra) that a charge created by a decree 
- of a Court is not a charge created by 
operation of law within the meaning of 
S. 100 of the Transfer of Property Act, 
In that case, a maintenance decree charge 
was passed by a Court. S. 100 provides, 
that the provisions which apply to a 
simple mortgage shall, So far as may be, 
apply to a charge contemplated by that 
Section. .O. 54, C.P.C. refers to suits relat- 
ing to mortgages of immovable property. 
R. 15 of that order relates to mortgages 
by the deposit of title-deeds and charges. 
It says that all the provisions contained 
in O. 34, C.P.C., which apply to a simple 
mortgage shail, as far as may be, apply 
to a charge within the meaning of S. 100 
of the Transfer of Property Act, 1882. 
- Therefore, O. 34, R. 15, C.P.C. applies to 
a charge within the meaning of 5. 100 
the Transfer of Property Act. It does not 
apply to a charge that is not covered by 
S. 100 of the Transfer of Property Act. 

6. -It is also true that a charge is dif- 
ferent from a mortgage. “A mortgage is 
a transfer of an interest in property, 
-while a charge is merely a right to re- 
ceive payment out of some specifi 
property. The former is described a jus 
in rem, and the latter as only a jus ad 
rem. In the case of a simple mortgage, 
there is a personal liability, express or 
implied, but in the case of a charge, thera 
is no such personal liability and the de- 
crea, if it seeks to charge the judgment« 
debtor personally, has to do so in addis 
tion to the charge”. See Latchan ve 
Sanyasamma, AIR 1963 SC 1556, 


7. But, that alone does not conclude 
the matter when we have to decide the 
question whether a succession certificata 
is necessary under S, 214 of the Indian 
Succession Act, in order to execute a de- 
cree for maintenance with a charge, In 
view of S. 214, a succession certificate is 
necessary for obtaining a decree for pay= 
ment of a debt or for executing a decrea 
for payment of a debt. If the decree is nol 
for payment of a debt, fhen no succession 
certificate is necessary. So, the question 
is whether execution of a decree for main- 
tenance with a charge is execution of a 
decree for payment of a debt? Obviously, 
when a person files a petition for execu» 
ion of a maintenance decree with a 
charge, he is applying for enforcement 
of the charge by sale of the property in 
ossession of the judgment-debtor. Thus, 
t ig not really an application. for re- 
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covery of any debt but for the enforce-j 
ment of the liability, as against the per- 
son, who had not paid the maintenance 
allowance, which liability he was bound 
to discharge. If so, there is no need for 
the legal. representative of the deceased 
decree~holder to obtain a succession certi 
ficate, 


8 The question may be viewed from 
another angle also. It is now well settled 
that, in order to execute a mortgage de- 
cree, no succession certificate is necessary, 
because a mortgage is not a debt within 
the meaning of S. 214 of the Indian Suc- 
cession Act, and a suit to enforce a mort- 
gage is not a suit for a debt. A suit to 
recover money due on a simple mortgage 


~ by sale of the mortgaged property is not 


a suit for recovery of a debt, but it is a 
suit to enforce a charge on immovable 
property and no succession certificate need 
be obtained by the heirs of the mortgagee 
to recover the money. Similarly, an ap- 
plication for execution of a mortgage 
decree for realisation of the amounts by 
sale of the mortgaged property is not an 
application to obtain an order for pay- 
ment of his debt. It is unnecessary to 
refer to all the decisions. Suffice, H I 
refer to Ramaswami v. Venkamma (AIR 
1963 Andh Pra 135) (supra). 


9. If a succession certificate is not ne- 
cessary to execute a simple mortgage de- 
cree, the question is whether it is neces- 
sary to execute a maintenance decree 
with a charge, In my opinion, there is no 
difference in principle between both. If 
so, no succession certificate will be ne- 
cessary to execute a maintenance decree 
with a charge, l 

10. A charge can be created by act o 
parties`or by operation of law, in which 
case, it will be a charge within the mean- 
ing of S, 100 of the Transfer of Property 
Act, It cannot be disputed that, in order 
fo enforce such a charge, no suecession 
certificate is necessary, If so, the mere 
fact that a charge is created by a decree 
of a Court cannot make any difference in 
principle, When a person is trying fo ex- 
ecute a maintenance decree with a charge, 
he ig really trying to enforce a charge. 
He is not trying to recover a debt within 
the meaning of S, 214 of the Indian Suc 
cession Act, If so, in my opinion, there 
is no need for him to obtain a succession 
certificate. In this connection reference 
can be made to Ruprao v, Ham Rao (AIR 
1952 Nag 88) (supra). 

1%. In the result I hold that there is no 
need for the respondent to obtain.a suc- 
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cession certificate before executing the 
decree for maintenance with a charge. 


12. It was also held by the lower 
Court that no succession certificate is ne- 
cessary for execution of a decree for costs. 
It is true. That is on the ground that 
S. 214 (1) (a) of the Indian Succession Act 
pre-supposes the existence of a debt be- 
fore the suit is instituted. A decree for 
costs is not passed on the basis of . any 
pre-existing debt, but is passed for the 
recovery of the costs incurred during the 
pendency of the suit, See, Khadim Husain 
v. Abdur Rahman, AIR 1956 AHN 575; 
V. T. V. R. Swami v. S. R. Gnaneshwar, 
ATR 1973 Andh Pra 38 and S.- Rajya- 
lakshmi v. Smt, S. Sithamahalakshmi, 


(ATR 1976 Andh Pra 361) (supra). But, in.. 


the present case, it is not a decree merely 
for costs. 

13. In-the result, I see no grounds to 
interfere with the order of the lower 
Court and I dismiss this revision, but im 
the circumstances of the case, without 


costs, 
Revision dismissed, 
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A. B. Nageswara Rao, Appellant V. 
The Deputy Commissioner, . Endowments 
Department, Kakinada and others, Re- 
spondents. . 


Writ Appeal No. 185 of. 1978, D/- 14-8- 
1981." 


A. P. Charitable and Hindu Religious 
Institutions and Endowments Act (17 of 
1966), Ss. 77, 6 (b), 10 and 8 (3) — Juris- 
diction of Deputy ‘Commissioner — Not 
restricted to institutions mentioned in 
S. 6 (b) but extends to Maths also. . 

The expression “Deputy Commissioner” 
having jurisdiction occurring in S. 7 
means the Deputy Commissioner having 
territorial jurisdiction over the institution 
Or endowment concerned and has no re- 
ference to the list of the institutions or 
endowments published under S, 6 (b) in 
respect of which he is empowered to ex- 
ercise and perform certain powers and 
functions under. S, 10, In this view, the 
jurisdiction of the Deputy Commissioner 
extends to Maths also locafed within his 
jurisdiction, Consequently, his order for 


"Against order of Chinnappa. Reddy, J a 
oe in AIR 1079. NOC 10 (Andh 
a 
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ALR. 
appointment of administrator for man- 
agement of property of a Math cannot be 
said to be without jurisdiction. (Para 20) 

It is not correct to say that the juris- 
diction of the Deputy Commissioner . to - 
which a reference is made in S. 77 is con- 
fined only to the institutions and endow- 
ments included in the list published 
under S. 6 (b) only and the maths are 
expressly placed outside the jurisdiction 
of the Deputy Commissioner and that in 
the absence of delegation to the Deputy 
Commissioner of the powers conferred on 
or function entrusted to him by or under ` 
the Act as provided under S. 8 (3) of the 
Act appointing an administrator to 
manage the property of the math is 
totally devoid of jurisdiction. Such‘a con~ 
struction leads to the anomalous situation 


‘that while there is a quasi-judicial tribu- 


nal constituted under S. 77 to decide cer- 
tain disputed questions in regard to insti- 
tutions: and endowments mentioned in 
the list published under S. 6 (b), there is 
No such quasi-judicial tribunal and, in 
’ fact, there is no provision for the decision 
of such disputes in regard to the institu- 
tions and endowments mentioned in the 
list published under S. 6 (a), S. 6 (c) and 
S. 6 (d) of the Act. Surely that could not 
be the intention of the legislature. Tha 
expression “Deputy Commissioner . hav- 
ing jurisdiction” occurring in $, 77 means 
the Deputy Commissioner having ~ terri« 
torial jurisdiction over the areas. as stipu~ 
lated and envisaged by S. 5. (Para 20) 

C. Poornainan, for Appellant; Govt. © 
Pleader, for G.A.D. for (Nos..1 and 2) and 
M. Jagannadha Rao for (No, 3), .for Res 
spondents, 

RAMANUJULU NAIDU, J.u— Tha 
above Writ Appeal is preferred agains¥ 
the order rendered by Chinnappa Reddy, 
J., (as he then was) dismissing Writ Petis 
tion No. 3473 of 1977 filed by the appel- 
lant herein for issue of a writ, order or 
direction quashing the order passed by. 
the first respondent herein, the Deputy, 

ommissioner, Endowments Department, 
Kakinada, in L A. No. 8 of 1977 in O, Ax 
No. 132 of 1977 of his file, s 

2. The relevant facts giving tise to 
the above appeal may be briefly stated:—~ 

The appellant claims to have been 
functioning as ‘trustee of . “Sankara 
Matham, Rajahmundry and managing the 
affairs of the Matham ever since the 
death of Sri Narayanananda Saraswati on 
4-1-1973, he having been appointed as 
Erustee.of the Matham under a registered 
will dated 5-10-1973 executed by Sri 
Narayanananda Saraswati. Due to press 
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sure from the Endowments Department 
he submitted an application to the Assist- 
ant Commissioner, Charitable and Hindu 
Religious Endowments, Rajahmundry on 
7 24-4-1974 for registration.of the Matham 


under S. 38 of the A. P. Charitable and 


Hindu Religious Institutions and Endow- 
ments Act, 1966, hereinafter referred to 
as ‘the Act’. The Assistant Commissioner 
did not deal with the application till 1977. 
Instead, on 24-8-1977 he submitted a re- 
port to the first respondent the Deputy 
Commissioner, Charitable and Hindu Re- 
ligious Endowments, Kakinanda stating 
that the application of the appellant for 
registration of the Matham was opposed 
by His Holiness Jagadguru Sri Sankara- 
charya of Sringeri, the fourth respondent, 
who claimed that the ultimate control of 
the Matham vested in the Peethadhipathi 
of Sringeri as per the will dated 23-5- 
- 1913 of the founder of the Matham. The 
Assistant Commissioner expressed th® 
view that it would be desirable if the 
Deputy Commissioner decided the nature 
of the endowment and the particular per- 
s0n in whom the right of management 
Should vest by instituting appropriate 
proceedings suo motu under S. 77 of the 
Act. Pursuant to the report of the Assist- 
ant Commissioner, the first respondent in- 
stituted proceedings suo motu under Sec- 
tion 77 of the Act to decide upon the 
nature of the institution, etc. Pending his 
decision, he thought that it would be in 
the interests of the institution if an order 
was made under S. 77 (2) of the Act 
for the administration of the property be- 
longing to the institution. He, therefore, 
appointed Sri L. V. Narasimha Rao, Ex- 
ecutive Officer, of. Sri Pandiri Mahade- 
vudu Choultry, Rajahmundry as the Cus- 
todian for the administration of the pro- 


perty and. money of the institution. This. 


order of the first respondent was chal- 
lenged by the appellant in W. P. No. 3478 
of 1977. It was urged on behalf of the 
appellant that the jurisdiction of the De- 
puty Commissioner was defined by Sec- 
tion 10 read with S. 6 (b) (ii) of the Act 
and confined to the religious institutions 
and endowment other than maths whose 
annual income exceeded Rs -20,000 but 
did not exceed rupees one lakh, that 
maths were expressly placed outside the 
Jurisdiction of the D Commissioner 
and that the first respondent had no juris- 
diction to make an order under S, 77 (2 


of the Act in respect of a math, - "The. 


contentions put. forward by the appéllant 


did not find acceptance with Chinnappa 


Reddy J., (as he then was) and he .:.dis-= 
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` missed the Writ Petition by his orde? 


dated 7-3-1978. Sri. Poornaiah, learned 
counsel for the appellant, reiterated be- 
fore us the submissions made oeoTe ‘the 


learned single Judge. 

3. In order to appreciate the conten- 
tions put forward by the learned counsel. | 
for the appellant, it will be useful to refer 
to the scheme and certain provisions of 
the Act. 


4, Chapter I consisting of three sections 
is a preliminary chapter. S. 2 deals with 
definitions. “Assistant Commissioner”, 
"Deputy Commissioner”, “Joint Caommis- 
sioner” and “Commissioner” are sepe- 
rately defined. ‘Assistant Commissioner” 
is defined as meaning the Assistant Com- 
missioner appointed under S. 3 (1) of the 
Act and as- including every officer who 
for the time being exercises the powers 
and performs the functions of the As- 
sistant Commissioner under the Act or 
the rules, made thereunder in respect of 
any charitable institution or endowment 
as specified in sub-sec. (5) of S. 3. “De- 
puty Commissioner’, “Joint Commis- 
sioner” and “Commissioner” were simi- 
larly defined. The expressions ‘“Charit- 
able Endowment”, “Charitable Institu- 
tion”, “Religious Endowment”, ‘“Religi- 
ous. Institution”, “Math”, 
“Trustee”. and “Hereditary 
all defined) S. 2 (17) defines “math” as 
meaning a Hindu religious institution 
presided over by a person, whose princi- 
pal duty is to engage himself in the teach- 
ing and propagation of Hindu religion 
and philosophy or the teachings and phi- 
losophy of the dominating Sect or Sam- 
pradaya to which the math belongs and 
in imparting religious instruction and 
training and rendering spiritual service 
or who exercises or claims to exercise 
spiritual headship over a body of dis- 
ciples and as including any place or 
places of religious worship, instruction, 
or training which are appurtenant to the 
institution. S. 2 (22) defines “religious 
institution” as meaning a math, temple 
or specific endowment and includes a 
Brindavan, Samadhi: or any. other insti- 
tutions established or maintained for a 
religious purpose, l 


5. Chapter I comprising of Ss. 3 to 
13 is titled “Commissioner, Joint Commis- 
sioners, etc., and their powers and func- ' 
tions”. S. 3 (1) authorises the Govern- 
ment to appoint a Commissioner and such 


number of Joint Commissioners, Deputy 
Commissioners Commis- 


and Assistant 
sioners as may be necessary, S 3 (5) 
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enables the Government to direct the 
Commissioner and every Joint, Deputy 
or Assistant Commissioner and appointed 
under sub-sec. (1) to exercise the powers 
and perform the functions conferred on or 
entrusted to them by or under the Act, 
in respect of charitable institutions or 
endowments, S. 4 prescribes the qualifi- 
cations for appointment as Commissioner, 
Joint Commissioner, Deputy Commis- 
sioner and Assistant Commissioner. S. 5 
empowers the Commissioner with the 
previous approval of the Government to 
divide the State into a number of divi- 
sions and each division into a number of 
sub-divisions. Each such division is plac- 
€d in charge of a Deputy Commissioner 
and each sub-division is placed in charge 
of an Assistant Commissioner. Section 5 
thus enables the Commissioner, subject to 
the approval of the Government to de- 
termine the territorial jurisdiction of 
every Deputy Commissioner and Assist- 
ant Commissioner. S. 6 requires the 
Commissioner to prepare a Iist_{a) of (i) 
charitable institutions and endowments 
and (ii) religious institutions and endow- 
ments, other than maths, whose income 
exceeds rupees one lakh (b) of such insti- 
tutions and endowments (other than 
maths) whose income exceeds rupees 
twenty thousand but does not exceed 
rupees one lakh; (c) of such institutions 
and endowments (other than maths) 
whose income does not exceed rupees 
twenty thousand; (d) maths irrespective 
of income. S. 8 deals with the powers 
and functions of the Commissioner. Sec- 
tion 8 (1) vests in the Commissioner the 
general superintendence over the admin- 
istration of all charitable and Hindu reli- 
gious institutions and endowments. In 
particular, 5. 8 requires the Commissioner 
to exercise all the powers and perform 
the functions entrusted to him under the 
Act in respect of the institutions and 
endowments included in the lists publish- 
ed under cl. (a) and cl. (d) of S. 6. S. 8 (3) 
and S. 8 (4) empower the Commissioner 
to delegate to a Deputy Commissioner 
and an Assistant Commissioner any of 
the powers conferred on or functions 
entrusted to him under the Act, but not 
the powers and functions under 5s. 6. 
8 (1), 15, 44, 46, 60, 80, 82 and 92. Ss. 9, 
10 and 11 define the powers and functions 
of Joint . Commissioner, Deputy Com- 
missioner and Assistant Commissioner 
respectively. S. 10 enacts that every 


‘Deputy Commissioner shall, within the 
division in his charge, ‘exercise the powers 
- conferred on and perform the functions 


‘ALR: 


entrusted to a Deputy Commissioner: as 
such, by or under the Act in respect . of 
such institutions or endowments as are 
included in the list published under 
cL (b) of S. 6. Section 11 dealing with | 
the: powers and functions of : Assistant 

oner is similarly worded. Every 
Assistant Commissioner shall, within the 
Subdivision under his charge exercise the 
powers conferred on and perform tha 
functions entrusted to an Assistant Com- 
missioner as such by or under the Act 
in respect of all institutions and endow- 
ments included in the list published 
under cl. (c) of S. 6. Section 12 gives the 
Commissioner, Deputy Commissioner: or 
Assistant Commissioner having jurisdic- 
tion the power to enter and napost in~ 
stitutions and endowments. 


6. Chapter III comprising of Ss. 14 to 
37 is concerned with “administration and 
management of Charitable and Hindu 
Religious Institutions and Endowments”. 
Section 14 provides for the vesting of all 
properties belonging to or given or en- 
dowed to a charitable or religious insti- 
tution or endowment concerned. Sec. 15 
empowers the Government and the Com- 
missioner in the case of charitable or reli- 
gious institutions or endowments includ- 
ed in the list published under S. 6 (a) the 
Deputy Commissioner in the case of those © 
included in the list published under Sec- 
tion 6 (b) and the Assistant Commissioner 
in the case of those included in the list 
published under S., 6 (c) to constitute a 
Board of Trustees, Section 17 empowers 
the Government, the Commissioner, De- 
puty Commissioner or Assistant Commis- 
sioner as the case may be to nominate by 
rotation one of the hereditary trustees to 
be the Chairman of the Board of Trus- 
tees, S. 19 provides for acceptance, . by 
the Government, the Commissioner, De- 
puty Commissioner or Assistant Commis- 
sioner, as the case may be, of the resig- 
nation of his office tendered by a non- 
hereditary trustee. S. 20 (4) empowers 
the Commissioner in the case of institu- 
tions or endowments included in the list 
published under S. 6 (a) and the Deputy 
Commissioner in the case of other institu- 
tions or endowments, to appoint a fit 
person to perform the functions of a 
trustee of the institution or endowment 
in certain situations. S. 21 prescribes the _ 
duties of a trustee, S. 22 (1), in particular 
provides that the Commissioner, Deputy 


‘Commissioner or Assistant Commissioner, 


as the case may ‘be, having’ jurisdiction - 


_over:.any charitable ‘or religious ‘endow~=: ` 


ment, may require the’ trustee to.: 


1982.: 
for inspection all books, ad accounts, ..etc., of 
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11.“ Chapter VII comprising of Ss. 59 


the institution or endowment. S. 23 } pro>—to_66, de deals with “Finance”, 


vides for the fixation of dittam. Sec. 26 
provides. for suspension, removal or dis- 
missal of trustee by the Government and 
the Commissioner in the case of institu- 
tions or endowments included in the list 
published under S. 6 (a), the Deputy 
Commissioner in the case of institutions 
-and endowments included in the list pub- 
lished under S. 6 {b} -and the Assistant 
Commissioner in the case of other insti- 
tutions or endowments, Ss. 27, 28, 29, 30 
31, 32 and 33 deal with the appointment 
of Executive Officer, Engineering staff 
and other office-holders and servants 
and their disciplinary control. 


7. Chapter IV comprising of Ss. 38 to 
40' deals with “Registration of charitable 
and religious institutions and endow- 
ments”. S. 38 (1) requires the trustee or 
other person in charge of management of 
every charitable or religious institution 
to make an application to the Assistant 
Commissioner within whose sub-division 
such institution or endowment is located, 
for its registration, S. 38 (2) provides for 
the procedure to be followed thereafter. 
S. 39 specifies the power of the Commis- 
sioner to have an institution or endow- 
ment registered. 


8. Chapter V consisting of Ss. 42 te 48 
is a special chapter dealing with “maths 
and specific endowments attached there- 
to”. It is expressly stated in S. 43 that 
the provisions of Ss, 15 to 20, 23, 26, 27, 
31, 32, 33, 35 and 87 shall not apply 
to maths or specific endowments attached 
thereto. Provision is made in the chapter 
for fixation of dittam, removal of math- 
adhipathi, filling up of vacancies of the 
Office of the mathadhipathi, ete. Power 
to remove the mathadhipathi is vested in 
the Commissioner. 

9. Chapter VI consisting of only one 
section (S. 49) deals -with ‘“Dharma- 
dayam”. ' 


- 10. Chapter VII comprising of Ss. 50 
to 58 deals with the budget, accounts and 
audit. In the case of institutions and 
endowments included in the list publish- 
ed under cl. (a) or cl. (d) of S. 6 the 
trustee has to submit the budget to the 
Commissioner, in the case of institutions 


or endowments included in the list pub- 


lished under cl. (b) to the Deputy Com- 
‘nissioner and inthe čase of institutions 
or endowments included in the list pub- 
lished under .el. (e) G the ae Com- 
missioner. 
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‘sion, under sub-see. (1), 


12. Chapit Tg-consisting of Ss. 67 to 
69 deals with “Surplus fùnds_and utilisa- 


tion thereof, etc.” noe 


13. Chapter X comprising of Ss. 70 to 
74 deals with “Alienation of any immov- 
able property and resumption of Inam 
lands.” 


14. Chapter XI comprising of Ss. 75 
and 76 deals with “Encroachments”, Both 
the sections provide a special procedure 
for removal of encroachments by persons 
on land or building belonging to charit- 
able or religious institutions or endow- 
ments, The Assistant Commissioner is re- 
quired to submit a report of -any en- 
croachment to the Deputy Commissioner 
having jurisdiction over the division in 
which the institution or endowment is. 
situated. The Deputy Commissioner, after - 
considering the objections of the én- 
croacher submitted by him in response to 
a notice to show cause issued to him, 
is empowered to require the encroacher | 
to remove the encroachment and to 
deliver possession of the land or building 
encroached upon to the trustee. If the 
encroacher fails to do so, the Deputy 
Commissioner may apply to the Magis- 
trate of First Class having territorial 
jurisdiction for evicting the encroacher. 


15. The title of Chapter XII consisting 
of Ss. 77 to 79 is “Enquiries”. S. 77 (1) 
empowers the Deputy Commissioner 
having jurisdiction to enquire into and 
decide any dispute as to the question (a) 
whether an institution or endowment is a 
charitable institution or endowment; (b) 
whether an institution or endowment is 
a religious institution or endowment; (c) 
whether trusteeship is hereditary or not; 
(d) whether any property is a specific 
endowment: if so whether it is charitable 
endowment or religious endowment; (e) 
whether any property is a specific endow- 
ment, etc, etc. 5. 77 (2),, enables the 
Deputy Commissioner pending his deci- 
to pass such ` 
order as he deems fit for the administra- 
tion of the property or custody of th? 
money belonging to ‘the institution or en- 
dowment. Every decision or order of the 
Deputy Commissioner under S. 77 is re- 
quired to be published in the prescribed 
manner, S. 78 gives a right of suit in th® 
district court to every. person aggrieved 
by the decision of the PAIN Commis- - 
sioner r under. S. 1 


~ 
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16. Chapter XII consisting of S. 80 to 


order of the 
S. 77. > 


= }7. ‘Chapter XIV consisting of Ss. 85 — 

to 91 governing the Tirumala Tirupathi 
Devasthanams was omitted by the A. P. 
Ordinance 10 of 1979. 


18. Chapter XV consisting of Sec- 
tions 92 to 130 contains various miscella~- 
neous provisions, 


19. Sri C. Poornaiah, learned counsel 
for the appellant urges that under S. 6 (d) 
of the Act the Commissioner shall pre- 
pare a list of the maths irrẹspective of. 
their income, that under S.. 8 (2) of -the 
Act only the Commissioner is empower- 
ed to exercise the powers conferred ` on 
him and perform the functions entrusted 
to him in respect of such institutions or 
endowments in the list published under 
ck (d) of S. 6, that under Sec. 10 of ..the 
Act every Deputy Commissioner can exer- 
cise the powers conferred on and per- 
form the function entrusted to the De- 
puty Commissioner as such, by or under 
the Act in respect of such institutions or 
endowments as are included in ch (b) of 
S. 6, that the jurisdiction of the Deputy 
Commissioner to which a reference -is 
made in S. 77 is confined only to the in- 
stitutions and endowments included in 
the list published under S. 6 (b) only, that 
the maths are expressly placed outside 
the jurisdiction of the Deputy Commis- 
sioners and that in the, absence of dele- 
gation to the first respondent of the 
powers conferred on or .function entrust- 
ed to him by or under the Act as provid- 
ed under S. 8 (3) of the Act, the im- 
pugned order is totally devoid of juris- 
diction. Be hah uate yi 


20. It may be ed that S. 77 pro- 
vides for adjudication of disputes as to 
yarious questions, such as, whether an 
institution or endowment; is a charitable 
or religious ‘institution or endowment, 
whether trusteeship is hereditary or not; 
etc. Math defined in S. 2 (17) of the 
Act means a Hindu religious institution. 
If the argument of the‘learned counsel 
for the appellant is to be accepted, the 
quasi-judicial function entrusted to the 
Deputy Commissioner under S. 77 is to 
be confined only to those institutions and 
endowments in respect of which the De- 
puty Commissioner is entrusted with 
various administrative functions. Such a 
construction leads to the anomalous situa- 
tion that while there is a quasi-judicial 


Denut>-Commissioner under 






are situated. Though under S. 11 


l tribunal _esastituted under, Sec. 77 of the ._. 
S. 84 deals with appeal, ee decide certain disputed questions 
. etc. No appeal is provid st the in regard to institutions and endowments 









mentioned in the list published under 
S. 6 (b), there is no such quasi-judicial 


tribunal and, in fact, there is no provi-| ` 


sion for the decision of such disputes in 
regard to the institutions and endow- 
ments mentioned in the list published 
under S. 6 (a), S. 6 (c) and_§. .6.(d} -of-t 


Act, Surely that could not be the inten-| 


tion of the legislature. The 
“Deputy Commissioner having 


means the Deputy Commissioner’ having 
territorial jurisdiction over the areas as 
stipulated and -envisaged by S. 5. Sec. 38 
of the Act, as noticed earlier, provides 
or the submission of application for re- 
gistration of charitable and religious in- 
stitutions and endowments to the Assist- 
ant -Commissioner . within whose sub- 
division such institutions or endowments 
the 
Assistant 
only to -the in- 


powers and functions of the 
Commissioner extend 


‘Stitutions/endowments included in the list 


published under S. 6 (e), it.. cannot be 
doubted that applications for registration 
whether they relate to institutions and- 
endowments included in the list publish- 
ed under S. 6 (a) or S. 6 (b) or S. 8 (c) 
or S.. 86 (d) have to be made only to the 
Assistant Commissioner having territorial 
jurisdiction. Likewise, 
have to be dealt with by the Assistant 
Commissioner and the Deputy Commis- 
sioner having territorial jurisdiction as 
provided by S. 75 of the Act. There is no 
substance in the submission of the learn- 


ed counsel for the appellant that the dis- - 


puted: questions such as set out in S. 77 
of the Act, in respect of the maths can 
be adjudicated upon by the Commissioner 
under S. 8 of the Act. S. 8 of the Act 
vests in the Commissioner the general 
superintendence over the administration 
of all charitable and Hindu religious in- 
stitutions or endowments. It is also signi- 
ficant to note that the powers and func- 
tions conferred upon and assigned to the 
Commissioner under S. 8 of the Act are 
subject to the other provisions of the 
Act, including the provisions contained in 
S. 77 of the Act. The enquiry contem- 
plated under S. 77 of the Act is of sum- 
mary nature and it is for that reason Sec- 


tion 78 of the Act gives a right of 


suit in the District Court to every person 
aggrieved by the decision of the Deputy 
Commissioner under S. 77. No such right 
is conferred if the Commissioner exer- 


pe 


` ali -encroachments — 
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cises the powers under S. 77 of the Act 
in respect of the maths and the remedy 
of the aggrieved person would be to in- 
voke the revisional jurisdiction of the 
Government under S. 83. Surely the legis- 
lature could not have treated and placed 
the maths on a footing worse than that 
provided to the other institutions or en- 
dowments as contended by the learned 
counsel for the appellant. We must also 
observe that Section 43 of the Act ex- 
pressly excludes application of Ss. 15, 16, 
17, 18, 19, 20, 23, 26, 27, 31, 32, 33, 35, 
and 87 of the Act to the maths or specific 
endowments attached thereto. The appli- 
cation of S. 77 of the Act to the maths 
or specific endowments attached thereto 
is not expressly excluded under S. 43 of 
the Act. We are, therefore, in complete 
agreement with the learned single Judge 
that the expression “Deputy Commis- 
sioner” having jurisdiction occurring in 
S. 77 means the Deputy Commissioner 
having territorial jurisdiction over the 
institution or endowment concerned and 
has no reference to the list of the insti- 
tutions or endowments published under 
S. 6 (b) in respect of which he is em- 
powered to exercise and perform certain 
ei and functions under S. 10 of the 
ct. i 


21. In the result the appeal fails-and 
_is dismissed. There will be no order as 
to costs. Advocate’s fee Rs. 150. 


Writ appeal dismissed. 


~n 
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Narhar Raj and others, Petitioners v. 
Smt. Tirupathi Bibi and others, Respon- 
dents. 


Civil Revn. Petn. No. 1500 of 1981, D/- 
30-10-1981. 


Civil P. C. (5 of 1908), O. 21, Rr. 58 to 
63 (as stood prior to Amendment 1976) 
~- Pro interesse suo proceedings — Pro- 
ceedings instituted by person not a party 
to original suit — Would be maintainable. 


The pro interesse suo proceedings are 
a judicial device intended to protect the 
rights of the persons who are not parties 
to the proceedings in a suit but who suf- 
fered a legal injury because of the domi- 
nant court action. For the grant of relief 
to such a third party who makes an ap- 
plication pro interesse suo it must first 
be found that the property that has been 
dealt with by the court earlier did not 
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form part of the subject matter of the 
previous litigation and that the third 
party now applying has a paramount in- 
terest which should not be allowed to be 
simply affected by the superior might of 
the court. Case law discussed. (Para 5) 
The receiver took possession of the en- 
dowed joint family properties under the 
order of the court. While doing so, the 
receiver took possession of property 
which was not endowed property and 
was in possession of “K” and his mother. 
“K” and his mother were not parties to 
the suit in which receiver was appointed. 
“K” and his mother had made pro in- 
teresse suo application claiming that the 
receiver should give them back posses- 
sion of the land belonging to them by 
putting them in possession of land which 
had been taken from them in conse- 
quence of the orders in the suit, l 
Held that, “K” and his mother were 
Entitled to institute the pro interesse suo 
application for protection of their rights 
and interest in the land belonging to 
them. (Para 5) 
Since, the limitation for institution of 
pro interessé suo application is not pros 
vided, the disputed property—could be re- 
claimed back_at-any time by their law- 


ful -owner. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1962 Cal 169 5 
AIR 1956 Pat 233 9 
AIR 1927 Pat 297 6 


M. L. Ganu, for Petitioners; B. Udaya 
Bhaskar, for Respondents. 

ORDER:— This Civil Revision Petition 
is filed against the order of the learned 
Il Additional Judge, City Civil Court, 
Hyderabad, dated 31st March, 1981 de- 
creeing L A. No. 97 of 1971 in Q. S. No. 
32 of 1959 in part. The effect of it is to 
put back the petitioners in I. A. in pos- 
session of a part of item I of plaint sehe- 
dule property in the above O. S. 32/59. 

2. Late Sri Narahari Prasad, who 
died in 1299 Hijri had left behind Sri 
Raja Girdhari Prasad alias Bansi Raja 
and Sri Khubchand. Sri Raja Girdhari 
Prasad also called Banji Raja in his turn 
left behind Sri Keshan Prasad through 
his first wife and Smt. Silo Bibi his se- 
cond wife, Sri Khubchand left behind Sri 
Ganesh Prasad, Sri Mahendra Prasad, 
Sri Prasad and Sri Parameshwari Pra- 
sad. O. S. No. 32 of 1959 was a scheme 
suit filed by certain Archaka claiming the 
plaint schedule properties as having been 
endowed to and therefore belonging to 
Sri Chenna Keshavaswamy Devasthanam 


~~ “the-Hi 


at. EET “alias “° Chandrayanagutta, - 
Hyderabad City. To that suit. Sri-:Raja-. 
Narsing Raj Bahadur: was: a party -but. 


none of the descendants: of Khubchand: 
were made parties. That suit was decreed. 


by the trial Court holding that-the proper-. 


ties mentioned in the plaint schedule were 
endowed to the temple and did not 
belong. to Shri Raja Narsing Raj -Bahadur’s 
family. After the preliminary decree 
had been passed in‘ that suit the trial. 
Court appointed a Receiver who had been. 
directed to take possession of the proper- 
ties belonging to the endowment. Accord- 
ingly the Receiver had taken possession 
of all the properties which were’ annexed 
to the plaint in O. S. No.: 32 of 1959. Of 
those properties, 40 bigas of ‘land with’ 
which we are now concerned in this re- 
vision were taken’ possession of from ` 
Shi Kanan Raj, who is the great grand 
daughter’s. son of Sri Narahari Prasad 
through Khubchand. Subsequently ‘these’ 
properties had been "leased out to Sri 
Narahar Raj who is the son of Sri Raja 
Narsing Raj Bahadur, Against ‘the ‘decree 
of the trial Court passed in O. S. No. 32 
of 1959 the defetidants filled an appeal to 
Court. In the appeal the High 
Court vide jud t. dated 18-7-68" con- 
firmed the decree of ie triak Court in 
most respects but varied the decrée—~-i 

so far as the ‘aforesaid 40 bigas of ‘land 
taken possession of from the aforesaid 
Kanan Raj. The appellate Court held that 
the 40 bigas of land did not form part 
of the endowed property. But the Court’ 
did not give back the 40 bighas to Kanan 


Rej. Even thereafter the 40 bighas of land’ 


are continuing tobe in’ the pésséession’ and 
enjoyment of Sri Narhar Raj by reason 
of the lease which he had taken of this 
property of 40 bighas from the Receiver. 
Meanwhile Sri Kanan’ Raj and his mother 
Smt. Thirupathibibi filed a suit for parti- 
tion of the joint family properties against 
Sri Narhar Raj. But in the schedule to' 
the plaint filed in that suit these’ 40 bighas 
of land were not shown as belonging’ to` 
the joint family and as available for parti- 
tion. ‘That suit was dismissed by the trial 


Court. and the dismissal was 
also affirmed’ — this Court in 
Cc. c C. A. No. 15/74. ` But against 


the order passed | by this Court in C. C. 
C. A. 14 of 1974 Smt. Thirupathi Bibi and 
Sri Kanan Raj ‘have appealed to the Sup- 


reme Court by Special Leave under Arti- 


cle 136 of the. Constitution. That matter . 


ended up in- a compromise recorded in an 
order -passed by. ‘the. Supreme Court on 
25th March, 1980° Fie’ compromise, in 


Narhar Raj.v..Tirupathi Bibi “Sour o at 


at: 
~ 
we 


~ 


material parts; reads. thats, ‘the- 
dants/respondents including legal~ repre- 
sentatives of respondent No, 4 shall. pay ` 
a sum of Rs. 25,000 to, the ‘petitioners/ 
plaintiffs in full and final satisfaction of 
the claim of the. plaintiffs/appellants for 
the share claimed by them. in the. suit 
from’ which this appeal arises”, ‘Long 
prior to the aforementioned . compromise 
dated 25th March, 1980 Smt. Thirupathi- 
bibi, and Sri Kanan Raj have fled I. A. 
No. 97 of 1971 claiming that the Receiver 


should give them back possession of. the _ 


40 bigas. of land by putting them back in 
possession of 40 bigas of land which had 
‘been taken from them by the Receiver in 
O. S. 32/59. This I. A. was opposed by Sri 
Narhar Raj.: But the trial Court by its 


order dated 31st March, 1971 which is ` 


now challenged in this revision had ` di- 
rected that the Receiver should be dis- 
charged in so far as these 40 bighas are 
concerned and that possession of the 40 
bighas of land should be. restored back to 
Smt. Thirupathi Bibi and Sri Kanan Raj. 
It is against that order that the present 
Civil Revision Petition has. been. filed by 
Sri Narhar Raj and others. . 


3. The petitioners have argued that. 
the lower Court had-erred in ordering the. 


Il. A. Their main argument is based upon ` 


a contention that L A. No. 97 of 1971 is 
a’ pro interesse muo- eeding which is 
discretionary in:nature which the lower 
Court ought to have. rejected. having re> 
gard. to the facts and circumstances of 
the .case.. According to them the applica- 
tion should -not have been ordered by 
the lower Court and that the. petitioners 
in the I. A. ought to have been referred 
to file a regular. suit, It is argued by the. 
revision. petitioners that the fact that 
O. S.. No. 24 of .1968 filed by Smt. Thiru- 
pathi Bibi and Sri Kanan Raj seeking par- 
tition of the joint family properties did 
not- include this 40 bighas land would 
show that the 40 bighas of land never be- 
longed to them. The petitioners-also argu- 
ed that even assuming that the property 
belonged to the joint family ` of Kanan 
Raj and Narsing' Raj the’ rule’ against 
splitting partition actions shéuld- have 
been held to debar Smt. Thirtipathibibi 
and Sri Kanan Raj from filing’ this I. A. 
The next contention that is urged by the 
present petitioners against’ the lower 
Court’s order is that the finding of this 
Court in C. Cc. C. A. No, 15 of 1974 - con- 
firming the ‘decree of the lower:Court in 
O.'S. 24 of 68 holding that Smt. . Thiru- 
pathibibi and Sri Kanan Raj. had. no right 
tothe joint family properties had become 
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final and operates to debar. the present. 
claim made in the I. A: 


4, The further contention “urged on 
_ behalf of the petitioners is that the com- 
promise entered into in the Supreme 
Court would extinguish all claims, rights 
and interests of Smt. Thirupathibibi and 
Sri Kanan Raj to all the joint ‘family 
properties and any further claim such as 
the one which they are now putting forth 
in the I. A. cannot be upheld. It is also 
argued that an application’ in the nature 
of pro interesse suo cannot be filed in 
relation to a property which was the 
ahs matter of O. S. No. 39 of 1962 
€.C. C. A. 39 of 1962 long after the 
a had ad Been disposed of on 18th July, 
1968. The argumenit—of the revision peti- 
tioner is that an application_of this na- 
ture can be filed if at all only béfore.the 
Courts have finally deleted the 40 big 
” of land from the endowed’ - property or 
at' least during’ the period of time when 
thé 40 bigas of land were subject to any 
lis or litigation in the Courts. It is said 
for the revision petitioner that when that 
property was not available to be dealt 
with in the above O. S. ‘39/62, no appli- 
cation could be entertained in relation to 
the property. It is also argued that the 
very foundation for the pro interesse suo 
application is not established in this case, 
because it is highly doubtful from `` the 
facts and circumstances of this ‘case that 
the Receiver had’ ever taken possession 


of the 40 bigas of land from Sri Kanan 


Raj. It is argued that the Receivers re- 
port never mentioned that’at the time 
when the property was being taken pos- 
session of there was any protest from Sri 
t Kanan Raj or Smt. Thirupathibibi and 
that the words “under protest” to he 
found in the panchnama Ex. A-16 are 
highly suspicious and appear to be inter- 
polations, It is also said that this property 
of 40 bigas of land was a Crown grant 


made to Sri Bansi Raja and that there-’ 


fore it would not form part of the joint 
family property. ` -` 


3. Pro interesse suo proceedings 
though not common are.not unknown to. 
law. These proceedings are instituted by 
a party who claims a paramount title to, 
the property that has been dealt with by 
the Court adversely to the applicant but 
r without his being a party. Pro interesse 
suo means according to his interest; to 
the extent of his interest (see Black’s 
‘Law Dictionary’). In Prahlad Fd. v. T. F. 
Kumari,, AIR 1956 Pat 233 `a Division 
Bench described these o in the 
following words (para 23):— 
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“A third party. in possession . having. a 
bona fide paramount title is not affected 
by the appointment of a receiver in a 
suit relating to that property. In case his 
possession is interfered with either by 
the Court, which appoints the receiver, 
or the receiver himself, he has two reme- 
dies open to him to redress his grievance 
(i) either to place his claim before the, 
Court, which has appointed a receiver for 
his examination ‘pro interesse suo’ or (ii) 
to institute a regular suit with the leave 
of that Court. In case the third party 
claimant follows the first remedy and 
examines himself pro interesse suo it is 
for the Court to test the claim judi- 
cially so that, the court shall not by its 
dominant power hold the property on 
which the parties to the suit have no 
claim and hold it in despite of the real 
owners.” 


In Union oi-india y. Kashi Prasad, AIR 


1962 Cal 169 a Divisicn Bench of the Cal- 
cutta High Court observed that-.oro inte- 


resse suo proceedings are used especlaiy—~_ _ 


to allow a party to intervene for his 
own interest in a proceeding instituted 
between other parties and that the near- 
est Indian equivalent of a pro ` interesse 
suo application is the procedure prescrib- 
ed in Rr. 58 to 63 of O. 21 of the Civil 
P. C. dealing with investigation of claims 
and objections to attachment. It is, there- 
fore, clear that the pro interesse suo pro- 
ceedings are a judicial device intended 
to protect the rights of the persons who 
are not. parties to the proceedings in a 
suit but who, suffered a legal injury be- 
cause of the dominant court action. For 
the grant of relief to such a third party 

who makes an application pro interesse 
suo it must first be found that the pro-| 
perty that has been dealt with by the 
Court earlier did not form part of the 
subject matter of the previous litigation 
and that the third party now applying 
has a paramount interest which should 


=- not be allowed to be simply affected by 


the superior might of the court. It, there- 
fore, becomes necessary to find whether 
the two petitioners in I. A. who applied 
pro interesse suo have a paramount in- 
terest in the above 40 bighas of land. It 
is admitted that by reason of the appel- 
late order that property of 40 bigas was 
not the subject matter of the litigation in 
O. S. No. 32 of 59. From the narration of 
facts which I have made above, the ap- 
pellate Court held that the 40 bighas of 
land was not part of the property endow- 
„ed. and accordingly that extent:-of pro- - 
_ perty was deleted from, the purview of > 
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` 
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the confirming decree passed by the ap- 
pellate Court. It follows therefore that 
takıng. possession of that property of 40 
bighas by the Receiver from Kanan Raj 
who was not a party to O. S. 32/59 was 
not the result of judicial adjudication but 
the result of the superior power of the 
Court. It follows from the above that 
Kanan Raj and Tirupathi Bibi are entitled 
to institute the present pro interesse suo 
application for the protection of their 
rights and interests in the estate of 40 
bighas and this Court should grant them 
by putting them back in possession, 


_ 6. Mr. Ganu, however, suggested that 
there was no evidence to show that this 
property of 40 bighas was taken posses- 
sion of from Kanan Raj. But, I am not 
prepared to act upon that argument for 
more than one reason. Firstly, the low 

Court in these proceedings fo “Gs a 
fact that the Receiver did-táke possession 
of these 40 bighas from Kanan Raj. That 
being .a«qdestion of. fact and not with- 


to disturb that finding. Secondly, Mr. 
Ganu admitted very fairly that in earlier 
proceedings also it was found by the 
Courts that the possession of this pro- 
perty had been taken from Kanan Raj. It 
is not the case of the present revision 
petitioners before me-that possession of 
40 bighas had been taken from them. In 
fact they have been enjoying this pro- 
perty as lessees from the Receiver. They 
had never made any claim to these pro- 
perties after they had been deleted from 
the scope of O. S. No. 32 of 59. In those 
circumstances, I hold that the lower 
Court committed no error in basing its 
finding that this property of 40 bighas 
was taken possession of by the Receiver 
from Kanan Raj. It is well known that 
the appointment of a Receiver is of no 
legal effect against a stranger to the 
action who is in actual possession of the 
property. It is observed in Amulya 
Chandra v. Kashinath, AIR 1927 Pat 297 
that “the rule is firmly established that 
as' against a stranger to the action, who 
is in actual possession, the appointment 


of a Receiver is of no effect. But by rea- . 


son of the appellate Court judgment de- 
leting the aforesaid 40 bighas from the 
scope of O. S. 32 of 1959, the Receiver’s 
continued possession of that property 1s 
wholly unauthorised. Kenan Raj from 


-whom possession has been taken has a 


paramount right to claim back -the pos- 
session of that property. 

7. But it is argued that pro interesse 
guo is a discretionary remedy and that 
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remedy should not be granted to the peti- 
‘tioners in this case. I must say that the .- 
suggestion that any discretion a court of 
law might have should be used against 


an applicant ‘cannot be right. I find from * 


Gibbon’s “The Decline and Fall .of -the 
Roman Empire” that the discretion of the 
Judge is the first engine of tyranny.. 
Where a court finds a citizen’s: valuable 
rights have been illegally interfered 
with by the superior might of the State, _ 
I do not see any justification to drive the 

complainant from pillar to post and from 
application to suit and appeal. Where this 
harm is unintended result of a failure 
follow-up the judgment of the 


Court, unasked the Court should remedy 
the wrong. It is oubt true that: in 
O. S. No, -24-6f- 68, these properties had 


n an claimed by the present I. A. 
‘petitioners as belonging to the joint . 


family. But that does not in law debar ie 


the I. A. petitioners from maintaining 
this application. Further, no absolute rule 
was shown to me forbidding the parties ` 


_-+0Ut factual support, I am not prepared . from bringing partition actions in parts 


in all circumstances, I-agree that it is 
generally desirable that suits ` for parti- 
tion -should cover the entire. partible 
estate. But that rule does not lay - down 
that.in no circumstance, partition action 
can be brought in parts. No special cir- 
cumstances are shown in this case. Above 
all, I cannot treat pro interesse suo pro- 
ceedings as -partition- . action. I do not, 
therefore, agree with this contention, 

8.. The next argument urged by tha 
petitioners also does not appeal to me, 
-This argument turns upon the meaning 
that should be given to the compromise 
entered into in this suit. That compro- 
mise in terms does not relate to these 40 
bighas of land. On the other hand it is con- 
fined to the dispute then raging between 
the parties and it reads so. Therefore, I 
cannot agree that that partition would 
have the effect. of extinguishing the rights 
of the present petitioners. 


9 The next argument that pro inte- 
resse suo proceedings cannot be institut- 
ed after O. S. No. 39/62 had been finally 
Cisposed of cannot be accepted. No sta- 
tutory.provision prescribing any period 
of limitation for the Institution of these 
proceedings has been brought. to my 


notice. In the absence of any such sta-|°s 


tutory bar of limitation, the extent of 
40 bighas taken possession of by the 
Receiver from Kanan Raj by reason of 
the Court’s order, can be reclaimed back 
at any time by their lawful owner, Any 
time is good time for rendering penit- 
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ence. Doing right cannot be stopped on 
the ground of time. This property even 
to this day continues to be in the pos- 
session of the Receiver although its actual 
possession is in the hands of the present 
revision petitioners as lessees, No third 
party interests had intervened. In fact, 
I find that these revision petitioners who 
are holding the property of 40 bighas 
from the Receiver cannot legally make 
any complaint agains; the present order. 
All that I. A. order does is to dispossess 
the Receiver and to give back possession 
to the A. petitioners fror. whom the Re- 
ceiver took possession. The revision -:<{j- 
tioners cannot complain n at- ae “Tn view 
of the paramount t dut? of the court to 
protect the-tights of the person from 
wha the Receiver has taken possession 
which was subsequently found to be un- 
justified I dismiss this application with 
costs. The result of this order would only 
be to direct the restoration of the pos- 
session of the 40 bighas tc Karan Raj and 
Tirupathi Bibi to be enjoyed by them 
jointly with the present petitioners in this 
C.R.P. subject to the rights of each party 
to be adjudicated upon in a properly 
brought suit as and when it is so brought. 
The Civil Revision Petition is accordingly 
dismissed with costs. 

Revision dismissed. 
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REDDY, JJ. 


Kamatham Nagireddi (died) and others, 
Appellants v. Government of Andhra 
Pradesh and another, Respondents. 

Appeal No. 680 of 1975, D/- 14-9-1981.* 

Torts — Damages — Negligence — Per- 
colation of water from canal of Nagar- 
junasagar project — Orchard withering 
due to excessive absorption of water of 
Canal — Canal floor not prescribed to 
be cemented — No negligence proved on 
part of State Govt. — Landlord is not 
entitled to compensation for damages. 

A landholder filed a suit to recover 
damages sustained by him as a result of 
percolation of water in Branch Canal ten 
under Nagarjunasagar project. The land- 
holder averred that his orchard was 
damaged due to faulty laying of tenth 
Canal across his land by the State Govt. 
and his 285 fruit bearing trees withered. 


"Against decree of Principal Sub. J., 
Narasaraopet in Original Suit No. 159 
of 1971, D/- 10-10-1974. 
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It was also contended that the tenth 
Canal was not cemented or lined at the . 
floor as prescribed and therefore water 
escaped, due to seepage and percolation 
in the orchard. 
Held, that the landholder was not en- 
titled to compensation for the damage 
(Para 14) 
It was not shown that the roe 
was required to cement the floor- - 
it was also not proved that—~4ħere epi 
any negligence _on-tié part of the Stata 
Government in laying of the tenth caral 
Ulcer Nagarjunasagar project. The Stat», 
= therefore. in law, was not required to 
reimburse the loss which was susta'ned 
by the landholder. It could not be held 
that for the tenth canal constructed . 
under Nagarjunasagar Project there was 
any requirement ‘prescribed’ in any 
specification to cement or line the canals. 
In Engineering Science, it is not proved 
as of necessity, that the floor of the canal 
or its bunds have to be “lined” or cement- 
ed. The evidence shows that in 1959, two 
hundred and eighty five fruit bearing 
trees were planted. In June 1967, water 
was let out for irrigation in tenth canal. 
By the end of Dec. 1968, two hundred 
and eighty five trees have died. The 
decay of trees in the orchard resulted due 
to absorption of excess water by the 
roots of the trees. In view of the Stand- 
prescribed 
in laying canals, the State Government 
was not shown to have violated any spe- 
cifications. Case law discussed. 
(Paras 9, 10, 14) 
Cases Referred: Chronological Paras 
(1905) ILR 28 Mad 72: 15 Mad LJ 32 
12, 13 
1902 AC 381: 86 LT 457: 71 LJ PC 122, 
Eastern South African Telegraph Com- 
pany v. Cape Town Tramways Com- 
panies 13 
1899 AC 535: 81 LT 127: 68 LJ PC 89, 
Canadian Pacific Railway Company vV. 
Parke 13 
(1879) 4 Ex D 76: 41 LT 97: 48 LJ ir 
417, Box v. Jubb 
(1876) 2 Ex D 1: 35 LT 725: 46 LJ OB 
174, Nichols v. Marsland 12 
(1875) LR 10 Exch 255: 33 LT 265: 44 
LJ Ex 134, Nichols v. Marsland 12 


(1873-74) 1 Ind App 364 (PC) 13 
(1868) LR 3 HL 330: 19 LT 220: 37 LJ 
Ex 161, Rylands v. Fletcher y1 
(1866) LR 1 Exch 265, Fletcher v. Ry- 
lands 11, 13 


G. Suryanarayana Murthy, for Appel- 
lants Nos. 2 to 4; Govt. Pleader, for Re- 
spondents, - 


— 
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- RAGHUVIR, J.:-— This. appeal. - arises 


out of -a suit brought to recover Rupees 


60;000 by “K.-Nagi Reddy for damage sus- 
tained. -by. him as-a result of percolation 
of water in. Branch Canal ten- under 
Nagarjunasagar project. For that canal, 
the State had acquired Ac. 29-59 cents 
in Thakkalapadu Village including Ac. 
0-77 cents owned by Nagi Reddi (the 

dholder) in Survey No. 381/A-2. The 
acquired ind.was taken possession of on 


August 10, 1963, The —reference Court: 
under the Land Acquisition of 1894 


awarded him on Sept, 23, 1970 for “the. 
land and a well, compensation amount of 
Rs. 39,616-15 ps..The claim of the land- 
holder was for Rs. 60,000 before the re- 
ference court for likely loss of orchard 
in one part of the land in S. No. 381/A-2. 
He was directed to seek relief.in a civil 
court. The instant suit was laid on Nov. 
_15, 1971 for loss. of one hundred and 
thirty five mango trees, fourteen lemon 
trees, fortyfive orange trees, twenty one 
sapota trees, twenty two batavia trees, 
thirty two soapnut trees, seven jackfruit 
trees, one- dabba tree and one  usirika 
tree. The landholder averred his orchard 
was damaged due to faulty laying of the 
tenth canal across his land by the State 
Government and his two hundred and 
eighty five fruit bearing trees withered. 
The State Government denied liability 


and contended, the tenth canal was con-' 


structed as'per specifications prescribed 
for irrigation canals. There was no neg- 
ligence in laying of the tenth canal. Any 
lóss occasioned’ to the landholder, was 
not due to any defect in laying the canal. 

2. The Subordinate Judge, Narasarao- 
“pet on October 10, 1974 held there was 
ho expert evidence to show what caused 
the damage to two hundred | and eighty 
five trees. The canal was not defectively 
laid. As of fact, the canal water, it was 
held, did not percolate into the land in 
the orchard. i 


3. The evidence adduced by the Jand- 
holder disclosed the orchard was leased 
to P. Vykuntam of.Thakkellapadu in-one 
year for Rs. 13,575 and in another year, 


- to K. Yohan of the same village it was ' 


leased for Rs. 15,180. The scribe of the 
two leases, B. Ramulu was examined. 
The village Headman, I. Kotireddi depos- 
ed the orchard was planted in 1959. The 
claim of damages by the landholder of 
Rs. 60,000 on the evidence was recorded 
mot ‘excessive. The suit, however, was 
dismissed. In. this appeal, the landholder 
‘Seeks to- review the evidence and con- 
tends that the -negligence of - the: State 
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Government on. facts:-and PEENES of-the 
case-jis established:. ste oe 

4. The evidence in the case indicatés 
the branch canal ten Major 42-D and 
R. M. -23/6+165 to 24/3 was laid over the 
surface of the ground without ` any ex- 
cavation. The terrain shows the lie of 
the orchard: was from South to North. 
The canal covered’ 224-30 to 225-70 (MSL). 
The depth of the canal was 7’: The bed 
‘width is , 45’ free -board 3”. The soil is 
black cotton ` and light: The -top. width 
of left bank. is 12. Side slopes of the 
„Banks are 11/2: 1. There exists a borrow 
pi it wide. along side the canal up- 
to 100’. The`tgtal. land in survey No. se 
1-2 measured Ac, §=}4:..cents. The can 
‘covered Ac. 0.77 cenis. PRE tend served | 
after acquisition .. was of -Ac. 5.37 ¢ 
and in that Ac. 4.37 cents, the land was 
covered by two hundred and eighty. five 
trees. 


5. The saremi age of the 
maintenance of the tenth canal who was 
in charge from June 15, 1974 deposed the 
full water level in the canal ‘is 6’ 6”. 
There was no leakage of water on ground. 
The canals were so laid that cut off 


‘trenches at the bottom was unnecessary 


to prevent percolation. The Executive 
Engineer of Nagarjunasagar Division at 
Sattenapalli deposed that there was no 
seepage at the left side of the Guntur 
branch of canal to the side of the land 
in Survey No. 381. The canals, he said, 
were constructed as per specifications in 
the book of W. M. Ellis. ‘The tenth canal 
was “localised” in 1974. In his opinion, 
inundation of orchard land by the canal 
water was ruled out. He said, plasticity 
of soil prevented seepage and percolation. 
The Executive Engineer of Canals Divi- 
sion No. 2 deposed tenth Branch Canal 
was constructed as “prescribed” by the 
State. There was no ‘necessity for cut off 
bunds and key trenches. The canal plan 
was drawn to specifications. The plan was 
approved by the Superintending Engi- 
neer of the Project. 


6. The son of the landholder deposed 
that in - June 1967, water was 
let out in the canal That orange 
and lemon trees’ withered by Decem- 
ber 1968. Other trees died by March, 
1968. .The Joint Director of the 
Department of Agriculture in the . evi- 


dence said, on January 19. 1963 he was -y- 


asked to inspect the orchard by Sub- 
Collector, Land ‘Acquisition. He submit- 
ted report on March-19, 1963. In the re- 
port; ‘he indicated that -due. to water - in 
- canal, sub-soll ‘hevelvefs-water “will -be - 
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raised”, The fruit béaring' trees: in . the 
orchard are likely to wither, therefore, 
“a .sympathetic consideration” in “fixing 
the compensation for the fruit trees” was: 
suggested by him. A mango tree, the 
Joint Director said, would survive for 
seventy five years ordinarily and any 
other fruit bearing tree to survive the 
ground water level should be below ten 
feet of the ground level. 


7. In this court, the plaint was 
amended to contend that tenth canal was 
not cement “lined”. If the canal was to 
have been cemented (lined) at the floor 
as “prescribed”, the loss of trees would 
have been averted. A retired Executive 
Engineer, B. H. L. Narasimha Rao was 
examined in this court who said that 
‘cement lining was necessary and was not 
done to the tenth canal. The level of 


seepage water on inspection in the tenth 
canal is highs The trees in question 
“died” due to die-baek._disease. In_ his 
opinion, the water table m~an- orchard 


should be lower by eight to ten feet- Th 


8. It is argued by the landholder that 
the canal in question was not cemented, 
therefore, water escaped due to’ seepage 
and percolation into the orchard. This 
phenomenon, it was argued occurred due 
to defects in laying of the canal. The 
trees, therefore, wilted and withered due 
to excess absorption of water. In support 
of this plea. Indian Practical Civil Engi- 
neers Hand Book was relied with refer- 
ence to water-logging (at pages 17 and 
104) to show the level of water in an 
orchard should be five feet from surface. 
Another’ book, Practical Civil Engineer's 
Handbook by ‘Khanna was relied to show 
the soil conditions in an orchard. The 
book of Civil Engineering Manual by 
W. E. Ellis has referred that “seepage” 
and “soakage” are expressiens frequently 
used to denote percolation (para 106). 
Lawson’s text Book of Botany of Birbal 
Sahni was cited to show that plants de- 
cay when roots absorb excess water, 


3. In this case from -the above evi- 
dence, we cannot hold that for the tenth 


canal constructed under Nagarjunasagar 
Project there is any requirement 
“prescribed” in any P to 


cement or line the canals. In Engineering 
Science, it is not proved as of necessity, 
that the floor of the canal of its bunds 
have to be “lined” or cemented. The 
evidence of Headman of Thakkelapadu 
shows in- 1959, two hundred and eighty 
five fruit bearing trees were planted. In 


June, 1967,- water was let out for irriga- . 
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tion-in tenth canal. By end of Dec. 1968, 
two ‘hundred and eighty: five trees have 
died.. The decay of trees in the orchard 
resulted due to absorption of excess 
water by the roots of the tree. 


10. The lower court held there was 
no expert evidence in proof of that fact. 
But we are satisfied from the evidence 
of the Joint Director of Agriculture, the 
roots of trees absorbed excess of water 
which caused their decay and finally 
they withered. We hasten to record that 
in the Standard Specifications for Canals 


“prescribed in the book of W. M. Ellis 


(This is the book relied on by the con- 
testants) in laying canals, the State Gov- 
ernment are not shown to have violated 
any specifications. Negligence on the part 
of the authorities of the State in not hav- 
ing cemented the floor or embankment 
of the canal is not established either as of 
necessity in canal construction, or to 
have “prescribed” for laying canals by 
any authority. 


In the instant case, the State Gov- 
ernméit~in.. their answer to the suit, did 
not state that ~they,_in their exercise of 
sovereign rights, have laid-canals and in 
doing so, cannot be held liable for any 
loss sustained by a citizen. The question, ` 
therefore, in the absence of that plea is 
to be considered from the stand point of 


general principles of negligence. The 
question of negligence in the case does 
arise, though, the pleadings leave much 


to be desired. By some of the authors on 
the subject of negligence, it is stated 
the law of negligence emanated from the 
case in Fletcher v. Rylands ((1866) LR 1 
Exch 265: (and in appeal) (1868) LR.3 
HL 3380). In our view, as held in some 
cases, the law on the subject is based on 
the maxim “‘sicutere tuo ut alinenum 
non leades” (so use your property as not 
to harm others). In the oft cited case of 
Fletcher v. Rylands, a mill owner con- 
structed a reservoir to collect water for 
use of the mill, Under the reservoir, 
there was a coal mine which was aban- 
doned. -The existence of the mine was 
not known to the miller or to anybody. 
When water was. stored, it percolated 
down to the underground workings 
through some odd shaft and flooded the 
neighbourhood. The question was whe- 
ther the miller was negligent in con- 
structing: the reservoir. His neighbour at- 
tributed negligence to him for it was 
argued that the miller was bound to keep 
the water : safely within his precinct. If 
water escaped . to the adjoining lands, 
caused damage,..the: miller, -it was urged, 
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was negligent. This case was first heard 
by Exchequer Chamber. On appeal, 
Blackburn J. was one of the Judges in 
Appeal Court. What he said in the appeal 
was approved by the House of Lords. It 
was decided in that case for the first 
time, if water escaped as a consequence 
of vis major, the miller was not liable 
for damages. The question next consider- 
ed on the facts of the case was whether 
there was a default on the part of the 
riller and it was held the shaft of the 
abandoned mill in the underground 
was not known to the miler. It 
was reasonably not expected of the mil- 
ler to have discovered the shaft. The 
other exceptions on this part of the sub- 
ject, whether by enemies of the States 
or by the acts of agent or by third par- 


ties, what follows, if damage is caused, . 


came to be decided not in Fletcher v. 
Rylands but in later cases. 


12. In Nichols v. Marsland, (1875 LR 
10 Ex 255 (and in appeal) (1876) 2 Ex D 
1), ornamental pools were 
and large quantities of water was stored. 
Due to an unprecedented rainfall, the 
water overtiowed. The rainfall was of 
suena magnitude, it was held that i 
could not have been reasonably anticipat- 
ed. The pools bursted and water inm- 
dated the adjoining lands. The decision 
in the case shows there was no negli- 
gence in construction or maintenance for 
the rain was of such magnitude that it 
could not be anticipated. A similar deci- 
sion was reached by the Madras High 
Court in Sankaravaidivelu Pillai v. Se- 
cretary of State for India im Council 
(1905) ILR 28 Mad 72 where a calingula 
was constructed by the Government in 
1892 and due to abnormal floods in 1895, 
the land of a ryot was inundated. It was 
held that it was no part of the Govern- 
ment’s liability to have anticipated such 
heavy rains. The decision in Nichols v. 
Marsland is considered first exception. 
The second exception to the rule m 
Fletcher v. Rylands is enumerated as 
resulting from King’s enemies or in war- 
like operations, If water escapes from a 
reservoir and caused damage due to an 
earthquake, it was held that it would be 
contrary to reasoning and justice that 
there was negligence is another excep- 
tion. There is the case in Box v. Jubb 
(1879-4 Ex D 76) where water of a reser- 
voir through the sudden emptying of 
another reservoir, the water overflowed 
and damage was done to the lands of the 
neighbour. The case for the overflow 
was considered and it was held that the 
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constructed- 
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owner of the reservoir could not have 
anticipated and it was laid down that the 
law did not require to construct a re- 
servoir leading to meet any amount of 
pressure which the wrongful act of a 
third person may impose. This third per- 
son’s negligence is another exception 
which was enumerated in latter cases in 
the subject of negligence. 


13. In India, the general rule in 
Fletcher v. Rylands (1866-LR 1 Exch 265) 
is accepted, though in some old cases, 
the principle in the case was considered 
to be modified in application to the Indian 
conditions. The law, however, is not pe- 
culiar to reservoirs. The case in Eastern 
South African Telegraph Company v. 
Cape Town Tramways Companies (1902 
AC 381 (393)), general rules of negligence 


are restated by the House of Lords: “a —- 


man cannot increase the liabihties «his 
neighbour by applying his-cam property 
to special uses whether for business or 
for pleasure, The construction of pro- 
32205 or laying of canals for irrigation 
cannot be stated as a special user of the 
land. In fact, in India, the question to be 
asked is,“how could people live if there 
was no water” in tanks and reservoirs. 
Enormous benefits follow from dams and 
irrigation is obvious and without them, 
the land would be wilderness, the country 
would be a desert. In Sankaravadivelu 
Pillai v, Secretary of State for India in 
Council, it was held that it is one of the 
important functions of the Government 
in this country to construct new works 
of irrigation and maintain old ones ac- 
cording to means and circumstances, The 
position of the Government was consider- 
ed to the same effect in the case of the 
Madras Railway Company v. Zamindar 
of Karvatenagarum (1873-74) 1 Ind App 
364 (PC). In Canadian Pacific Railway 
Company v. Parke (1899 AC 535), the law 
was held to be the same in common- 
wealth countries by Lord Watson and 
formulated three principles which in this 
case, it is not necessary to be enunciated. 
One of the principles formulated is 
found applied in Sankaravadivelu Pilla 
v. Secretary of State referred to earlier, 
where it is observed “the rights of Gov- 
ernment in connection with the distribu- 
tion of water, do not include a right to 
flood a man’s land because in the opinion 
of Government, the erection of a work 
which has this effect is desirable in con- 
nection with the general distribution of 
water from the public benefit.” 


14. In the instant case, it is not shown 
that the Government is required 
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eement the floor and it is also not prov- 
ed that there is any negligence on the 
part of the State Government in laying 
of the tenth canal under Nagarjunasagar 
Project. The State, therefore, in law, is 
ot required to reimburse Rs. 60,000 the 
loss which was sustained by 
holder. 


15. The appeal, therefsre, fails and it 
is accordingly dismissed. No costs. 


Appeal dismissed. 
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ALLADI KUPPUSWAMI, C. J. AND 
~ P, RAMACHANDRA RAJU, J. 


K. Nagabhushanam and others, Peti- 
tioners v. Collector, Krishna District and 
others, Respondents, 


Writ Petns. Nos. 933 and 1834 of 1981* 
and W. A. No. 275 of 1981, D/- 5-9-1981. 


(A) Andhra Pradesh Municipalities Act 
(6 of 1965), S. 3 — Andhra Pradesh Gram. 
Panchayats Act (2 of 1964), S. 3 — Inclu- 
sion of local area within adjoining muni- 
cipality — Functions discharged by Gov- 
ernment are administrative and not quasi- 
judicial. (Constitution of India, Art. 226). 


A reading of S. 3 of the A. P. Munici- 
palities Act makes it clear that the Gov- 
ernment in declaring their intention to 
include the local areas within a munici- 
pality and in considering the objections 
raised by the residents of the local area 
or tax-payers of the municipality or in 
notifying after considering such objec- 
tions including the local areas in the 
municipality, are discharging only their 
administrative functions. True, they havé 
an obligation to consider the objections 
filed before them, but that obligation by 
itself doesnot constitute the Government 
a quasi-judicial authority. It is alike an 
administrative function which the Collec- 
tor acting as Commissioner is discharging 
in making the proposal to cancel a noti- 
fication issued u/s. 3 (1) of the Gram 
Panchayats Act and in cancelling such 
notification after considering the objec- 
tions raised by the concerned Gram Pan- 
chayats to the said proposal. The obliga- 
tion on the part of the Commissioner to 
consider such objections does not make 
him a quasi-judicial authority. The ex- 
istence of revisional powers in the Govern- 
ment u/s. 232 of the G..P. Act does not 


*Upon Reference by Mrs. Amareswari, J. 
dt. 9-4-1981. 
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constitute the Commissioner acting tinder 
the G. P. Act a quasi-judiciéi authority. 
(1947) 2 All ER 289-ana@ (1968) 1 Mad LJ 
27, Rel. on. oe (Para 6) 


(B}A.ndhra Pradesh Municipalities Act 


the land 18 of 1965), S. 3 — Notification declaring 


inclusion of local area within a munici- 
pality — Authority is not expected to 
give detailed reasons for the notification 
while discharging its administrative func- 
tions, (Constitution of India, Art. 226). | 

(Para 10) 


(C) Andhra Pradesh Gram Panchayats 
Act (2 of 1964), S. 3 (2) (f) — Cancella- 
tion of notification constituting Gram 
Panchayats — Gram Panchayats sought 
to be included within adjoining munici- 
pality — Cancellation of notification does 
not violate Art. 40 of the Constitution. 
(Constitution of India, Art. 40). (A. P. 
Gram Panchayats (Declaration of Vil- 
lage) Rules (1969), R. 12). 


The Legislature has thought fit to em- 
power the Commissioner to cancel] a noti- 
fication issued by him under S. 3 (1) in 
the several circumstances enumerated in 
R. 12 of the Declaration of Village Rules. 
When a Gram Panchayat is sought to be 
included within an adjoining municipality, 
it is equally competent for the Collector 
to cancel the notification of the Gram 
Panchayat. The Municipality exercising 
its control over the local area or the 
Gram Panchayat exercising its control 
over that area are alike different units 
of self-Government. The principles of 
self-Government are not violated in any 
manner if the Gram Panchayat is denoti- 
fied and if that local area is included 
within the adjoining municipality, The 
denotification does not violate in any 
manner Art. 40 of the Constitution. The 
obligation of the State to organise vil- 
lage panchayats and to endow them with 
such power or authority as may be ne- 
cessary to enable them to function as 
units of self-Government is there only 
when the local area continues to be a 
village. When the notification constitut- 
ing the Gram Panchayat itself is cancel- 
led for valid purposes so as to include it 
within an adjoining municipality, Art. 40 
does not come in the way of the Govern- 
ment in including the local area within 
the limits of the adjoining municipality. 

(Para 11) 


(D) Andhra Pradesh Gram Panchayats 
(Declaration of Village) Rules (1969), R. 12 
-—- Not violative of Art. 14 of the Con- 
stitution. (Constitution of India. Art. 14). 

(Para 12) 
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a P.. : , K. Nagabhushanam v, Collecter; : Krishna, District 7 A. 1I-R. 


Andhra Pradesh Municipalities Act . objections before the Collector. who, -by - 
(6 of 1965S. 3. > - Andhra Pradesh Gram his order R’O.€. No. 9083/79-S1, dated - 
Panchayats Act Af S.,3 — Inclu- 27-9-1979, cancelled the notification con- - 
sion of local area compr! ed _ in Gram stituting the above Gram Panchayats with 
Panchayats within . adjoining <municipa- effect from the afternoon , of.,..30-9-1979. 
lity — Such inclusion is permissiblescnl The Government of Andhra Pradesh, in 


after cancelling notification constituting Arig dsten 8 No. 3471/Panchayats Tv/ 
ated 





said Gram Panchayats. (1966) 2 Andh Aji/7 d 5-10-1979, suspended’ the 
WR 458, Rel. on; 1980 LS (AP) 34 held aforesaid notifieation of the Collector in 

- obiter. (A. P. Gram Panchayats (Declara- exercise of its p under Sec. 232 of 
` tion of Village) Rules (1969), R. 12). the Gram Panchayats t; 
` (Para 16) Government by its G.O.Ms' No. 


: i nicipal Administration) dated. 10-2-i aa 
Cases Referred: Chronological Paras fter rejecting the objections received to 







1980 LS (AP) 34 (Andh Pra) 17, 18 its notification dated 13-8-1979, confirmed 
(1980) W. P. M. P. No. 10644 of 1979, Dl- the inclusion of the areas of the three: 
7-3-1980 (Andh Pra) ` 17, 19 Gram Panchayats aforesaid in.the limits 


(1976) 2 Andh Pra LJ 391: (1977) T Andh of Vijayawada Municipality. The Collec- 


WR 129 21 tor, by his proceedings . R.O.C. No. 9083/ 
(1968) 1 Mad LJ 27 6 79-S1 dated 20-2-1981 directed the Spe- 
(1966) 2 Andh WR 458 15, 19, 21 cial Officer, Vijayawada Municipality, 
1960 Andh LT 719 15, 16 to’ take charge of all the records of the 


(1947) 2 All ER 289:.(1948) AC 87: 63 Gram Panchayats from their. respective 
“TLR 446 (HL), Franklin | v. ‘Minister of Executive Officers. The Sarpanches of. 
Town Planning 6 Patamata and Gunadala. have filed W. P. 


y. M. Prasad: K. Ja annadha Rao, No. 933/81, seeking a writ of certiorari to 
far an as K ie General and guash. the proceedings of the Collector, 
Govt. Pleader (for Nos. 1, 3-and 4) and Krishna, made in R.O.C. No. 7083/79-S1, 
D. Venkata Reddy (for No. 2), for Re- dated 14-8-1979 and the. consequential 
spon dents. orders of the Collector, Krishna made in 

R.O.C: No. 9083/79-S1 dated 27-9-1979 and 

P. RAMACHANDRA RAJU; J:— Bha- R.O.C. No. 9083/79-S1 dated 20-2-1981. 
vanipuram, Patamata and’ Gunadala are The Bhavanipuram Rate-payers’ . Associa~ 
three Gram Panchayats constituted under tion by its President filed W.P. No. 1334/ 
the Gram Panchayats Act in the vicinity 81, seeking an appropriate writ for set- 
of Vijayawada Municipality. - These three ting . aside the notification in G.O.Ms. No: 
Panchayats come within the. definition 125. (Municipal S dated 
of local: area. as defined in Sec. 2, sub- 10-2-1981. Ba 
section (20) of the.A: P. Municipalities a : 
Act, 1965 (hereinafter called the ‘Munici- - 2. There does not: appear to be much 
palities Act’). The Government, by G. ©. dispute as to the facts, but as a great deal » 
Ms. No. 819 (Municipal Administration) rests on the proper inference to be drawn 
dated 13-8-1979 issued under Sec. 3 (1) from these facts, they may` be ‘stated 
(b) of the -Municipalities Act, declared chronologically as‘ follows. During 1976, a 
its intention to include the aforesaid local proposal was under consideration of ` the 
areas within the limits of- Vijayawada Government that the Vijayawada Munici- 
Municipality and invited objections there- pality should exercise some ‘control over 
to from the residents of the local area the Patamata Gram Panchayat so far às 
or tax-payers of the Municipality in ac- building regulations are concerned. The 
cordance with- S. 3 (2) of the Municipali- proposal. was rejected on the ground that 
ties. Act. The Collector, Krishna, by his it affects the autonomy of Gram Pancha- 
proceedings, R.O.C. No. 9083/79-55 dated yats Bhavanipuram, Patamatd and 
14-8-1979 informed: the Gram’ Panchayats) Gunadala-Gram Panchayats have become 
that in view of the proposal. to merge the practically: an integral part-- of Vijaya- 
local. areas comprised in the. Gram Pan- wada for which, master plan was prepar- 
chayats in the Vijayawada Municipality, ed to regulate the building activity with- 
the notification, constituting- the . three -in the municipal limits.. As these: Gram > 
Gram . Panchayats is,proposed ta be can- Panchayats were outside. the -municipal 
celled. He invited -objections from the area, the master plan could not be enforr- 
Gram Panchayats. as contemplated - by ed in those areas, The ..Government. in 
R.-12 (1) (2) Of. the: A..P. Gram Pancha- its G.O.Ms. No. 819 (Municipal . Admin- 

_ yats (Declaration. of Village) Rules,. 1969. | istration) dated. .13-8-1978,.. declared its 
. The three Grain Panchayats filed their- intention to- include: within the limits ‘of - 
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Vijayawada - Municipality thé “areas cém-* 
prised in Bhavanipuram, Patamata ` and 
Gunadala villages. The G.O. was issued 
after getting approval of both the Minis- 
ters for Municipal Administration and 
Panchayat Raj. In terms of the G.O., the 
Collector, Krishna was also requested to 
take necessary action to issue proceedings 
for denotification of the affected Pancha- 
yats and also for excluding the areas in 
question from the respective Gram Pan- 
chayats after following the procedure pre- 
scribed so as to enable the Government 
to issue the final notification including 
the local areas of the said Gram Pancha- 
yats within the limits of Vijayawada 
Municipality and report the fact to Gov- 
ernment immediately. On 13-8-1979 the 
following telegram was’ 
Municipal Administration Department to 
the Collector, Krishna. 


“The Government have approved the 
proposal forwarded in your letter No. 
9448/78 dated 15-9-1979 regarding inclu- 
sion of certain areas in the limits of 
Vijayawada Municipality in G.O.Ms. No. 


“819 (M. A.) dated 13-8-79 and prelimi- ` 


nary notification under S. 3 (1) (b) of the 
A. P. M. Act, 1965 is being published on 
13-8-79. Please issue show cause notice 
required under R. 12 (2) of the A.P.G.P. 


(Declaration of Village) Rules, 1969 to 
the affected gram panchayats today it- 
self.” = 
The Collector, after referring to the 


Government’s telegram dated 13-8-1979, 
issued the proceedings R. O.C. No, 9685/ 
79-S5 dated 14-8-1979 stating: 


“It is proposed to merge the entire area 


. comprised in the Gram Panchayats noted 


in column (2) of the statement within the 
Municipalities mentioned in column (3) 
thereof and as a result to cancel the noti- 
fications issued constituting the said Gram 
Panchayats either under S. 3 (1) of the 
Andhra Pradesh Gram Panchayats Act, 
1964, as amended, or under the corres- 
pondent provision of the repealed Acts. 


Now, therefore, the above Gram Pan- 
chayats are directed under R. 12 -(1) (ii) 
of the Rules issued in G.O.Ms. No. 364 
Planning & Panchayat Raj dated -10-7- 
1969, as amended to file their objections, 
if any, to the proposal..in question by 
means of a resolution before. 27-8-1979. 

The above Gram Panchayats are m- 
formed that in the event of their failure 
to file their objections, if any, within the 


‘time allowed further. action will be taken ` 


ex parte”, 


- There was a'further jaeren dated. 17-8- 


1979 issued to the Collector by the Pan- 


K- Nagabhiishanam v.: Collector, ‘Krishna District’ - 
-chay at Raj ‘Department te the fotlowing 


issued by the 


A, P. 125 
effect: 

“Refer G.O.Ms. No. 819 (M.A.) dated 
thirteenth August 1979 and telegram dated 
thirteenth August 1979 of Housing Mu- 
nicipal Administration and Urban Devel- 
opment Department(.) Expedite action 
under R. 12 of Rules issued for declara- 
tion of Village Rules, 1969(.)". l 
On 24-8-1979, the Municipal. Administra- 
tion Department requested the Collecter 
to furnish to the Government copies of 
the show cause notice issued by him and 
the replies received from. the affected 
Gram Panchayats with his remarks im- 
mediately so that the Government may 
have time to consult the Director of Mu- 
nicipal Administration also in the matter. 
The Sarpanchas of the three villages then 
presented. a memorandum dated 9-9-1979 
to.,the Minister-in-charge of Municipal 
Administration and requested, him to 
drop the. proposal to include the three 
villages in the municipality. The Minister, 
by an endorsement made by him on 8-9- 
i979 on that: representation, stayed the 
inclusion of the three gram panchayats ir 
the Vijayawada Municipality until fur 
ther orders. This endorsement was ad- 
dressed to the Secretary, Municipal 
Administration, but the stay order was 
not ultimately communicated to anybody. 
The Department referred the matter back 
to the Minister with the following note: 


“With reference to the orders of the 
Minister: (Endowments & Municipal Ad- 
ministration), it is submitted that in the 
G.O., cited only a preliminary notification 
has been issued calling for objections or 
suggestions. Six weeks’ time is allowed 
for receipt of these objections/suggestions. 
Final orders will be issued before 1-10~ 
1979 after considering the objections/sug- 
gestions, if any, received within. the six 
weeks’ time allowed. In view. of this, 
there is no need to grant stay orders 
now. For orders whether the petitioners 
may be informed that their representa~ 
tion will be taken into consideration be- 
fore issuing final orders in the matter. 
May he circulated to Minister (Endow- 
ments and Municipal Administration) for 
information and orders. 

The Secretary made the following note on 
12-9-1979: 

“Fhis should he enough, as'there is no- 
thing to be stayed now and the ‘points 
made by them- can be taken into account 
at the time of finalising the issue. (This 
note received approval of the Minister 
for. Municipal — DO tanan -on aoe 
1979).” l 
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The Government was faced with the -dif- 
ficulty as to how they should déal. with 
a situation where the Collector cancelled 
the notification of the three Gram Pan- 
chayats, but final decision has not been 
arrived at by the Government as to the 
inclusion of those denotified local areas 
in the Vijayawada Municipality and was 
of the view that as no stay orders have 
been issued, the question of vacating 
such stay order does not arise. (the stay 
order referred to in the note dated 25-9- 
1979 has obviously reference to the stay 
order earlier passed by the Minister for 
Municipal Administration on 9-9-1979). 
On 26-9-1979, the Secretary to Govern- 
ment, Municipal Administration Depart- 
‘ment gave the following telegram to the 
Collector, Krishna: 


“Refer Government Memo No. 2489/32/ 
79-M.A. dated 24-8-1979 and telegram 
No. 2488/32/79 dated 19th instant—orders 
denotifyiny Patamata, Gunadala, Bha- 


vanipuram Gram Panchayts for inclusion - 


in Vijayawada Municipality......... to take 
etfect from tthe afternoon of 30th instant 
should reach the Government before 30th 
instant positively so that final notifications 

can be issued by the Government before 
30th instant so as to enable the above 
areas to come within the Municipal limita 
with effect from Ist Oct.. Please take per- 
Sonal interest and ensure despatch if the 
above orders by a special messenger to 
reach the Government by 30th instant 
positively.” 


The Collector, Krishna, by his notifica- 
tion R.O.C. No. 9083/79- S1 dated 27-9- 
1979, cancelled the notification constitut- 
ing the Gram Panchayats, by passing the 
following order 

(operative portion only extracted). 


“By this office reference first cited the > 


(1) Gunadala, (2) Patamata, (3) Bhavani- 
puram Gram Panchayats in Vijayawada 
taluk were asked to show cause as 

why the notifications issued constituting 
_ those Gram -Panchayats should not’ be 


cancelled with a view to merge them with ~ 


the neighbouring Vijayawada Munici- 
pality. 

All the three Gram Panchayats bject- 
ed to the proposal on the ground that 
their merger with the Municipality 
would result in enhanced taxation with 
No proportionate increase in Civil ameni- 
ties. - 

After careful examination of the mat- 
ter, it is considered that the objections by 
the Gram Panchayats which have oppos- 
ed the proposal do not merit acceptance 


K. Nagabhushanam v. Collector, Krishna District 


A. L R. 


as the proposed merger is in the larger 
interest of the welfare of the residents 


of the three Gram Panchayats. 


Now, therefore, in exercise of the 


powers conferred under §S. 3 (2) (F) of-the oa 


Andhra Pradesh Gram Panchayats Act, 
1964, as amended, read’ with G.O.Ms. 
No, 64 Panchayat Raj dated 30-1-64 and 
under. R. 12 (1) (ii) of the Rules issued 
in G.O.Ms. No. 364 P.& P. R. dt. 10-7-69 
as amended, I, the Collector, Krishna, 
hereby cancel the Notifications issued 
under S. 3 (1) of the said Act or the cor- 
responding provisions of the repealed Act 
constituting the above Gram Panchayats 
with effect from the afternoon of 30-9- 
1979 subject to the following conditions, 
XX xx xx” 
The Ministers for Municipal Administra- 
tion and Panchayat Raj have noted on 
28-9-1979 and 29-9-79 that the proposals 
to include the three villages in Vijayp@ 
wada Municipality be dropped for i“ 
present as in their view, the objections 
raised by the Sarpanchas of the said vil- 
lages were reasonable. ' 
was, therefore, faced with the difficulty 
as to how they should meet the situation 
when the Collector has already cancelled 
the notification with effect from the after- 
noon of 30-9-1979. After taking advice 
from the Law Department, the Govern- 
ment exercised its suo motu powers of 
revision under Sec. 232 of the Gram Pan- 
Chayats Act and suspended the operation 
of the cancellation of the notification. by 
the order of the Minister for- Panchayat 
Raj -dated 5-10-79. The said order was 
communicated in the following manner: 


“Sub: Panchayats— Certain Gram Pan- » 


chayats in Vijayawada taluk Krishna dt, 
Merger with the Vijayawada | Municipa- 
lity — Cancellation of the Notifications — 
Suspended — Orders issued. 

Ref: Notification R.O.C. No. 9083/79/S1 
dated 27-9-1979 of the Collector (Pt, 
Wing) Krishna. 


2. Revision petition filed by Sarpan- 
chas of ‘Gram ‘Panchayats, Gunadala, 


Patamata, Bhavanipuram and the Publio. 


of the Panchayats. 


Under provisions of Sec. 232 of the 
A. P. Gram Panchayats Act, 1964, the 
operation of the Notification issued by 
the Collector, Krishna in the 
first cited is hereby suspended pending 
passing of final orders on the revision 


petition filed by the Sarpanchas of Guna- ` 


dala, Patamata, Bhavanipuram Gram 
Panchayats and the public of the Pan- 
chayats,”’ 


The Government - 


_ 


] 
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Consideration by the Government of the 
objections regarding the inclusion of the 
local areas within the municipal limits 
of Vijayawada Municipality was 
up again in April, 1980 and ultimstety by 
G.O.Ms. No. 125 (M. A.) dated 10-2-1981 


the Government afte" considering the 
objections raisea “against the proposal, 
confirmed the inclusion of the threa 


Gram Panchayats in the limits of Vijaya- 
wada Municipality. In its material terms, 
the G.O. reads as under: (only operative 
portions extracted). 


"In G.O.Ms. No. 819 (M. A.) dated 13-8- 
1979, a preliminary notification was issu- 
ed declaring the intention of the Govern- 
ment to include the areas specified in 
the schedule to the notification appended 
to it within the limits of Vijayawada Mu- 
nicipality and invited objections, if any, 
against the said proposal. The notifica- 
tion was published in the Andhra Pra- 
desh Gazette dated 13-8-1979. 


2. The Government having examined 

the objection received from the Sarpan- 
chas and other villagers have been con- 
sidered and it is finally decided to over- 
rule them as being untenable and they 
hereby confirm the inclusion of the areas 
specified in the Schedule in the notifica- 
tion referred to above in the limits of 
Vijayawada Municipality.” 
The Collector, Krishna, by his proceed- 
ings R.O.C. No. 9083/79-S1 dated 20-2-1981 
directed the Special Officer, Vijayawada 
Municipality, to immediately take charge 
of all the records of the said Gram Pan- 
chayats from the concerned Executive 
Officers and he also directed the concern- 
ed Executive Officers or the Sarpanchas 
to hand over the complete records to the 
Special Officer, Vijayawada Municipality, 
or his nominee forthwith. 

3. Section 3 of the A. P. Municipalities 
Act reads as follows: (only relevant por- 
tions extracted). 


“Constitution of Municipalities:— 

(1) The Government, by notification in 
the Andhra Pradesh Gazette, -shall, in 
the case of a local area with a population 
of not less than twenty five thousand and 
may, in any other case, declare their 
intention— (a) to constitute such local 
area as a municipality; or (b) to include 
_ within a municipality any local area in 
the vicinity thereof and defined in such 
notification; or (c) to exclude from a 
municipality any lecal area comprised 
therein and defined in such notification. 

(2) Any resident of a local area or tax- 
payer of a municipality, as the case may 


-_ 
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be, in respect-6f which any such notifi- 
cation has been published may, if he 
desiv%s to object to anything therein con- 
tained, submit his objection in writing to 
the Government within six weeks from 
the publication of the notification and the 
Government shall take all such objec- 
tions inte consideration. 


(3) When six weeks from the publica- 
tion of the notification have expired, and 
the Government have considered the ob- 
jections, if any, which have been sub- 
mitted, they may, as the case may be, by 
notification in the Andhra Pradesh 
Gazette, declare to be a municipality or 
include in or exclude from a munici- 
pality, the local area or any portion 
thereof. i 


(4) The provisions of this Act and the 
rules, bye-laws, orders or notifications 
mede thereunder and any resolution 
passed by a council shall come into force 
in or cease to apply to, any municipality 
or part thereof, as the case may be, on 
the date to be specified by the Govern- 
ment in the notification under  sub-sec~ 
tien (3); 

Provided that nothing in this sub-sec- 
tion shall affect the date from which, 
and the period of levy, if any, for which, 
any tax or fee is leviable under this Act. 


(5) Where any local area which is 
within the jurisdiction of any other local 
authority is constituted as or included in 
a municipality, the Government may pass 
such orders as they may deem fit as to 
the transfer to the council of such muni- 
Cipality, or disposal otherwise, of the 
assets or institutions of any such local 
authority in the local area and as to the 
discharge of the liabilities, if any, of such 
local authority relating to such assets 
or institutions. 


(6) Where any local area is excluded 
from a municipality and included within 


, the jurisdiction of any other local auth- 


ority, the Government may pass such 
orders as they may deem fit, as to the 
transfer to such local authority or dispo- 
Sal otherwise of the assets or institutions 
of such municipality in the local area 
and as to the discharge of the liabilities, 
if any, of such municipality relating to 
such assets or institutions.” 


Section 2 (20) defines ‘Local Area’ as in- 
cluding any town, village, hamlet, bazar, 
station or other area or any group of the 
same in the immediate neighbourhood of 
one another but does not include a can- 
tonment governed by the Cantonments 
Act, 1924. S. 1 (2) of the Gram Pancha- 





spate Aci erand: tò -the SN le` of: the - 
State “of Andhra Pradesh excépt,.amdng — 


other things,’ thé niunicipalities governed 


by -the law” relating to the municipalities 


S. 3 of the Gram Panchayats Act . reads 
_ as follows: {only relevant portions ex- 
ad 


; © "Declaration of a Village for the pur- i 


pose of this Act:— 


-(1) The Commissioner may, by notifica- 
. tion, and in accordance with the 
- made by the Government in this behalf; 
‘ declare any revenue village 
thereof or any part of a revenue taluk 
.to be a village for the purpose of this 
Act, and specify the name of the village. 


Explanation:—- For. the purpose of this 
sub-section; the expressions “revenue 
taluk” and - “revenue village” shall mean 
respectively any local area which is re- 
copnised as a taluk or village in the reve- 
nue accounts of Government after ex- 
cluding the area, if any, included in— ~ 


(a) a municipal corporation, governed 
by the Hyderabad. Municipal Corporation 
Act, 1955 (Act II of 1955); 

(b) a municipality governed by the law 
relating to Municipalities for the: time 
being in force in the State; 

(c) a mudng settlement governed. by 
the Andhra Pradesh (Telangana Area) 
Mining Settlements Act, 1956 (Act XLIV 
ol 1956); 


: (d) a cantonment governed by the Can- 
tonments Act, 1924 (Central Act 2 of 
1924), ` 

(2) The Commissioner may, by notifi- 
cation and in accordance with such rules 


' as may be prescribed in this’ behalf:— - 


(a) form a new village by separation of 
local’ area from any village or by unit- 
` Ing two or more villages or parts of vil- 


. lages. or by uniting any local area to a- 


par of. any village; 
En increase the local area of any vil- 


s ey diminish the local area of any vil- 
lag et 

* (Á). alter the boundaries of any village; 

(e); alter, the name of any village; 

(f) cancel a notification issued _ under 
can section. (1): ‘ 

Provided that before, issuing a notifica- 
tion under this. sub-section the Commis- 
sioner shall. giye the Gram -Panchayat 
‘which will be. affected by the issue of such 
Notification; an’ opportunity of -showing 
cause against the proposal and. consider 


the objections, if any, of such Gram Pan- 


chayat”, 


nN Nagabhiishanant: v. Collector,’ ‘Krishna District 


rules ` 
or hamlet 


is not a speaking order. The. 
$eedings: have; been issued. atthe. behest 


- 
. ae 


cae ASE R. 


Riile: i2 of ‘the A: P. Gram:> Panchayats i 
(Declaration of Village) Rules, 1969, - | 
troduced for the first tirhe by G.O. Mee 


i Ng 312, dated 11-4-1977 reads as under: 
for the time being in force in. the. State. | 





“iy {Shall be competent for the Com; 
missioner t6"aancel a notification und 
‘clause (f) of sub-section (2) of S. 3 in the 
following circumstances, “pamely:— . 

(i) where it is proposed. to constitute. a 
municipality for the village declared_ 


under sub-sec, (1) of S. 3 or part. thereof; ~ 


(ii) where a village declered under sub- 
sec. (1) of S. 3 or part thereof is proposed - 
to be merged in a neighbouring ae 
pality and the residual area is- not, ) 
the opinion of the’ Commissioner, p 
viable unit for continuing as.. a grar 
. panchayat; 


(iii) where the revenue village or ‘part 
thereof declared as a village under ‘stb-. 
section (1) of S5. 3 of the said Act ceases to . 
be revenue village due to submersion’ or 
depopulation and the necessity . for a 
gram panchayat ceases; ° E 

(iv) where it is found in the. actual 
working that thè gram panchayat for 
the village declared under sub-sec. (1) of 
S. 3 cannot function efficiently as a viable . 
unit of local. self-Government. 


' (2) The Commissioner shall, before 
issuing a notification under clause (f). of 
sub-sec, (2) of S. 3 of the Act, give to the 
gram’ panchayat” which will þe -affected 
-by the issue of such notification; an op- 
portunity of showing cause against the 
proposal and: consider ‘the objections, - if 
any, of such Gram: Panchayat”. 


4. Broadly stated, the followine: ‘are 
the main submissions made by Mr. V. T. 
M. Prasad, learned counsel appearing for ~ 
the’ writ petitioners in W. P. No. 933/81 
and Mr. K. Jagannadha - Rao, learned 
counsel appearing for the writ petitioner 
in W.'P. Ño.. 1334/81.. The Collector, 
Krishna, who acted as Commissioner 
‘under Sec. 3 of the Gram Panchayats Act 
read with the A. P. Gram Panchayats 
(Declaration of Village) Rules, 1969 ‘is -ʻa 
quasi-judicial authority and in- issuing 
the proceedings under R.O.C. No.:.9083/79- 
S5 dated 14-8-1979 and R.O.C: No. 9083/ 
79-S1 dated 27-9-1979, abdicated his func- 
tions to act as an independent < statutory 
authority and surrendered his judgment 
to the dictates of the Government and, 
both these proceedings--have no ‘legal 
validity. The proceeding of the Collector’ 
‘in R.O.C. ‘No. 9083/79-S1 dated . 27-9-1979 . 
said: pro- 


$ 


‘of the” vernment -without the. Commis- 
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sioner applying his independent mind to 


` the objections filed before him on behalf 


ww 


of the Gram Panchayats and several re- 
sidents of the three villages before he 


overruled those objections, The said pro- ` 


ceedings of the Collector were in viola- 


„tion of the stay earlier granted by the 


‘ “Government. The Government exercising 


its functions under Sec. 3 of the A. P. 
Municipalities Act is also a statutory 
authority, discharging quasi-judicial func- 
tions. G.O.Ms. No. 125 (Municipal Ad- 
ministration) dated 10-2-1981 is invalid 
(because) firstly, it is not a speaking 
order and secondly -that it has not con- 
sidered the various objections raised be- 
fore the Government by the residents of 
the local areas which were proposed to 
be included within the municipality and 
thirdly, that the said G.O. was passed 
without vacating the stay granted by the 
Government on 5-10-1979 under Sec. 232 


- of the Gram Panchayats Act. The three 


_ as effective local units 


‘diction to destroy the 


oes oS 
r * 


Gram Panchayats have been functioning 
of self-Govern- 
ment and the Government has no juris- 
continuance of 
these Gram Panchayats with a view to 
include them in an adjoining municipa- 
lity. Such an action offends the directive 
principles of the State policy as adum- 
brated under Art, 40 of the Constitution 
of India, 


5. The learned ,Advocate-General has 
supported the proceedings of the Collec- 
tor and the notification of the Govern- 
ment by submitting that both, the Col- 
lector, acting as Commissioner under the 
Gram Panchayats Act, and, the Govern- 
ment have acted only in discharge of their 
administrative functions. Both the auth- 


orities have dealt with the objections by 
applying their minds thereto 


Commissioner also applied his indepen- 
dent mind and did not act at the behest 
of the Government. What all the auth- 
orities have done in discharging their 
statutory duties have been done in com- 
pliance with the statutory directions. 
Both the authorities have given genuine 
consideration to the objections and did 
not deal with those objections with any 
pre-determined mind. There could be 
and there was no stay order prior to the 
Collector’s notification in R.O.C. No. 
9083/79-S1 dated 27-9-1979. There was 


- nọ revision filed by anybody under Sec- 


tion 232 of the Gram Panchayats Act. The 
Stay granted by the Government in. its 
memorandum No. 3471/Panchayats IV/A1/ 


- %9 dated: 5-10- 1979 was only intended- 19 


Pi 
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provide for the interval between the Col- 
lector’s order dated 27-9-1979 and G.O.Ms. 
No. 125 (Municipal Administration) dt. 
10-2-1981 and the said stay stood vacated 
when the Government issued G.O.Ms, 
No. 125 dated 10-2-1981. 


_ 6. A reading of S. 3 of the A. P. Mu-}- 
nicipalities Act leaves, no doubt, whatso- 
ever that the Government in declaring 
their intention to include the local areas 
within Vijayawada Municipality and in 
considering the objections raised by the 
residents of the local area or tax-payers 
of the municipality or in notifying after 
considering such objections including the 
local areas in the municipality, are dis- 
charging only their administrative func- 


. tions. True, they have an obligation to 


consider the objections filed before them 
either by the residents of the local 
area or by the tax-payers of 
the municipality, but that obligation bv 
itself does not constitute the Government 
a quasi-judicial authority. It is alike an 
administrative function which the Caol- 
lector acting as Commissioner is dis- 
charging in making the proposal to can- 
cel a notification issued under  sub-sec- 
tion (1) of S. 3 of the Gram Panchayats 
Act and in cancelling such notification 
after considering the objections raised by 
the concerned Gram Panchayats to the 
said proposal. The obligation on the part 
of the Commissioner to consider such ob- 
jections does not make him a quasi-judi- 
cial authority. S. 232 of the G. P. Act, 
no doubt, confers on the Government a 
power of revision, but the existence of 
such revisional powers in the Govern- 
ment does not constitute the Commis- 
sioner acting under the G. P. Act a quasi- 
judicial authority. R. 12 of the Declara- . 
tion of Village Rules enables the Com- 
missioner to cancel a notification where 
it is proposed to merge the Panchayat in 
a neighbouring municipality. In Franklin 
v. Minister of Town Planning, (1947) 2 
All ER 289, the House of Lords had oet- 
casion to deal with an analogous provi- 
sion under the New Towns Act, 1946. 
The said Act, while enabling the Minis- 
ter to make an order designating a parti- 
cular area as the site of the proposed new 
town, cast an obligation on him to invite 
objections and consider them and pass the. 
final order. The House of Lords held that 
no judicial or quasi-judicial duties were 
imposed on the Minister and the duties 


: are purely administrative, but the Act 


prescribed certain methods or steps in 
the eve ot that pice ‘In V, PE EmA 


Me = ’ ey 
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v. State of Madras, (1968) 1 Mad LJ 27, 
it was held that the function of the Gov- 
ernment in constituting a municipality 
` is administrative in nature and it is not 
‘necessary for the Government to give 
their reasons for the order. We, accord- 
ingly, hold that neither the Collector nor 
the Government were discharging any 
judicial or quasi-judicial functions in 
passing the impugned proceedings or no- 
tification and that such proceedings or 
notification were issued by them in their 
administrative capacities. 


7. It is not disputed that under the 
Gram Panchayats Act, the Collector, 
Krishna, who is constituted the Commis- 
sioner for the purposes of the Gram Pan- 
chayats Act, is an independent statutory 
authority. It is, however, argued that in 
issuing the cancellation notification, the 
Collector did not exercise his indepen- 
dent judgment but abdicated his statu- 
tory function and acted at the behest of 
the Government. 


. & We are satisfied that the request to 
- the Collector to issue notifications for 
cancelling the notification of the affected 
Panchayats contained in G.O.Ms. No. 819 
and in the telegram dated 13-8-1979 issu- 
ed by the Municipal Administration De- 
partment and the telegram dated 17-8- 
‘1979 issued by the Panchayat Raj Depart- 
ment and the letter of the Municipal 
Administration Department dated 24-8-79 
are all in the nature of necessary ad- 
ministrative steps to be taken before the 
concerned Panchayats are denotified for 
being included within Vijayawada Muni- 
cipality. 

9. The notification of the Collector in 
R.O.C. No. 9083/79-S1 dated 27-9-1979 
was made a day after the telegram dated 
26-9-1979 was issued to the Collector by 
the Secretary to Government, Municipal 
Administration Department. The con- 
tents of the telegram have been earlier 
extracted by us and the proper inference 
to be drawn is that the Collector issued 
the impugned proceedings shortly after 
he received that telegram. The mere cir- 
cumstance that he issued the notification 
after he received the telegram does not 
necessarily indicate that the Collector ab- 
dicated his functions and issued the noti- 
fication only in compliance with the di- 


rections given to him in the aforesaid. 


telegram. There was some urgency felt 
by the Government to include the three 
Panchayats in the Vijayawada Municipa- 
lity with effect from the afternoon of 
30th Sept., as the first half year 1979-80 
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areas should be denotified 
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ends by 30th Sept. In their counter, the 
Government have denied that they have 
issued any mandate tg the 
take a decision one way or the other. The 


question of including these three Pancha- ` 


yats in Vijayawada Municipality has 
been pending for some time past and the 
Collector, who had earlier issued the 
show cause notice under R. 12 of the De- 
claration of Village Rules, would have 
considered the objections and come to the 
conclusions by exercising his own inde- 
pendent judgment that these three local 
under the 
Gram Panchayats Act for being included 
in Vijayawada Municipality. We accord- 
ingly reject the submission made by the 
learned counsel for the petitioners that 
the Collector, in issuing the cancellation 
notification. acted at the behest of the 
Government and did not’ exercise his 
functions as an independent statutory 
authority. 


10. The Collector in cancelling the 
notification by his order dated 27-9-1979 
has summarised, though tersely the ob- 
jections raised by the Gram Panchayats 
to the proposal of the merger in the 
Municipality and expressed himself: 

“After careful examination of the mat- 
ter it is considered that the objections by 
the Gram Panchayats which have oppos- 
ed the proposal do not merit acceptance 
as the proposed merger is in the larger 
interest of the welfare of the residents 
of the three Gram Panchayats,” 

The Government while issuing G.O.Ms. 
No. 125: (Municipal Administration) dated 
10-2-1981 stated:. 

“The Government have examined the 
Objections received from the Sarpanchas 
and (objections from) other villagers have 
been considered and it is finally decided 
to overrule them as being untenable and 
they hereby confirm the inclusion of the 
areas specified in the Schedule in the 
notification referred to above in the limits 
of Vijayawada Municipality. 

The learned counsel for the petitioners 
submitted that both the orders are not 
speaking orders and do not give any indi- 
cation as to in what manner they have 
considered the objections raised as un- 
tenable and that for want of detailed 
reason given by the Commissioner in his 
cancellation notification, the petitioners 
are prejudiced in even taking the matter 
in revision under S. 232 of the Gram 
Panchayats Act and the Collector’s noti- 
fication should, therefore, ke treated as 
mon est. These impugned notifications 
have been issued by the Govern= 


Collector to . 


\ me. 
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ment and by the Collector in exercise of 
their administrative functions. Both the 
impugned notifications show that the ob- 
jections have been duly considered. 
There is no provision in any of the Acts 
that the objectors have to be given any 
jpersonal hearing. One cannot expect the 
authorities to give detailed reasons for 
the orders passed by them while dis- 
charging their administrative functions. 
No principles of natural justice have, 
therefore, been violated. The three Gram 
Panchayats are so immediately located 
adjoining the Vijay dwada Municipality 
limits that an outsider visiting any of 
these three Gram Panchayats will only 
feel that he is in Vijayawada and not in 
the limits of any Gram Panchayats. The 
residents of these Gram Panchayats have 
gained all the privileges of living in an 
urban area without a corresponding liabi- 
lity on their part to contribute a higher 
property, professional or other municipal 
taxes and without feeling any restraints 
on the building activity in these three 
Gram Panchayats. We accordingly hold 
that the absence of detailed reasons ‘in 
the two impugned notifications does not 
in any manner, invalidate those notifica- 
‘tions. The very fact that the Government 
who dropped the proposal at one time, 
later felt the need to include the three 
Gram Panchayats in the Vijayawada Mu- 
nicipality is itself a circumstance to indi- 
cate that all that could be said in favour 
of continuing the three Gram Panchayats 
has been said and the ultimate decision 
to cancel the notification arrived at by 
the Collector has been arrived at by him 
independently and the Government had 
given due weight to all the objections 
raised by the Gram Panchayats before 
it decided to include the Gram Pancha- 
yats within Vijayawada Municipality. We 
are satisfied that both the Collector and 
the Government have acted fairly and 
reached just decisions in cancelling the 
notification of the three Gram Panchayats 
and in including them in the Vijayawada 
Municipality. 

11. The petitioner’s learned counsel 
made a further submission that in no cir- 
cumstances, the Commissioner can can- 
cel a notification under Sec. 3 (2) (f) of 
the Gram Panchayats Act so long as the 
Gram Panchayat concerned has been 
satisfactorily functioning as a viable unit 
of the local self-Government. To accede 
to this submission is to ignore R. 12 of 
the Declaration of Village Rules. True, 
the Collector acting as Commissioner has 
to further the objects of the Gram Pan- 
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chayats Act and the interests of the Gram 
Panchayat. The Legislature has thought 
fit to empower the Commissioner to can- 
cel a notification issued by him under 
Sec. 3 (1) of the Gram Panchayats Act in 
the several circumstances enumerated “in 
R. 12 of the Declaration of Village Rules. 
When a Gram Panchayat is sought to be 
included within an adjoining municipa- 
lity, it is equally competent for the Col- 
lector to cancel the notification of the 
Gram Panchayat. The Municipality exer- 
cising its control over the local area or 
the Gram Panchayat exercising its con- 
trol over that area are alike different 
units of self-Government. The principles 
of self-Government are not violated in 
any manner if the Gram Panchayat is 
denotified and if that local area is includ- 
ed within the adjoining municipality. We 
do not also find any force in the submis- 
sion made by the petitioners’ counsel that 
the denotification violates in any manner 
Art. 40 of the Constitution. The obliga- 
tion of the State to organise village pan- 
chayats and to endow them with such 
power or authority as may be necessary 
to enable them to function as units of 
self-Government is there only when the 
local area continues to be a village. When 
the notification constituting the Gram 
Panchayat itself is cancelled for valid 
purposes so as to include it within an ad- 
joining municipality, Art. 40 of the Con- 
stitution does not come in the way of 
the Government in including the local) ` 
area within the limits of the adjoining! 

municipality, 


12. Another submission made is that 
R. 12 of the Declaration of Village Rules 
offends Art. 14 of the Constitution. It is 
stated that Gram Panchayats constituted 
at places further away from Municipali- 
ties can never be denotified but that Gram 
Panchayats adjoining municipalities run 
the risk of their notifications being can- 
celled. The notifications can be cancelled 
in terms of R. 12 in cases where it is pro- 
posed to constitute a municipality for a 
village or where it is proposed to merge 
the village in a neighbouring municipa- 
lity. All the villages cease to be a revenue 
village due to submersion or depopula- 
tion or where it cannot function effici- 
ently as a viable unit of local self-Gov- 
ernment. The classification, in our view, 
has been made on a rational basis. We 
find nothing in Rule 12 as violating in 
any manner Art. 14 of the Constitution. 


13. The main submission made by the 
learned counsel for the petitioners is that 
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until the. notification - constituting the 
three villages as Gram Panchayats. was 


cancelled, the Government has no juris- 


diction to include them in. the Vijaya- 
_wada Municipality. The Collector, had no 


doubt, issued a notification dated 27-9-. 


1979 cancelling the previous notification 
constituting the three villages into. Gram 
Panchayats, But this later notification 
was stayed by the order of the Govern- 
ment dated 5-10-1979 and the said stay 
order was never vacated. Hence the posi- 
tion was as if the notification dated 27-9- 


1979 .was not in existence on the date- 


‘when the villages were included in the 
Municipality under G.O.Ms. No. 125, D/- 
10-2-1981. 

14. The learned Advocate-General on 
the other hand contended that the right 
of the Government to include a local area 
within a Municipality under S5. 3 of the 
A. P. Municipalities Act should not be 
made to depend upon the cancellation of 
the notification of a Gram Panchayat 
‘made by the Collector. On a reading of 
the relevant provisions of the Municipa- 
lities Act and the Gram Panchayats Act, 
we are not prepared to hold that a can- 
cellation of the notification under the 
Gram Panchayats Act need not be made 
before a local area comprised in the Gram 
Panchayat is included in a Municipality. 

15. In Prakasam Nagar Co-operative 
House Construction Society Ltd. v. Gov- 
ernment of Andhra Pradesh, (1966) 2 
Andh WR 458, the question arose whe- 
ther without excluding any area from the 
Gram Panchayat, that area can be in- 
cluded within a Municipality. There, a 
certain local area from Pidingoyya Pan- 
chayat was included in the Rajahmundry 
Municipality without issuing any notifi- 
cation under Section -3 of the Gram Pan- 
chayats Act, cancelling the notification 
earlier issued constituting Pidingoyya as 
a Panchayat. Jaganmohan Reddy, J., (as 
he then was) held:— 


“It is obvious from a reading of Sec. 3 
of the Gram Panchayat Act that an area 
which has to be excluded from a Pan- 
chayat must be excluded im accordancé@ 
with Sec. 3 (2) by the Commissioner issu- 
ing a notification after giving the Gram 
Panchayat affected by the issue of such 
notification an opportunity of showing 
cause against the proposal and consider 
the objections, if any; of such Gram Pan- 
chayat. Prima facie, if the area is not 
excluded from the Gram Panchayat, it 
cannot be included in the District Muni- 
cipality, because the same area cannot 
-be subject to-the administrative. jurisdie- 
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tion of both these bodies. It is. obvious 
that the Legislature could not have in~ 


‘tended to permit such a situation to arise 


which will single out such a local area 
subjecting it to a heavy burden namely 
that both the Municipality as well.as the 
Panchayat will be able to levy taxes,. if 
the area is included in the Panchayat as 
well as in the District Board and the local 
area will have to bear the burden of tax 
imposed by both these bodies.............eeeee 
No doubt, subsequent to the filing of the 
writ petition, the Government have issu- 
ed a notification under Sec. 3 excluding 
this particular area from. the Gram Pan- 
chayat. All that is necessary now to do 
is to include the same after giving an 
local inhabitants 
under sub-section (2) of S. 4 of the Dis- 
trict Municipalities Act in the District 
Municipality of Rajahmundry, but that 
must be done irrespective of the present 
notification, that is, the present notifica- . 
tion cannot retrospectively be deemed to 
have validity merely because later after 


- the publication of the notification under 


S. 4 of the District Municipalities Act 
without excluding the area, that area 
has now been excluded: The impugned 
notifications, therefore, are held to be not 
valid.” - 


It is evidently to cover situations like 
this that R. 12 of the Declaration of Vil- 
lage Rules, 1969 was introduced subse- 
quently by G.O.Ms. No. 312 dated 11-4- 
1977. In Bhat Viswanath v. State of 
A. P., 1960 Andh LT 719 Umamaheswa- 
ram, J., considered the question whether 
the State Government was entitled to in- 
clude the villages of Gujarathipeta and 
Fazilbegupeta within the Srikakulam 
Muncipal limits and held that the State 
Government has such power. We hava, 
examined the material papers in the said 
case and we find that the local Govern- 
ment expressed its intention to include 
Gujarathipeta in the Srikakulam Munici- 
pality in its G.O.Ms. No. 1209 (Local Ad~ 
ministration) dated 7-6-1950 and also issu- 
ed notices to the Panchayat and the Dis< 
trict Board, North Visakhapatnam to 
show cause under the relevant provisions 
of the Local Boards Act why the notifi- | 
cation constituting Gujarathipeta village’ 
should not be cancelled and - 
withdrawn from the District Board, 
North Visakhapatnam. It was only after © 
considering such notices issued both te 
the District 
Board that the Local Government decided 
to cancel the notification and withdraw 


' the area from the District Board and.in+ . 


the. area — 
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clude it within Srikakulam Municipality. 
The omission to mention Sec. 5 (3) of.tha 
Madras Local Boards Act while issuing 
`- G.O.Ms. No. 1209 (Local Administration) 
dated 7-6-1950 was held not to invalidate 
the notification in any manner. It is 
abundantly clear from the aforesaid facts 
that the cancellation of the notification 
concerning Gujarathipeta area was made 
in accordance with the provisions of the 
Local Boards Act then in force. 


16. The Judgment of Umamaheswa-« 
tam, J., in the Srikakulam Municipality 
case (1960 Andh LT 719) (supra) is not, 
therefore, an authority for the proposi- 
tion that the Government can include a 
local area in an adjoining municipality 
without cancelling the notification by 
observing the procedure prescribed under 
Sec. 3 (2) ($) of the Gram Panchayats 
Act read with R. 12 of the Declaration 
of Village Rules. In the presence of those 
specific provisions of the Gram Pancha- 
yats Act providing for the power of the 
Commissioner to cancel a notification 
where that village is proposed to be 
merged in a neighbouring municipality, 
it is futile to contend that the Govern- 
ment can still act in exercise of its powers 
under Sec. 3 of the A. P. Municipalities 
Act in disregard of S. 3 (2) of the Gram 
Panchayats Act read with R. 12 of the 
Declaration of Village Rules. The provi- 
sions of the Municipalities Act and the 
Gram Panchayats Act have to be harmo- 
niously read together and we have no 
hesitation in rejecting the submission 


made by the learned Advocate General: 


that the provisions of the Municipalities 
Act have any primacy over the provisions 
of the A. P. Gram Panchayats Act. The 
Government can include the local areas 
within a municipality only after the 
notification of the Gram Panchayat under 
Section 3 (1) of the Gram Panchayats 
Act has been validly cancelled. In fact, 
the Government in its counter proceeded 
on the footing that such a cancellation 
is a necessary formality to be observed 
before the Gram Panchayat is included 
within the municipal limits. 

17. A Division Bench of this Court 
consisting of Kuppuswami, J. (as he then 
was) and P. A. Choudary, J. in Anwar 
Begh v. State of A. P. in W.P. No. 6598/79 
dated 27th Nov., 1979* had occasion to 
consider the validity of the initial pro- 
posal and final order of merger of the 
local area of Mallayapalem Gram /Pan- 
‘chayat into the Gudivada Municipality. 


‘Reported in 1980 LS (AP) 34: > 
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The learned: Advocate-General: has relied 
on ‘certain observations made by the said 
Bench in that judgment as also on the 
observations made by the same Bench on 
7-3-1980 in Review W. P. M. P. No. 
10644/79. Both the learned counsel ap- 
pearing for the petitioners. have 
mitted that those observations 
reconsideration and as supporting their 
submissions, have relied upon the ob- 
servations made by Amareswari,: J. in 
her order dated 9-4-1981 in W. P. Nos. 933 
and 1334/81. It has, therefore, . become 
necessary to notice the facts in W. P. No. 
6598/79 in some detail. 


18. The State Government in that 
case declared its intention to include a 
portion of the area of Mallayapalem 
Gram Panchayat into the Gudivada Muni- 
Cipality by G.O.Ms. No. 825 dated 13-8- 
1979. The Collector, Krishna, cancelled 
the earlier notification constituting Mal- 
layapalem into a Gram Panchayat by 
his order dated 26-9-1979. The writ peti- 
tion was filed challenging the validity of 
the aforesaid order of the District Col- 
lector dated 26-9-1979. The Division 
Bench observed that the District Col- 
lector, Krishna apparently mistook the 
intention of the Government contained 
in G.O.Ms. No. 825 dated 13-8-1979 as a 
desire to include the entire area covered 
by the Mallayapalem Gram . Panchayat 


require 


- Into the Gudivada Municipality and held 


that the action of the District Collector 
in cancelling the notification constituting 
Mallayapalem Gram Panchayat was not 
justified by the circumstances of the case. 
It accordingly, set aside that portion of 
the Collectors order relating to the erst- 
while Mallayapalem Gram Panchayat 
area which the Government did not in- 
clude in the Gudivada Municipality by 
its subsequent G.O.Ms. No. 691 M. A.) 
dated 30-9-1979. No express reference 
was made to R. 12 of the Declaration of 
Village Rules, The Division Bench would 


-appear to have kept in view R. 12 (1) (ii) 


of the Declaration of Village Rules in 
holding that the cancellation of notifica- 
tion affecting the entire Mallayapalem 
Gram Panchayat. to include only a parf 
thereof within Gudivada Municipality, 
was bad, but that such cancellation noti- 
fication was valid only in relation to the 
area forming part of Mallayapalem Gram 
Panchayat merged within Gudivada 


. Municipality, R. 12 (1) (ii) of the Rules 
-provides for the power of the Collector 
‘to cancel a notification where either the 


entire Gram Panchayat is proposed to be. 


. . merged-in a neighbouring. municipality: er 


sub- - 
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where part only of the Gram Panchayat 
is proposed to be merged in a neighbour- 
ing municipality and the residual area 
is not, in the opinion of the Commis- 
sioner, a viable unit for continuing as a 
- Gram Panchayat. In the impugned Col- 
lector’s notification dated 26-9-1979, no 
reference was made by the Collector that 
in his opinion, the residual part of Mal- 
layapalem Gram Panchayat was not a 
viable unit for continuing as a Gram Pan- 
chayat. That was why, the Bench ob- 
served:—— 

"It is true that the District Collector 
acting as the Commissioner for Pancha- 
yat Raj, has power to’ cancel the earlier 
notification constituting the Mallayapalem 
Gram Panchayat. But that power can 
be exercised by the Collector only for a 
statutory purpose and only on the as- 
sumption that the continuance of the 
Mallayapalem Gram Panchayat is no 
longer called for by the circumstances.” 


The following observation was also made 
in the said judgment:— 

“The suggestion of the petitioners that 
before this area is included in the Gudi- 
vada Municipality, that area must have 
been excluded from the purview of the 
Mallayapalem Gram Panchayat does not 
appear to be correct in view of the langu- 
age of S. 3 (D) (c) of the A. P. Munici- 
palities Act. The word ‘local area’ occur- 
ring in S. 3 (1) (c) of the A. P. Munici- 
palities Act does not necessarily mean 
an area which does not form part of any 
Gram Panchayat. In other words, under 
S. 3 (1) (c) of the A. P. Municipalities 
Act, it is competent for the Government 
to include an area which constitutes a 
part of a Gram Panchayat into a Muni- 
cipality.” 

Having held that the cancellation notifi- 
cation of Mallayapalem Gram Panchayat 
was valid to the extent of that portion of 
the Gram Panchayat which was included 
within the Gudivada Municipality, there 
was no further need for the Bench to 
have observed that such exclusion of the 
area from the Mallayapalem Gram Pan- 
chayat was not a condition precedent be- 
fore such excluded area could be includ- 
ed within the Gudivada Municipality. 
The further observation made by the 
Bench that the issuance of G.O.Ms. No. 
691 (M. A) dated 30-9-1979 is clearly 
supportable on the strength of S. 3 (1) (c) 
of the A. P. Municipalities Act has to be 
appreciated in the background of the facts 
in which such observation came to be 
made, By the date G.O.Ms. No. 691 M. A.) 
dated 30-9-1979 was issued by the State 
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Government, the cancellation notification 
issued by the Collector was already there 


and there was no further impediment in | 


the way of the Government from treating 
the excluded area as a local area to be 
included within the Gudivada Municipa- 
lity. We, accordingly, consider the ob- 
servation made by the Bench that it was 
not necessary to exclude any area from 
the Gram Panchayat before it is included 
in a municipality as obiter., 


_ 19 In Rev. W. P. M. P. No. 10644/79, 
the petitioners in W. P. No. 6598/79 
sought a review of that judgment on the 
ground that the procedure prescribed 
under Section 3 of the A. P. Gram Pan- 
chayats Act was not followed and that, 
therefore, there was no valid cancella- 


tion. In support of that submission, reli- , 


ance was placed on the judgment of 
Jagan Mohan Reddy, J. (as he then was) 
in the Rajahmundry Municipality case 
(1966-2 Andh WR 458) (supra). This spe- 
cific submission for invalidating the can~ 
cellation notification issued by the Col- 
lector does not appear to have been argu- 
ed when the Bench rendered its judg- 
ment dated 27-11-1979. The Review Peti- 
tion was dismissed, amongst other 
grounds, also on the ground:— 

“In any case, we do not consider that 
this is a matter for review.” 
There are, however, the following obser~ 
vations made in this judgment which re- 


_ Main to be considered: 


“A reading of S. 3 of the Municipalities 
Act would clearly show that the Munici- 
palities Act envisages, in constituting a 
new Municipality or enlarging the area 
of an existing Municipality, the possibi- 
lity of inclusion of an area, which al- 
ready forms part of a local authority into 
that Municipality. It is, therefore, clear 
that the Municipalities Act covers this 
situation and therefore all that a Court 
Should do is to find out the meaning of 
the language, Courts cannot treat this as 
"Casus Omissus”. The Municipalities Act 
provides for certain procedural 
guards in S. 3 itself According to S. 3, a 
notice must be given by the Government 
and a hearing must also be accorded by 
the Government to the parties likely to 
be affected by the proposed action. Such 


a notice and hearing would be confined . 
to the objects of the Municipalities Act, ~ 


This is a complete procedure, provided by 
the Municipalities Act. and for its opera- 
tion it cannot be made to depend upon 
the provisions of the Gram Panchayats 
Act. The scope of S. 3 of the Gram Pan- 
chayats Act is limited to according a hears 


.safe- 


#. 
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ing by the Commissioner of the Pancha- 
yat Raj to the Gram Panchayat for the 
purposes of the Gram Panchayats Act 
In other words, acting-under the Gram 
Panchayats Act, the Commissioner can- 
not ask the Gram Panchayat to show 
cause why a certain area shail not be 
excluded for the purpose of the Munici- 
palities Act. It is for that reason we find 
that there is no provision incorporating 
the machinery provided for under S. 3 of 
the Gram Panchayats Act in the Munici- 
palities Act. The Legislature clearly 
avoided overlapping in the powers of the 
State Government under S. 3 of the Mu- 
nicipalities Act and those of the Com- 
missioner under S. 3 of the Gram Pan- 
chayats Act, If the present argument of 
the learned counsel is accepted, the in- 
clusion of a local area, which already 
forms part of a Gram Panchayat into a 
Municipality, becomes impossible. As we 
have seen, a Commissioner under the 
Gram Panchayats Act can only issue a 
notice under S. 3 of the Gram Panchayats 
Act to the Gram Panchayat for the pur- 
poses of the Gram Panchayats Act. Ob- 
jections can also be considered by the 
Commissioner of the Gram Panchayat 
within the scope of the Gram Pancha- 
yats Act. Thus, the issuance of the nofice 
as well as the disposal of the basis which 
is relevant for the purposes of the Gram 
Panchayat (sic). But the issuance of the 
notice and hearing of objections under 
Sec. 3 of the Municipalities Act would be 
guided by wholly different considerations 
viz., the constitution of Municipality and 
the inclusion of a local area in that Mu- 
nicipality inasmuch as the Commissioner 
acting under the Gram Panchayats Act 
is not intended to be an instrument for 
implementing or working out the pur- 
poses of the Municipalities Act, it is rea- 
sonable to assume that it is not within 
the purview of the Commissioner of the 
Gram Panchayat under Sec. 3 of the Act 
to take into account the considerations 
which are relevant for the purpose of the 
Municipalities Act. This would clearly 
show the untenability of the petitioners’ 
contention that both the Acts must be 
read together. If the petitioners’ argu- 
ment is accepted, there would not be any 
legal way of excluding a local area form- 
ing part of a Gram Panchayat for the 
purpose of including the same into the 
Municipality under S. 3 of the A. P, 
Municipalities Act, because under Sec. 3 
of the Gram Panchayats Act, no notica 
on that basis can be issued by the Pan- 


chayat Commissioner,” 
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After referring to the judgment of Jagan- 
mohan Reddy, J. in the Rajahmundry. 
Municipality case (1966-2 Andh WR 458) 
(supra), the Bench proceeded to observe: 


“The assumption of the learned Judge 
that the Commissioner can issue a notifi- 
cation under Section 3 (2) of the Gram 
Panchayats Act proposing exclusion of 
the local area for the purpose of its in- 
clusion in the Municipality is, in our 
opinion, not founded on the language of 
Section 3 (2) of the Gram Panchayats Act. 
The Commissioner of the Panchayat Raj, 
acting under Sec. 3 of the Gram Pancha- 
yats Act, can only act for the purposes 
of the Gram Panchayats Act. The Gram 
Panchayat Act is in no way concerned 
with the constitution of a Municipality or 


‘Inclusion of a certain area in that Muni- 


cipality. It follows therefore that tha 
Commissioner of the Panchayat Raj can- 
not propose to exclude a local area con~ 
stituting a part of Gram Panchayat for 
the purpose of its being included in tha 
Municivalitv,” 

It is manifest that Rule 12 of the Declara- 
tion of Village Rules had not been 
brought to the notice of the Bench. The 
Declaration of Village Rules were also 
framed under the rule-making power of 
the State Government under S. 217 of 
the Gram Panchayats Act. Section 3 of 
the Gram Panchayats Act provides for 
the power of the Commissioner to cancel 
a notification issued under sub-sec. (1). 
Rule 12 of the Declaration of Village 
Rules makes a specific provision that it 
shall be competent for the Commissioner 
to cancel a notification where a village 
or part thereof is proposed'to be merged 
in a neighbouring municipality. The ob- 
servations quoted above would not have 
been made if only Rule 12 of the Decla- 
ration of Village Rules was brought to 
the notice of the Division Bench when it 
decided Rev. W. P. M. P. No. 10644/79. 
Amareswari, J. while hearing these writ 
petitions, was correct in holding that it is 
not permissible to include a local area 
not excluded from the Gram Panchayat 
in a neighbouring municipality and that 
the observations made by the Bench have 
the effect of producing. anomalous re- 
sults, Though Rule 12. of. the Declaration 
of Village Rules was not there, Jagan- 
mohan Reddy, J. in the Rajahmundry 
Municipality case (1966-2 Andh WR 458) 
(supra) held on a construction of Sec. 3 
of the Municipalities Act that there 
should be a cancellation of notification. 
under S. 3 of the Gram Panchayats Act 


before the village or part thereof is in- 
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cluded in a neighbouring Municipality. 
The observations of the Division Bench 
made in Rev. W. P. M. P. No. 10644. of 
1979, that the judgment 
Reddy, J., in the Rajahmundry Munici- 
pality case (supra) was not correctly de- 
cided, have to be treated as made Per 
Incuriam and are for that reason not 
binding. We, therefore, negative the con- 
tention of the learned Advocate-General 
that it was permissible for the Govern- 
ment to include the three villages of 
Patamata, Gunadala and Bhavanipuram 
in the Vijayawada Municipality even in 
the absence of a notification by the Col- 
lector cancelling the earlier notification 
constituting them into Gram Panchayats. 


20. It, therefore, becomes necessary 
for us to consider the submission made 
on behalf of the petitioners that the noti- 
fication of the Collector dated 26-9-1979 
cancelling the earlier notification was 
‘stayed by the order of the Government 
and before the stay order was vacated, 
the Government had no jurisdiction to 
include them in the Vijayawada Munici- 
pality. 

21. From the facts narrated at the 
commencement of this judgment, it is 
clear that no Revision Petition under Sec- 
tion 232 of the Gram Panchayats Act as 
such was filed against the order of the 
Collector dated 27-9-1979. On a perusal 
of the file which led to the stay order 
dated 5-10-1979, it is clear that the Gov- 
ernment stayed the cancellation notifica- 
tion as they wanted to avoid the ano- 
maly pointed out by Jaganmohan Reddy, 
J., in the Rajahmundry Municipality case 
(1966-2 Andh WR 458) (supra), as by 
then, the Government had not yet taken 
the decision to include the three villages 
within the limits of the Vijayawada Muni- 
cipality. The learned counsel for the 
petitioners are not therefore right im 
their submission that the stay order 
dated 5-10-1979 was stay granted in a 
revision petition filed under S. 232 of the 
Gram Panchayats Act. It is no doubt, 
true, a reference is made to a Revision 
Petition filed by the Sarpanchas in the 
order of the Government dated 5-10-1979, 
but this is an obvious mistake. The peti- 
tion filed by the Sarpanchas was.a peti- 
tion before the Minister for Municipal 
Administration and not a Revision Peti- 
tion under S. 232 of the Gram Pancha- 
yats Act. Merely because. that petition 
was referred to as-a Revision Petition 
- it does not entitle the :petitioners to sub- 
. mit, that, they, had in fact filed such a ‘Res 


of Jaganmohan — 
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. vision Petition under S. 232 of the Gram 


Panchayats Act and that the. stay order 
was made on such a revision petition fil- 
ed by them, In this view of the matter, 
the decision in WNarayanavalasa Gram 
Panchayat v. Government of Andhra Pra- 
desh, (1976) 2 Andh Pra LJ 391, does noft 
help the petitioners in any manner. 
There, in fact, a revision petition’ was 
filed by the affected Gram Panchayats 
and the Government which granted a 
stay order, vacated the stay on a repre- 
Sentation made by a member of the 
Legislative Assembly without giving an 
opportunity to the affected Gram Pan- 
chayat. Such is not the case here as the 
petitioners did not file any such revision 
before the Government under S, 232 of 
the Gram Panchayats Act and the stay 
granted by the Government, was not in 
any such revision petition but to enable 
the Government to avoid the anomaly 
following the cancellation notification be- 
fore the Government took its decision to 
include the three Gram Panchayats in the 
Vijayawada Municipality viz., that in the 
intervening period, the three villages 
would neither be Panchayats nor form 
part of the Vijayawada Municipality. 
When G.O.Ms. No. 125 dated 10-2-1981 
was issued, this stay granted by the Min- 
ister for Panchayat Raj dated 5-10-1979, 
came to an end. We, therefore, reject the 
contention urged on behalf of the peti- 
tioners that the Government had no jur- 
isdiction to issue the impugned order 
without vacating the stay granted by the 
order dated 5-10-1979. 


22. In the result, both the Writ Peti- 
tions are dismissed, No further orders are 
necessary in W. A. 275 of 1981. The par- 
ties, in the circumstances, are directed to 
bear their respective costs, 


23. Oral applications are made for 
leave to appeal to the Supreme Court in 
these Writ Petitions. We do not consider 
any substantial question of law of gene- 
ral importance required to be considered 
by the Supreme Court is involved in 
these Writ Petitions. The applications are 
rejected. 


24. Oral applications for suspension 
of the operation of the judgment are also 
made. We see no reason to suspend tha 
operation of the judgment, Dismissed. 


. Petitions: dismissed, 
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K. Ramachandra Reddy, Petitioner v. 
Govt, of A. P, and another, Respondents, 

Writ Petn, No, 8222 of 1981, D/- 9-12- 

1981. 
- A, P. Land Reforms Amendment Act 
(10 of 1977), Sec. 7 (5) Proviso — Land 
Acquisition Act (1894), Sec. 18 — Com- 
pensation determined under Sec, 7 (5) 
Proviso of Land Reforms Amendment 
Act — Landholder dissatisfied with com- 
pensation — Remedy would be under 
Sec. 18 of Land Acquisition Act. 

If a person is aggrieved that the com- 
pensation paid under Sec, 7 (5) proviso 
of Land Reforms Act is not proper then 
he must have a remedy, No such remedy 
is provided in the Act, But it does not 
mean that he can be without a remedy. 
When the Legislature held that he 
should be paid compensation as if the 
land has been acquired under the (Land 
Acquisition Act, then it means that he 
will have the remedy available to him 
under the Land Acquisition Act. If so 
he could seek a reference to the civil 
Court under S, 18 of the Land Acquisi- 
tion Act if he is dissatished with the 
compensation awarded by the Collector. 


(Para 4) 
P. Sivakumar Reddy, for Petitioner; 
Govt. Pleader, for Social Welfare, for 


Respondents, 


ORDER :— The petitioner herein filed 
a declaration under the Land Reforms 
(Ceiling on Agricultural Holdings) Act, 
1973 along with his four major sons be- 
fore the Land Reforms Tribunal, Kavalli. 
The Tribunal held that the petitioner 
Was In excess of the ceiling area by 
Ac, 42-80 cents of dry land. Accordingly 
the petitioner surrendered Ac. 42-80 
cents of dry land to the Government 
and the later had also taken possession 
of the land on 8-8-76, 


2. After the A. P. Land Reforms 
Amendment Act 10 of 1977 came into 
force, the petitioner filed a petition be- 
fore the Land Reforms Tribunal, Kavali, 
for fresh determination of his holding as 
per Sec, 4-A of the Amending Act 10 
of 1977, After hearing the parties the 
Tribuna] held that the petitioner was in 
excess by only Ac, 5-60 cents and he was 
entitled for reconveyance of Ac, 37-20 


cents of land out of Ac. 42-80 cents held | 


to be in, excess on an earlier 


occasion 
_ LY/AZ/G287/81/JDD/LGC-H | 
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Thereafter the -petitioner sent petitions 
to the Revenue Divisional Officer Kavali 
and to the Tahsildar, Kovur to imple- 
ment that order. Subsequently he came 
to know that the District Collector, Nel- 
lore decided on 3-10-77, under sub-s. (5) 
of 5. 7 of the A. P. Land Reforms 
Amendment Act 10 of 1977 not to re- 
convey the land to the petitioner but 
to pay him in lieu thereof an amount 
payable under the proviso to that sec- 
tion. On coming to know that the pre- 
liminary valuation of the property was 
being prepared by the Tahsildar, Kovur, 
the petitioner has sent some particulars 
fo the Tahsildar through registered 
post on 26-11-77, According to the peti- 
tioner ignoring the materia] supplied by 
him the District Collector had arbitrarily 
fixed the amount of compensation in a 
sum of Rs, 21,390/- on 10-7-78 and for- 
warded it to the Government for its 
approval. That amount was calculated 
at Rs. 500/- per acre as market value 
plus 15% solatium thereon, The Gov- 
ernment took two years to approve and 
finally gave its approval on 11-9-1981. 
According to the petitioner the market 
value fixed at Rs. 500/- per acre is very 
much below the market value of the 
land, Therefore, he received that 
amount under protest on 10-10-1980. 
Thereafter he sent a petition to the Dis- 
trict Collector through registered post 
On 20-11-1980 requesting him to refer 
the matter to the civil Court under 
S. 18 of the Land Acquisition Act 1894 
read with the proviso to sub-sec, (5) of . 
section 7 of the A, P. Land Re- 


forms Amendment Act 10 of 1977 
‘The petition was received in 
the Collector’s office on 21-11-1980. 
Since the petitioner had no in- 


formation either according to his request 
Or rejecting it, he had filed this writ 
petition on 5-11-1981. In this. writ 
petition he seeks a direction to the 2nd 
respondent, i.e. the District Collector, 
Nellore, to refer the matter under S. 18 
of the Land Acquisition Act 1894 to the 
Sub-Court, Nellore against the deter- 
mination of compensation by him, 

3. No counter has been filed by the 
respondents. The question for my con- 
sideration is whether the petitioner can 
ask for a reference under S. 18 of the 


‘Land Acquisition Act against the deci- 


sion of the District Collector under the 
proviso to sub-sec, (5) of S. 7. of the 


“A. P. Land Reforms (Ceiling on Agri- 
‘cultural © Holdingsy 


“Amendment Act 
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10 of 1977. S. 7 of the Act is a long sec- 
tion and it is not necessary for me to 
refer to the entire section. Suffice it if 


I refer to sub-sec, (5) of that section 
which reads as follow: 
"(5) where, as a result of the fresh 


determination of excess land or approval 
of fresh surrender of excess land or 
selection of the land to be surrendered 
in accordance with the provisions of the 
principal Act as amended by this Act, 
any land vested in the Government under 
Section 11 of the principal Act is to be 
retransferreqd to the person who sur- 
rendered such land, the land shall, sub- 
ject to such rules as may be prescribed 
be re-transferred to such person, on re- 
payment of the amount paid to him by 
the Government in respect of that land, 
and where such land was allotted or 


transferred to any person in accordance 


4 


‘land, a sum equal to the amount 


with the provisions of Section 14 of the 
principa] Act prior to the said date, it 
shall be lawful for the District Collector 
to resume the land from the person to 
whom the land is so allotted or transfer- 
red and in leu thereof allot or transfer 
to the allottee or transferee any other 
land vesting in the Government, sub- 
ject to the provisions of Section 14 
aforesaid, 


Provided that where the District Col- 
lector considers that the resumption of 
such land is likely to cause undue hard- 
Ship to the allottee or transferee thereof, 
he shall, subject the approval of 
the Government pay to the per- 
son who is entitled to receive the amount 
in respect of the land under the princi- 
pal Act, in lieu of re-transferring the 
that 
would have been payable for such land 
as if a notification under sub-section (1) 
of Section 4 of the Land Acquisition Act, 
1894 had been issued for the acquisition 
of that land on the first day of January, 
1975, after deducting the amount already 
paid to him in respect thereof.” 


4, According to the proviso if the Dis- 
trict Collector considers that the resump- 
tion of such land is likely to cause 
undue hardship to the allottee or trans- 
feree thereof he shall, subject to the ap- 
proval of the Government, pay to the 
person who is entitled to receive the 
amount in respect of the land under the 
principal Act, in Heu of the retransferr- 
ing the land, a sum equal to the amount 


that would have been payable for such- 


land aS if a notification under sub-sec, 


v. Mirza Ayanutullah Baig 


the Collector. 


XN 


A.I. R. 


(1) of S. 4 of the Land Acquisition Act, 
1894 has been issued for the acquisition 
of that land on the first day of January 
1975. If qa person is aggrieved that he 
has not been paid proper compensation 
then he must have a remedy. No such 
remedy is provided in the Act. But it 
does not mean that he can be without a 
remedy. Admittedly when the Legisla- 
ture held that he should be paid com- 
pensation as if the land has been acquir- 
ed under the Land Acquisition Act, then 
it means that he will have the remedy 
available to him under the Land Acquisi- 
tion Act. Tf So he could seek a reference 
to the civil Court under S, 18 of the 
Land Acquisition Act if he is dissatis- 
fied with the compensation awarded by 
Accordingly I hold that 
the petitioner could ask for a reference 
to the civil Court under S. 18 of the 
Land Acquisition Act. The petitioner 
has already filed a petition before the 
District Collector, Nellore on 20-11-1980 
to make such a reference. I, therefore. 
direct the District Collector, Nellore to 
refer the matter to the civil Court under 
S, 18 of the Land Acquisition Act, 
within one month from the date of re- 
ceipt of this order by him. 


5. Accordingly the writ petition is 
allowed with costs. Advocates fee 
Rs, 150/-, 


Petition allowed, 
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A, P. Kuruma Sangham Society, Ap- 
pellant v. Mirza Ayanutullah Baig, Re- 
spondent, 


Second Appeal No, 405 of 1979, 
12-11-1981, 


Civil P., C. (5 of 1908), O. 41 R. 2 — 
Societies Registration Act (21 of 1860), 
See, 6 — Suit by Society through its Se- 
crelary — Appeal agamst —- Competence 
of Secretary to sue representing society 
not questioned before trial and appel- 
late Court — Appellate Court was not 
right in entertaining the point suo motu 
without affording adequate opportunity 
to party concerned, 


Where the question raised before the 
trial] Court was that the Society was not 
a registered society and, therefore, if 
could not sue through its Secretary and 
the trial Court on evidence found that 
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the Society was a registered society 
and the secretary was its Chief Execu- 
tive Officer, the appellate Court was not 
right in entertaining the point suo motu 
relating to the capacity of the Society 
to sue through its Genera] Secretary. 
However, if the Court felt the need to 
reopen the case on a point never rais- 
ed by the appellant before it, the mini- 
mum that should have been done by 
the Court was to afford adequate oppor- 
tunity to the successful party respon- 
` dent before it. The Court did not do 
this, (Paras 3, 5) 

The Courts must be neutral between 
parties and must appear to be so in an 
adversary system of hearing. A point 
given up by the party cannot be the 
basis for reopening the case unless it is 
so fundamental and jurisdictional. The 
question whether the Secretary was au- 
thorised to sue representing the Society 
was not such a point and the Court 
ought not to have entertained it. The 
procedure followed by the Court im- 
pinged on the posture of its neutrality 
and the order of the appellate Court 
could not therefore be allowed to stand. 
AIR 1979 Gauhati 23 and (1975) 1 Mad 


LJ 297 Rel. on. ` (Paras 3, 5. 6) 
Cases Referred: Chronologicaj Paras 
AIR 1979 Gauhati 23 4 
(1975) 1 Mad LJ 297 5 


N. B. Ranga Rao, for Appellant: N. V, 
Ranganadham, for Respondent, 


JUDGMENT :— The suit was filed by 
A. P. Kuruma Sangham represented by 
its General Secretary Sri Agiri Gopala- 
rao against the defendant for recovery 
of a sum of Rs. 3,300/- representing the 
arrears of rent and for possession of the 
suit premises. That suit was contested 
by the defendant-tenant. One of the 
contentions raised by the defendant was 
to deny that the plaintiff was a regis- 
tered Society. The defendant also con- 
tested the legal authority of Sri Agiri 
Gopalarao to sue. On that the trial 
court raised the following issues :—~ 

1, Whether the plaintiff is a register- 
€d society ? 

2. Whether A. Gopalarao is entitled 
to file the suit? 


2. On the first issue the plaintiff 
produced the certificate of registration 
which the tria] Court accepting held that 
the Society was a registered Society. 
But the trial] court misunderstood the 
second issue as an independent issue, 
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Accordingly it independently examined 
the evidence and found that the General 
Secretary, A. Gopalarao was empowered 
to manage and supervise the day-to-day 
activities of the Sangham and conduct 
the meetings, attend to its correspon- 
dence, implement the resolutions, manage 
all the properties of the society of San- 
gham, It found the Secretary of the 
plaintiff-Sangham to be the Chief Ex- 
ecutive Officer of the Sangham and that 
therefore the Secretary was entitled to 
file the suit under the authority of the 
plaintiffs constitution. Against that 
judgment of the trial Court the defen- 
dant filed an appeal in the cause title 
of which he had described the plaintiff 
respondent as “A, P. Kuruma Sangham 
Situated at Karvan. Hyderabad, repre- 
sented by its Genera] Secretary Sri 
Agiri Gopalarao s/o Mallaiah, resident 
of Karvan, Hyderabad.” In the body 
of his memorandum of grounds, the ap- 
pellant-defendant had never objected to 
the competence of the Scretary to re- 
present the Sangham and sue the de- 
fendant on its behalf, In other words, - 
the description of the plaintiff in the 
cause title of the defendant’s memoran- 
dum of grounds of appeal was not in- 
tended to be formal, From the state- 
ment made by the learned counse] for 
the appellant and not denied by the 
learned counse] for the respondent, I 
gather that the defendant’s appeal was 
never heard on this point as no such 
point was taken in the grounds advanced 
in the arguments, The lower court ac- 
cordingly heard the appéaj] on points 
other than those relating to the com- 
petence of Gopalarao to represent the 
Society and on conclusion reserved its 
judgment. It posted the case for judg- 
ment on 19-4-1979, On that day the 
learned Judge of his own motion raised 
the question relating to the competence 
of GOpalarao, Secretary to represent the 
society and sue the defendant and post- 
ed the matter for arguments the next 
day ie, on 20-4-1979. On 20-4-1979 
he heard the argument and rendered 
this judgment under appeal four days 


_ thereafter, 


3. The plaintiff attacks this judgment 
in this Second appeal, Firstly he ob- 
jects to the procedure followed by: the 
lower court and secondly he objects 
to the judgment on the basis of the 
merits in the case. Taking the uncon- 
tradicted facts as stated by the appel- 
lants cOunse] I must say that the pro- 
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cedure followed by the appellate Judge 
is not satisfactory. Courts must be neu- 
tra] between parties and must appear 
to be so in our adversary system of 
hearing. A point given up by the party 
cannot be the basig for reopening the 
case unless it ig so fundamental] and 
jurisdictional. The question whether the 
Secretary was authorised was not such 
a point. However, if the court felt the 
need to re-open the case on a point 
never raised by the appellant before it, 


the minimum that should have been 
done by the Court was to afford ad- 
equate opportunity to the successful 
party-respondent before it. I regret to 


say that the Court did not do in this. 
On the other hand, he reopened the mat- 
ter on 19-4-1979 and posted the matter 
on 20-4-1979. This is clearly hurrying 
up of the hearing of the appeal. Whe- 
ther it also amounted to burying justice 
in the case I need not deal, All I say 
is that the procedure } 
Court impinged on the posture of its 
neutrality, . 

4. But what is much more important 
and conclusive against the judgment is 
the objection of the appellant-plaintiff 
based on a point of law. The appellant 
says that when once the defendant had 
appealed against the trial court’s judg- 
ment showing the respondent as the San- 
gham represented by his client Secre- 
tary Gopalarao without objecting to the 
capacity of the Secretary to sue repre- 
senting the Sangham in the body of the 
memorandum of grounds, the defendant 
must be taken to have waived or given 
up that objection, This legal contention 
of the appellant-plaintiff appears to be 
fully supported by a judgment of the 
Gauhati High Court reported in Hala- 


dhar Sarma v. Assam Go-seva Samity, 
AIR 1979 Gauhati 23. In that decision 
it is held :— 


‘Where in the appeal against a society, 
the respondent-society was described in 
the memo of appeal as the society 
through a particular person -as its pre- 
sident, the appellant must be deemed to 
have admitted the person so referred as 
the president of the 
sequently, the appellant could not deny 
the locus standi of such person to file 
the suit against which appeal was pre- 
ferred. as the president of the society 
in question, In such a case. it was not 
open to the appellant to say that the per- 
gon was so described in the memo of ap- 


_ peal because. he was. similarly described: 
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'tary was 


followed by the > 


. arguments are no doubt 


‘dant appears to me to be 


society. Con-. 


in the plaint when there was no- allega- 
tion to that effect in the memo .of appeal 
Or anywhere.” , . oH 


3. Following that judgment I. hold 
that the learned Appellate Judge ought 
not to have entertained the present ob- 
jection, relating to the capacity of the 
Society to sue through its General Se- 
cretary, Gopalarao, particularly suo motu, 
It should be noted that the trial] court 
had found on evidence that the Secre- 
empowered to manage and 
supervise day-to-day activities’ of the 
Sangham and conduct the meetings, at- 


‘tend correspondence, implement the re- 


solutions, manage all the properties of 
the society of Sangham and the Secre- 
tary was the Chief Executive Officer of 
the Sangham. The Society has made 
available the funds to the Secretary 
for issuing lawyer’s notice to the defen- 
dant before institution of the suit and 
thereafter. for institution of the suit by 
incurring expenditure. In those cir- 
cumstances, the appellate Judge was not 
right in holding that the Secretary had! 
no authority to sue. It must be noted 
that these objections which are of a 
technical nature not touching upon the 
merits of the matter justice of the cause 
should not be light-heartedly entertain- 
ed by the Courts in civil] litigation. Such 
pleasant to 
hearing but offensive to justicing. The 
complaint of the appellant that this 
particular objection that the Secretary 
was not a competent person to represent 
the society was not taken at all in the 
written statement filed by the defen- 
correct. The 
defendant’s written statement read care- 
fully reveals an objection of the defen- 


-dant on the ground that the Society was 


not registered and that, therefore, Gopa- 
larao could not sue, The objection was 
not that the Secretary, Gopalarao. was 
not authorised by the constitution of the 
Society or by special resolution to sue. 
Yet, the appellate court considered this 
objection because of its too much of 
Obsession I suppose with the provisions 
of Statute. The relevant provision of 
the Societies Registration Act is merely 
enabling. (see Educational Society, 
Tirunelveli y, Madurai University (1975/ 
1 Mad LJ 297). 


6. In view of the above, I allow this 


“appeal, set aside the order of the appel- 


-Jate court and confirm the decree of the 


.trial Court, There will be no order as. to}. 
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costs: in this court. 
shall pay the costs: - of ‘the plaintiff in 
_ the trial court as well as in the first- ap- 
pellate court, 
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A. Poornachandrarao, Petitioner v. 
Government of Andhra Pradesh, and 
others, Respondents, 


Writ Petn, No, 4220 of 1979, D/- 3-11- 
1981. 


A. P. Charitable and Hindu Religious 
Institutiong - and Endowments Act (17 
- Of 1966), See, 2 (5) — Purpose of: pro- 
viding facilities foy spiritual betterment 
— It is charitable purpose, 


The object of providing facilities to 
persons for their spiritua] betterment is 
a charitable purpose within meaning of 
Sec, 2 (5), The purpose of this kind of 
trust would directly fal] within the last 
clause of Sec. 2 (5) of advancement of 
any other object of utility or welfare of 
the general public not being an object 
of an exclusively religious nature, There 
can be no doubt that spiritual better- 
ment is an object of welfare atleast to a 
‘large section of the public who believe 
in it, By providing them with physical 
opportunities to probe and investigate 
into the eternal verities of this myster- 
Tious life and death and to help them- 
selves to feed their minds with subli- 


mity of thought and purity of meditation. 


the trust-is promoting and advancing the 
welfare of the genera] public. The age~ 
old objects of Hindu life embracing 
Dharma, Artha, Kama, Moksha clearly 
take in spiritua] pursuits, As the- Bible 
says, man does not live by bread alone. 
Freedom to think is the very essence of 
human liberty, Man’s life need not al- 
ways be bound by the narrow ties of 
‘money nexus alone, It is now recognized 
by even secular thinkers that it is love 
alone that promises to save ‘man from 
his present day torments of alienation. 
Creation of physica] conditions that make 
_ the practice of that quest possible with- 
out asking for anything in return can- 
not but be called a purpose advancing 
general welfare. Further, such purpose 
cannot be said to be of an exclusively 
religious character, (Para 7) 


LY/AZ/G56/81/SNV -` 


A- Poornachandrarao vs 
But the defendant- 


Appeal allowed, — 


. to al) irrespective of their 


Govt. of A P. ~. 


(B)` Constitution .of: India, Art, 226 — . 
Writ petition — Maintainability .— Con- 
duct of party — Effect of. 

Where a party, the petitioner, went be- 
fore the Deputy Commissioner, of A, P. 
Charitable Endowments Act invoking 
the aid of the Act for getting himself 
declared as a hereditary trustee on the 
kasis that the trust is a charitable insti- 
tution within the meaning of the A. P. 
Endowments Act and then pursued, his 
remedy by way of a suit on that basis. 
his conduct of asserting to the contrary 
in writ petition, would disentitle him to 
the aid of High Court in writ peti- 
tion, (Para 9) 

(C) A. P, Charitable and Hindu Religi- 
ous Institutions and Endowments Act (17 
of 1966), Sec, 21 (1) — Trust providing 
facilities for having spiritua] betterment 
of men, as its purpose — Buildings of 
trust cannot be used for Ayurvedic Col- 
lege by Authorities under the Act. 

Where the purpose of the trust was 
to advance spiritual well-being of a sec- 
tion of the people by providing them 
with opportunities to practise sadhanas 
of Bhakthi, Gnana and Yoga, the auth- 
Orities under the Act cannot use the 
trust property for a purpose like running 


an Ayurvedic College, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1962 SC 1589 6 
(1923) 1 KB 522: 128 LT 867: 92 LJ KB 
363, Mellows v, Low 6 
T. Veerabhadrayya, for Petitioner; 


Govt, Pleader, for GAD, for Respon- 
dents, 
ORDER:— One Seetharamavadhuta 


of Patmatalanka of Vijayawada, Krishna 
District, had founded ‘Tapovanam’ and 
created a trust for its running. The trust 
deed was first registered on 15-4-1951. 
The land and the buildings belonging to 
the said Avadhuta, were declared to be 
the trust properties to be used for the 
purposes ‘mentioned in the trust deed 
which are those to help and enable the 
Spiritually minded to pursue and prac- 
tise Sadhanas connected with Bhakthi, 
Gnana and Yoga, Although the founder 
desired that such persons should be 
tradition-bound, he laid it down that the 
use of the Tapovanam should be open 
caste, creed 
and religion, In this first trust deed the 


. aforesaid: Seetharamavadhuta had ap- 


pointed himself as.the sole Managing 
Trustee, He nominated the present writ 


. petitioner to*succeed ‘him as ‘the trustee.. 
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On his demise. Later, on 20-3-58 the 
aforesaid Seetharamavadhuta had exe- 
cuted g supplementary trust deed ap- 
pointing five trustees including himself 
to administer the trust. On a subsequ- 
ent date on 22-10-1963 the said Ava- 
' dhuta had modified the earlier first trust 
deed dated 15-4-1951 and the supple- 
mentary trust deed dated 20-3-58. On 
28-10-63 he executed yet another regis- 
` tered trust deed appointing onè Sri 
Pingali Narasimharao as President and 
Managing Trustee and vesting properties 
and ajl his powers in him for the pro- 
per administration of the trust. Under 
the last trust deed he had nominated 
twelve persons including. himself as 
trustees to assist the above Managing 
Trustee Sri Pingali Narasimharao. 
Through ali these changes the trust had 
undergone the dedication of the pro- 
perties to trust remained unaltered; so 
were the trust purposes, The aforesaid 
Avadhuta died in the year 1965, On the 
death of Avadhuta the present writ peti- 
tioner had claimed to succeed the said 
Avadhuta as hereditary trustee of the 
above trust. Under Sec, 77 of the Andhra 
Pradesh Charitable & Hindy Religious 
Institutions and Endowments Act (Act 
17 of 1966) (hereinafter referred to as 
as the ‘Act’) he filed a petition before 
the Deputy Commissioner, Endowments, 
Kakinada for a declaration to that effect. 
The petitioner asked for this statutory 
relief. because a doubt was created about 
his position as a trustee, While he was 
mentioned as one of the trustees in the 
first and the second trust deeds he was 
omitted from the list of 12 trustees men- 
tioned in the last trust deed dated 28-10- 
1963, The Deputy Commissioner by his 
order dated 31-3-75 rejected the claim 
of the present writ petitioner to be the 
hereditary trustee, Sec, 77 of the above 
Act gives such powers of decision to the 
Deputy Commissioner, The above statute 
provides a remedy against such a deci- 
sion of the Deputy Commissioner, Ac- 
cordingly, the present writ petitioner fil- 
ed a suit in O. S.- No, 30/76 before the 
District . Court, Machilipatnam under 
Sec. 78 of the Act, In that suit, which 
is now pending, the petitioner is claim- 
ing to be a hereditary trustee and the 
decision of the Deputy Commissioner 
dated 31-3-75 .is wrong, 


2. During the pendency of the above 
petition filed by the present writ peti- 
tioner before the Deputy Commissioner 
of Kakinada a.: departmental Executive 
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Officer had been appointed under S. 77 (4) 
of the above Act to manage the pro- 
perties of the trust, Since then the 
Tapovanam institution is being managed 
by that officer, Now it is said that the 
immediate provocation for filing this 
petition is a threat from the Endowment 
authorities to hand over a portion of the 
building of the Tapovanam to the. Gov- 
ernment Ayurvedic College, | 


3. In this writ petition, petitioner 
raised a basic issue, The writ petitioner 
now says that the Tapovanam institution 
is not a charitable institution at all and 
that therefore the application of the pro- 
visions of the aforesaid Act 17 of 1966 to 
the Tapovanam trust is illegal. 

4, Sri Veerabhadrayya, the learned 
counse] of the petitioner argued in sup- 
port of this contention that the stated 
purposes of the Tapovanam trust can- 
not be described as charitable purposes 
within the meaning of the Act and that 
therefore the Tapovanam cannot be cal- 
led as a ‘charitable institution’ under 
the above Act, Basing himself on this 
argument Mr. Veerabhadrayya contends 
that the action of the State authorities 
appointing an Executive Officer for the 
management of the Tapovanam trust 
properties should be declared illegal. 
This contention is countered by the res- 
pondents, 


5. Under the terms of the trust deed 
certain properties were endowed for the 
maintenance of the Tapovamam and cer- 
tain purposes were enumerated as trust 
purposes for’ the furtherance of which 
alone the trust property should be ap- 
plied, From the terms of the trust deed 
it is clear that the founder intended that 
the Tapovanam should be used by those 
spiritually high-minded persons desirous 
of practising Bhakthi, Gnana and Yoga.’ 
The question is whether those purposes 
can be regarded as charitable purposes - 
under the above Act. The argument of 
the Jearned counsel for the petitioner 
is that those purposes of the trust can- 
not be described as a charitable purpose 
within the meaning of Sec, 2 (5) of the 
Act, Sec. 2 (5) defines ‘charitable pur- 
pose’ in these words: 


‘Charitable purpose,’ includes :— 
(a) relief of poverty or distress; 
(b) education a 

(e) medica] relief. 


(d) advancement of any other object 
of utility or welfare to -the genera] pub- 
lic or a section thereof; not being an ob- 
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ject of an exclusively religious’ nature: 
It is admitted that the trust purpose of 
using Tapovanam properties for facilitat~ 
ing practice of Bhakti, Gnana and Yoga 
Sadhanas does not fal] under any one of 
the enumerated purposes under S, 2 (5) 
of the Act, The enumerated purposes 
under Sec, 2 (5) of the Act such as pro- 
viding relief to the public from poverty 
or distress or imparting education or af- 
fording medica] relief do not clearly 
taken in the trust purpose, The question 
then reduces itself to a consideration 
whether the trust purposes fal] under 
‘object of utility or welfare to the gene- 
ral public or section thereof.’ which is 
not exclusively of a religious nat- 
ure, The petitioners argument jis 
that the trust purpose does not fal] even 
under the residuary clause, 


6. It is thus argued by the learned 
counsel for the petitioner that the spiri- 
tua] purpose cannot be a charitable pur- 
pose within any one of the above mean- 
ings of the Act, The learned counsel 
said that just as a political purpose was 
held not to be a charitable purpose in 
Laxman Balwant v. Charity Commr. 
Bombay, AIR 1962 SC 1589 the spiritual 
purpose should also be held in this case 
as not falling within the category of a 
charitable purpose, For more than one 
reason, J find that the whole argument 
of the learned counsel to be unaccept- 
able, The underlying assumption of this 
argument of the petitioner is that Sec- 
tion 2 (5) of the Act defines the words 
“charitable purposes,” exhaustively and 
that therefore what does not fall under 
the enumerated heads of Sec, 2 (5) of 
the Act cannot be called a charitable 
purpose, This argument is based on a 
clearly erroneous assumption, Sec. 2 (5) 
of the Act, defines charitable purpose 
by adopting the well-known method of 


inclusive definition, The definition 
clause defines ‘charitable purpose’ 
as including and not ag meaning 


Or as meaning and including (a) relief 
of poverty or 
(c) medicaj relief: (d) advancement of 
any other object of utility or welfare 
of the general public or a section thereof 
not being of an exclusively religious 
nature, The word ‘includes’ whenever it 
is so used in a definition clause cannot 
be taken to be exhaustive, It can only 
be read as a word of enlargement rather 
than of restriction and enumeration. In 
other words, the origina] and natural 
meaning of the word defined by the 
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distress, (b) education; | 
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method of inclusive definition cannot 
be discarded, It is wel] known that this is 
the difference between an inclusive de- 
finition clause and meaning definition 
clause (see Mellows v, Low (1923 1 KB 
022), It is therefore clear that the de- 
finition clause in Sec, 2 (5) of the Act 
does not define the charitable purpose 
to mean only those enumerated things 
or objects mentioned in Sec, 2 (5) of 
the Act, It follows therefore that the 
type of charitable purposes enumerated 
by Sec, 2 (5) should not be taken to be 
exhaustive, In other words Sec. 2 (5) 
Should only be regarded as enumerative 
and not exhaustive, Considering the in- 
herent difficulties involved in exhaus- 
tively defining a charitable purpose the 
legislature should be taken to have ad- 
opted this strategy deliberately, This be- 
comes clear when the strategy of in- 
clusive definition adopted by the statute 
in Sec, 2 (5) of the Act ig contrasted 
with the alternative strategy of defining 
fhe words to mean certain things ex- 
haustively resorted to by the statute in 
secs, 6, 7, 8,9, 10, 11,12 and 13 of the Act, 
The question whether the purpose of 
trust in the present case falls under the 
category of a charitable purpose should 
not therefore be answered by merely 
looking to the few illustrations mention- 
ed in Sec, 2 (5) the Act, We have to 
stil] ask ourselves whether in common 
parlance and in the natura] meaning of 
that word the purposes sought to be pro- 
moted by the Tapovanam trust deed 
could be regarded as charitable purposes 
even though they might fal] outside the 
scope of ‘charitable purposes,’ particu- 
larly mentioned and enumerated in Sec- 
tion 2 (5) of the Act, Examining from 
that point of view, I have no doubt in 
holding that the purpose of the trust 
which is to provide facilities to those 


' spiritually minded persons to practice 


spiritual pursuits is a charitable purpose 
within the ordinary meaning of that 
word, So long as the rendering of those 
services and providing of those ameni- 
ties is not charged for by Tapovanam 
and those purposes cannot be denied to 
be for the good of the gene- 
ral public, it ig not unreasonable 
to hold that the purposes of the trust are 
charitable in nature, 


7. But it appears to me that this long 
discussion may not strictly be necessary. 
It appears that the purpose of the trust 
would directly fall within the last clause 
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of advancement of any other object of 
utility or welfare of the ‘general public 
hot being an object of an exclusively 
religious nature, There can be no doubt 
that spiritua] betterment is an object of 
welfare at least to a large section of the 
public who believe in it. By providing 
them with physica] opportunities to 
probe and investigate into the eternal 
verities of this mysterious life and death 
and to help themselves to feed their 
minds with sublimity of thought and 
purity of meditation the trust is pro- 
moting and advancing the welfare of the 
general public. The age-old objects of 
Hindu life embracing Dharma, Artha, 
Kama Moksha clearly take in spiritual 
pursuits, As the Bible says. man does 
not live by bread alone, Freedom to 
think is the very essence of human 
liberty, Man’s life need not always be 
bound by the narrow ties of money nex- 
us alone, It is now recognized by such 
secular thinkers as Eroch Fromm that it 
is love alone that promises to save man 
from his present day torments of aliena- 
tion, Creation of physical conditions that 
make the practice of that quest possible 
without asking for anything in return 
Jeannot but be called. a purpose advanc- 
ing general welfare. Lord’ Siva in dis- 
guise admonished Parvati not to starve 
her beautiful body in ignorance of the 
fact that body ig an instrument of 
Dharma, The purpose of the Tapovanam 
trust I hold, comes within the descrip- 
tion of ‘charitable purpose’ as defined in 
Sec, 2 (5) of the Act for the reason that 
the trust purposes subserves the great 
objects of advancing spiritua] welfare of 
a section of the genera] public, 


§. But it ig argued that even on the 
above basis the trust cannot be held to 
be a charitable institutiton because the 
above spiritual object of the trust it is 
said is an object of exclusively religious 
nature, What is argued is that even if 


= the trust advances the spiritual welfare 


of the general public, it cannot be called 
a charitable purpose within the meaning 
of the above definition because the ob- 
ject of advancing spiritua] welfare is an 
object exclusively of a religious nature. 
There is no doubt that most of the spiri- 
tual exercises are closely connected with 
one religion or other and therefore can 
. normally be described „as promot- 
ing an object of religious nature. 
But it. must þe admitted that the spiri- 
tual quest can be pursued not merely 
by the adherents of any known religion 
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but even by a non-religious secular thin- . 


. ker, Spiritual inquiry: like scientific in- 


quiry, can be an inquiry into the reality 
different. from the appearance, It differs 


from science only in that the latter deals 


with verifiable facts whereas the for- 
mer’s data is not generally verifiable. 
It differs.from religion so long it specs 
dogma. Bertrand Russell wrote, 

" Philosophy, as I shall understand 
the word, is something intermediate be- 
tween theology and science. Like the- 
ology, it consists of speculations on mat- 
ters as to which definite knowledge hds, 
so far, been unascertainable: but like 
science, it appeals to human reason 
rather than to authority, whether that of 
tradition or that of revelation. -All 


. Definite knowledge — so I should con- 


tend — belongs to science, all DOGMA 
as to what surpasses definite knowledge 
belongs to theology. But between the- 
ology and science there is a NO MAN’S 
Land, exposed to attack from both 
sides: this No Man’s Land is philosophy.” 

(“History of Western Philosophy” by 
Russel] P. 13.) 


The example of the compassionate 
Buddha who pursued the path of the 
purest spiritual] inquiry without con- 
cerning himself with the questions 
first cause is an Outstanding instance in 
point, Spiritual inquiry need not there- 
fore be necessarily of a religious nature. 
In any case, such an inquiry cannot be 
called an object of exclusively religious 
nature, It follows, therefore, that the 
promotion of spiritual] quest contemplat- 
ed by the Tapovanam trust cannot be 


- denied the status of charitable purpose 


on the ground that its object is of an ex- 
clusively religious nature, Inasmuch as 
spiritual] quest can never be said to be 
connected with religion alone and as it 
can be pursued by irreligious and se- 
cular thinkers, I hold that the object of 
the Tapovanam trust is not to promote a 
purpose of an exclusively ` religious 
nature, within the meaning of S. 2 (5) 
of the Act. For these reasons I hold 
that the Tapovanam trust promotes a 
charitable purpose and comes within 
the purview of the above Act. I accord- 
ingly reject the first-and the major con- 
tention of the learned counsel for -the 
petitioner, 


9. I may also. say that the petitioner S 


_ past conduct disentitles, him to any. re- 
lief in this writ 
-before the Deputy Commissioner, .invok- | 


petition. He went 


of © 


he 
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ing the aid of the Act for’ getting him- 
self declared. as a, hereditary trustee. 
That was on the basis that the Tapova- 
nam is a charitable institution within the 
meaning of the above Act. He is now 
pursuing his remedy by way of a suit 
on that basis, Although the act of the 
petitioner cannot conclusively determine 
the character of Tapovanam institution, 
I still hold that his conduct is deter- 


minative in granting or refusing to grant. 


relief in this writ petition, Ordinarily 
the petitioner cannot be permitted to 
blow hot and cold pleading for the sake 
of getting an order of recognition from 
the Deputy Commissioner that 
Tapovanam is a charitable trust and 
asserting the contrary here in this court 
for the sake of this writ peti- 
tion, I therefore refuse the aid of this 
court to the petitioner’ on this ground 
also, 


16. It is then argued by the learned — 


counse]. for the petitioner that eyen on 
the basis that the Tapovanam is a‘ chari- 
table institution, the proposed action of 
the endowment authorities to hand over 
the buildings of Tapovanam for the pur- 
pose of their being used by the Govern- 
ment Ayurvedic college, cannot be sus- 
tained as that would amount to using 
the trust property for purposes other 


than those which are mentioned in the. 


trust deed, I fully agree with this sub- 
mission of the learned counsel. The tak- 
ing over of a charitable trust by the 
State would not enable the State to sub- 
vert the purposes of the founder of the 
trust; The- bringing in of a charitable 
institution under the provisions of the 
aforesaid Act is not and cannot be for 
the purpose of destroying the very ob- 
ject of the trust, Taking over of the 
management of the trust by the State 


cannot be for the purpose of burying the 


objects of the trust. It can only be for 
promoting them. Sec, 21 of the . Act 
which reads thus: 

“Section 21. (1) The trustee of every 
charitable or religious institution or en- 
dowment shal] administer its affairs, 
manage its properties and apply its funds 
m accordance with the terms of the 
trust, the usage of the institution or en- 


dowment and all lawful directions which - 


a competent authority may issue in res- 
pect thereof-and ‘as carefully as a man 
of ordinary- prudence would deal with 
Such affairs, funds and properties if they 
were his own,’’. ; i 
1982.Andh, Pra/10 IV. G—16 . - 
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the- 
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clearly supports this view. The purposes 
of the trust in this case being to ad- 
vance spiritual] well-being of a section] - 
of the people by providing them with 
Opportunities to practise sadhanas of 
Bhakthi, Gnana and Yoga, the authori-|: 
ties under the Act clearly cannot use the 
trust property for a purpose like running 
an Ayurvedic College, Accordingly, I hold 
that the Deputy Commissioner wil] not 
be right in handing over the buildings 
of the Tapovanam trust to the Govern- 
ment Ayurvedic College at least til] such 
time as the objects of the trust are duly 
altered, according to law. 


In the result the writ petition is part- 
ly allowed and partly dismissed. In the 
circumstances, there shall be no order as 
to costs, Advocate’s fee Rs, 150/-. 

Petition partly allowed. 
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Chintha Savitramma, Petitioner v. 
Buddaraju Sivakumari Devi, Respon- 
dent. 


C. R. P., No, 4670 of 1978. 
1981.* 


A. P. Agricultural Indebtedness (Re- 
lief) Act (7 of 1977), Sec. 3 (t) (i) (ii), (1), 
(p) — ‘Small farmer’ within meaning of 
Sec, 3 (t) — Who is not — Last clause 
“but does not include .,........ the com- 
mencement of the Act,” in Cl, (t) (ii) 
qualifies not only cl, (t) (ii) but cl. (t) (i) 
also, AIR 1980 Andh Pra 191 Overrul-- 
ed. (Interpretation of Statutes — Harmo- 
nious Construction), 


_ On a reading of Secs, 3 (d), 3 (1) and 
3 (p) along with the last part of Sec- 
tion 3 (t) it would follow that if the an- 
nual income from all sources of al] the 
members of the family other than from 
agriculture exceeds one thousand and 
two hundred rupees in any two years 
within three years immediately preced- 
ing the commencement of the Act, “the 
debtor cannot be considered to be a 
‘small farmer’ within the meaning of the 
Act, In this connection, it cannot be said 
SRST Sel ASSASSINS A NR ERC cd etc 


D/- 6-7- 


*To Revise the order of Principal, Dis- 
trict Munsif, J. Narsapur, D/- 5-8-1978. 
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that the clause, “but does not include 
any person whose annua] household in- 
come, other than from agriculture ex- 
ceeds one thousand and two hundred 
rupees in any two years within three 
years immediately preceding the com- 
mencement of the Act, occurring in the 
last portion of Sec, 3 (t) qualifies only 
sec, 3 (t) (ii) and not 3 (t) (D, and, thus, 
in the case of members other than 
those belonging to Scheduled Tribes 
the only factor that has to be 
taken into account is whether the 
person possesses agricultural land 
which does not exceed one hectare, 
if it is wet, and two hectares, if it is 
dry. If the interpretation that the last 
portion of Sec. 3 (t) (ii) qualifies only 
Sec, 3 (t) (ii) is accepted, it would place 
the weakest of the weaker sections viz. 
Scheduled Tribes in a much worse posi- 
tion than other weaker sections of the 
community, This could not have been 
intended by the Legislature, It is true 
that this part of the section appears as 
part of Sec, 3 (t) (ii) and does not find a 
place in a separate paragraph and there 
is no comma also after the words “dry” 
in Sec, 3 (t) (ii) but it is a well accept- 
ed proposition of law that an mterpre- 
tation which would lead to an absurdity, 
should be avoided, ATR 1980 Andh Pra 


191 Overruled, (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1980 Andh Pra 191: (1980) 1 
APLJ 228 2, 4, 5,6 
AIR 1979 NOC 7: (1978) 2 Andh WR 
355 5 


K, Sri Krishna, for Petitioner, M. 
Adinarayana Raju. for Respondent. 


KUPPUSWAMI, C. J.:— The peti- 
tioner herein is the judgment-debtor in 
O. S. 558 of 1973, Principat District 


Munsif’s Court, Narsapur, She filed a 
petition under S. 4 (2) (a) of the A. P. Agri- 
cultura] Indebtedness (Relief) Act, (Act 
No. 7 of 1977) referred to in this judg- 
ment. as the Act contending that she is 
a small farmer and that she in entitled 
to a declaration that the decree debt 
shal] be deemed to be wholly discharged. 
She claimed that she was possessed of 
1 acre out of 4 acres, 95 cents in R. S. 
No. 239 and she had no other income. 
This application was opposed on the 
ground that the petitioner’s husband was 
doing business in rice and was earning 
more than Rs. 8000/- per annum and 
hence the petitioner is not a smal] far- 
mer within the meaning of Act 7 of 1977. 
The learned District Munsif after con- 
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sidering the evidence adduced in the 
case held that the petitioners: husband 
was getting an annual income of 
Rs, 5000/- or Rs. 6000/-. . He therefore 
held that though the petitioner was en- 
titled only to 1 acre of land, the appli- 
cation has to be rejected as her husband's 
income was more than Rs. 5000/-. In 
the result, he dismissed the petition with 
costs, 


2. The petitioner in the lower Court 
fled the present revision-petition chal- 
lenging the correctness of the said 
order. When it came before Jeevan 
Reddy. J. he directed this revision-peti- 
tion to be posted before a Full Bench 
as he was of the view that the decision ofa 
Division Bench of this Court in S. Lax- 
amana Rao v. D.C. Papaiah Raju (1980)1 - 
APLJ 228: (AIR 1980 Andh Pra 191) is 
not correct, 


3. Section 4 of the Act provides that 
every debt, including interest, if any, 
owing to any creditor by an agricultural 
labourer a rural artisan or a small far-. 
mer shal] be deemed to be wholly dis- 
charged, The Petitioner claims that 
she is a ‘small farmer’ within the mean- 
ing of S. 3 (t), which is as follows: 

“3.  (t) ‘small farmer’ means a per- 
son whose principal means of livelihood 


_is income derived from agricultural land 


and who holds and personally cultivates, 
or who cultivates as a tenant or share- 
cropper or mortgagee with possession, 
agricultural land which does not exceed 
in extent :— . 

(i) in the case of persons other than 
the members of the Scheduled ‘Tribes, 
one hectare, if it is wet, or two hectares, ` 
if it is dry: 

(ii) in the case of the members of the 
Scheduled Tribes, two hectares, if it is- 
wet, or four hectares, if it is dry but 
does not include any person whose an- 
nua] household income, other than from 
agriculture exceeds one thousand and 
two hundred rupees in any two years 
within three years immediately preced- 
ing the commencement of this Act. 

Explanation:— For the purposes of 
computing the extent of land under this 
clause, one hectare of wet land shall be © 
deemed to be equal to two hectares of 
dry land;”  . 

The petition does not belong to any 

Scheduled Tribe. Hence her case is co- 
vered by Sec. 3 (t) (i). Her case is that 
as the agricultura] land which she holds, 
does not exceed one hectare of wet land 
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- She is a smail farmer within the mean- 


~ 


ing of Sec, 3 (t) (i), The learned District 
Mumsif however held that she cannot be 
considered to be a small farmer in view 
of the last part of the definition viz, 
“but does not include any person whose 
annual household income, other than 
from agriculture exceeds one thousand 
and two hundred rupees in any two 
years within three years immediately 
preceding commencement of this Act.” 


The expression annual household in- 
come is defined in Sec, 3 (d) as meaning 
the aggregate of the annual income from 
all sources of all the members of 4 fami- 
ly. ‘Family’ is defined under Sec. 3 (1), 
in relation to a person, as meaning the 
individual, the wife or husband, as the 


- case may be, of such individual and their 


unmarried minor children, ‘Person’ is 
defined in Sec. 3 (p). as meaning an in- 
dividual or a family. On a reading of 
sec, 3 (d), 3 (1) and 3 (p) along with the 
last part of Sec, 3 (t) of the Act, it would 
follow that if the annua] income from 
all sources of all the members of the 
family other than from agriculture ex- 
ceeds one thousand and two hundred 
rupees in any two years within three 
years immediately preceding the com- 
mencement of this Act, the debtor can- 
not be considered to be a ‘small farmer’ 
within the meaning of the Act, In this 
case, it has been found that‘one of the 
members of the family viz., the husband, 
gets an annual incorne of more than 
Rs, 5000/- from the rice business, The 
learned District Mumsif was therefore 
right in holding that the petitioner is 
not a small farmer, 

4. It is however argued by the learn- 
ed counse] for the petitioner that the 
last portion of Sec, 3 (t) viz, “but does 
not include any person whose annual 
household income, other than from agri- 
culture exceeds one thousand and two 
hundred rupees”......... qualifies only 
the words immediately preceding this 
clause in S. 3 (t) (ii) ie ,“in the case 
of the members of the Scheduled Tribes, 
two hectares, if it is wet, or four 
hectares, if it is dry’. In other words, 
this clause is in the nature of a proviso 


= only to S. 3 (t?) Gi) and not to Sec, 3 (t) 


(Gi). In the case of members other than 
Scheduled Tribes, the only consideration 
that has to be taken into account is 
whether the person possesses agricul- 
tural land which does not exceed one 
hectare, if it is wet, or two hectares, if 
it is dry. The same -contention was. ac- 
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ceped by a Division Bench of this court 
in S. Laxmana Rao v. D. C, Papaiahraju 
(1980) I APLJ 228: (AIR 1980 Andh 
Pra 191). We are however unable to agree 
that the- clause. “but does not include 
any person whose annual household in- 
come, other than from agriculture ex- 
ceeds one thousand and two hundred 
rupees in any two years within three 
years immediately preceding the com- 
mencement of the Act, occurring in the 
last portion of S. 3 (t)” qualifies only 
S. 3.(t) (ii) and not 3 (t) (i). It is. true 
that in the official] version of the Act 
printed in the Gazette, this clause oc- 
curs immediately after the words “in 
the case of the members of the Sche- 
duled Tribes. .twọ hectares, if it is wet, 
or four hectares, if it is dry” occurring 
in S. 8 (t) (ii) and therefore, on a sup- 
erficia] consideration, it would appear 
that these words qualify only the words 
immediately preceding them in Sec, 3 
(t) (i). On a closer examination, how- 
ever, we consider that these words qua- 
lify not only S. 3 (t) (ii) but also S. 3 
(t) (i). Otherwise, this would lead to an 
absurd result placing the Scheduled 
Tribes in a much worse position- than 
other debtors. Whereas debtors other 
than . Scheduled Tribes would be small 
farmers even if their annua] household 
income other than from agriculture ex- 
ceeds one thousand and two hundred 
rupees, a debtor who belongs to a Sche- 
duled Tribe, would not be a small far- 
mer if his annual household income 
other than from agriculture exceeds one 
thousand and two hundred rupees, This 
could not have been the intention of the 
Legislature, The Act, as its preamble 
states, was enacted to provide relief from 
indebtedness to agricultural labourers. 
rural artisans and smal] farmérs in the 
State of Andhra Pradesh, In the state- 
ment of objects and reagons, it is stated 
as follows :— 


“The State government have been 
viewing with great concern the exploita- 


tion of weaker sections of the community 


by unscrupulous moneylenders and 
landlords, The existing laws on the sub- 
ject of “debt relief’ had to a certain 
extent saved from exploitation, such 
communities which are placed in econo- 
mically disadvantageous poSition, As the 
feeling in the public was growing that 
these laws are not enough the Prime 
Minister in announcing 20-Point Econo- 
mic Programme included “plan for liqui- 
dation of rural indebtedness, legislation 
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for moratorium`on recovery of. debts, 
from landless labourers, small. farmers 
and artisans” to be one of the most im- 
portant points thereof, As a first step to 
implement the above plan, the Andhra 
Pradesh Indebtedness Agriculturists, 
Landless Labourers and Artisans (Tem- 
porary Relief) Act 1976, was enacted so 
as to bar the institution of suits for the 
recovery of debts, the making of appli- 
cation for execution of decrees for pay- 
ment of money passed in a suit for re- 
covery of a: debt and the Institution. of 
a suit and making an application for 
eviction of a tenant on the ground of 
non-payment of debt against any agricul- 
turist, landless labourer ‘or artisan in 
any civil or revenue Court before the 
expiry of a period of one year from the 
date of commencement of the said Act 
which period has been subsequently eg- 
tended to two years, In furtherance of 
the above plan, the Government decided 
to give a more substantia] and perman- 
ent relief by liquidating the indebted- 
ness of the agricultura] labourers, rural 
artisans, and smal] farmers in the State. 
As the State Legislature was not then in 
session and it was decided to give effect 
to the above decision immediately, the 
Andhra Pradesh Agricultura] Indebted~ 
ness (Relief) Ordinance 1976, was pro- 
mulgated by the Government on the 29th 
December 1976.” 


It is therefore clear that the main. ob- 
ject of the Act is to give.relief to weaker 
sections of the community from un- 
scrupulous moneylenders and landlords. 
.This isin accordance with the principles 
laid down in Art. 46 of the Constitution 
which directs the State to promote with 
. specia] care, the educational and econo- 
mic interests of the weaker sections of 


the people, and, in particular 
of the Scheduled Castes and the 
Scheduled Tribes, and shal] pro- 


tect them from social injustice and’ all 
forms of exploitation. If the interpreta- 
tion sought to’ be placed upon the last 
{portion of S. 3 (t) (ii) by the petitioner 
is to be accepted, it would place the 
weakest of the weaker sections viz. 
Scheduled Tribes in a much worse posi- 
tion than other weaker sections of the 
community. This in our view, could 


not have been intended by the Legisla-_ 


ture. It is no doubt true. as pointed out 
by the learned counsel for the petitioner 
that this part of the. section appears as 
part of S. 3 (t) (ii) and does not. find a 
place in a separate paragraph and ‘there 
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is no comma also after the werds “dry” 
in Sec. 3 (t) (ii). But it-is a well ac- 
cepted proposition of law that an inter- 
pretation which would lead.to an absur- 
dity should be avoided. (Vide Max- 
wel] on the Interpretation of Statutes, 
12th Edition, page 210), 


9. It was pointed out to us that in 
the Ordinance which preceded this Act, 
the last part of S. 3 (t) occurs as a sepa- 
rate paragraph after’ S. 3 (t) (i) and 
(ii) which would clearly indicate that it 
governs not only S, 3 (t) (ii) but also 
S. 3 (t) (i). It was submitted that by 
making it a part of S, 3 (t) (ii) in the 
enactment, there was a deliberate depar- 
ture from the Ordinance as it was in- 
tended. that it should govern only Sec- 
tion 3 (t) (ii). ‘We are not inclined to 
with this submission, We find 
there was practically no change in the 
contents of the Ordinance and the Act. 
We are inclined to take the view that 
by mistake in printing the portion at the 
end of S. 3 (t) (ii) was included as part 
of S. 3 (t) (i) instead of having a sepa- 
rate paragraph. A similar argument was 
advanced before this Court in Y. Kotes- 
(1978) 2 
Andh WR 355: (AIR 1979 NOC 7): and 
was rejected. It was pointed out that 
the interpretation would result in an 
anomaly as a person: other than a mem-~ 
ber of the Scheduled ‘Tribe will be a 
smal] farmer if he does not have one 
hectare of wet land but gets an annual 
household income of even Rs. 50,000/- 
other than from agriculture, but a mem- © 
ber of the Scheduled Tribe getting an 
annual household income of just Rs. 1300 
will not be a small farmer even if he 
does not have more than one hectare of 


‘wet land even though cl. (ii) of S. 3 (t) 


permits him to possess up to two hectares 
of wet land. It was pointed out that in 
Such a case, a poor tribal will be denied 
the benefit under the enactment, while 
a rich non-triba] can get the benefit if 
only he is not possessed of more than 
One hectare of wet land or two hectares 
of dry land., We are in agreement with 
the reasoning and conclusion of the 
learned Judge in the above decision, In 
5. Laxamana Rao v. D. C. Papaiahraju 
(1980) 1 APLJ 228: (AIR 1980 Andh 
Pra 191) dealing with this submission, 
it was observed that the holding’ quali- 
fication mentioned in the case. of debtors 
other than Scheduled Tribes -was. very 
much lower. as compared to Scheduled 
Tribes, It is one hectare of wet. jand 
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or two. hectares of' dry land in the for- 
mer case and two hectares of wet land 
four hectares of dry land in the latter 
. (S. Ts.) This difference in - treatment, 
would clearly show that the intention of 
the Act was to deal with non-Scheduled 
Tribes and Scheduled Tribes on two dif- 
ferent and distinct bases, Jt was point- 
ed out that by confining the last por- 
tion of the section to eases covered only 
in Sec. 3 (t) (ii) as Scheduled Tribes, 
the benefits cf the Act would be avail- 
able to much larger rura] debtors than 
it would otherwise be possible and 
would help to wipe out more tears from 
more Cyes... It was further stated that 
the interpretation given by the Division 
Bench promoting the object of the Act 
which would wipe out rural indebted- 
ness and the other alternative would 
restrict the benefits of the Act to a 
smal] segment of rural debtors. It was 
also stated that the Act had put a 
higher holding qualification in the case 
of Scheduled Tribes: and that might 
also have been an inducement for the 
legislature to limit Clause (ii) by the 
household income disability. Any other 
interpretation would place the members 
of the Scheduled Tribes and Backward 
Classes at a disadvantageous position 
compared to the members of the Sche- 
duled Tribes and this. would be contrary 
to Article 14 of the Constitution, We 
= are unable to see how this interpretation 
violates Art, 14 Scheduled Tribes form 
a distinct class by themselves and we 
can take judicia] notice of the fact that 
Scheduled Tribes are under greater eco- 
nomic disability than other weaker sec- 
tions of the community and that they 
are illiterate and live in hills and 
forests, and are being exploited to a 
large extent by moneylenders and land- 
lords. Therefore when their holding 
limit is placed at twice the level of the 
other weaker sections, it cannot be said 
that there is any violation of Article 
14 of the Constitution. On the other. 
hand, if the interpretation placed by this 
Court in Lakshmana Rao v. Papaiahraju, 
(1980) 1 APLJ 228: (AIR 1980 Andh 
Pra 191) were accepted, all debtors other 
than the Scheduled Tribes, would be 
-entitled to the benefits of the. Act. 
whatever may be their annual household 
income, but the Scheduled . Tribes are 
denied such benefit if their annual ee 
‘hold income exceeds Rs. 1200/-. 


would be a violation of ‘Article 14- of rcs 
Constitution, and any ` interpretation 
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which results in any.such violation, has 
to be avoided, a 

6. For all the pave reasons, we 
disagree with the decision of this Court 
in S. Laxmana Rao-v. D. C. Papaiahraju, 
(1980) 1 APLJ 228 (AIR 1980 Andh Pra 
191) on this aspect viz., that the last part 
of Section 3 (t) (ii) governs only the 
Scheduled Tribes referred to in Sec, 3 
(t) (ii), We are of the view that it is 
in the nature of a proviso both to Sec- 
tion 3 (t) (i) and (ii). In this view, it 
follows that the revision petition has to 
be dismissed, 

7. The learned seiinsel Sri Srikrishna 
challenges the finding of the learned 
District Munsif, that the  Petitioner’s 
husband received gn income of Rs. 1200 
per year during the relevant years. 


‘This is a question of fact and there is no 


error of jurisdiction involved justifying 
interference in the revision. The learn- 
ed District Munsif has considered the 
evidence adduced and it cannot be said 
that the finding is based on no evidence. 
8. The Revision petition is dismissed. 
No costs, 

Revision dismissed. 
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Meda Seshaiah Setty, Appellant v. 
Director of Medica] and Health Services, 
and others, Respondents. 
= Writ Appeal No, 743 of 1981, 
7-12-1981." 

Constitution of India, Arts, 226, 299 
— Writ jurisdiction — Scope —- Impugn-~- 


D/- 


„ed order disclosing violation of principles 


of natural justice — Rejection of peti- 
tion summarily on ground that High 
Court will not interfere with disputed 
questions of fact ~—. Not proper, W..P. 
No, 5424 of 1981 D/- 4-11-1981 (Andh 
Pra) Reversed, (Administrative law — 
Natural justice), 

Where the grant of tender is cancel- 
led by the Government authorities on 
ground that the tenderer had submitted 
false tax clearance certificate and that 
he was in fact in arrears of tax when 
the tender was accepted but undisput- 
ably no opportunity of hearing was 


*Against judgment and order of Madhu- 
sudan Rao J. in W, P, Mo. 5424 of 
1981. D/- 4-11-1981. 


4Z/BZ/A314/82/DVT- 
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given to the tenderer before cancella- 
tion of tender, the High Court, in ex- 
Ercise of writ jurisdiction, could not 
summarily reject his writ petition on 
ground that it amounted to interference 
with findings of fact. A charge based 
On violation of principles of natural 
justice raises a question of jurisdiction 
and is too serious to be summarily dis- 
posed of by a writ court. W. P. 
No, 5424 of 1981, D/- 4-11-1981 (Andh 
Pra) Reversed, Case law discussed. 


(Paras 2, 5) 
The proper concern of High Court 
under Art, 226 of the Constitution is 


not 19 decide disputed questions of fact 
but to see that principles of natural 
justice are obeyed by the lower tribu- 
nais. The proper observance of prin- 
ciples of 
‘Yaw as a limitation on the exercise of 
power. While the lower tribunals are 
free to ascertain the facts on the basis 
of the evidence and materia] before 
them and High Court would not normal- 
ly interfere with such findings of fact 
on the principle that findings of fact are 
out of bounds for a writ court to quash 
unless those facts are the very basis on 
-which the jurisdiction of the lower tri- 
bunals is founded upon, the question 
whether the lower tribunals followed the 
principles of natural justice in arriving 
at those findings wil] be considered by 
High Court treating such a question as 
a question of jurisdiction, And where 
findings of fact are reached without fol- 
lowing the principles of natura] justice 
High Court would treat such orders as 


based upon such findings of fact as 
having been made without jurisdiction 
and therefore nullity. (Para 2) - 


A reappraisal of evidence is not uni- 
versally barred for a writ court even 
in a case where allegations of violation 
of principles of natura] justice are made. 
The classical rule is clearly otherwise. 
It permits not only reappraisal of evi- 
dence but also admission of new evi- 
dence to establish violation of principles 
of natural justice and play of fraud. 
forgery, collusion and mala fides. The 
modern rule on the subject is even more 
liberal. (Para 5) 
Cases Referred : Chronological Paras 


1971 Ch 34: (1970) 3 WLR 434: (1970) 2 
All ER 713, Leary v. National Union 


of Vehicle: Builders 4 
1969 Lab IC 712: (1968) 1 Andh WR 86 
4 


M, Seshaish Setty v. Direc tor, ‘Medical & Health Services 


natura] justice is treated by - 


A.LR. 


ATR 1967 SC 1269: (1967) 2 SCR 625 
3, 38 

(1961) AC 945: (1961) 3: WLR 650: 
(1961) 3 All ER 621. Annamunthodo 
v. Oilfield Workers Trade Union 4 
(1942) 1 KB 281: (1942) 1 All ER 56: 166 
LT 118, Rex v. Wandsworth 5 


R. Subba Rao, for Appellant: Govt. 
Pleader for Food & Agriculture (for Nos. 
1 and 4) and I. A. Naidu (for No, 6), for 
Respondents, 


P. A. CHOUDARY, J. :— This writ 
appeal is against an order of dismissal 
made by Madhusudan Rao J., The 
Writ Petitioner is a contractor supplying 
food articles to the Government Hospi- 
tals. For over three decades he had 
been supplying food articles to the Gov- 
ernment Hospitals at Proddatur. Bad- 
vel and Pulivendla of Cuddapah Dis- 
trict. In response to an invitation by the 
District Medical and Health Officer, 
Cuddapah, to tender for supply of food 
articles during the year 1981-82. the peti- 
tioner, among others, has offered. his 
tenders quoting his prices for his goods 
and conditions of supply. One of the 
tender conditions with which we are 
mainly concerned in this writ petition 
says, that a tenderer who by the date 
Of Submission of his tender which was 
fixed as 30-12-1980 has not cleared the 
arrears of sales tax payable by him be- 
comes ineligible to offer tenders. This 
condition of ineligibility can be got over 
by a tenderer only by paying all sales 
tax arrears due by 30-12-1980 other- 
wise, such a tenderer would not be con- 
sidered for awarding of the contract. 
The petitioner obtained a sales tax 
clearance certificate from the commercial 
tax authorities and enclosed the same 
with his tenders. That sales tax clear- 
ance certificate shows that the petitioner 
was not in arrears of sales tax by 30-12- 
1980. The petitioner’s tenders were con- 
sidered on that basis and were accepted 
on 19-4-1981 and 28-68-1981 by the Dis- 
trict Medica] and Health Officer. But 
three months after the petitioner has 
thus become the successful tenderer on 
16-7-1981 the District Medical and Health 
Officer, cancelled his tenders. On 16-7- 
1981, the petitioner was first served with 
a telegraphic notice cancelling the above 
acceptance of the tenders followed by a 
written communication: setting out de- 
tailed reasons for the cancellation of his 
tenders. The written order, the validity 
of which is challenged in the writ peti- 
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tion and fails to be considered in this 
writ appeal reads as follows: - 
Annexure-II 
Office’ of the Dt, Medical na 
Health Officer, Cuddapah, 
dated  17-7-~-1981. . 
R. C. No. 5674/CSC/81-82 (tenders) 
Sub: Tenders 1981-82 Sri Meda 
Seshaiah Setty Diet contractor-tender in 
respect of Government Hospital, Prodda- 
tur-Pulivendla, Badvel, cancellation 
orders issued, 


Ref: 1. Re No. 12920/MSB/80/ dated 
24-2-1981. ` 

2. Re. No, 129720/MSB/80 dated 10-7- 
1981. 


3. Tenders of Meda Seshaiah Setty 
` for Government Hospitals, Proddatur, 
Pulivendla Badvel, 


4. This office Re. No, 5674/OBC/81-82 
ERI 1981 Regd, approval of rates on 
Government Hospital Proddatur, 


5. This office Re, No, 74/OSC/81-82 
Prop, dated 26-6-1981 Reg. approval of 
-rates on Government Hospital, Badvel. 


-§ This office Re. No, 5675/OBC/81-82 
dated 26-6-1981 Reg. approval of rates 
On Govt, Hospital, Pulivendla, 

7. L. Dis. No, 855/B1-A1 dated 16-7- 
1981 of Dy. Commercial Tax Officer, 
Proddatur, 


One Meda Seshaiah Setty, Diet Contrac- 
tor has summitted the sales tax clea- 
rance certificate during January, 1981 
issued on 28-12-1980 by the Commercial 
tax Authorities, Proddator, along with 
tenders in respect of Government Hospi- 
tal, Proddatur, Pulivendlg and Badvel, 
stating that there are no arrears pending 
from him on the basis of the production 
of certificate, the District Medical and 
Health Officer Cuddapah has approved 
his lowest rates for supply of diet arti- 
cles to the above Government Hospitals 
vide references 4th to 6th cited, 

On verification with commercial] tax 
officer, Proddatur, the individual] is hav- 
ing arrears Of tax for 4 years as on 
31-12-1980, and he has paid the taxes on 
30-3-1981, 
Rs. 6,209/- vide reference No, 888/81-A 
dated 16-7-1981 Deputy Commercial] tax 
Officer, Proddatur. It clearly shows 
that the individual has not cleared all 
the taxes ag on 31-12-1980 Le. prior to 
the submission of tenders before the con- 


cerned Deputy Civil Surgeons of re- 
spective government hospitals, Hence, 


-the sales tax clearance certificate sub- 


M. Seshaiah Setty v, Director, 


and 25-4-1981 in a tune of. 
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mitted by Sri Meda Seshaiah Setty dur- 


-ing January 1981 is not genuine and the 


same is fraudulent, He is managing his 
tenders since four years without paying 
the taxes in time and cheating the de- 
partmental staff of sales tax and medi- 
ca] departments, 

In the above circumstances, the ten- 
ders approved in favour of Meda 
Seshaih Setty. Diet Contractor in re- 
spect of Government Hospitals, Prodda- 
tur, Pulivendra and SBadvej is hereby 
cancelled. 

Sd/ Dist, Medical & Health 
Officer, Cuddapah, 
D/- 17-7-1981. 
After cancelling -the petitioner’s tenders, 
it appears, the District Medica] and 
health authorities awarded the contract 


‘for the supply of food articles for one 


of the hospitals to the sixth respondent 
who impleaded himself as a party to the 
writ petition, 

2. The petitioner in his writ- peti- 
tion challenged the validity of the order 
which cancelled- his tenders mainly on 
the ground that the authorities before 
cancelling his accepted tenders did not 
give him an opportunity to present his 
case and show that he was not in arrears 
of sales tax by December, 1980. It is 
clear from the impugned orders that the 
cancellation was based by the Medical 
Officers on a single ground which is 
that the writ petitioner was guilty of 
producing a false sales tax clearance 
certificate showing that he was not in 
arrears of sales tax by December, 1980. 
The authorities say that the petitioner 
was actually in sales tax arrears for the 
preceding four years by that date, Ac- 
cording to the medical officers, the peti- 
tioner had paid the sales tax arrears on 
30-3-1981 and 25-4-1981 and that is 
proof of his being in arrears on 30-12- 
‘1980. The petitioner admits that he 
paid the sales tax in the months of 
March and April 1981 subsequent to the 
submission of his tenders in December. 
1980. But he pleads in explanation of 
that circumstance that those payments 
were not made to clear off the sales tax 
arrears that were due by 30-12-1980 but 
the amounts became due in March, 1981. 
The petitioner says that his sales tax 
assessments were completed in the month 
of March 1981 and amount of sales tax 


“he paid was towards the amounts which 


he was assessed to in March, 1981, The 
petitioners positive case is that by 
30-12-1981 he-was not at all assessed 
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and was not in arrears, The petitioner | 


complains that the order of cancellation 
passed by the District Medical and 
Health Officer, Cuddapah, is a void order 
for the reason that it violated the prin- 
ciples of natural justice, It is not dis- 
puted nor is it ever the case of the re- 
spondents that before passing the 
pugned orders of cancellation the peti- 
tioner had ever been given any oppor- 
tunity to present his side of the case. 
If what the petitioner says is true and 
correct it ig clear that the impugned 
orders would be bad for reason of their 
violation of principles of natura] justice. 
But the truth or otherwise of the peti- 
tioner’s assertion may not constitute 
proper subject matter of investigation by 
this court in this writ petition, That 
question of fact may better be relegated 
to be ascertained and found by the 
Medical Officers, But this court in ex- 
ercise of its writ jurisdiction is greatly 


concerned with a narrower but a more 


fundamental issue which is whether the 
Medica] Officers in arriving at a finding 
adverse to the petitioner that he was in 
arrears of sales tax by December, 1980 
followed the principles of natural ius- 
fice. In other words, the proper concern 
of this court under Art. 226 of the Con- 
stitution is not to decide disputed ques- 
tions of fact but to see that principles 
of natura] justice are obeyed by the 
lower tribunals. The proper observance 
Jof principles of natural justice is treated 
by law aS a limitation on the exercise of 
power. While the lower tribunals are 
free to ascertain the facts on the basis 
of the evidence and material before them 
and this court would not normally in~ 
terfere with such findings of fact on the 
principle that findings of fact are out of 
bounds for a writ court to quash unless 
those facts are the very basis on which 
the jurisdiction of the lower tribunals is 
founded upon, the question whether the 
lower tribunals followed the principles 
of natura] justice in arriving at those 


findings will be considered by this court’ 


_|treating such a question as a question of 
jurisdiction, And where findings of fact 
are regarded (reached) without following 
the principles of natural justice this 
court would treat such orders as based 
upon such findings of fact as having been 
made without jurisdiction and therefore, 
nullity, In this case, the writ ought to 
have been allowed on the ground 
that the findings that the petitioner 


was in arrears of sales tax by 30-12- 


im~ ` 
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1980 and that. he submitted a fraudulent 
gales tax clearance certificate were find- 
ings made in violation of principles of 
natural justice, But, Madhusudan Rao 
J, misconstruing the scope of the writ 
petition, thought that the writ presented 
a question as to the truth or otherwise 
of the petitioner’s claim that he was 
not in arrears of sales tax by 30-12-1980. 
The learned Judge observed, “it is not 
for this court to act as a court of ap- 
peal over the findings of the District 
Medica] and Health Officer. On the 
facts stated therein the impugned order 
is eminently justified and does not call 
for any interference’. We are con- 
Strained to observe that this approach 
of the learned Judge is vitiated by a 
serious violation of the basic principles 
that govern the exercise of writ juris- 
diction. A charge based on violation 
of principles of natural justice raises a 
question of jurisdiction and is too seri- 
ous to be summarily disposed of by a 
writ court, The petitioner is never given 
an Opportunity by the respondents to 
present his case that by the date of 
filing of the tenders in the last week 
of December, 1980 assessments had not 
been completed by sales tax authori- 
ties and the taxes to which he had 
been assessed, had been completely paid. 


3. Although law recognizes the para- 
mount importance of this rule for public 
administration by treating it as imposing 
a jurisdictiona] limitation on the exer- 
cise of the State power, (it) is to be 
regretted that our admisistrators even 
after three decade of self governance 
did not succeed completely in imbibing 
this great lega] principle. The over- 
whelming importance of this civilizing 
and civilized principle that is calculated 
to unify the sovereign and the subject 
emphasised in State of Orissa v. Bina- 
pani Dei, (1967) 2 SCR 625 at p. 628: 
(AIR 1967 SC 1269 at p. 1271) in the 
following words :— P 

“An order by the State to the pre- 
judice of a person in derogation of his 
vested rights may be made only in ac- 
cordance with the basic rules of justice: 
and fairplay. The deciding authority, 


it is true, is not in the position of a 
judge called upon to decide an action, 
between contesting parties, and strict 


compliance with the forms of judicial’ 
procedire may not be insisted upon.. 
He is however, under a duty to give 
the person against whom an enquiry is 


‘held. an opportunity to set up his ver-° 
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sion or defence and an apportunity to 
correct or controvert any evidence in the 
possession of the authority which is 
sought to be relied upon his prejudice 
E PRSE we The rule that a party to 
whose prejudice an order is intended to 
be passed is entitled to a hearing applies 
alike to the judicia] tribunals and bodies 
of persons invested with authority to 
adjudicate upon matters involving civil 
consequences, It is one of the funda- 
menta] rules of our constitutional set up 
that every citizen is protected against 
exercise of arbitrary authority by the 
State or its officers, If the essentials of 
justice be ignored and an order to the 
prejudice of a person is made, the order 
is a nullity. That is a basic concept of 
the rule of law and importance thereof 
transcends the significance of a decision 
in any particular case”, 

4. In Musalappa Reddy v, State of 
A. P., (1968) 1 Andh WR 86: (1969 Lab 
IC 712) Speaking for a Division Bench 
of this court; Jaganmohan Reddy 
C. J.. (as he then was) applauded this 
fundamenta] principle by describing it 
as having become a second nature with 
us, In Annamunthodo vy. Oilfield Work- 
ers’ Trade Union 1961 AC 945 Lord Den- 
ning -observed that eyen though the peti- 
tioner before him had suffered no material 
loss: entitling him for damages the courts 
would still avoid an order of the State 
passed in violation of principles of natu- 
ral justice, because denial of principles 
of natural justice is nothing less than 
a denial of justice to a party. So 
great is the importance of this basic 
principle for the administration of pub- 
lic justice in a state governed by a rule 
of law that Meggary J., recently ruled 
in Leary v. National Union of Vehicle 
Builders. 1971 Ch, 34 that a decision of 
a primary tribunal afflicted by the can- 
cerous vice of violation of principles of 
natural’ justice becomes incurable. even 
by the amputation of the appellate sur- 
gery. Shakespeare immortalized this 
principle thus : 

“Thieves are not judged but they are 
by to thear Although apparent guilt be 
seen them. 

(Richard II 4.1 122) quoted in ‘Natural 
Justice’ by Paul Jackson P. 67 2nd Edn.) 

5. The learned Judge, Madhusudan 
Ran J. instead of considering the ques- 
tion of jurisdiction whether the medical 


officers observed the principles of natu-. 
ral justice in arriving - at the conclusion 


that the pėtitioner- -was in . arrears. of 
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sales- täx by 30-12-1980, mistakenly 
thought that he was called upon to re- 
assess the evidence. Proceeding on that 
wrong basis the learned Judge further 
committed an error in thinking that the 
finding arrived at by the medical offi- 
cers was a forbidding finding of fact 
with which he should not interfere, We 
are constrained to observe that this 
approach of the learned judge is vitiated 
by basic errors of principles that govern!. 
the exercise of writ jurisdiction. Al- 
though a writ of certiorari is rivetted to 
the record as observed by late lamented 
Markos and a writ court is not normal- 
ly permitted to make an independent 
ascertainment of fact, this very classi-~ 
cal theory of prerogative writs admits 
three well known exceptions. One of 
these exceptions permits breach of rules 
of natural. justice to be established by 
affidavit evidence (see Rex v. Wands- 
worth JJ., Ex. P. Read, (1942) 1 KB 281, 
282), Similarly, charges of fraud, forgery 
and collusion and mala fides were al- 
leged in a writ petition to have afflicted 
the orders of the lower tribunals could 
be established by affidavit evidence. 
The reason behind this rule (is) that 
violation of principles of natural justice 
and the play of fraud and collusion rais- 
ing jurisdictional questions would not 
wear the badge of infirmity on the Sphinx 
face of the record. The learned Judge 
is therefore, not correct in thinking that 
a reappraisal of evidence is universally 
barred for a writ court even in a case 
where allegations of violation of princi- 
ples of natural justice are made, The 
classica] rule is clearly otherwise, Jt per-| . 
mits not only reappraisal of evidence 
but also admission of new evidence to 
establish violation of principles of natu- 
ral justice and play of fraud. forgery, 
collusion and mala fides, The modern 
rule on the subject is even more liberal. 
But as noted above, the question raised 
before the learned Judge by the peti- 
tioner does not involve either reap- 
praisal of evidence or admission of new 
evidence. The medica] authorities never 
disputed and on the other hand they 
freely admitted that before holding the 
petitioner guilty of not clearing the 
sales tax arrears they have never given 
an opportunity to the petitioner to pre- 
sent his case, On that basis, the learned 
Judge ought to have held follow- 


ing the authoritative pronouncement 
of the Supreme Court in the) 
aforementioned ` Binapani Dei case 
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(AIR 1967 SC 1269) (supra) the impugn- 
ed order is void. As he has not done, 
that we have no option except to allow 
this writ appeal and the writ petition and 
quash the impugned order, 

6. But the learned counsel for the 
Sixth respondent had argued that the 
petitioner did not come to this court 
with clear hands, meaning thereby that 
the petitioner was in reality in arrears 
of sales tax by December, 1980. This 
question begging submission cannot be 
accepted, This is the very question which 
falls to be decided by the medica] autho- 
rities after affording the petitioner a re- 
asonable opportunity, Before that is done, 
no one can hold the petitioner guilty of 
playing fraud, Nor can we. To hold 
that the petitioner is guilty of making a 
fraudulent representation even without 
affording him an opportunity would be 
clearly - obnoxious to the principles of 
natura] justice, We ' accordingly allow 
this writ appeal and the writ petition. 
The orders of cancellation passed by the 
District Medica] and Health Officer, 
Cuddapah are hereby set aside, But this 
would not prevent the medica] autho- 
rities from proceeding with the matter 
after giving notice to the petitioner and 
affording him an opportunity to show 
cause against the proposed action, and 
after considering his explanation. No 
costs. Advocate’s fee Rs, 200/-. 

Writ appeal and 
petition allowed. 
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GANGADHARA RAO, J. 

N. Kullayyappa and another, Petition~ 

ers yv. N. Dastagiri Saheb, Respondent. 

C. R. P. No, 4917 of 1981, D/- 22-12- 
1981. 

(A) Civil P. C. (5 of 1908), S. 47 — 
Contract Act (1872), S. 74 — Execution 
proceedings — Concession given to de- 
fendant by compromise decree — Lesser 
amount agreed to be received not in full 
quittance of suit claim — S, 74 would 
have no applicability. 


According to the compromise decree 
the defendants were to pay to the plain- 
tiff a sum of Rs. 16,000/- fowards the 
suit amount and costs by 28th March, 
1975 and in default of payment by that 
date the defendants had to pay the en- 


N 


tire suit amount of Rs. 16,443.50 with 


LY/AZ/G286/81/JDD/SNV > 


N. Kullayyappa v. N. Dastagiri 


pay the amount of Rs. 18,000/- 


ALR 
future interest at 6% P. A on 
Rs, 21,110/- from the date of the suit 
til] realisation, and suit costs of 
Rs, 1251.50. The defendants did not 
before 
the stipulated date. The plaintiff re- 
fused to receive thereafter Rs, 16,000/- 
in full quittance’ of the suit claim, 
Held, that what was granted to the de- 
fendants under the decree was only a 
concession and the plaintiff did not agree 
to the full quittance of the claim, There- 
fore, the default clause would not be a 
penalty and the defendants could not 
invoke the benefit of S. 74 of the Con- 
tract Act. (1976) 2 Andh WR (HC) 103 
Dist, (Para 7) 
(B) Civil P, C. (3 z 1908), Sec. 11 — 
Contract Act (1872), S. 74 — Claim of 
relief under Section 74 — Not raised dur- 
ing execution proceedings — Plea 
cannot be raised in writ petition — 
Stands barred by res judicata, (Para 8) 
Cases Referred:* Chronojogica] Paras 
(1976) 2 Andh WR (HC) 103 3, 5 
C Pattabhi Rama Rao, for Petitioners. 
ORDER :— The respondent filed 
a suit against the petitioners for realisa- 
tion of Rs, 16,4438-50 with costs and 
future interest. Both the parties com- 
promised the matter and a decree was 
passed in terms of the compromise on 
26th Dec. 1974, According to the decree 
the petitioners have to pay to the re- 
spondent a sum of Rs. 16,000/- towards 
the suit amount and costs by 28th Mar. 
1975 and in default of payment by that 
date the petitioners have to pay the 
entire suit amount of Rs. 16,443-50 with 
future interest at 6% P. A. on Rs. 21.110: 
from the date of the suit till realisation, 
and suit costs of Rs, 1251-50. 


2. Admittedly, the petitioners did not 
pay Rs. 16.000/- and costs by 28th Mar. 
1975. Therefore, the respondent levied 
execution for recovering the entire suit 
amount of Rs. 16,443-50 with costs and 
future interest, The properties of the 
petitioners: were brought to sale. The 
petitioners went on making some pay- 
ments and getting the sale adjourned by 
filing petitions, Ultimately, the sale was 
held. The petitioners filed a petition to 
set aside the sale. That petition was 
dismissed for default. 

3. Thereafter the petitioners have 
filed the present petition stating that the 
compromise decree owas only for 
Rs, 16,000/- in full quittance of the suit 


claim, the balance having been given up 
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by the respondent, that the default 
elause has not the effect of reviving the 
right of the respondent to recover the 
entire suit amount with future interest 
and costs and that would amount to a 
penal clause and the petitioners are to 
get relieved of the penalty by virtue of 
S. 74 of the Contract Act. In this con- 
nection reliance was placed on S$. Kri- 
shnamurthy v. P. Appanna, (1976) 2 
Andh WR (HC) 103. 

4. The learned Subordinate. Judge 
held that the decision had-no applica- 
tion to the facts of the case. In addition, 
he also held that the petition was bar- 
req by principles of res judicata, Con- 
, sequently, he dismissed the petition. 
Questioning his order the petitioners 
have filed this revision, 

5. It is submitted by the learned 
counsel for the petitioners that the learn- 
ed Judge was not correct in stating that 
the decision in S. Krishna Murthy v. P. 
Appanna, (1976-2 Andh WR (HC) 103) 
(supra) did not apply to the facts of the 
case, I have seen that decision. J do 
not agree with the learned counsel that 
the decision applies to the facts of the 
case, Jt is clearly distinguishable. In 
that case the compromise decree was as 
follows : 

(1) that the first defendant do pay 
to the plaintiff within a period of two 
months from the date of the decree a 
sum of Rs, 1,800/- in full quits of the 
suit claim’ as settled by the mediators 
giving up the remaining suit claim and 
costs and the first defendant do bear his 
own costs of the suit: 


(2) that in case the first defendant 

failed to pay the amount within the sti- 
pulated time as per cl. (1) above, the 
plaintiff do recover from the defendant, 
i-e., the first and 3 to 5 defendants, as 
claimed in the suit, a sum of Rs. 2,900/- 
with interest on Rs. 2,500/- at 5 1/2% 
P. A. from the date of the suit ie, 19th 
January, 1970 till the date of realisa- 
tion of the said sum and do also recover 
the sum of Rs. 420/- towards costs of 
the suit.” 
The first defendant did not pay the 
amount of Rs, 1800/- stipulated in the 
compromise decree within the period of 
two months. Thereupon’ the 
holder (the plaintiff) filed an execution 
petition for realisation of the entire 
amount claimed in the suit. 

6. On a consideration of the case-law 


on the subject, Venkatrama Sastry, J., 


A. Gyaneshwar Rao v, Mahmood Shareet 


decree- 


A.P. 155 


held. that where a concession was given 
to a party it must be performed within 
the time stipulated and there is no power 
in the Court to relieve the party against 
it. On the other hand wheré stipulation 
is by way of a penalty, the decree in 
each case has to be scrutinised and if it 
is found to be by way ef penalty then 
relief should be given under S. 74 of 
the Contract Act. On the facts of that 
case the learned Judge held, that the 
decree stipulated for the payment of 
Rs. 1,800/- the balance of the suit claim 
having been given up by the decree- 
holder, on the date of the compromise 
decree itself and by virtue of the second 
clause the amount that was given up 
has not been resuscitated or revived 
It, therefore. amounts to a penalty and 
it was not a concession granted under the 
decree, Consequently, he held that the 
provisions of S, 74 of the Contract Act 
are attracted and the judgment-debtor 
was entitled to the relief under the pro- 
visions of that Act. 

7. But that is not the position here. 
In the present case the respondents did 
not agree to receive Rs, 16,000/- in full 
quittance of the suit claim. What was 
granted to the petitioner under the. de- 
cree was only a concession, Therefore, 
it is not a penalty and the petitioners 
could not invoke the benefit of S. 74 of 
the Contract Act. 

8. Apart from that, I also agree with 
the learned Subordinate Judge that since 
the petitioners did not -raise this ques- 
tion in the early execution proceedings. 
they cannot raise it in this petition on 
the principles of res judicata, Con- 
ORSR I dismiss this petition, 

Petition dismissed. 
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A. Gyaneshwar Rao, Petitioner v. 
Mahmood Shareef and another, Respon- 
dents, 

Civil Revn, Petn. No, 2102 of 1981, 
D/- 17-11-1981.". 

Civil P. C. (5 of 1908), O. 1, R. 10 (2) 
— Addition of parties —- Question as to 
— Not one of initial jurisdiction but of 
judicial discretion — Presence of third 
parties, if proper, should be allowed. 


“To revise the Order of 4th Assistant J. 
City Civil Court, Hyderabad, Dj/- 
15-4-1981. 
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“Settle al] the questions 
the suit” should be construed to mean, 
not restricting the scope between the 
parties to the suit, but to a wider area 
conce¥ning the subject-matter of the suit 
involving even the third parties’ claim 
and interest. The question of addition 
of parties under O, 1, R. 10 (2) is gene- 
rally not one of intial] jurisdiction but of 
a judicia] discretion which has to be ex- 
ercised in view of the facts and circums- 
tances of each case, The jurisdictional 
aspect is in the limited sense contem- 
plated under S. 115 of the C. P. C. 
For effectual and complete adjudication 
of the questions involved in the suit, 
the presence of a third-party, even if 
it is not necessary, but if proper, should 
be allowed to be added as a party if 


applied for. (Para 10) 
In a suit relating to property, the 
person to be added as a party should 


have a direct interest as distinct from 
a commercial] interest in the subject- 
matter of the litigation. Where the sub- 
ject-matter of a litigation is a declara- 
tion as regards status or a lega] charac- 
ter, the rule of present or direct interest 
may be relaxed in a suitable case where 
the Court is of the opinion that by adding 
that party, it would be in a better posi- 
tion effectually and completely to ad- 
judicate upon the controversy. 

(Para 10) 


Where in suit for specific performance 
of contract, the proposed party shows 
that he is the rightful owner, that he 
has been in possession of the land which 
is the subject-matter of the suit, that 
civil] and criminal proceedings ended in 
‘his favour: and also declarations made 
under the Land Ceiling Act and’ orders 
made thereon would indicate that he is 
the rightful owner the application of 
such a party for adding him as party to 
the suit must be allowed, Case law dis- 
cussed, (Paras 12, 13) 
Cases Referred: Chronological Paras 


(1981) 1 APLJ 363 : (1981) 1 Andh WR 

427 i 9 
AIR 1981 Delhi 237 8 
AIR 1979 Andh Pra 152 : (1979) 1 APLJ 

93 l 9 
-ATR 1976 Madh Pra 148 (FB) 5A 
AIR 1975 Gui 178 


AIR 1973 Bom 330 : o g 
AIR 1968 Mad 142 9 
AIR 1958 SC 886 9 


AIR 1950 Mad 91 : (1949) 2 Mad LJ 568 
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A. Gyaneshwar Rao v. Mahmood Shareef: 
involved in’ 


AIR. 
AIR 1950 Mad 90: (1949) 2 Mad LJ 342 5 
AIR 1945 Cal 355 6 
AIR 1929 Mad 443 i 9 


S. K. Chennakesay Rao, for petitioner: 
K.' F.. Baba (for Nos, 1 and 2) for Re- 
spondents, 


CRDER :-— This revision is filed 
against an order. allowing I. A. No. 400 
of 1980 filed by the Ist respondent here- 
in for impleading him as a party-de- 
fendant to the suit filed by the petitioner 
herein against the 2nd respondent here- 
in and her children for specific perfor- 
mance of an agreement of sale, 


2. The relevant facts, in brief, are: 
The petitioner herein filed O. S5. No. 3365 
of 1979 against the 2nd respondent and 
her children for specific performance 
of an agreement of sale in respect of 
land comprised in S. Nos, 1 and 124 
situated at Mir Sagar, Hyderabad Dis- 
trict, and for execution of a registered 
sale deed in pursuance thereof. The 
defendant, Ameer Bi, took a plea in the 
written statement that the Pattedar of 
the suit land is Mahamood Sharif (1st 
respondent herein). But the plaintiff 
did not choose to make him a party 
to the suit. Prior to the filing of the 
suit, succession proceedings were initiat- 
ed and they ended in favour of Mah- 
mood Sharif (ist respondent herein) and 
against the defendant (Ameer Bi) on the 
death- of the late Maqdoom Sharif, the 
father of the 1st respondent herein. 


On the basis of the alleged agreement 
of sale, proceedings were: sought to be 
initiated before the revenue authorities 
for the rectification of the entries in 
the revenue records under Section 158 
of the Land Revenue Act in respect of 
the aforesaid two S, Nos, wherein the 
plaintiff sought his name to be included 
by deleting the name of Mahmood Sha- 
rif and Ameer Bi. respondents 1 and 2 
herein, But the application was dismis- 
seg directing the claimant for a recourse 
to civil court. The proceedings under 
Ex. B-2 disclose that the Collectorate 
issued a memo to Ameer Bi saying that - 
it had no jurisdiction to inquire into the < 
succession certificate already sanctioned 
in favour of Mohmood Sharif. The ap- 
peal against that order to the Joint Col- 


g lector was dismissed. Mahmood Sharif, 


as Pattedar, filed also a declaration be- 
fore the Land Ceiling Authority and the 
necessary orders also were passed in 
the said declaration computing the- said 
S. Nos. in his extent,- 
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into a compromise with the plaintiff. 
At that stage,. the ist respondent, as a 
proposed third-party, filed I, A. No.. 400 
of 1980 under O. 1, R. 10, Civil P. C. 
to implead him in the suit as a necessary 
and proper party, which was contested 


by the plaintiff, petitioner herein, But | 


the trial Court allowed the petition: on 
the ground that the proposed third- 
party has got right, interest and title 
over the suit property and, therefore, 
certainly he is g necessary and proper 
party though the suit is filed: for specific 
performance of an agreement of sale 
seeking relief only: against the 2nd 
respondent, viz Ameer Bi. The Lower 
Court further found that having regard 
to the various circumstances as disclos~ 
ed in the voluminous documents filed 
On behalf of the proposed third-party, 
it is necessary to adjudicate the rights m 
this suit itself and if it is not done s0, 
it would’ give rise to multiplicity of pro- 
ceedings, which must be avoided, Hence 
this revision, 

3. The contention in the main of 


Sri Chennakesava Rao, learned Counsel. 
for the petitioner, is that in a suit for- 


specific performance of an agreement of 
sale, any person claiming title or share 
adverse to the vendor cannot be im- 
pleaded, because firstly, it will change 
the nature of the suit and secondly, it 
will introduce new questions which are 
not involved in the suit, 


4. Before analysing the contention of 
the learned Counsel for the petitioner, 
one admitted fact may be noticed: and 
that is, when an objection was raised in 
the written statement by the defendant 
Ameer Bi that there are certain other 
affected parties like the sister and other 
heirs of the late Maqdoom Sharif, steps 
were taken by the petitioner herein and 
they were got impleaded. But the ist 
respondent herein was not got implead~ 
ed, though it is admitted that he is the 
son of the late Maqdoom Sharif. After 
getting. the other heirs impleaded, a 
stage was reached when a compromise 
was sought to be entered into between 
the defendants and the plaintiff. It is 
at that stage that I. A. No. 400 of 1980 
was filed by the 1st respondent for im- 
pleading him as a party to the suit. 

. 5. The question in the. main turns 


upon the provisions enacted in R. 10 (2) 
of O. 1 which reads. 


' A, Gyaneshwar. Rap Va. 


, In the ‘suit, ater, ithe -said Ameer Bi, 
along with her children, tried to enter.. 


Mahmood Shareef- A. P.:157 - 


- “The Court may at any.. stage of the 
proceedings, either upon or without the 
application of either party, and on such 
terms ‘as may appear to the Court to be 
just, order that the name of any party 
improperly joined, whether as plaintiff 
or defendant, be struck out, and that 
the name of any person who ought to 
have been joined, whether as plaintiff or 
defendant, or whose presence before the 
Court may be necessary in order to 
enable the Court effectually and com- 
pletely to adjudicate upon and settle all 
the questions involved in the suit, be 
added,” 

In support of his 


contention, learned 


Counsel for the petitioner cited the fol- 


lowing decisions. In Palanisamy Chei- 
tiar v. Komara Chettiar, (1949) 2 Mad 
LJ 568 : (AIR 1950 Mad 91) a suit was 
filed for specific performance of an ag- 
reement to sell executed by the defen- 
dants 1 and 2 The 3rd defendant, a 
subsequent purchaser of the property, 
was also impleaded, An interlocutory 
application was filed by the sons of the 
defendants 1 and 2 for adding them 4s 
party-defenants 4 to 9 under O. 1. R. 10, 
Civi] Procedure Code, alleging that they | 
are the sons of defendants 1 and 2 and 
they have also filed a suit in a different 
Court alleging that the alienations by 
the defendants 1 and 2 were not binding 
on them and for partition and possession 
of their separate shares. The applica- 
tion was resisted. However, it was al- 
lowed and on revision to the High Court, 
the Madras High Court placed reliance 
on a Bench decision of that Court in 
Muni Samappa v. Gurunanjappa, (1949) 
2 Mad LJ 342: (AIR 1950 Mad 90) 
wherein Rajamannar, C. J., observed 


(at p. 92 of ATR 1950 Mad 91), 


‘where a person sues for specific per- 
formance of an agreement to convey 
and simply impleads the party bound 
to carry out the agreement there is no 
necessity to determine the question of 
the vendor’s title, and the fact that the 
title which the purchaser may acquire 
might be defeasible by a third party 
(for instance the sons of the vendor be- 
ing entitled under Hindu Law to shares 
in the property). is no ground for refus-- 
ing specific performance if the purcha- 
ser is willing to take such title as the 
vendor has”, 


and held, 


‘Tt is therefore clear that the respon- 
dents are not necessary parties to this 
suit for specific ‘performance oF an agree- 
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ment to sell. ‘The application is made 
under Order 1, Rule 10. Order J, R, 10. 
cl. (2) enables a. Court to add as party 
any persOn whose presence before the 
Court may be necessary in order to en- 
able the Court effectually and complete- 
ly adjudicate upon settle all the ques- 
fions involved jin the suit, The ques- 
tion involved in the suit as disclosed by 
pleadings in the suit and in view of the 
observations of the learned Judges 
whose judgment I have cited above, 
is not one relating to the liability of the 
sons nor does it relate to the right of 
the sons in respect of the properties. 
What the plaintiff would get if he suc- 
ceeds in getting a decree for specific per- 
formance is a sale deed which will bind 
only the executants of the sale, namely 
defendants 1 and 2 and would not affect 
` the position: of the sons or their right 
if any to these properties I think that 
_ the rights of the sons to these proper- 
ties is not a question involved in the 
suit and it is therefore not necessary 
that they should be made parties.” 
It further held. 

“In an application under O. 1, R. 19, 
Civil P, C. the Court should consider 
mainly whether the presence of the pro- 
posed parties would be necessary for ad- 
judicating upon the questions that are 
- involved in the ‘suit and an order for 
addition of parties should not be made 
‘merely with a view to avoid multiph- 
city of suits if otherwise their pre- 
sence is not necessary for determining 
‘the real questions involved in the suit.” 


. 5A. A Full Bench of the. Madhya 
Pradesh High Court, in Panne Khushali 
v. Jeewanlal, AIR 1976 Madh Pra 148, 
{at p. 152) held, 

The question referred to us is: 

‘Whether in a suit for specific perfor- 
mance of a contract for sale. a third 
person intervener, who contends that 
the suit property is joint property of 
. the applicant and he is also the co-owner 
‘of that property, would be made a party 
` (defendant), 
‘Our answer is; 
Strangers to the contract making claim 
“adverse to the title of the defendent 
- {vendor} contending that they are the 
co-owners of the contracted property 
are neither necessary nor proper party 
and are, therefore, not entitled to be 
joined as parties to the suit.” 

6. In Prem Sukh Gulgulia v, Habib 
Ullah, ATR 1945 Cal 355, a Division 
Bench of the Calcutta High Court held: 


A, Gyaneshwar Rao v. Mahmood Shareef. 
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“The necessary parties in a suit for 
specific performance of a contract for 
sale are the parties to the contract, or 
if they are dead their legal .representa- 
lives, as also a person who had purchas- 
ed the property from the vendor after | 
the contract. He is a necessary party ` 
if he >- 


as he would be affected, 
Ig a volunteer, or if a purchaser 
for value, had purchased with no- 


tice of the contract. A person who 
claims adversely to the vendor is, how- 
ever, not necessary party. Where the 
property stands in the name of a person 
other than the vendor and the suit for 
specific performance is brought by the 
purchaser, that person may be joined 
as a defendant as a proper party on an 
allegation that he is the benamidar of 
the vendor but if he appears and con- 
tends that he is not the benamidar of 
the vendor the proper procedure would 
be to discharge him from the suit, leav- 
ing it to the plaintiff in the suit for 
specific performance to institute a suit 
against him after he had got the 
conveyance in execution of the decree 
for specific performance against his 
vendor, This is on the principle that 
the scope of a suit for specific perfor~ 
mance of a contract for sale ought not 
to be enlarged and the suit turned also 
into a title suit between one of either of 
the parties to the contract and a stranger 
to the contract.” 

7. In E. Ajay Kumar v. Tulsabai, 
AIR 1973 Bom 330, the Bombay High 
Court held, (at p. 331) 

‘The power of the Court to add par- 


‘ties in such matters is referable to O. 1, 
. R. 10. Civil P. C. Sub-rule (2) empowers 


the Court either upon or without appli- 
cation to direct parties to be joined who 
ought to have been joined or whose pre- 
sence before the Court may be neces- 
sary in order to enable the Court to effec- 
tually and completely adjudicate upon 
and settle all the questions involved in 
the suit. The provisions which are ex 
facie enabling clearly indicate ‘the con- 
ditions for exercise of that power. It is 
only when the Court comes to the con- 
clusion that for the purpose of full ad- 
judication of the matters in- issue or to 
settle the controversies, a party which 
is not added is necessary, the provisions 
of sub-rule. (2) are attracted, It is plain 
that unless the party. proposed to be 
added has directly or indirectly an in- 
terest in the controversy or its adjudica- 
tion, the power cannot be invoked, 
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Now, in the present case, it is a simple 
suit for, specific performance of an agree- 
ment to sell certain property. That ag- 
reement will have to be established as 
pleaded by the plaintiff himself, Not 
only (sic) before the Court can be asked 
to pass a decree for specific performance 
the plaintiff ig bound to establish all -the 
conditions that are requisite for com- 
pleting such a sale transaction, It is im- 
plicit in such g controversy that if the 
evidence indicates or if a plea is raised 
that there is no title under which such 
an agreement could have been at all en- 
tered into the suit would fail, That does 
not mean that the Court is enjoined to 


enter upon the questions which are nei-. 


ther pleaded nor are in issue, If the 
defendant against whom such a ‘uit is 
filed has a defective title but agreement 
is properly enforceable, the plaintiff 
may choose to take even the defective 
title in such a sutt, Similarly, . there 
may be a title in part with the defen- 
dant and that may ultimately pass to 
the plaintiff, In neither of these cases 
a stranger to the agreement and hence 
to the controversy who claims to be 
entitled to the property as such can come 
before the Court either as necessary or 
proper party.” 


8. In Rasiklal v. Natverlal, ATR 1975 
Guj 178. the Gujarat High Court had to 
deal with a case where the parties to 
the agreement for sale in respect of 
which the suit for specific performance 


was filed were only the plaintiff and the ` 


defendant, The only relief claimed was 
that the defendant should be ordered to 
execute a document of sale in pursuance 
of the agreement of sale or the same 
should be got executed through Court. 
The plaintiff was willing to take the title 
which his vendor had. No relief for 
possession of the suit property wag claim- 
ed, nor was any relief claimed against 
the defendant’s sisters, They claimed that 
they were entitled to inherit the suit pro- 
perty under the provisions of the Hindu 
Law and that the agreement of sale was 
not binding on them and therefore en- 
titled to be impleaded as parties to the 


suit, On those facts the Gujarat High - 
Court held, (at p. 181). 
A eetiaus defendant’s sisters could not he - 


allowed to be joined as parties to the 


suit, They could not be said to be neces- 
sary parties, nor was their presence 
necessary to adjudicate upon all the 
questions involved in the case,” 


A. Gyanéshwar Rao v. 
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In Raj K. Mehra v. Anjali Bhaduri, 
AIR 1981 Delhi 237, where in a suit for 


specific performance of an agreement to 


sell a house the son and daughter of the 
defendant (vendor) sought to implead 
themselves as co-defendants, the Delhi 


- High Court disallowed permission to im- 


plead them holding that impleading 
them would convert the suit for specific 
performance into ona for title. It fur- 
ther held, (at p, 239) 


“Strangers to the contract eke a 
claim adverse to the title of the defen- 
dant (vendor} contending that they are 
the co-owners of the contracted. pro- 
perty are neither necessary nor proper 
party and are, therefore, not entitled to 
be joined as. parties to the suit. Parties 
should not be added so as to convert a 
suit of one character into a suit of a 
different character.” 


9. The cases relied on for the com- 
verse position may now be noticed, In 


- M. V, Krishnamachari v. Dhanalakshmi, 


AIR 1968 Mad 142. in a suit for partition 
against C plaintiffs were claiming the 
property as joint family property. P 
filed an application for impleading him- 
self as a supplemental] defendant and his 
case was that C had entered into a. writ- 
ten agreement of sale with him agreeing 
to convey a certain house for a certain 
sum and in pursuance thereof å certain 
sum was paid to C who had agreed to 
convey the property and execute the 
registered deed of sale within a specified 
period: his further case was that the 
agreement of sale was entered into by 
C making the -express representation 
both oral and under express terms of 
the agreement of sale that the property 
agreed to be conveyed. was his own self- 
acquired property. P’s claim was that 
as the plaintiffs in the partition suit 
were claiming the property as joint 
family property and as he apprehended 

Nusion between the plaintiff and the 
defendant he sought to be impleaded as 
a party to prevent any collusion and 
also to bring to the notice of the court 
his rights under the agreement of gale, 
so that in equity the property agreed to 
be sold, might if possible be allotted to 
fhe share of the defendant. In those 
circumstances and facts of the case, the 
Madras High Court held. - 

(i) that P ought to have been im- 
pleaded as a supplemental defendant by 
the court exercising its powers under 
O. 1, R. 10 (2, C. P. Cy 
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Gi) that’ the plaintiffs claimed 
property. as joint family property, _ and 
any decision rendered therein would not 
affect the rights. of P,. the third party 
applicant. He could ‘always file the 
‘suit for specific performance and recover 
possession of the property from his ven- 
dor as well as the plaintiffs even if the 
properties were allotted to the plain- 
tiff provided P could establish that the 
properties were the  self-acquired pro- 
perties of C. The question Of the charac- 
ter of the property would have to be de- 
cided in two litigations, in both of which 
the plaintiff would-be a party. Such a 
course would result in unnecessary mul- 
tiplicity of proceedings and would also 
be exposed to the mischief or risk of 
conflicting decisions on the identical 
matter ir dispute when commonsense 
and convenience demanded that there 
should be a single conclusive final deci- 
sion: l 

(iii) that even if it should be held 
that the property was joint family pro- 
perty and the agreement of sale would 
not bind the interest of the plaintiffs 
v would undoubtedly be entitled to a 
charge- under S. 55 (6) (b) of T. P. Act, 
1882, for the prepaid purchase price on 
the share of C either in the property 
agreed to be sold or in any other pro- 
perty that might be allotted to C at 
the family partition. In addition there 
would be a right of substituted security 
which the Hindu Law recognised in the 
ease of a mortgage create’ by a copar- 
cener of the family, Thus from any point 
of view P would be undoubtedly entitled 
to a charge for the purchase price paid, 
at the worst either against the property 
agreed to be sold or some other property. 
which would constitute sufficient ground 
and interest to entitle P' to be impleaded 
as a party, 

(iv) that P was to be impleaded only 
for the limited purpose of establishing 
that the property was the separate pro- 
perty of his vendor, or alternatively for 
suggesting to the court that without pre- 
fudice to the interests of the plaintiffs 
the property agreed to be sold might be 
allotted to the share of C, so that in a 
separate suit of his own P could either 
‘obtain specific performance or enforce 

a charge under Sec, 55 (6) (bJ, T. P. Act. 
1882 against the. property in the hands 


of C after a final allotment in the parti- . 


. tion suit, 
In Razia Begum v: Anwar: ‘Begum AIR. 


1958 SC 886, a Muslim ‘woman filed a . would: he-in-a better: position effectually -~ > 


. A. Gyaneshwar Rao v. Mahmood Shareef 
the . 
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suit against her husband seeking a de- 
claration that shė is his legally wedded 
wife and, therefore, as per the contract- 


ual promise prior to the marriage, she ` 


would be entitled to Kharch-e-Pandan 
and so the same may be awarded, An- 
other woman, who was admittedly a 
legally wedded wife, and her son filed 
an application for adding them as par- 
ties to the suit. The application was al- 
lowed by the trial Court and the same 
was confirmed by the High Court in re- 
vision, which was challenged by special 
leave before the Supreme Court. In the 
written statement, the husband did not 
specifically deny the marriage with the 
plaintiff, A few days after the filing of 
the written statement, the Mujtahid, 
who is alleged to have solemnised the 
marriage was examined in Court: and he © 
stated on oath in support of the plain- | 
tiff. The witness was, however, not cross- 
examined on behalf of the defendant- 
husband, It was stated before the Court 
on behalf of the respondents 1 and 2 
that there were pieces of documentary 
evidence far from certain alleged ad- 
missions made by the plaintiff, which 
seriously militate against the plain- 
tiffs case and the statement of the wit- 
ness referred to above, In the light of 
the above format of the case, the Sup-- 


reme Court enunciated the following 
principles : 
(1) That the question of addition of 


parties under Rule 10 of O. 1 of the 
C. P. C. is generally not: one of initial 
jurisdiction of the court, but of a judi- 
cia] discretion which has to be exercised 
in view of all the facts and circumstan- 
ces of a particular case: but in some 
cases, it may raise controversies as to 
the power of the court, in contradistinc- 
tion to its inherent jurisdiction, or, in 
other words, of jurisdiction in the limit- 
ed sense in which it is used in Sec, 115 


of the Code; 


(2) That in a suit relating to eee 
in order that a person may be added as 
a party, he should have a direct interest 
as distinguished from a commercial] in- 
terest, in the ea of the liti- 
gation: 


(3) Where the subject-matter of a liti- “ 
gation ts a declaration as regards status 
or a legal character, the rule of present 
‘or direct interest may be relaxed in a` 
Suitable case where the court is of the. 
Opinion that by adding that. party. it ` 


and- completely tg . adjudicate upon : tha 
controversy: ` 

(4) The cases contemplated in the last 
proposition have. to be . determined in 
accordance with the statutory provisions 
of Secs, 42 and 43 of the Specific Relief 
i Act: 
` (3) In cases covered by those statutory 
provisions, the court is not bound to 
grant the declaration prayed for, on a 
mere admission of the claim by the de- 
fendant, if the court has reasòns tọ in- 
Sist upon a clear proof apart from the 
admission: ’ 

(6) The result of a declaratory decrea 
on the question of status, such as in 
controversy in the instant case, affects 
not only the parties actually before 
the Court, but generations to come, and 
in view of that consideration, the rule 
of ‘present interest,’ as evolved by case 
law relating to disputes about property 
does not apply with full force: and 

(7) The rule laid down in Sec. 43 of 
the Specific Relief Act, is not exactly a 
rule of res judicata, It is narrower in 
one sense and wider in another, 
and held, 

ee the courts below did not exceed 
their power in directing the addition of 
the respondents 1 and 2 as parties-defen- 


dants in the action, Nor can it be said 


that the exercise of the discretion was 
` not sound.” 

A Division Bench of this Court, in K. A. 
© Khader. v. Mahaboob Saheb (1979) 1 
APLJ 93: (AIR 1979 Andh Pra 152), 
while examining the scope of the provi- 
sions of Order 1, Rule 2, and in particu- 
lar with reference to the expression 
“questions involved in the suit,”- held, 
(at p. 154) :— 

- “The framers of this rule iat be held 
to have intended that al] the material 
questions common to the parties fo the 
suit and to third parties should be ‘tried 
once and: for all and the court is invest- 


ed to secure the aforesaid: result with an - 


ample judicious discretion to add parties 


which are necessary'or proper in this - 


regard, The narrow interpretation of set- 
tlemen; of all the questions involved: in 
` the suit between the parties alone would 


amount to adding some thing into this. 


provision which was: not specifically ih- 


‘troduced by the: Sovereign Parliament; -` 
Jf the -narrow. view sought: to ‘be: placed © 
` upon: this provision was intended:.by the . 
- hegislatttra nothing “would -Have prevent: - 
. Sn them. from’ using. the ‘words: e 
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the subject-matter of the suit. 
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the parties”. The crucial fest. for. the ad- 
dition or otherwise of a particular party 
ws dafendant or plaintiff is whathar the 
presence of such party is necessary or: 
at least proper without whom thers can 
be no effective and final adjudication of 
all issues involved in the suit with re 
gard to the same subject-matiar," 
Punnayya, J, in a recent decision . oł 
this Court in R. C. Saradha ` v. Phool- 
chand Soni {1981} 1 APLJ 363, where 
a suit for specific performance of an 
agreement of sale executed by the de- 
fendanf was filed and the persons claim- 
ing a shara in the subject-matter of tha 
peta of sale sought fo implead 
themselves ag defendants, had to con- 
sider whether they wera proper . partie 
fo be added within the meaning of C. 1, 
R. 10 (2), After examining a catena of 
case Jaw laid down by tha Courts of this 
country as well as abroad, and in parti- 
cular, Palanisamy v., Komara Chattiar 
(AIR 1950 Mad 90) (supra), Secretary of 
State v, Murugesa, AIR 1929 Maa 
443, Razia Begum v, Anwar Begur 
(AIR 1958 SC 886) (supra), and K, A 
Khader y, Mahabooh Saheb (AIR UT 


Andh Pra 152) (supra) he held :— 


“In the case on hand, the brother who 
fs the petitioner in C; R. P, No, 983/80 


and the sister who is the petitioner in 


C. R. P, No, 984/80 of the defendant 


claimed to have shares in the property 


in respect of which specific performances 
is sought for and they have, therefore. 
direct interest in the property which is 
It is true 
that in the strict sense, they may not be 
necessary’ parties, But if cannot be said 
that they. are not -proper parties and . 
their presence is not necessary to- enable 


the court to adjudicate all the questions 


in the suit more effectively and comple- 


tely and avoid multiplicity of proceed- 


ings, If they are proper parties, ‘their 
presence is necessary and they should 
therefore, be peadra in the suit,- 

XX .XX XX Xx xz 
er the benefit given by the. Legislature 
under O:-1 Rule 10 (2) can be applicabls 
even-to a suit for specific performance 
if the party sought to be ` impleaded 
satisfies the requirements of. Rule .10 (2) 
of O..1 ‘and it. cannot, therefore, be said 
that it has no-application. to a suit for 


i specific performance”. 


Punnayya, J.: further’. T Swat? 
“in. this -ruling. (Ki, A Khader: vy, Maba- 
boob Ree Ga a T re ana) 
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Division Bench unequivocally held that 
ail the questions involved in the suit do 
not mean that all the questions between 
the parties to the suit only, but do mean 
ajl the questions in the suit, Hence the 
ruling in Palani Samy’s case (AIR 1950 
Mad 91:1949 (2) MLJ 568) should be 
deemed to have been overruled by im- 
plication.” 

10. On a conspectus of the above 
case-law, the principles that could be 
said to emerge in regard to application 
of the provisions enacted in sub-r. (2) of 
Rule 10 of O. 1, C. P. C. and in particu- 
lar the expressions "whose presence be- 
fore the Court may be necessary” and 
"in order to enable the Cour; to effect- 
ively and completely adjudicate upon 
and settle a1] the questions involved in 
the suit” are : 

(1) “Settle all the questions involved 
in the suit” should be construed to mean, 
not restricting the scope between the 
parties to the suit, but to a wider area 
concerning the subject-matter of the 
suit involving even the third party’s 
claim and interest, 

(2) The question of addition of parties 
under R. 10 (2) of O. 1 is generally not 
one of initial jurisdiction but of a judi- 
cial discretion which has to be exercised 
in view of the facts and circumstances 
of each case, The jurisdictiona] aspect 
is in the limited sense contemplated un- 
der Sec. 115 of the C. P. C. 

(3) For effectua] and complete adju- 
dication of the questions involved in the 
suit, the presence of a third-party, even 
if it is not necessary, but if proper, 
should be allowed to be added asa 
party if applied for. 

(4) In a suit relating to property, the 
person to be added as a party should 
have a direct interest as distinct from a 
commercial interest in the subject-mat- 
ter of the litigation, 

(5) Where the subject-matter of a 
litigation is a declaration as regards 
status or a legal character, the rule of 
present or direct interest may be relaxed 
in a suitable case where the Court is of 
the opinion that by adding that party, it 
would be in a better position effectually 
and completely to adjudicate upon the 
controversy. 

(6) The rule laid down in Sec. 48 of 
the Specific Relief Act is not exactly a 
rule of res judicata, It is narrow in one 
sense and wider in another. 

11. In the case before me, admittedly, 
the ist respondent is the son of the late 
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Maqdoom Sharif, Succession proceed- 
ings ensued thereafter, ended in favour 
of the ist respondent negativing the 
claim of the 2nd respondent, Amir Bi, 
Proceedings in regard to mutation in the 
revenue records ended in eventual dis- 
missal of the appeal of the petitioner 
herein, Voluminous evidence has been 
produced by the ist respondent (pro- 
posed party) showing that he is the 
rightful] owner, that he hag been in 
possession of the land which is the sub- 
ject-matter of the suit, that civi} and 
criminal proceedings ended in his favour; 
and also declarations made under the 
Land Ceiling Act and orders made there- 
on would indicate that he is the rightful 
owner, ` 

If this background is borne in 
mind, it would not be very difficult to 
adjudicate on the aspect whether in the 
subsequent litigation initiated by the 
petitioner herein filing a suit though for 
specific performance of an agreement of 
sale said to have been entered into be- 
tween the 2nd respondent and the peti-~ 
tioner herein, and 2nd respondent pur- 
porting to acquire interest in the property 
under an alleged wil] said to have been 
executed by the late Maqdoom Sharif 
even though objection has been raised 
in the written statement that the other 
heirs of Maqdoom Sharif haye been im- 
pleaded except the lst respondent here- 
in, and thereafter the parties with an 
oblique motive were trying to arrive aft 
a compromise and it is at that stage that 
the Ist respondent herein intervened 
with a prayer to come on record being 
a necessary and proper party to the 
suit, which is objected to by the peti- . 
tioner; and whether the proposed third 
party is entitled to be impleaded or not. 
The above material ‘would amply provide 
a clue in regard to the relevancy and 
expediency of the application made by 
the Ist respondent herein for being im- 
pleaded, in the suit, 


12. It may be true that for a limited 
purpose, viz., for decidmg the suit for 
specific performance of an agreement to 
sel] land, the subject-matter of the suit 
is apparently confined to the petitioner 
and the 2nd respondent herein and ifl 
may not be ex facie strictly necessary to 
adjudicate upon a claim sought to be 
laid by the third-party. But, the ques- 
tion is, whether any decree so 
therein would be an effectual] decree, 
One has to necessarily again come to the 
stage as to whether the decree so obtain- 
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ed and even resulting in the execution 
Of the registered sale deed at the in- 
stance of the court, could be eventually 
fructified without subjecting it to the 
claims and objections of the 1st respon- 
dent herein, If the answer is in the 
negative, which is so in my undoubted 
view, then why postpone it to a later 
date? It is precisely this circumstance 
which involves the multiplicity of pro- 
ceedings that ig contemplated to be 
avoided by the legislative intendment as 
enacted under sub-rule (2) of R. 10 of 
O. 1, Civil P. C. To hold it otherwise 
would not only be doing violence to the 
fanguage of the legislature, but would 
even be opposed to the scheme, object 
and intendment of the Legislature, The 
two enemies of litigation, viz. delay and 
expense, must be avoided at any cost. 

13. The lower Court very rightly 
Howed the application of the ist res- 
pondent herein for adding him as party 
to the suit, and it is quite in accord 
with the principles enunciated above; 
and [I see no error in the exercise of its 
‘discretion which is judicious and proper 
‘and so no interference by this Court is 
‘warranted, 
~ 14, In the result, the Civil Revision 
Petition is dismissed. No costs. 

Petition dismissed. 
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Smt, K. Kusuma Kumari, Appellant 
v Grandhi Surya Bhaghawan and 
others, Respondents. i 

Appeal No. 886 of 1975 and Tr. Appeal 
No. 187 of 1978, D/- 29-10-1981. | 

Evidence Act (1 of 1872), Secs. 101, 
114 — Unsoun s of mind — Congeni- 
tal idiocy — Proof of — Burden of — 
Sanity must be presumed unless con- 
genital idiocy is established, 

True, Modi has described idiocy as a 
congenital condition, but in saying so the 
Opinion expressed by Modi runs counter 
to that expressed by Taylor, The dic- 
tionary writers have described idiocy as 
a necessary congenita] condition but in 
so defining the term, the definition runs 
counter to the views expressed by Tay~ 
for in his Principles and Practice of 
Medica] Jurisprudence, (Para 10) 

Mere proof of idiocy at a point of time 
does not establish congenital idiocy and 
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that is a fact to be proved as- any other 
fact and cannot be presumed; tne pre- 
sumption on the other hand being that 
sanity must be presumed unless con- 
genita] idiocy is established, Case law 
discussed, (Para 11) 
Merely because there is proof that a 
particular person is an idiot by a parti- 
cular year or from Some years after his 
birth, no presumption in fayour of con- 
genita] idiocy of that person can be 
drawn by taking recourse to Secs. 112 
and 114 of Evidence Act. AIR 1965 SC 
364 and AIR 1974 Mys, 61 Dist. 
(Para 12) 
Since congenital idiocy is to be ex- 
clusively established by the defendant, 
there is no burden cast on the plaintiff 
fo establish from which particular age 
that particular person began to show 
Signs of idiocy and for which specific 
supervening circumstance, (Para 13) 
If the presumption backward regard- 
ing the mental state of that person is 
not legally permissible, there is no es- 
cape from the conclusion that the said 
person was not proved to have been a 
congenital] idiot more so when the evi- 
dence and the circumstances amply es~ 
tablish that he was not a congenital 
idiot, but his idiocy developed from his 
age of 3 or 5 years ever since he be- 
came epileptic, the only disease he suf- 
fered from after his birth. Observations 
to the contrary in (1973) 2 APLJ 414 


held to be obiter, (Para 15) 
Cases Referred: Chronological Paras 
AIR 1974 Mys 61 7, 12 
(1973) 2 APLJ 414 7,8,11,15 
AIR 1973 Mad 36 . 1ł1 
AIR 1965 SC 364 ?, 12 


(1891) ILR 18 Cal 111: 17 Ind App 173 


(PC) 11 
(1890) ILR 12 All 530 11 
(1863) 1 Mad HCR 214 11 


Advocate General and P., Naga Ses- 
hala, for Appellant, (in Appeal No. 886 
of 1975) and Advocate General and P. 
Venkata Muni Reddy, (in Tr. Appeal 
No. 187 of 1975)), for Appellants: T. Ram- 
achandra Rao and Mangu. Venkata Rao, 
(for No. 1) in Appeal No 886 of 1975 
and P. V. Seshaiah, (for No. 4) in Ap- 
peal No, 886 of 1975, for Respondents. 

P. RAMACHANDRA RAJU, J :— 
These two. appeals arise respectively out 
of the judgment and decree dated 6-9-75 
in O.S. No. 197/71 and O.S. No, 7/67 
disposed of by a common judgment by 
the Subordinate Judge, Visakhapatnam 


_. ‘been filed ‘as Ex. A-1. 
* -pute Faiséd-by either of defendants -1. and «. 


The appeal against O. S. No. 7/67 
was originally filed before. the District 
Judge, Visakhapatnam; as A. S. No. 100/ 
78 which. on transfer to this court, was 


numbered as Transferred Appeal] No, 187- 


of 1978, A. S. No, 886/75 arising out of 
O. S, No, 197/71 is the © substantial ap- 
pea] and for purposes of convenience, 
the parties are referred: to in the rest of 
this judgment according to their posi- 
tion in the said O, S. No, 197/71. 


9, The main controversy in the suit 
turns round the question as to whether 
‘one Grandhi Ramakrishna who died on 
27-12-1970 was born a congenital idiot 
in 1941. The Sub Judge, Visakhapatnam 
held that Ramakrishna was by birth a 
congenital idiot and as a- necessary con- 
sequence of that finding, dismissed both 
the suits referred to above which came 
to be filed in the background of the 
materia] facts detailed below, 

3. One Grandhi Padmaraju was Own- 
ing extensive properties, By his first 
wife, he had no issues. After the death 
of his first wife, he married for’ a 
second time who, in all, gave birth 
to four daughters and three 
“sons. They. are respectively the 
plaintiff (P. W. 2) the first daughter 
born in the year 1937; Savitri (D-3) born 
ih the year 1938; Parvathi (D-4) who 
figured in the suit as PW-3 born in the 
year 1940: Ramakrishna, the deceased 
‘born in the year 1941; Surya Bhagawan 
(D-1) who figured as D. W. 1 born in 
‘the year 1943: Mahalakshmi (D-5) born 
‘nn the Year 1945 and Kamaraju (D-2) 
born in the year 1947, The plaintiff was 
married to one Dr, K. Kameswara Rao 
(PW-1) some time early during the year 
1950 and two months later, the plaintiffs 
mother died. P, W.-1 was the son of the 
‘sister of Padmaraju. Atter PW-1 married 
the plaintiff, both of them lived in the 
‘house of Padmaraju. In about the year 
1952, Padmaraju suffered a heart attack. 
By ‘1-1-1958, all his three sons were still 
minors. 

Padma was involved in a ani 
‘tion sui; ` earlier in O. S. No. 20/1920 
and he wanted to avoid family litigation 
between him and his son regarding par- 
tition of the properties. Exercising the 
' right of Hindu father to effect: a parti- 
tion between himself and his three minor 
‘sons, he partitioned the family properties 
under a partition deed dated- 1-1-1958, 
the registration extract of which has 
_ There is no dis- 
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.2 that the partition brought about by - 
late Padmaraju. was- unequal... -They did | 


not. also raise the dispute. at any earlier 
point of time that Ramakrishna. was no 
entitled to any share; Both ..these defen- 
dants attained their respective majori- 
ties during the years 1961. and: 1965, 


‘In terms of that partition, the ‘A? sche- 
dule immovable properties ‘and items 2, 


3,4 and 5 of the plaint ‘B’ schedule 
moveable properties were allotted to 
the share of Ramakrishna, During his 


lifetime and till his death on 30-11- 1964, 
Padmaraju himself: was managing the 
properties of Ramakrishnna. There was 
an amount due from one - 
vulu Chetty under a promissory note D/- 
9-5-1961 to the credit of ` 
to recover which, O. S8. No, 78/65 
was filed by PW-1 acting as a power of 
attorney agent of Ramakrishna, the 
power of attorney being dated 17-6- 
1963. This outstanding is described: as 
item 3 of the plaint ‘C’ schedule, By 
the date of death of Padmaraju, an 
amount of Rs. 48,000/- was found due to 
Ramakrishna in the books of accounts 
maintained by Padmaraju. 


After the death of Padmaraju, defen- 


dants 1 and 2 formed themselves into a . 


partnership and utilised the amount of 
Rs, 48,000/- belonging to Ramakrishna 
for which utilisation interest’ is payable 
at 12% per annum according to the trade 
custom and the prevailing rate ot in- 
terest, All such amounts belonging +o 
Ramakrishna utilised by the Ist defen- 


-dants for the partnership business to- 


gether with interést was estimated at 
Rs, 60,000/- which is described as item 
1 of 'Œ Schedule, For about a year after 
the death of Padmaraju. the plaintiff 
(PW-2) and her husband (PW-1) lived 
in the house of Padmaraju with a joint 
mess during which period, ` both PW-1 
and the Ist defendant were looking after 


the person and property of Ramakrishna . 


as it suited their convenience, But sub- 
sequently the plaintiff and her husband 
who continued to live in the same house, 
had set up a separate mess taking into 
their care Ramakrishna. a 


- f° © 


Disputes, . however, `, arose be- 
tween the parties .regarding .cer~ 
tain amounts collected by the Ist 


defendant on behalf of Ramakrishna. . 
- PW-1 claiming under a general power of 


attorney dated 17-6-1963 allegedly execu- 
ted-in his-favour by Ramakrishna, filed 
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a 
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‘fendant, a proper. and correct. account of. 


all the rents and other monies collected 
by the Ist defendant during the period 
30-11-1964- till August 1966. That suit 
was valued at Rs. 5,100/- and that 
amount was «shown as Item 2 of the 
plaint ‘C’ schedule. The suit O. S 
. No, 7/87 was originally resisted by the 
Ist defendant disputing the right of 
PW-1 to ask for an account and claim- 
ing that the Ist defendant himself was 
constituted agent by Ramakrishng to 
manage his properties, 

During the course of that litiga~ 
tion, the Ist defendant filed an 
application to have Ramakrishna 
produced before court, Pursuant to an 
order made by the court, Ramakrishna 
was produced on 25-7-1968 and he was 
examined in court. Having regard to the 
‘answers given to the questions put. by 
the court on that day, Ramakrishna was 
sent to the Mental Hospital for observa- 
tion and one Dr. Appalla Raju, Superin- 
tendent, Government Mental Hospital, 
Waltair, after observing Ramakrishna, 
gave the certificate that the phsycholo- 
gical test revealed that Ramakrishna is 
of the level of an imbecile with a mental 
age of 5 years and was suffering from 
periodica] attacks of epilepsy, The evi- 
dence of Dr, Appala Raju in cross-exa- 
mination was: 


“The test revealed that Ramakrishna 
is a. person of a leve] of imbecile with a 
mental age of five years. It means that 
the menta] capacity is equal to a boy of 
five years: from the age of five, the 
mental capacity of Ramakrishna did not 
‘at all progress, but appears to have 
‘stagnated to a certain extent. Rama- 
krishna remained in the same mental 
State from his fifth year onwards till 
now.” 

4. Though Dr. Appalla Raju has not 
been examined in these litigations, both 
the parties have relied upon the evidence 
recorded in those Interlocutory Proceed- 
ings in O. S. No. 7/67 as supporting their 
respective contentions, The Sub Judge, 
Visakhapatnam, by his order dated 3-12- 
1968 dropped . further proceedings in 
O. S. No, 7/67 till such time as Rama- 
krishna was properly represented in . the 
Litigation, PW-1 thereupon initiated pro- 
ceedings under Secs, 62, 67 and 72 of the 
‘Lunacy Act in O. P. No. 1/69 on the file 
‘of the District Judge, Visakhapatnam 
and applied for being appointed guar- 
‘dian for- the- person and properties of 
“Ramakrishna, : Ex: B-4 -is the- certified - 
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copy of the- . petition in the said O. P, 
Ex. B-5 is the certified copy of the writ- 
ten statement filed by the Ist defendant 
in that O. P. and for the first time in 
the counter filed on 3-4-1969 in the said 
O. P, the Ist defendant has taken up the 


‘position that Ramakrishna was a con- 


genita] idiot and so was disqualified 
from getting any share in the family 
properties, 

An effort appears to have been 
made to invite a finding in the 
O. P. whether Ramakrishna was con~ 
genital idiot but the District Judge. Visa- 
khapatnam by his order Ex, B-9 dated 
14-7-1969 held that it was beyond the 
scope of the enquiry to determine whe- 
ther Ramakrishna was a congenita] idiot 
and that Ramakrishna was a lunatic, 
Subsequently by his order Ex B-6 dated 
16-8-1969 the 3rd defendant and her hus- 
band were appointed Managers for the 
person of Ramakrishna and Sri W. V. C. 
Ramalingam, Advocate, was appointed 
manager of the properties of the lunatic. 
During the course of the management of 
the. properties, the guardian deposited © 
the amounts collected by him and that 
amount is shown as item 6 of the plaint 
‘B’ Schedule, Some rents due to Late 
Ramakrishna on his house properties 
described in the plaint “A” Schedule 
form item 1 of “B” Schedule. | 

Some time prior to Dec. 1970, Ramakri- 
shna took seriously ill, He was removed 
to the American Hospital during Feb. 
1967 and shortly thereafter removed to 
the plaintiffs house and he died on 
27-12-1970, Consequent on his death, the 
plaintiff filed O. S. No. 197/71 claiming 
1/6th share in the properties of Rama- 
krishna, She also came on record as the 
2nd plaintiff in O. S. No. 7/67 as one of 
the legal representative of Ramakrishna 
and impleaded to that suit defendants 2 
to 5 also as legal representatives, entitl- 
td to an equal share along with her in 
the properties of Ramakrishna. By an 
additional written statement filed by the 
Ist defendant in O. S. No. 7/67, the de- 
fendant has put forward the plea that 
Ramakrishna was not entitled to any 
share because of his congenital idiocy 
and that neither the plaintiff nor her 
three sisters defendants 3 to 5 are en- 
titled to any share in the. properties of 
Ramakrishna or to demand any account . 
from him of the monies collected. by the. - 
Ist defendant during his management. . 

5. The additional issue No.’ 1 framed 


-in .O, 'S,-No.:-7/67.-and: issue No, 2 framed . 
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in O. S. No. 197/71 have correctly thrown 
the burden of proof on the Ist defen- 
dant to establish that late Ramakrishna 
was a congenital idiot, The evidence was 
accordingly let in by the Ist defendant 
who examined himself as DW-1 on 28-6- 
1975, DW-2, the junior maternal aunt of 
the parties, was examined on 19-7-1975. 
 DW-3 who retired as a Amin from the 
District Court, Visakhapatnam and who 
was knowing the family of Padmaraju 
gave his evidence on 25-7-75. As against 
this ora] evidence let in by the Ist de- 
fendant, the plaintiffs husband was 
examined as PW-1 on 26-7-1975. PW-2 
the plaintiff in the suit and PW-3. 4th 
defendant in the suit were both exa- 
mined on 8-8-1975. 


The evidence of DWs. ft and 3 
was directed to establish that 
Ramakrishna was a congenita] idiot 


while the evidence of PWs. 1 to 3 was 
let in to establish that Ramakrishna was 
born as a normal child but he developed 
epilepsy from about his age of 7 years 
and thereafter there was deterioration 
in his mental] health from which he 
never recovered and though at the time 
the disputes arose between the parties, 
Ramakrishna was not able to look after 
either himself or his properties, he was 
not a congenital] idiot, The Sub Judge 
felt that the evidence of PW-2 being that 
of a party is interested and that PWs. 1 
3 were not competent to say anything 
about the mentaj state of Ramakrishna 
in the early years of his life and the 
evidence let in by the plaintiff does not 
go to establish that Ramakrishna was 
born a normal person or that he devye- 
Ioped idiocy subsequently due fo su- 
pervening circumstances, 
The [st defendant 
‘party and was born later than 
Ramakrishna, The Sub Judge felt 
that the Ist defendant was not a com- 
petent witness to say anything about the 
mentaj health of Ramakrishna in the 
early years of Ramakrishna’s life, He 
considered DWs. 2 and 3 to be actively 
interested in supporting the case of the 
Ist defendant and, therefore, did not 
attach any importance to the evidence 
of DWs. 2 and 3. The result is that the 
Sub Judge discarded the ora] evidence 
in the case adduced by either of the par- 
ties as not of a determinative nature 
and he considered the various circum- 
stances as supporting his conclusion 
that those circumstances established the 
congenital idiocy of Ramakrishna. 
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6. The Advocate-Generaj, learned 
counsel appearing for the plaintiff-ap- 
pellant has submitted that if the Sub 
Judge did not choose to give weight 
to the ora] evidence adduced by either 
of the parties, he should have found that 
the defendant did not discharge the bur- 
den of proof which was on him to esta- 
blish the congenital idiocy of Rama- 
krishna and the Sub Judge should have 
accordingly found that congenita] idiocy 
of Ramakrishna was not established. His 
further submission ig that in the evi- 
dence of PWs, 1 to 3 important admis- 
sions shown, the norma] mental health 
of Ramakrishna have been made and 
they have not been given proper weight 
by the Sub Judge. According to him, 
the various circumstances relied upon by 
the Sub Judge relate to the period sub- 
sequent to 1964 and even assuming that 
Ramakrishna was an idiot during that 
period, the presumption backward can- 
not be made that Ramakrishna would 
have been an idiot from his birth. He 
relied on various circumstances based 
on conduct which, according to him, 
go to establish that Ramakrishna was 
treated so having been born with normal 
mental health. 

7. Mr, Ramachandra Rao, . learned 
eounse] appearing for the ist defendant 
has, however, Submitted that idiocy is 
normally congenita] and such presump- 
tion was rightly drawn by the trial Judge. 
He supported his submission on the 
basis of some Observations made by text 
book writers and the manner in which 
idiocy has been defined in various dic- 
tionaries and in particular, he placed re- 
Hiance on K, Lata v., Damodar Reddy 
(1973) 2 APLJ 414. His further submis- 
sions are that if idiocy, is due to any 
supervening circumstance, it is for the ` 
plaintiff to establish the existence of that 
Supervening circumstance and its. ad- 
equacy to have impaired the otherwise 
normal mental health of Ramakrishna 
and to have made him an idiot and that 
in this case the plaintiff did not adduce 
any evidence in that behalf, The epi- 
leptical fits are not such as to haye im- 
paired the mental] health of Ramakrishna 
fo have turned him as an idiot in his 
later life. The same presumption back- 
ward regarding the illegitimacy of a 
child should be drawn in this case as 
well as was done in Mahendra y, Sushila 
Mahendra, AIR 1965 SC 364 and B. 
Michael Raju v, Saran Janaki, AIR 
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DW-2 who was widowed early in her 
life, lived in the house of Padmaraju as- 
sisting the mother of these children look- 
ing after all her deliveries and she has 
no favours to give to the ist defendant 
and had no animosity against the plain- 
tif. and her sisters and the Sub Judge 
should have accepted the evidence. of 
DW-2 as reliable and if her evidence is 
so evaluated, the inference is irresist- 
ible that Ramakrishna was in fact a con- 
genital idiot. In similar strain it is sub- 
mitted that DW-3 is an independent wit- 
ness and ‘his evidence should have been 
accepted as reliable. The admissions al- 
legedly made. by DWs. 1 to 3 are not 
such as to establish in any manner that 
Ramakrishna was born with normal men- 
tal health, The various circumstances 
based on conduct relied upon for the 
plaintif have all to yield to the explana- 
tions offered by the Ist defendant. 


8. Idiocy has been defined in various 
manners by different dictionary writers, 
It has not been defined as such in any 
of the Indian enactments. As idiocy 


takes severa] forms, that word has been 


defined to convey meanings in varying 
contexts. After noticing the description 
of the said word made in Webster’s New 
Internationa] Dictionary, Vol. 1 Second 
Edition at page 1237, Stroud’s Judicial 
Dictionary Vol, 2 Third Edition a+ page 
1367 and Blackstone’s definition of 
‘idiot’ in Corpus Juris Secundum (Vol. 
XLIV at page 32), a Bench of this court 
in K. Lata v. Damodar Reddy (supra) 
held, that the “meanings given to the ex- 
pression ‘Idiot’ in Stroud’s Judicia] Dic- 
tionary and Corpus Juris Secundum lay 
the correct guidelines in determining in 
any given cases whether a particular 
person is an idoit. According to Stroud, 
‘idiot’? is he that is a foole natural from 
his birth: and knoweth not how to ac 
count or number twenty pence, or can- 
not name his father or mother, not of 
what age himself, ig or such Hke easie 
and common matters, so that it appear 
these hath no manner of understanding 
of reason or government of himselH, 
which is for his profit or disprofit ete.” 


In Corpus Juris Secundum, "gn idiot” 
is defined as “one what hath had no 
_ understanding from his nativity: and 
therefore is by law presumed never 
likely to attain any” and an idiot has 
been defined as a foo] by birth: a natu- 
ral fool a human being in form but de- 
stitute of reason from birth”, In Whar- 
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tons Law Lexicon (Fourteenth Edition 
page 491) ‘idiot? is described as a person 
born without a mind. Wharton includes 
idiot as one of the four mentally de- 
fective persons defined by the Mental] De- 
ficiency Act, 1927, the other three cate- 
gories being termed as imbeciles, feeble- 
minded persons, and moral defectives. 
Biswas in his book on  Encyclopaedic 
Law Dictionary 1979 Edition described 
“idiot as a feeble-minded person: a per- 
son born without a mind, The term 
ig applied to the lowest grade 
of feeble-mindedness, attaining when 
adult, a mental age of not more 
than two years or an IQ not above 25.” 
Agarwal in his Disctionary of Legal 
Terms 1975 Edition at page 62 defines 
‘idiot’ the absence of understanding, with 
lucid intervals, from birth, A natural 
foo], Albert Crew and Aylwin Gibson in 
their Dictionary of Medico-lega] Terms, 
1937 Edition at page 41 described ‘idiot’: 

“One who is mentally deficient from 
birth by a perpetual infirmity. without 
lucid intervals. A person in whose case 
there exists menta] defectiveness of such 
a degree that he is umable to guard him- 


- self against common physical dangers”. 


Jowitt’s Dictionary of English Law, 
Vireo 1977 Edition page 936 describes 
idiot - 

“An idiot or fool ‘natural is a person 
who from his birh, by a perpetual or in- 
curable infirmity, is of unsound mind. 
Idiots, imbeciles feeble-minded persons, 
and moral defectives constituted the four 
kinds of persons defined as mentally de- 
fective by the Mental Deficiency Act, 
1927, S. 1, idiots being defined as person 
in whose case there exists mental defec- 
tiveness of such degree that they are un- 
able to guard themselves against common 
physical dangers.”. 

9. Though prior to 1959 the four-fold 
classification of menta] defective persons 
as referred to above was maintained in 
English, by virtue of the Mental Health 
Act, 1959, the classtfication of . mentally 
disordered persons was divided by the 
use of the terms “serve subnormality”, 
“subnormality” and “phychopathic dis- 
order”, 

10. Modi in his book on Medical 
Jurisprudence, 19th Edition at page 388 
classified mental defecttveness as falling 
chiefly under three grades known as 
idiocy, imbecility and feeble-mindedness, 
Dealing with idiocy, he observed: 

“This is a congenital condition due to 
the defective development of the mental 


er 
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faculties.. All. grades. of this . condition 
exist from the helpless life mere .veget-= 
able organism to one which. can be com- 
pared with the life of young children, as 
far as menta] development is concerned. 
An idiot is wanting in merely and will- 
power, ig devoid of emotions, has no 
initiative of any kind,. is un- 
able to fix attention any sub- 
fect and “is unable to. guard himself 
against common physical dangers’. He 
is usually quiet, gentle and timid, though 
he can be easily irritated, He cannot ex- 
press himself by articulate language, 
but he may be able to make himself 
understood by certain signs, cri€s or 
sounds, In some cases he is able to re- 
cognise his relatives, and learn with 
great difficulty. He is usually filthy in 


his habit and had no concern as to what 


he eats or drinks. He is very often 
depraved in morals, and is sometimes 
cruel to weaker children as well as ani- 
mals. -There is always some bodily de- 
formity or peculiarity, such as a small 
(Microcephalic), large (Microcephalic, 
‘hydrocephalic) or misshapen head, cleft 
or highly arched palate, irregularly set 
teeth, enlarged tonsils, adenoids, curved 
bones etċ.”. 


Dealing then with imbecility. Modi ob- 


. “This is a minor form of idiocy, any 
may or may not be congenital. Imbeci- 
les are “incapable of managing them- 
selves.or their affairs or in the case of 
children, of being taught to do so,” 
. They are able to speak, though 
command of language js very . poor, 
Their memory is. very feeble. In some 
‘eases it ig highly developed, though not 
the intellect. They can mechanically re- 
peat without any mistake what is taught 
to them, but cannot understand its mean- 
ing. They are easily roused to passion, 


and may consequently become. danger- . 


ous. They commit theft or even murder, 
Owing to their repulsive manners and 
habits it is not possible to associate with 


them, but with a little patience and per- ` 


severance. they: can be taught to dress 
decently, -to. eat properly and to » conte! 
their animal instincts.” Ae i 


| Dealing then. with, feeble-mindedness, 


Modi. observed : : ; 


. "Under. - -the eniai pedeir. (Eng- n 
Jand) Act; :1913~feeble-minded persons or.. 


- mornes: are defined: as persons: in. : whose 
.» ease there’ exists from: birth-or from, an , 
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early. age. mental] 


amounting to. imbecility, yet- so pro- 


“nounced that. they require. care, supervi- 


sion aNd contro] for their own protec- 
tion,-or for the protection of others, or, 
in the case of children that they by rea- 


Son of such defectiveness appear to ba 


permanently incapable of receiving pro- 
per benefit from instruction of ordinary 
Schools. Feeble-minded individuals do 
not as a ruje, present bodily deformities 
and stigmata of degeneration, and ara 
often capable of making their own living 
although they lack in initiative and abi- 
lity or any work of responsibility, Such 
persons, however, develop various or cri- 
mina] propensities, especially of a segual 
nature, and are apt to commit assaults 
Or even murders, as are incapable of re- 
straining their impulses,” : 


Taylor in his Principles and Practica 
of Medical Jurisprudence Volume-I, 11th 
Edition at page 545 stated that sanity 
must be presumed, and insanity proved 
to the satisfaction of a Judge, before it 
can be legally accepted. He classified 


mentally defective persons as idiots, im- ` 


beciles and . feeble-minded persons, 
Under the heading idiots, imbeciles or 
feeble-minded persons, he described all 
these three catgories as persons in whose 
cases there exists from birth or from an 


, Sarly age, menta] defectiveness of vary= 


ing degrees gs stated by him. The defi- 
nition of idiot as made -by Taylor is clear 
that idiocy ig not always congenital. Jf 
can be either congenital or the mental 
defectiveness may set.in from an early 
age, True, Modi. has described idiocy 23) 
a congenital condition, but in saying 801 
the opinion. expressed by Modi runs: 
counter to that expressed by Taylor. ( 
The dictionary writers, have described‘ 
idiocy as a necessary congenital condi- 
tion but in so defining the term, the a 


finition runs counter to the views ex-)}. | 
pressed by Taylor in his Principles and i 


Practice of Medical Jurisprudence, 
11, In Pakkiri- Swamy Mudaliar v. 


of the plaintiff who was: describeed: as a 
person of defective understanding. and 


. an-imbecile and as such. incapable of pro-. - 
. tecting his ‘own. interest,. The. objection - 


was taken that under the Hindu Law, a 


congenital . idiot was. not. entitled: to a x 
heritance. or. obtain a share-in the. family . 
:_ property and . two... medical. certificates,” . 
wera relied. upon, „Re. dated. 8-10-1958 s 


. defectiveness . not . 
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that they established ‘congenital idiocy. 
The trial judge held that those certifi- 
cates and the’ description made in the 
plaint established - congenital idiocy. 
It was held by the Bench: 


“The learned . trial Judge himself has 
not referred to any principle or autho- 
rity on the basis of which such presump- 
tion can ‚be  raised...... rhe defence 
taken by the fifth detendant in this be- 
half cannot be upheld on the basis of 
any presumption, as the learned trial 
Judge has. done,” 


In a very early case in Surti y, Narain 
Das. (1890) ILR 12 All 530 the meaning 
to be given to the word ‘Jad’ and the 
relative value to be given to those words 
was considered, It was: observed :— 


“In dealing with these general and 
vague phrases and terms such as Unmat- 
taka and Jad, one must not be guided 
merely by their philological] signification, 
but must be ‘satisfied as to what the law- 
givers who used those terms themselyes 
understood”, 


The mental capacity of one Mathu Lal 
arose for consideration in that case. 
On facts it was found that Mathu Lal 
was not proved to be either an idiot or 
an inSane.persan, It was observed: 


“The rule’ of Hindu law which dis- 
qualifies “idiots” and ‘madmen” from in- 
heritance should be’ enforced only upon 
the most clear and satisfactory proof that 
its réquiréments are satisfied. The rule 
‘does not contemplate the disqualification 


‘Of persons who are merely of weak in- - 


tellect in the sense that they are not 
‘up to the average standard of human in- 
telligence, or' endued with the business 
‘capacity to manage : their affairs pro- 
perly”, 

Referring to the certificate granted by 
,one Dr, Hilson on’ ce ea OR it was 
observed : . 


“His -whole adane proves rothing 
“more than a mere. suspicion that there 
“may have been’ a congenital idiocy -or 
weakness of mind, But that is not suffi- 
cient in: my opinion to prove tha; .it. was 
so either:.at the birth of Mathu Lal or 
.the death of Salig Ram. on the pes 
“September : 1879.” - ee 


‘In- “Titumanagal Ammal y. E ae 
` (18639). 1 Mad: HGR: 214- the- . 


“Ayyangär. .` 
‘ congenital. idiocy was :¢stablished--and. ‘in 
‘the ‘inherttatide* sought: for on, behalf of. 
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The Bench, however, observed: 

-“The question of unsoundness and im= 
becility is to be determined not upon 
wire-drawn speculations ` but upon tan- 
gible and unmistakable fact and be- 
ing clearly of opinion that there are. such 
facts in this case, that this unhappy 
youth is congenitally imbecile, and there- 
fore incapable of inheriting we dismiss 
this appeal with costs.” 


In Ran Bijai Bahadur Singh v. Jagat- 
pal Singh, (1891) ILR 18 Cal 111 the 
Privy Counci] observed: l 

“Exclusion, under the Hindu law, of 
a claimant from the inheritance on the 
ground of insanity could not be inferred 
merely from his being described in the 
plaint ag insane, from his suing by a 
guardian certified under Act XXXV of 
1858, Although he might be incompetent 
to. commence the suit, or to proceed with 
. it. except by a guardian, this did not 
- establish that he was excluded when the 
succession opened”, 

All these cases have,. therefore laid 
down that mere proof of idiocy at a 
point of time does not establish congeni- 
tal idiocy and that is a fact to be proved 
as any other fact and cannot be presum- 
ed; the presumption on the other hand 
being that sanity must be presumed un- 
less congenital idiocy -is established, In 
K. Lata v. Damodar Reddy, (1973) 2 AP 


. LJ 414 (supra) the question arose whe- 


fher at the time the two parties were 
married in May 1966, Lata was an idiot 
Under, the Hindy Marriage Act, a mar- 
riage may be solemnised if neither party 
is an idiot at the time of marriage, 
The husband applied for annulment of 
the marriage on the ground that Lata 
was an idiot at the time of the marriage, 
The question did not arise in that case 
whether Lata was a congenital idiot, -A 
bench of: this court, however, proceeded 
to observe: that the husband must fur- 
ther establish that the mental faculties 
of the - wife are such that she lost the. 
power of understanding or reason from 
her birth and that it is not a case of per- 
version of: understanding -. and confirmed. 
the finding -that -Lata. aged 17 years at 
. the time of her marriage,. was devoid or 
, destitute. of réason: or - 
oe from birth, . 
Mr: Ramachandra . Rao, ian “eoun-- 

Sel. -has placed: strong. reliance.. on- these: - 
Observations” to submit: that -once e i 
„ig established ras was established: in -: 


eee or D 
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case, the court should presume congeni- 
tal idiocy as was done in Lata’s case re- 
ferred to above, We have already observ- 
ed, tha; in Lata’s case, there was no 
need for the court to haye gone into 
the question of the congenital idiocy of 
Lata, It was enough’ if Lata was esta- 
blished to be an idiot at the time of her 
marriage and once that was established, 
there was no further need on the part 
of the husband to establish congenital 
idiocy of Lata. The observations made 
by the Bench that the husband had to 
establish congenital idiocy go beyond the 
requirements of the Act and are, there- 
fore treated as obiter, 


12. We do not also find any force in 
the submission made by Mr. Ramachan- 
dra Rao that we should draw any pre~ 
sumption in favour of the congenital 
idiocy by taking any recourse to a pre~ 
sumption arising under Ss, 112 and 114 
of the Evidence Act. In Mahendra v, 
Sushila .Mahendra (AIR 1965 SC 364) 
(Supra) and in E., Miche] Raju v. Sarah 
Janaki (AIR 1974 Mys 61) (supra) the 
paternity of the children was disputed. 
Those children were born fully develop- 
ed but the husband had access to the 
wife only from a time cutting into the 
ful] period of gestation. In both the 
cases it was held that as the child was 
conceived before the consummation of 
the marriage, the child must be held to 
have been born to the wife by some per- 
son other than the husband, We do not 
consider that the presumption drawn m 
such cases ought to be drawn in favour 
of holding Ramakrishna, born in the 
year 1941, a congenital idiot because 
there was proof that he was an idiot by 
the year 1964 or from some years after 
his birth, 


18. Under $. 3 (5J of the Lunacy 
Act, a lunatic means an idiot or person 
of unsound mind, It is not the case of 
either of the parties that Ramakrishna 
was a person of unsound mind, The ađiu- 
dication of Ramakrishna as a lunatic made 
in O, P. No. 1/69 on the file of the Dis- 
trict Judge, Vishakapatnam, ig a strong 
circumstance to hold that Ramakrishna 
- was an idiot by the date the said O. P. 
was filed. We have been taken through 
the judgmen; in which the certificate and 
the evidence of Dr. Appala Raju have 
been extracted, We have also consider- 
ed the record of examination of Rama- 
krishna made by the Sub-Judge result- 
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ing in his order dated 3-12-1968 and also 
that made by the District Judge in O. P. 
No. 1/69. 

From the manner in which Rama- 
krishna gave answers to some of the 
questions put to him during such exami- 
nation, we have no doubt whatsoever 
that Ramakrishna answers the descrip~ 
tion of person who is mentally defective 
to such a degree as not to able to guard 
himself against common physica] dan- 
gers and was, therefore, an idiot by at- 
least 1968. As an imbecile is only, vari- 
ent of an idiot, the certificate granted by 
Dr, Appala Raju that Ramakrishna was 
an imbecile does not support the extreme 
Submission made by the learned Ad- 
vocate General that the imbecility of 
Ramakrishna is not sufficient to establish 
idiocy. In the view we have taken that 
congenital] idiocy is to be exclusively 
established by the Ist defendant, there 
is no burden cast on the plaintiff to 
establish from which particular age 
Ramakrishna began to show signs of 
idiocy and for which specific supervening 
circumstance, 

14. We have been’ taken in detail 
through the oral evidence of D. Ws. 1 to 
3 and P. Ws, 1 to 3. An analysis made 
of such evidence brings to the forefront 
the following facts regarding the mental 
and physical condition of Ramakrishna 
ranging from the moment of his birth 
in the year 1941 till his death in the 
year 1970. Ramakrishng would appear 
to have had normal physica] growth. He 
grew to a height of 5 feet 4 inches and 
was weighing about 160 pounds by the 
date of his death, His eye-sight was 
normal, He was not deaf. He used to 
take food normally though at times he 
was suffermg with constipation. The 
size of the head was normal. At his age 
of about 6 years, he was admitted m 
St. Joseph’s School at Vishakapatnam in 
Baby Class. He was going to the school 
in a rickshaw along with the Ist defen- 
dant, Both of them were getting their 
mid-day meals sent to the schoo] in a 
carrier, 

Ramakrishna, however studied in the 
school only for a brief period of one or 
two months and during this period he 
could learn only the first six letters of 
the Telugu alphabet, He did not: con- 
tinue his studies thereafter.’ He develop- 
ed eplleptica] fits from his age of 3 or 5 
years from which he suffered til his 
death, He was being taken to cinemas 
now and then, He was having the pre- 
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ference for upma and idli in the matter 
of his food habits, For the epileptical 
fts from which he has been suffering 
from his age of about 3 years he was 
treated successively by Dr. Patrudu of 
Chodavaram and by another Dr, Krishna 
Rao, who, it is in evidence, is since dead, 
He was also taken to Madras for being 
treated by Dr. Ramamurthy, a Neuro- 
surgeon and also by some doctors at Cut- 
tack, whose particulars are not available, 
None of these doctors who treated 
Ramakrishna in his childhood years from 
his 3rd year onwards have been examin- 
ed to say abou; the mental condition of 
Ramakrishna, 


DW-2 made a statement that af times 
Ramakrishna used to understand what 
they were telling him. According to 
DW-2 the father’s death had a serious 
impact on the health of Ramakrishna and 
with the treatment given to him in the 
Mental Hospital, Ramakrishna had even 
lost any smal] intelligence he was hav- 
ing previously and he stopped taking 
food and used to always lie down. 
The witnesses have, however, given di- 
vergent verions regarding other details. 
D. Ws. 1 to 3 were saying that Ramakri~ 
shng was talking to them, was accosting 
visitors, was listening to radio and was 
spending some time every night in the 
company of his father, narrating to his 
father the events of the day and the 
story of the pictures he had witnessed, 
D. Ws, 1 to 3. however, subscribed fo a 
version that Ramakrishna was living a 
vegetable life and was not in a 
position to comprehend anything and 
was even passing urine and stools in his 
clothes, 


To the extent to which the admissions 
referred to above have been made by 


D. Ws. 1 to 8, they do not give us any. 


impression that Ramakrishna was a con- 
genital idiot. If he was a congenital 
idiot, he would not have been sent to 
the convent schoo] and he would not 
have even picked up the first six letters 
of the Telugu alphabet. He would not 
have been in a position to express his 


preference for certain tiffins like upma-: 


and idli: The evidence of D. W. 2 that 
Ramakrishna did not have any other aill- 
ments excepting the fits indicates that 
the onset of fits from abou; the third 
year of Ramakrishna had adversely af- 
fected the mental health of Ramakrishna, 
The certificate issued by Dr. Appala Raju 
that the mental condition of Ramakrishna 
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did not develop beyond the 5 years as- 
sumes importance. The certificate indi- 
cates that the mental health was present 
as in a boy aged 5 years and it is not a 
case of a fotal absence of mental 
health, ` 


Mr, Ramachandra Rao has been at 
pains to persuade us to accept the evi- 
dence of D. Ws. 2 and 3. A reading of 
the evidence of D. W. 2 leaves no doubt 
whatsoever that whatever be the affec- 
tion with which she looked after Rama- 
krishna, her present alignment to sup- 
port the cause of the Ist defendant is 
fatal, The amount of Rs, 3,000/- which 
she got by selling her husband’s pro- 
perty after she became a widow is under 
the contro] of the Ist defendant. She is 
being maintained by the Ist defendant. 
He is also paying her a monthly allo- 
wance of Rs, 20/-. Living in the protec- 
tion and care of the Ist defendant, she 
cannot be expected to have deposed in 
any other manner. We have been taken 
through the evidence of D. W. 3 as well. 
We agree with the assessment of the 
evidence of D. Ws. 2 and 3 as made 
by the Sub-Judge and we do not con- 
sider D, Ws. 2 and 3 as witnesses, on 
whose evidence, reliance could be placed. 


- 14A. There are some circumstances 
relating to the conduct of parties which 
Zo to indicate that Ramakrishna was 
never considered to be a congenital idiot. 
Padmaraju in executing the registered 
partition deed under Ex. Al made a re- 
ference regarding Ramakrishna in the 
following manner: 

“Ramakrishna, my eldest son, is inno- 
cent and has since some years be- 
come a weak-minded person, unable to 
understand matters of business”, 


If really Ramakrishna was a congeni~ 
tal idiot, Padmarajy would have describ- 
ed Ramakrishna as lacking in intellect 
from the moment of his birth and he 
would not have referred to Ramakrishna 
in the manner he did Ex. Al. In the 
year 1963 he made Ramakrishna ex- 
ecute a power of attorney in favour of 
P. W., 1 and that power of attorney was 
attested amongst others by the ist de- 
fendant as well. The Ist defendant gave 
an explanation that during his lifetime 
Padmaraju was not allowing his sons to 
contradict him in any manner and he, 
therefore, attested the power of attorney 
at the behest of his father. By the date 
of the power of attorney, the Jst defen- 
dant was major he having attained his 
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majority in about the year, 1961. . His. 
share :in his family . property was also 
separated -by then. He need . not have 
apprehended any 
hands of hig father, it he had refused to 
attest the power of attorney, 


= The power of attorney is a registered 
document and the norma] presumption is 
that the Sub-Registsrar would have made 
equiry of Ramakrishng as to whe 
ther he executed the power of attorney 
in favour of P.W, 1 and he would have 
registered that document only after the 
Sub-Registrar was satisfied tha; Rama- 
krishna expressed before him that he in 
fact executed the power of attorney, The 
circumstance tha; Ramakrishna was given 
an. equal share in the property along 
with hig brothers and he executed the 
‘power of attorney in favour of P. W. I 
which was_attested by the Ist defendant 
are strong circumstances to indicate that 
Ramakrishna was not a congenita] idiot, 
When. disputes arose between P, W. I 
on the one hand and the Ist defendant 
on the other hand regarding the right 
to manage the properties of Ramakrishna, 
the Ist defendant had originally taken the 
plea that Ramakrishna cancelled the 
power of attorney executed in favour of 
P. W. 1 and had asked the Ist defendant 
himself to manage his share of the pro- 
perties.I was even alleged by the Ist de- 
fendant that Ramakrishna executed will, 
a statement made by the Ist defendant 
which can be consistent only with the 
hypothesis that Ramakrishna was having 
rights in the property in terms of the 
partition deed, 


The congenita) idiocy of Ramakrishna 
was set up much later during the pro- 
ceedings in O. S. No. 7/67. This is 
again a strong circumstance which 
militates against the version put forward 
by the Ist defendant that Ramakrishna 
was a congenita] - idiot, After Rama- 
krishna was admitted in the American 
Hospital in 1967, he expressed a desire 
to be taken home from the hospital. He 
was, therefore, aware. of the surround- 
Ings in which he was living and was ex- 
pressing himself to be shifted to more 
congenita] surroundings, The answer put 
fo him by either the Sub-Judge or by 
the District Judge reveal] that he was 
conscious of his name, conscious of his 
parents, brothers - and sisters and concious 
= of his disease. - He ` was no doubt not 

conscious of his rights in the properties 
~ por was he conscious regarding the num- 
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ber. of his brothers and sisters. That 
menta] state reflected in his, answers go 
to . indicate that he was not then in a - 


position to look after his affairs but do 
-not establish. any 


congenita]. idiocy. 
Ramakrishna was both an income tag- 
‘and wealth tax assessee,. He was being 
assessed to those taxes sparately tilt 
his death, . l 

-AN the ‘A’ Schedule properties which 
were 
under the occupation of tenants. The 
Ist defendant was collecting the rents 
and was crediting those rents to. the ac- 
count of Ramakrishna, Though defen- 
dants 1 and 2 started a new partnership 
business, they have opened a separate 
account in the name of Ramakrishna 
showing the amounts due to him as per 
accounts and the Ist defendant never 
made any demur regarding the various 
amounts outstanding to the credit of 
Ramakrishna or the payment of separate 
income tax and wealth tax by Rama- 
krishna. The Municipal Taxes payable on 
the properties allotted to the share of 
Ramakrishna were being paid from the 
amounts collected on behalf of Rama- 
krishna and the Ist defendant did not at 
any time apply to the muni¢ipality for 
mutating the properties allotted to Rama- 
‘krishna in the name of either himself 
or that of his brother, the 2nd defen- 
dant. This conduct on the part of the 
Ist defendant, even after the death of 
Padmaraju, is aq strong circumstance to 
hold that defendants 1 and 2 did not 
dispute the right of Ramakrishna for an 
allotment of an equal share in the family 
properties in the family partition effect- 
ed by Padmaraju, | 

15. A reading of the judgment of the 
learned Sub Judge reveals that he drew 
the presumption backward of the men- 
tal state of Ramakrishna because of the 
observations made by a Bench of this 
Court in Lata’s case (1973) 2 APLJ 414, 
We have explained how those observa- 
tions were to be treated as obiter, If, 


‘therefore, the presumption backward re- 


garding the mental state of Ramakrishna 


igs not legally permissible, there is no 


escape from the conclusion that Rama- 
krishna was not proved to have been a 
congenital idiot and the evidence and 
the circumstances referred to by us 
‘amply establish that Ramakrishna. wasi ` 
not gq congenital idiot, but. his -> idiocy]. 
developed. from his age of.3 or 5 years 
ever since he became. epileptic, -the only}. 
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disease ‘he suffered from. after his. birthil , 
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.16. Though during trial an effort: 


was made to say that after the Hindu 
Succession Act of 1956 congenital idiocy 
ceased to be a disqualification from mM- 
heritance, the Advocate-General has 
frankly conceded that as in this case 
Ramakrishna was born in the year 1941 
and was claiming right in the family 
properties by birth, the changes made in 
the law of inheritance by the Hindu 
Succession Act of 1956 are not applica- 
ble to Ramakrishna and that Rama- 
krishna would qualify for a share in the 
family properties only if he is not a 
jcongenital idiot, We have, therefore, no 
‘hesitation in holding that Ramakrishna 
‘was not a congenital idiot, 


17. On the death of Ramakrishna, 
plaintiff and defendants 1 to 5 have each 
become entitled to claim a 1/6th share 
in those properties, . 

(18. No other submissions have been 
made before us by either of the learned 
counsel], 

19. A. S. No. 886/75 is allowed, 
granting the decree in favour of the 
plaintiff in O. S. No, 197/71 is indicated 
below, A preliminary decree for parti- 
tion is accordingly passed directing the 
partition of the plaint ‘A’ Schedule by 
metes and bounds and alijoting one such 
share each to plaintiff and defendants 
2. to 5. Items 2 to 5 of the plaint ‘B’ 
Schedule are moveables whose value is 
Rs. 17,868-48 P. The plaintiff and de- 
fendants 1 to 5 will be each entitled to 
an amount of Rs, 2,978-08 P, plaintiff 
and defendants 2 to 5 are each granted 
a. decree for Rs, 2,978-08 P. as against 
the Ist defendant alloting at the same 
time items 2 to 5 of the plaint ‘B’ Sche- 
dule and the balance amount in item 6 
of the plaint ‘B’ Schedule to the share 
of the Ist defendant, Items 1 to 3 of the 
plaint ‘C’ Schedule and Item 1 of plaint 


‘B’ Schedule are outstandings due to the 


estate of Ramakrishna, Of them, item 2 
is the amount at which the relief of ace 
counting sought for by the plaintiff was 
valued in O. S. No. 7/67. There cannot, 
therefore, be a preliminary decree for 
partition in respect of these items, — 


The Ist defendant who managed ‘the 
affairs of the Ramakrishng is, therefore, 
made accountable in respect of..all such 
monies referrable to the estate of Rama- 
krishna from - 30-11-1964, the date on 
which Padmaraju died, till the date of 


passing the final decree and in taking. 
puch . accounts;. deductions... are, directed ‘ 
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-first defendant in. the 
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to be given for al] amounts collected by. - 
the Manager appointed for the properties 
of Ramakrishna in the lunacy proceed- 
ings and the expenses incurred by the: 


. ‘said manager either towards hig remu- 


neration or for expenses incurred by him 
during the course of his management 
The balance, amount so ascertained if 
the course of final decree proceedings is 
directed to be’ divided into 6 shares and 
a decree for the amounts payable to 
plaintiff and defendants 2 to 5 is direct- 
ed to be passed against the Ist defen- 
dant, making such provision for interest 
from a date and at rates which are legal- 
ly permissible, We find that though the 
plaintiff's right to a 1/8th share was de- 
nied even before she filed O. S. No, 187/ 
71, the plaintiff has paid only a fixed 
court fee of Rs, 200/-. — 

The payment of a fixed court fee js 
not correct and the plaintiff should ke 
called upon to pay the ad valorem court 
fee payable both on the plaint in O. S. 
No. 197 of 1971 and on the memoran- 
dum of appeal in appeal suit No, 886/75 
at the time she applies for- passing of 
a fina] decree in the suit, The court fee 
payable by each of defendants 2 to 5 on 
their respective 1/6th shares in the plaint 
‘A’ Schedule items and plaint ‘B’ Sche- 
dule items 2 to 6 is also directed to be 
collected before the fina] decree is pass- 
ed in their favour as well. Such court- 
fee, as is if any payable, while passing 
the fina] decree in respect of item 1 of 
plaint ‘B’ Schedule arid items 1 to 3 of 
pldint ‘C’ Schedule is also directed to 
bé collected from each of plaintiff and 
defendants 2 to 5 at the time the: final 
decree ig passed in their favour towards 
their respective 1/6th shares in those 
specified items of the plaint schedule 
properties, The Ist defendant is directed 
to pay the plaintiff her costs both in the 
suit in A. S. No, 886/75. The other parties 
will bear their costs, 

20. So far as Transferred Appeal 
No. 187/78 is concerned the relief of ac- 
counting sought for in that suit has been 
provided for in the decree to be passed 
in A, S. No. 886/75. It is, therefore, not 
necessary to ‘pass any separate decree 
for accounting in the said transferred 
appeal and it is accordingly dismissed. 
directing the parties to bear their res- 
pective costs throughout so far as. O. S. 
No. 7/67. and Transferred Appeal 


No. 187/78 are concerned. 


21. An oral request | on behalf of the : 
suit fop. leave -to:- 
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appeal is made. We do not consider that 
any question of law of substantial im- 
portance requiring the decision by the 
Supreme Court arises in this case. The 
Ora] request is, accordingly, refused, 
Order accordingly. 
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ALLADI KUPPUSWAM], C. J. 
AND PUNNAYYA. J. 
M/s, Jayalakshmi Talkies, Petitioner 
v. The Assistant Commercial Tax Officer, 
Chirala. Respondent, 


Writ ‘Petns. Nos. 9668: 8669; 9600; 
9601: 8853: 8875; 8876 and 8880 of 1981, 
D/- 29-12-1981. 

_ A, P. Entertainment Tax Act (10 of 
` 4939), S. 4-A Explanation — Population 
figures — Publication of — Expression 
‘publish” — Meaning. (General Clauses 
Act (1897), S. 3 (39)). 

“The figures” of population referred 
to in S. 4-A can only mean the final 
figures of the ‘census and the mere fact 
that the provisional figures are compiled 
and printed in a book form will 
not mean that they are published. Also 
` it cannot be said that unless such figures 
are published in the Gazette, they could 
not be said to have been published. 
S. 4-A merely uses the expression “pub- 
lished” and does not say that it should 
be published in the Gazette, And in 
several enactments when it is found 
necessary that the publication should be 
made in a gazatte, iy is expressly stated 
that the publication must be in a gazette, 
Therefore the publication referred to in 
S, 4A need not be in a gazette and it 
ig sufficient if it is published in the 


sense that it is made known fo the pub- | 


lic, (Paras 5, 6) 
Cases Referred: Chronological Paras 
(1899) 1 Ch 884:80 LT 486: 47 WR 507 

Mc. Farlane v. Hulton 5 
J. Eswara Prasad, (in W. P. Nos, 9668 
and 9669 of 1981): V. T. M. Prasad, (in 
W. P. Nos. 9600, 9601, 8853 and 8880 of 
1981) and M. Srinivas Mohan, (in W. P. 
Nos, 8875 and 8876 of 1981) for Peti- 
tioners: Govt, Pleader for Commercial 
Taxes, for Respondents in all the peti- 
tions,- 

ALLADI KUPPUSWAMI, C€. J. :-— 
All these writ petitions have been heard 
together as a common question regard- 
ing the interpretation of the explana- 
tion to S. 4-A of the Andhra Pradesh 


CZ/CZ/A889/82/AMG/SSG/HN  / 
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Entertainment Tax Act (referred to in 
this judgment as the Act) is involved in 
these cases, It is sufficient to refer to 
the facts in W, P. No. 9668/81 in order 
to ESEA the contennons: put for- 
war 


2. The petitioner is the proprietor 
of Jayalakshmi Talkies, Under S. 4 of 
the Act, it is provided tha: on each pay- 
ment for admission to any entertain- 
ment, there shall be levied and paid to 
the State Government, a tax referred 
to as the entertainments tax calculated 
at certain rates, S. 4-A provides that 
in addition to the tax under S. 4, there 
Shall be levied and paid fo the State 


. Government a tax calculated at Rs. 6/- 


for every show in case of entertain- 


ments held within the jurisdiction of © 
any local authority whose ulation is 
50,000 or above and Rs. 4/- for every 


show where entertainments are held 
within the jurisdiction of any local au- 
thority whose population exceeds 25.000 
but is below $0,000. The explanation to 
S. 4-A is in the following terms :— 


“The population referred to in this 
Act is the population according +o the 
last official census, the figures of which 
have been published,” | 
Under S. 4-C of the Act, in case of en- 
tertainments held within the jurisdiction 
of a local authority whose population 
does no} exceed 25,000 the tax for every 
entertainment show is calculated at cer- 
tain rates specified therein. S. 4C (2) 
provides that the provisions of Ss, 4 and 
4-A shall not apply to entertainments 
held within the jurisdiction of any local 
authority, whose . population does not 
exceed 25,000 to which the provisions of 
sub-sec, (1) apply. S. 5 provides that 
in liew of the tax payable under Sub- 
e. (I) of S. 4-C the proprietor may, at 
his option, enter into an agreement with 
the prescribed authority to compound 
the taxable payable for a year fora 
fixed sum, which is calculated accord- 
ing to the provisions of that Section, 

It is thus seen tha; the proprietor of an 
entertainment is entitled to exercise an 
option to compound the tax according 
to S. 5 and enter into an agreement for 
that purpose in cases where the enter- 
tainment is held within the {urisdiction 
of a local authority whose population 
does not exceed 25,000. If the popula- 
tion exceeds 25,000 the properietor has 
No such rights but has to pay tax ac- 


cording to the provisions of Ss, 4, 4-A 
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4-AA of the Act etc, The petitioner who 
was holding entertainments within the 
jurisdiction of Vetapalem Village, whose 
population did not exceed 25,000 had 
entered into an agreement to compound 
the tax under S. 5: but he received a 
notice on 6-12-1981 that the population 
of Vetapalem village is 28,750 accord- 
ing to the census of 1981. Hence how- 
ever (Sic) stated that as the population 
was more than 25,000, .S. 5 (1) of the 
Act has no application and he was not 
entitled to opt for an agreement to com- 
pound the tax. Challenging the vali- 
dity of the said notice, the petitioner 
filed the writ petition, 


3. The contention of the petitioner is 
that under’ Explanation to S. 4-A of 
the Act, the population referred to m 
the Act, is the population according to 
the last official census, the figures of 
which have been published. The last 
official census, the figures of which have 
been published, is only that of 1971. 
According to that, the population is less 
than twenty five thousand and there- 
fore he is entitled to opt for an agree- 
ment to compound the tax, He contended 
that the figures of 1981 census, have not 
been published and hence the authori- 
ties were not justified in taking into ac- 
count the figures of that census and 
proceedings on the footing that the 
population is over 25,000 and issuing a 
notice to him, tha; S. 5 has no applica- 
tion. The question therefore for con~ 
sideration is, whether the authorities are 
right in taking into account the figures 
of 1981 census. 

4. The learned Government pleader 
drew our attention to a publication cal- 
led, ‘Census of India, Series-2 of Andhra 
Pradesh” in which the figures of 1981 
census are given and submitted that the 
figures must be deemed to have been 
published within the meaning of the 
Explanation to S. 4-A.. On the other 
hand it is contended on behalf of the 
petitioners, that unless the figures are 
published in a Gazette or other authentic 
medium of publication, it cannot be said 
to have been published within the 
meaning of Explanation to S. 4A of the 
Act, 


5. We are inclined to accept the con- 


tention that, in the circumstances stated 
above, the figures of 1981 census have 
not been published within the meaning 
of the Explanation to S. 4-A of the Act. 
The expression “published” means, made 
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known to the public. When exactly it 
is made known to the public or publish- 
ed will differ according to the different 
circumstances, (Vide Stroud’s Judicial 
Dictionary, where it is stated that ‘pub- 
lication” ig accomplished in a variety of 
ways according to the subject matter). 
A newspaper or periodica] is published 
when it is offered to the public by the 
proprietor. (Vide Mc, Farlane vy, Hul- 
ton, (1899) vy Ch 884). In that case re- 
ference is made to the meaning of the 
word “published” in the Webster’s Dic- 
tionary to the following effect: ‘To 
send forth as a book, newspaper; musi- 
cal piece, or other printed work, either 
for sale or for genera] distribution’, In 
the case of a libel, it has beén held that 
a libel is published for the purpose of 
civi] action when its contents are made 
known or when it is communicated to 
any one, 


6. In this case we are satisfied that 
the figures are not published, whatever 
test we adopt, for the following reasons, 
It is admitted that the figures in the 
book produced before us are only pro- 
visional, The final figures have yet to 
be arrived at. The learned Government 
pleader stated that there wil] only be 
a margina] difference between the fimal 
figures and provisional figures and it 
may not have any effect on the conten- 
tion put forward by the petitioner as the 
only criterion for the purposes of enter- 
ing into an agreement is whether the 
population ig less than 25,000 or more 
than 25,000 and it is not necessary to 
have the exac}; figure. We are unable 
to agree with this. contention. “The 
figures” referred to in S. 4-A can only 
mean the final figures of the census and 
the mere fact that the provisional] figures 
are compiled and printed in a book form 
will not mean that they are published. 
Further, it‘is also admitted that this 
book is no available to the public even 
by paying the price for the same. As a 
matter of fact, it is brought to our no- 
tice than an endorsement is given to 
the petitioner that the Director of Cen- 
sus is prohibited from revealing the 
Population figures to the Press or to any 
other agents and therefore, the figures 
cannot be furnished. Therefore, there 
cannot be any -doubt at all that the 
figures cannot be said to have been pub- 
lished, We may, refer to the argument 
of the petitioner that there cannot be 
any publication unless the figures are 


r. 


; employer, 
a in the suit .was- 
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published in the Gazette: We are not in- 
Clined to accept this extreme contention 
either, S. 4-A merely uses the expres- 
sion “pulished”.. and does not say: that 
it should be published in the Gazette, 
We are familiar with several enanct- 
ments, where, when it is found necessary 
that the publication should be made in 
a gazette, it is expressly stated that the 
publication must be in a gazette, There- 


fore the publication referred to in Sec- 


tion 4-A need not be in a gazette and it 
is sufficient if it is ‘published in the sense 
that it is made known to the public, 

7. For all the reasons stated earlier 
we accept the contention of the peti- 
tioner that the figures of 1971 census 
have to be taken into consideration in 
computing the population and if, ac- 
cording to that standard the population 
is less than 25,000, the petitioner will 
be entitled to opt for an agreement 
under S. 5 of the Act, As in all these 
writ petitions the population is less than 
25,000 according to the 1971 census, they 
are entitled to opt for an agreement to 
compound the tax under S. 5. The writ 
petitions are allowed. But in the cir- 
cumstances, no costs, Advocate’s fee 
Rs. 100/- in each, | 

l Petitions allowed, 
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ALLADI KUPPUSWAMI, Ag. C. J. AND 
` . JEEVAN REDDY, J... 

K. Madhadeva Sastry, Petitioner v, 
Director, Post Graduate cae Ananta- 
pur, Respondent, 

Writ Petn, No, 4150 of 1979, Di 18-9- 
1980. p 
(A) ` Civil P. C. (5 of 1908), S. 9 — 


‘Decree declaring that particular date is 


correct date of birth of plaintiff em- 
ployee — Defendant employer | public 
authority. cannot ignore decree 
ground of absence of direction for ‘rec- 


tification of service | record, _ Specific 


_ Relief Act. (1883), S. 34). ` 
. The. suit: „was. instituted. against ‘the 


: Director. of: Post-Graduate Centre, Anan-~ 


tapur, who.was the plaintiff. petitioner's 


“correct. date of birth of the. 
. was 29-12-1921 and . not. 1-8-1919.. 


. Held; +-reasönably” - and - realistically 
’ - sapealding. there. sould- naye peen no: Laden ‘ 


FY/HY/D3/81/JHS ` 


‘on: 


‘The only’ relief. sought. for. . 
a- declaration that the `. 
petitioner ae 


A.L R, 


pose ‘behind ‘the’ suit, except: to. bind ‘the: 


‘respondent with the declaration, and- 


thereby ‘obtain the benefit of ex- 
tended service. The plaint allega- 
fions made -the objective clear. So 


long as the decree stood,. the respondent 
could: no; say that the petitioner's date 
of birth was not 29-12-1921 but that it 
was 1-6-1919. Admittedly, this was not 
a suit governed by 8, 34-of the Speci- 
fle Relief Act, and hence the suit for a 
bare declaration, without a consequen- 
tia] relief was certainly maintainable ‘in 
law. The stand taken by the Director 
that because ‘there was no further direc- 
tion to him to correct the- service re- 
cord and therefore he would still act 
upon the entries in the service-record as 
they stood, and retire the petitioner, was 
an unjustifiable one, which a public au- 
thority could not be heard.to say. 1980 
Lab IC 348 (Andh Pra) Disting, - 

(Para 8} 


(B) Constitution of India, Art,:226 — 
Decree in favour of petitioner declaring 
particular date as correct date of his 
birth — 
direction to employer to honour and im- 
plement decree —.Maintainable — Not 
hit by O. 2. R., 2, Civil P, C, (Civil P. C. 
(1808), O. 2, R. 2) 


The petitioner obtained a decree de- 
claring that a particular date was the 
correct date of his birth. The respon- 
dent (employer public authority and 
a party to suit). nonetheless -sought 
to. retire the petitioner on the basis of 


: date of birth as originally entered in. +he 
` petitioner’s service record, The petitioner 


then -filed the present writ petition, 


The question was whether the petition 


was not maintainable in view of the 
rule contained in O. 2, R. 2 Civil P. C 
‘Held, ©. 2; R. 2 applied to a proceed- 
ing under Art. 226 of the Constn,’ AIR 
1962 SC 1334 Explained: AIR 1965 SC 
1150 and W. P. No. 4939 of 1972, DJ- 
15-7-1975 (Andh PraJ Rel. on., i 
(Paras i1. '15) 


Subsequent writ petition for . 


= 


‘The preserit ‘writ ‘petition was, how- 


ever, not hit by the rule in O. 2°R.2 
. The relief sought for in this writ peti- ` 
tion was not for éorrection: of the ser- 
vice-record. © Had“. that “been the.. cass, : 
A might have’ been. attracted.. But,’ 
in this “writ petition, the petitioner. was ` 
‘ only: seeking - for-a direction ‘to. the re- 

: spondent to - ‘honour, respect and inple 
ment’ the’ decree of ‘the Civil Court. TA 
Vis true “that ‘no pidintim cġalä -achieve - 


the | 


7 


+ 


Pa 


+ 


x 


t 
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indirectly what he 
directly by camouflaging the reliefs or 
by a clever and ingenious draftsman- 
Ship, but the presen; case was not 
of that nature. Therefore, this writ peti- 
tions was neither barred nor was liable 
to be dismissed on the ground that the 
petitioner was seeking to obtain a re- 
lief which he could not obtain by way 
Of a suit. Petition allowed and the re- 
Spondent directed to act in a manner 
consistent with the decree, 

(Paras 16. 17) 
Cases Referred: Chronological Paras 


1982 Lab IC 348: (1979) 2 APLJ 93 8 


(1975) Writ Petition No, 4939 of 1972, 
D/- 15-7-1975 (Andh Pra) 14 
AIR 1974 SC 2105 9 


AIR 1965 SC 1150 13 
AIR 1962 SC 1334: 1962 All LS 437 12 
AIR 1961 SC 1457 13 


P. Kodandaramaiah and E, V, Bhagi- - 


ratha Rao, for Petitioner: A, Venkata- 
ramana, for Respondent, 


JEEVAN REDDY, J.:— This wrif 
petition has been referred to a Bench by 
Gangadhara Rao, J., on the ground that 
the questions raised by it arise frequent- 
fy and, therefore, an authoritative deci- 
sion thereon is desirable, 


2. The petitioner is an employee in 
the Post-Graduate Centre, Anantapur, 
which has been declared to be an au- 
tonomous institution with effect from 
1-5-1976, in accordance with Act No. 16, 
of 1976, The petitioner initially joined 
the Service of Sree Venkateswara Uni- 
versity on 25-7-1960, as a Lecturer, On 
that occasion his date of birth was re- 
corded as ist June, 1919. He was 
transferred to the Post-Graduate Centre 
in April, 1976 at that time under the 
control of the University. He continu- 
ed in the Centre even after it was de- 
clared an autonomous institution. The 
age of superannuation in this Centre is 
Sixty years. According to his date of 
birth recorded in the  service-register, 
the petitioner was to retire on 31-5-1979. 
Sometime before that, he instituted a 
suit O. S. 604 of 1978, on the file of the 
Court of District Munsiff, Anantapur, 
for a declaration that his correct date of 
birth is 29th Dee. 1921. The respondent 
herein, i e, the Director, Post-Graduate 
Centre, Ananthapur, was made the sole 
defendant in the suit. The defendant 
was Set ex parte and the suit was decreed 
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. could not achieve’ 
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on 27-11-78. On 10-5-79 it appears, tha 
petitioner submitted an application to 
the respondent, drawing his attention to 
the decree of the Civil Court, and con- 
tending that, according to it, ce attains 
the age of Superannuation only on 
29-12-1981. He enclosed a certified copy 
of the decree to his application. The 
petitioner says he received no reply to 
his application and that, when he per- 
sonally met the Director, he was told 
that he was to retire on 31-5-1979. He 
then approached: this Court by way of 
this writ petition, on 28-5-1979, and ob- 
tained an -interim direction from this 
Court to continue him in service pend- 
ing disposal of the wrii petition. 


3. On 11-6-1979 the respondent here- 
in applied to the learned District Mun- 
siff, Anantapur, for setting aside the ex- 
parte decree. His application, L A. 
599/1979, we are told, is stil] pending. 
The petitioner contends that the re- 
spondent, a party to the decree, is 
bound by it and cannot, therefore, re- 
tire him from Service on any date ear- 
lier than 29-12-1981. 

4, The respondent has filed a counter 
stating that, at the time of his entering 
into service, the petitioner himself gave 
his date of birth as ist June, 1919; 
that, all these years he never raised any 
objection regarding its correctness and 
that, the controversy raised by him just 
at or about the time of retirement is 
only on afterthought, and is not true 
It is submitted that, on accoun; of cer- 
tain interna] disturbances in the Centre, 
the suit papers received by the then 
Director could not be traced out and, 
therefore, the suit could not be ton- 
tested and that, as soon as he took 
charge, he has taken immediate steps 
for contesting the suit. It is also sub- 
mitted that, in the suit filed by the 
petitioner, he did not ask for a relief or 
a direction to correct the service-record 
and that, until and unless that is done, 
a bare declaration is of no consequence, 
Only because of the interim direction 
given by this Court, it is stated, has the 
petitioner been continued in Service be- 
yond 31-5-1979. 

5. Mr. P. Kodandaramayya, the learn- 


ed counsel for the petitioner, submitted 


that the respondent being a party to the 
declaratory decree is bound by it and 
that, merely because: an application for - 


setting aside the ex parte decree is pend- 


ł 
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ing, the respondent cannot refuse to 
obey or honour the decree. He submit- 
ted tha; this is not a suit attracting S. 34 
of the Specific Relief Act and, therefore, 
a suit for a bare declaration is valid and 
maintainable and that, it was not obl- 
gatory upon the petitioner to ask for 
any consequentia] direction for correc- 
tion of the service-record. 


6. On the other hand, Sri. A. Ven- 


kataramana, the learned counse] for the 
respondent, submitted firstly that a bare 
decree of declaration obtained by the 
petitioner does not oblige the respon- 
dent to correct his date of birth as en- 
tered in the service-record and that, in- 
asmuch as the petitioner could have 
‘asked for correction of the service re- 
cord also in the said suit but did not 
choose to do so, he is precluded from 
claiming that relief by way of this writ 
petition, He submitted that the writ 
petition itself is not maintainable, being 
barred under O. If, R. 2. C. P. C. which 
Code has been made applicable to pro- 
ceedings under Art, 226 of the Constitu- 
tion, by virtue of Rule 24 of the Writ 
Proceedings Rules, 1977, framed by 


this Court under Art. 225 of the Con-. 


stitution of India. He submitted that 
having not asked for correction of the 
service-record in the suit, the petitioner 
is precluded from instituting a fresh 
suit for that relief; and if so, he is 
equally precluded from maintaining a 
writ petition therefor. Counsel sub- 
mitted further that the very fact that 
the petitioner, a highly educated per- 
son, took no steps whatsover all these 
years to question his date of birth as 
recorded in the service-register and 
thought of it only on the eve of his 
retirement, shows that it is only an 
‘afterthought. Even after obtaining the 
decree, the petitioner kept quiet for a 
- Jong time and brought it to’ the notice 
of the respondent only at the last 
minute, 


4, The petitioner could fuye certain- 

ly asked for rectification of his service- 
‘record also in the suit instituted by him. 
Had he done that there would have been 
no room for controversy. But he did 
not do so Two questions accordingly 
arise in this writ petition. viz., (i) whe- 
‘ther the respondent is entitled to ignore 
the decree on the ground that it does 
not direct the rectification of the. ser- 
vice-record and that it is merely a dec- 
laratory decree: and (ii) whether the 
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present writ petition is barred and is 
not maintianable. 

8. So far as the first question is con- 
cerned, it mus+ be remembered that the . 
suilt was instituted against the Director ` 
of Post-Graduate Centre, Anantapur, 
who is the petitioner’s employer. . The 
only relief sought for in the suit was a 
declaration that the correct date of birth 
of the petitioner is 29-12-1921 and not 
1-6-1919. Reasonably and realistically 
speaking, there could have been no pur- 
pose behind the said suit, except to bind 


the respondent with the declaration, and . 


thereby obtain the benefit of extended 
service, The plaint allegations make the 
objective clear, So Jong as the decree 
stands, the responden, cannot say that 
the petitioner’s date of birth is not 


29-12-1921 but that it is 1-6-1919. Ad-.. 


mittedly, this is not a suit governed by 
S. -34 of the Specific Relief Act, and 
hence the suit for a bare declaration, 
without a consequential relief was cer- 
tainly maintainable in law. The stand 
taken by the Director that because there 
is no further direction to him to cor- 
rect the service record and therefore he 
would still act upon the entries in the 
service-record as they stand, and retire 
the petitioner, is an unjustifiable one, 
which a public authority cannot be 
heard to. say. Mr. A. Venkataramana 
relied upon certain observations in a 
Bench decision of this Court in D. Sam- 
bamurthy v. Collector, East Godavari, 
(1979) 2 AP LJ (HC) 93: (1980 Lab IC 
348) (to which one of us, viz., the learn- 
ed Acting Chief Jnstice. was a party), 
in support of his contention that a per- 
son may obtain a declaration as to his 
age for many a purpose, and it cannot 
be said that any and every declaration 
obtained by him is necessarily designed 
to obtain a variation in the conditions of 
his service, We are unable to see how 


the said decision supports the learned | 


counsel, That was a case where the 
question arose whether, a suit filed in 
a civil court for a declaration 
as to the correct date of birth 
of a Government employee, iS 
maintainable in the Civi} Court in view 
of cl. 6 of the Andhra Pradesh Admin- 
istrative Tribuna] Order, 1975. 


entertaining a suit relating to conditions 


a. 


Under ` 
-cl. 6, a Civi] Court is precluded from i 


of service of an employee of the State- 


Government, and al] such matters are to 
be agitated in the Andhrą Pradesh Ad- 
ministrative’ Tribunal. The employee 
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concerned therein, instituted the suit for 
a declaration that his correct date of 
birth is a particular date. At that time 
he was holding a ‘public post’ as de- 


’ fined in the 1975 Order and, therefore, 


al} disputes with respect to the condi- 
tions of his service could be entertained 
only by the Administrative Tribunal, 
and not by a Civil Court. Having in- 
stituted the suit, the plaintiff concern- 
ed therein also obtained an interim in- 
function restraining the defendant, viz. 
the Collector, East Godavari, from re- 
lieving him from government service on 
the basis of the date already recorded 
in the service-register, Thereupon, the 
Collector, East Godavari, filed a Writ 
Petition in this Court, asking for the 
issuance of a writ of prohibition re- 


_ Straining the District Munsif from pro-- 
< ceeding with the suit filed by the em~- 


ployee. He based his contention relat- 
ing to lack of jurisdiction in the Civil 
Court on cl, 6 of the 1975 Order. A 
fearned single Judge allowed the Writ 
Petition, In appeal, it was pointed ouf 
by the Beneh that, of the two reliefs 
asked for in the suit, viz, (a) declara- 
tion to the effect that the correct date 
of birth of the plaintiff is 30-4-1925 and 
not 30-4-1923; and (b) a permanent in- 
junction restraining the defendant there- 
in from relieving the plaintiff from ser- 
vice on 30-4-1978, the Civil Court can- 
not admittedly grant the second relief, 
So far as the first relief is concerned, 
it was observed that the suit cannot be 
said to be not maintainable, wholly, 
s inasmuch as grant of declaration regard- 

ing the age is a matter undoubtedly 
within the jurisdiction of the Civil Court, 
It was then observed (af p. 354); | 


ee Jt may be that the date of 
superannuation would directly depend 
upon his date of birth, but that is no 
ground for holding that a suit for de- 
claration that a person was born on a 
Particular date is related to a condi- 
tion of service. It is no doubt true that 
in this particular case the immediate 
cause for filing the suit was the threat 
on the part of the Government to retire 
him on 30-4-1978. But it is not dif- 
cult fo visualise a suit for declaration 


a that a person was born on a particular 


date which has no reference at al) to 
any condition of service. We may give 
few instances,,,...,,.Similarly, a number 
of instances. can. be. given where a plain- 
iff may require the civil court to ad- 
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' service, It cannot 
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judicate upon his date of birth for the 
reasons totally unconnected with the 
conditions of service. A suit therefore 
for a declaration that a person was born 
On a particular date cannot by itself be 
regarded as suit relating to the condition 
i suit in so far 
as it relates to the claim of the plain- 
tiff for a declaration that his date of 
birth is 30-4-1925 cannot by itself be 
regarded as one relating to condition of 
therefore, be said 
tha; the suit as a whole is not entertain 
BOG AES E A ae 
(emphasis added)* . 

The said observations were made vis-a- 
vis the jurisdiction of the Civil Court, 
and the Administrative. Tribunal, and 
must be understood accordingly, The 
Bench reiterated the well-known posi- 
tion that- a Civil Court has jurisdiction 
to try all suits of a civil nature, except 
those the cognizance whereof is barred 
either expressly, or by necessary im- 
plication, Accordingly, it observed that 
any and every suit filed by an employee 
in Government service for a declaration 
of his age, is not wholly barred. While 
holding thaf it is barred in so far as it 
affects the conditions of service the 
Bench observed that it is not barred in 
other fields or in other respects, as the 
case may be, Nor can the said decision 
be read or understood as warranting an 
employee in the State Government to 
achieve indirectly what he could not 
achieve. directly. But, so far as the 
present case is concerned, there is no 
such bar. Cl, 6 of the Andhra Pradesh 
Administrative Tribunal Order: 1975 is 
not attracted in the case of the peti- 
tioner, and a civil suit even with re- 
spect to a condition of service is main- 
fainable in a Civil Court, at the in- 
stance of the plaintiff, and against the 
responden; herein.’ We are, therefore, 
unable to see how the aforesaid observa- 
tions can be of any help to the respon- 
dent, While the Stafe Government may, 
in a given case, be entitled to say that 
if is not bound by a mere declaration of 
age granted by a Civil Court, in fevour 
of ifs employee, In matters relating to 
his conditions of service —- in view of 
the absence of jurisdiction in a Civil 
Court fo grant any declaration affecting 
conditions of service — no stich plea can 
be puf forward by the respondent here- 


in. The first objection of the learned 
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counsel for the respondent is, accord- .- 


ingly, rejected, 


8. Regarding the second 
raised by the learned counse] for the 
respondent, it may be noted tha; the 
Civil P, C. 1908, which applied to all 
proceedings in any Court of Civil juris- 
diction, by virtue of S. 141 thereof, 
ceased to be so applicable on account of 
the Explanation introduced ‘by the Civil 
'P, C. (Amendment) Act, 1976. The Ex- 
planation reads :— 

“In this section the expression ‘pro~ 

- ceedings’ includes proceedings under 
O. IX, but does not include any pro- 
ceedings under Art. 226 of the Con- 
stitution”, 
The provisions of the Civil P., C. are, 
however, made applicable to writ pro- 
ceedings, by R. 24 of the Rules framed 
by this Court under Art, 225 of the 
Constitution of India. R. 24 says: 

“94 All other Rules relating to causes 
and matters coming before the Original 
Side and the Appellate Side of the High 
Court and the provisions of the Civil 
P. C. 1908 will apply to the writ peti- 
tions and the Writ Appeals in so far as 
they are not inconsistent with these 
Rules”, 

Obviously, these Rules cannot be under- 
stood as applying the entire Civil P. G 
as such, to writ proceedings, Indeed, it 
is impossible to do so. There are many 
provisions in the Civil P. C. which can= 
not, by any stretch of imagination, be 
attracted in a writ proceeding. As ob- 
served by the Supreme Court in Babu- 
bhai v, Nandlal, AIR 1974 SC 2105 (at 
p. 2110): while discussing an identical 
question with reference to S. 141, C.P.C.3 

a P The words ‘ag far as it can 
be made applicable make it clear thaf, 
in applying the various provisions of 
the Code to proceedings other than 
those of a suit, the Cour; must take 
into account the nature of those pro- 
ceedings and the relief sought. The ob- 
ject of Art. 226 is to provide a quick 
and inexpensive remedy to aggrieved 
parties, Power has consequently been 
vested in the High Courts to issue to 
any person or authority, including in 
appropriate cases any government, with- 
in the jurisdiction of the High Court, 
orders or writs, including writs in the 
nature of habeas corpus, mandamus, 
prohibition, quo warranto, and certi- 
orari. It is plain that if the procedure 


objection 


of a suit had also to be adhered. to in 


A.L RB. 


the case of writ. petition, the entire pur- 
pose of having a quick and inexpensive 
remedy would be defeated. A writ peti- 
tion under Art, 226, it needs to be em~= 
phasized, is essentially different from a 
suit and it would be incorrect to assi- 
milate and incorporate the procedure of 
a suit into the proceedings of a petis 
tion under Art, 226............ ie 

Rule 24 must, therefore, be “understood 
as saying that the provisions of the Civil 
P. C. are applicable to proceedings 
under Art, 226 of the Constitution, as 
far as possible and in so far as they 
are not inconsistent with the said Rules, 


10. In this context it is also well to 
remember the field intended to be cover~ 
ed by the writ proceeding Rules, 1977. 
The Rules merely seek or purport to 
govern the proceedings in this Court 
under Art, 226, It is for tha; purpose 
that the provisions of the Civil P. C. are 
also brought in. The Original Side and 
the Appellate Side Rules of the High 
Court are also similarly imported, It is 
necessary to bear in mind the above as- 
pects while answering the question, whe~ 
ther O. II, R. 2 of the C. P. C. applies 
to writ proceedings: and if so, to what 
extent? Now, this question may arise 
in more than one way. It may arise 
vis-a-vis two writ petitions: it may arise 
vis-a-vis a writ petition and an earlier 
suit. So far as the first situation is con~ 
cerned, there can he little doubt that 
the principle underlying O. II R. 2 þe- 
ing based upon public policy, should 
indeed apply. In other words, a peti- 
tioner who is entitled to more than one ~ 
relief in respect of a cause of action 
should ask for all those reliefs in the 
same writ petition, He cannot distri- 
bute those reliefs in as many writ petis — 
tions as the number of reliefs sought, 
To put it differently, he cannot seek re- 
liefs in’ instalments, At the same time, 
we must caution that this cannot be 
treated as an absolute rule. Extraordi- 
nary situation may arise where the very 
public policy, upon which O. H R. 2 
is based, demands tha; this Rule should 
be ignored, But, as a general rule — 
it goes without saying — this Court 
would insisf upon observance of O. II, 
R. 2, C. P. C, by the parties invoking . 
the writ jurisdiction, 


11. Now, so far as the second situa- 
tion is concerned. here too there canno 
be any doubt about the genera] princi- 
cle that O, IL:R. 2 would apply. A pers 
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sop who files a suit seeking certain re- 
fief in respecy of a cause of action and 
who is precluded from instituting an- 
other suit for seeking other reliefs with 
respect to the same cause of action, 
cannot be allowed to invoke the writ 
jurisdiction of this Court for obtaining 
the very same reliefs, Indeed, if a suit 
is barred, a writ petition would equally 
be barred, Public policy underlying 
O. I, R. 2 C. P. C, is attracted with 
` equal vigour in this situation, as well. 


12. Mr, Kodandaramayya, the learn- 
ed counse] for the petitioner, relied 
upon the observations of the Supreme 
Court in Devendra Pratap v. State of 
Uttar Pradesh AIR 1962 SC 1334. In 
support of his contention that O, I, R. 2 
C. P, C.. does not apply to writ pro- 
ceedings, That was a case where a Gov- 
ernment servant, on being dismissed 
from service, instituted a suit for a de- 
claration that the order of dismissal is 
void. That declaration was ultimately 
granted by the Civil] Court, and it was 
declared that the order dismissing him 
was void, inoperative and illega} and 
that, the employee concerned must be 
deemed to have continued in service. 
He was reinstated, bu, the arrears of 
salary for the pericd he was actually 
out of service were not paid, He made 
a representation in that behalf to the 
Government, which was pending consi- 
deration, Meanwhile, he was suspended 
again, and fresh disciplinary proceed- 
ings were started agains; him, An order 
was also passed saying that he is en- 
titled only to a token salary of Re. 1/- 
per month, for the period commencing 
from the date of hig dismissal] to the 


date of his reinstatement, The emplo- 
yee then filed a writ petition in the 
High Court of Allahabad, questioning 


the fresh enquiry ordered against him, 
and also for a direction permitting him 
to draw his full salary and allowances 
for the period during which he was un- 
der suspension, during the earlier pro- 
ceedings, and also for the period during 
which the order of dismissal was Opera- 
tive, The High Court granted both the 
reliefs, But, so far as the second relief 
is concerned, it appears to have limited 
the relief of arrears of salary only to 
-the period commencing from the date 
of suit. On appeal, the Supreme Court 
held that the fresh enquiry is not bar- 
red. On the second question, the Sup- 
reme Cour; held, that, once the order. of - 
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dismissal wag held to be void by a 
Court, the employee was entitled to full 
Salary and that R. 54 of the Funda- 
menta] Rules has-no application, In that 
context, it observed (a+ p. 1337) :—- 

“The High Court has disallowed to 
the appellant his salary prior to the 
date of the suit, The bar of O. 2, R. 2 
of the Civil P. C. on woich the High 
Court apparently relied may no apply 
to a petition for a high prerogative writ 
under Art. 226 of the Constitution, but 
the High Court having disallowed 
the claim of the appellant for salary 
prior to tae date of the suit, we do not 
think that we would be justified in in- 
terfering with the exercise of its dis- 
cretion by the High Cour; ..,...... ” (em~ 
phasis is ours)" l 
Accordingly, the order of the High 
Court was affirmed, We are of the opin- 
ion tha; the above observations of the 
Supreme Court cannot be treated as a 
declaration of law on the subject, First 
ly, it may be noted that the Court used 
the expression ‘may not apply.’ Second- 
ly, the question was neither put in issue, 
nor discussed, nor argued, While ob- 
serving that O. 2 R. 2, C. P. C, may 
not apply, the Supreme Court yet con- 
firmed the High Court’s order in that 
behalf, i 

13. Another factor to be borne in 
mind is that, by 1962, the Supreme 
Court had not even clarified the posi- 
tion about the applicability of the rule 
of constructive res judicata in writ pro- 
ceedings, Indeed, the very applicability 
of the rule of res judicata in writ pro- 
ceedings came to be raised and discuss- 
ed from Daryao’s case AIR 1961 SC 
1457, It is only later that the Supreme 
Court clarified in Devilal v. Sales Tax 
Officer, Ratlam AIR 1965 SC 1150. that 
the rule of constructive res judicata 
also applies to writ proceedings, It ob- 
served (at p. 1153):— 

ES Considerations of public policy 
and the principle of the finality of judg- 
ments are important constituents of the 
rule of law and they cannot be allowed 
to be violated just because a citizen 
contends that his fundamenta] rights 


‘have been contravened by an impugned 


Order and wants liberty to agitate the 
question about its validity by filing one 
writ petition after another.,......... If con- 
structive res judicata is not applied to 
Such proceedings a party can file as 
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many writ petitions as he likes and 
take one or two points every time. 
That clearly is opposed to considerations 
of public policy on which res judicata 
is based and would mean harassment 
and hardship to the opponent. Besides, 
if such a course is allowed to be adopt- 
ed, the doctrine of finality of judg- 
ments pronounced by this Court would 
also be materially affected, We are, 
therefore, satisfied that the second writ 
petition filed by the appellant in the 
present case is barred by constructive 
‘res judicata ...... á 


14. To the same effect is the judg- 
ment of one of us (the learned Acting 
Chief Justice) sitting singly, in Writ 
Petition No. 4939/1972, dated 15-7-1975. 
It was observed therein :— 


ate In my view the bar of con- 
structive res judicata is also applicable 
as thay is also based upon public policy. 
Any person ought not to be permitted 
to keep some contentions in reserve 
and urge them at a later stage it he 
fails ın the first instance ....... 

15. Now, it may be seen that if the 
rule of constructive. res judicata, which 
is not only a cognate rule to the one 
contained ‘in O. H, R. 2, C. P. C., but 
is based upon an identica} publie policy, 
applies, there is no reason why O. TI, 
R. 2 should not apply, 

16. Bearing the above principles in 
mind, let us see whether the present 
writ petition is hit by the rule contain- 
ed in O. IL, R. 2, C. P. C.. The relief 
sought for in this writ petition is not 
for correction of the service-record, Had 
that been the case, the bar may have 
been attracted, But, in this writ peti- 
tion, the petitioner is only seeking for 
a direction to the respondent to honour, 
respect and implement the decree of 
the Civil Court. While we agree that no 
plaintiff can achieve indirectly what he 
could not achieve directly by camou- 
flaging the reliefs or by a clever and 


ingenious draftsmanship, we are not 
satisfied that the present case is of a 
like nature, We are, therefore, not 


satisfied that this writ petition is either 
barred or is liable to be dismissed on 
the ground that the petitioner is seek- 
ing to obtain a relief herein which he 
could not obtain by way of a suit, 

17. For the above reasons, the writ 
petition is allowed, and the respondent 
is directed to act in a manner consist- 
ent with the decree, in O. S. No, 604 of 


M. J. Reddy v. Dy. Secy. to Govt., GA, Admn, 


ALR. 


1978, on the file of the Principal Dis- 
trict Munsif, Anantapur, There shal] be 
no order as to costs, 

Petition allowed, 
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M. Jaganmohan Reddy and another, 
Petitioners v, Dy, Secretary to Govt, 
GA, Admn., Respondent, 

W. P. No. 6720 of 1981, D/- 27-1-1982. 


A, P, Buildings (Lease, Rent and 
Eviction) Contro] Ac} (15 of 1969), Sec- 
tion 3 (1) (a), (3) and (8) — Word ‘may’ 
occuring in sub-sec, (8) — Directory — 
Unauthorised occupation in breach of 
sub-sec, 3 (1) (a) — Summary disposses- 
sion cannot be ordered mechanically. 
(interpretation of Statutes — “Directory 
or mandatory provision), 


Considering the use of - permissive 
word “may” in sub-cl, (8) of Sec. 3 and 
considering the object underlying the 
Act, it could nop be said to be the in- 
tention of the Act that contravention 
of Sec, 3 (1) (a) should invariably re- 
sult in summary dispossession, It is 
possible to argue that the purpose of 
sub-cl, (8) of Sec, 3 is merely to im- 
pose penalty on landlady for contraven- 
ing the provisions of Sec, 3 (1) (a) of 
the Act as a disciplinary measure, But 
by dispossessing a tenant, the punish- 
ment does not fall exactly on the guilt- 
doer, Punishment in many cases may 
come to be imposed on a tenant who in 
a given case, may not even be aware 
of the fact that the landlord had con- 
travened the provisions of Sec. 3 (1) (al 
of the Act. In other words, by holding 
summary dispossession as mandatory. 
the innocent and the ignorant person 
may in a given case suffer evil conse- 
quences flowing out of the action taken 
by the avaricious landlord. This con- 
sideration clearly points out to the need 
to individualize the punishment of sum- 
mary dispossession, Of course, where 
public interest is so compelling, private 
miseries do not generally matter. If the 
broad purposes of the Act which are 
to provide accommodation for the State 
Government or the Central Government 
or any local authority etc, are taken 
into account in interpreting the 
provision relating to summary dispos- 
session it would appear ty» be wholly 
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unreasonable to hold that even where 
the State need to occupy such a build- 
ing was not there either at the time 
when the building had fallen vacan, or 
Subsequently summary dispossession 
should mechanically be imposed, By the 
use of the word ‘may’ in sub-cl, - (8), 
the statute clearly leaves a discretion to 
the Authorised Officer either to order 
Summary dispossession or not. 
(Pata 2) 
Summary dispossession cannot, how- 
ever, be avoided on grounds that the 
premises are allotted to the Govern- 
ment for non-residential purpose or that 
once allotment is made by the Autho- 
rised officer to a government officer he 
cannot make second allotment to an- 


other Government Officer so lang 
as second allotment is made with- . 
in 15 days, there is no limitation 


either under  sub-s, (8) or under sub- 
sec, (3) of Sec, 3 prohibiting such course, 
(1970) 1 Andh LT 15, Disting. (Pare 3) 
Cases Referred: Chronological Paras 
(i970) 4 Andh LT 15 3 


B. Siya Reddy, for Petitioners: Govt. 
Pleader for GAD, for Respondent, 


ORDER :— The first petitioner is an 
Assistant Sectio: Officer in the Home 
Department of the Governmen; of 
Andhra Pradesh. He along with the 
second petitioner are residing as tenants 
in House No 3-6-766 Himayatnagar, 
Hyderabad, for more than ten years. 
The house in which these two petitioners 
are living is a house which belongs to 
the third respondent-landlady and falls 
under the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control Act, 
1960. A house that so falls under the 
Rent Control Act could not have been 
let out privately except in compliance 
with the requirements of Sec. 3 (1) (a) 
of the Rent Control Act, That section 
requires a lady owner to first notify 
vacancy of her building and wait for 
fifteen days. After expiry of that period 
alone, the Tandlady could have privately 
let out her building provided the build- 
ing is not within that period legally 
allotted by the authorised officer, The 
landlady m this case violated all this 
law. On the ground that the third res- 
pondent-landlady did not notify the 
vacancy of the building to the Auth- 
orised Officer as contemplated by Sec- 
tion 3 (1) (a) of the Rent Control Act 
and that she had unauthorisedly let out 
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the building to the petitioners by pri- 
vate negotistions, the Authorised Officer 
had first issued a notice on 12-6-1980 
directing the summary dispossession of 
the petitioners, The Authorised Officer 
had allotted the building to the Tehsil- 
dar, Musheerabad Taluk, Hyderabad, 
for locating his office, From that time, 
the petitioners have been making seve- 
Authorised 
Officer for staying their eviction. The 
petitioners did succeed in getting their 
eviction postponed though not cancel- 
led. Finally, the Authorised Officer by 
his order dated 9-9-1981 directed the 
Summary eviction of the petitioners and 
now allotted the building to the Direc- 
tor of Treasuries and Accounts, Hyde- 
rabad, to locate the Pension Payment 
branch. It is against this order of the 
Authorised Officer dated 9-9-1981, ne 
present writ has been filed, 


2. It is not disputed that the build- 
ing in the present case iz one which is 
governed by the provisions of the 
Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act. 1960. If so; 
under Sec, 3 (1) (a), the third respon- 
dent-landlady should have informed the 
Authorised Officer in writing the fact 
that her building had fallen vacant and 
waited for a fortnight before Jetting the 
building, Under the Rent Control Act, 
it is recognised that the need of the 
State which represents the public in- 
terest is greater than the private right 
of the landlady to lease out her pro- 
perty. Under Sec, 3 (3), the landlady 
can let out that building, the vacancy 
Of which she has first notified to the 
Authorised Officer, only if she receives 
No intimation from the Authorised Off- 
cer within a period of fifteen days of 
the receipt by him of the  landlady’s 
notice, Now in this case. the landlady 
has never notified the vacancy to the 
Authorised Officer and the question of 
her waiting for fifteen days has never 
arisen, This is a clear violation of a sta- 
tutory provision of the Rent Control Act 
and if allowed unchecked, public good 
underlying the Act would suffer. Let- 
ting out g building covered by the Rent 
Control Act without giving a notice as 
required by Sec. 3 (i) (a) of that Act, 
therefore, empowers the Authorised 
Officer to summarily disposess any land- 
lady, tenant or other person occupying 
any building in contravention of the 
provisions of Sec, 3. This power is con- 
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tained in sub-cl. (8) of Sec. 3. which 
reads as follows:— 

"3 (8) (a): Any Officer empowered 


by the Government in this benalf may 


summarily dispossess— 
(i) any landlord, tenant or other per- 


gon occupying any building in contra-- 


vention of the provisions of this section 
Or any landlord who tails to deliver to 
the Government possession of any build- 
ing in respect of which they are deem- 
ed to be the tenant by virtue of this 
section „.esssseroe and 

The impugned order passed by the 
Authorised Officer either on 17-7-1981 
or 9-9-1981 is, therefore, justified by 
the language of S. 3 (8) (a) of the Act. 
But Sri Siva Reddy raised a very in- 
teresting contention which is to the 
effect that although his clients-tenants 
have been in unauthorised occupation of 
the building in contravention of S. 3 (1) 
(a), they are for that reason alone not 
liable to be summarily dispossessed by 
the Authorised Officer under S. 3 (8) 
(a). Mr. Siva Reddy’s argument is that 
S. 3 (8) (a) which speaks of Summary 
dispossession of a tenant or other per- 
Son occupying any building in contra- 
within of the provisions of this sec- 
tion, is not absolute because it uses the 
words “may summarily dispossess.” Ac- 
cording to tnis argument the authoris- 
ed officer may or may not, According 
to this argument, the authorised officer 
has a discretion either to summarily dis- 
possessor not to dispossess a person 
occupying any . building in contraven- 
tion of S. 3 (1) (a). 

Now when is this discretion to be 
exercised? Mr. Siva Reddy argued that 
this discretion is contemplated to be 
exercised by the  authoriseq Off- 
cer under Section 3 (8) not - accord- 
ing to his flight of fancy or fit 


of mood but by keeping in view all’ 


the broader purposes of the Act, These 
purposes do not merely consist in pun- 
ishing a person in unauthorised occupa- 
tion, - The main purpose of the Act is 
to provide accommodation, Use of dis- 
cretion to dispossess must therefore sub- 
serve that main purpose, He, therefore, 
argued that even. where the building 
was in (unauthorised occupation of a 


person having been- les out in contra- 
vention of S. 3 (1), summary disposses- - 
sion would not be justifieqd unless that . 


‘building is presently required for a pib- 
lic purpose.’ In suppor; of this- attractive 


atgument; the -jearned -counsel for the. 
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' petitioners has not only relied. upon the 


use of the word ‘may’ in the section but 
also relied upon the practice of the 
authorised officers merely warning the 
landlady against future contravention of 
the Rent Control Act. In all those 
cases, no summary dispossession was 
Ordered, I think the argument of Sri 
Siva Reddy though novel is correct 
Sec. 3 (1) (a) no doubt makes it obliga- 
tory on the part of landlady to give a 
notice of the vacancy of the building 
and wait for a period of fifteen days 
before privately letting out tha; build- 
ing, Sec, 3 (8) speaks of summary dis- 
possession of a person occupying any 
building in contravention of the provi- 
sions of Sec. 3. But considering the use 
of the permissive word “may” in sub- 
cl. (8) of Sec, 3 and considering the 
object underlying the Act, I think it 


cannot be said to be the intention of the} - 


Act tha; contravention of Sec, 3 (1) (a) 
of the Act should invariably result in 
summary dispossession, It is no doubt 
possible to argue tha; the purpose of 
sub-cl, (8) of Sec, 3 is merely to im- 
pose penalty for contravening the pro- 


_ Visions of Sec, 3 (1) (a) of the Act as a 


disciplinary measure, But by dispossess- 
ing a tenant, the punishment does not 
fall exactly on the guilt-doer, Punish- 
ment in many cases may come to be 
imposed on a tenant who in a given 
case, may not even be 
fact that the landlady had contravened 
the provisions of S. 3 (1) (a) of the Act. 

In other words, by holding sum- 
mary dispossession as mandatory, the 
innocent and the ignorant person may 
in a given case suffer evi] consequences 
flowing out of the action taken by the 
avaricious landlady, This consideration 
clearly points out to the need to. indi- 
vidualize the punishment of summary 
dispossession, Once that is done, “may” 
will have to be read as permissive only. 
Of course, where public interes; is so 
compelling, private miseries’ do not 
generally matter, But it may not be 
reasonable to interpret the language of 
the statute in this case in. such a way 
that public interest or no public in- 
terest the innocent should suffer along 
with the informed, That would clearly 
be the result of reading “may” as 
“shall.” If the broad purposes of the 
Act which are to provide accommoda- 
tion for the State Government: or the 


Central Governmen; or any. local auth- 
- ority ete, are- taken into account in in- 


aware of thel - 
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terpreting the provision relating to sum- 


mary dispossession, it would appear to 
be wholly 
even where the State need to occupy 
“Isuch a building. was not there either at 
the time when the building had fallen 
vacant or even to-day, summary dis- 
possession should mechanically be im- 
posed, By the use of the word “may” 
in sub-cl, (8), the statute clearly leaves 
a discretion to the Authorised Officer 
eiher to order summary dispossession or 
- Inot, 


For the above reasons, I agree that 


a mechanical order passed by the Auth- - 


orised Officer summarily  diSpossessing 
the tenants would not be justified un- 
der Sec, 3 (8) (a) of the Act. Before 
passing such an order, the Authorised 
, Officer must consider the need to pro- 
vide accommodation to the various per- 
sons mentioned in Sec, 3 (3) of the Act. 
He must also consider on a minor key 
whether the: tenant was an innocent 


party, Bu; this argument as applied to. 


the facts of this case may not be of any 
use to the petitioners, The building, 
when it first came to the notice of the 
Authorised Officer, had heen allotted 
to the Tahsildar and later on to the 
Director of Treasuries and Accounts, 
Hyderabad, These allotment orders 
would clearly show that the building 
is needed for the statutory purposes of 
the Act. The fulfilment of those purposes 
would clearly justify the summary evic- 
tion of the petitioners, 

_ 83. But Sri Siva Reddy argued that 
’ the allotment ordered in this case 
should be disregarded because they 
were bad for two reasons. He said that 
the allotment made by the authorised 
@fficer first to the Tahsildar and later 
tọ the Director is for a non-residential 
purpose and that would involve the 


conversion of a residentia] building in- ' 


to a non-residential] building, According 
to the learned counsel, this would not 
be permissible under the Act, Secondly, 
he argued that when once the Tahsildar 
had not accepted the first allotment, 


the Authorised Officer loses his power’ 


to make a second order of allotment in 
favour of the Director with respect to 
. the same pbuilding, I cannot agree with 


“tany one of-these contentions, There is- 


mothing in the Ac+ to support this part 
of the contention of. the petitioners. 
Under Sec. 3° (8) (a), where summary 
dispossession takes place, the Govern- 


men; is authorised -to take: possession of 
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the building including any portion there- 
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of which may have been sublet, After - 


the Government takes- possession of the 
building, it becomes the tenant of the 
landlord under §; 3 sub-cl, (6). 

It appears to me that it is within the 
contemplation of the Act that the 
building, of which the Government 
thus becomes the tenant, may be oc- 
cupied by the officers specified in sub- 
sec (3) of S. 3. The judgment of Gopal 
Rao Ekbote J., in Amatul Kubra v. 
Authorised Officer under A, P. Build- 
ings (Lease, Ren; and Eviction) Control 
Act No, XV of 1960, 1970 (1) Andh WR 
15 (or (1970) 1 Andh LT 15) is a case 
which dealt with the question whether 
the Authorised Officer could convert a 
residential building into a non-residential 
building without. the written permis 
sion from the Controller, That question 
was answered by the learned Judge in 
that case in the negative on the basis 
of the language of the proviso to Sec 
tion 3 (6) of the Act. To start with in 
that case, the building in question had 
been treated as a residential building 
under the Act and was allotted as 
Such, But in our case, there 
is no such recognition given to the 
building under the Act, because the 
building was never occupied under the 
Act, The question of conversion would 
not, therefore, arise in this case at all. 
In the aforementioned judgment, Gopal 
Rao Ekbote J also held that an allot- 
ment cannot be made by the Authorised 
Officer beyond fifteen days, But this is 
again because of Sec, 3 of the Rent 
Control Act which empowers the Auth- 
orised Officer to make an allotment 
Order and fix a time limit of fifteen 
days, 

An implied power contrary to an 
express power is denied to the auth- 
orised officer, Tha; is all It ig clear 
that that case has no application to the 
facts of the present case, In the pre- 
sent case, the authorised officer had 
directed the summary dispossession of 
the tenants but did not yet take posses- 
sion of the building, because the peti- 
tioners are still continuing, The effect 


of the order when implemented would ` 


be to give possession to the Govern- 
ment, In cases falling under sub-s, 3 (8), 
there is no limitation to change 
allottee, There is no such limitation 
ag the second 


order of t- is 


. made within fifteen days, The decision). 


a 


the — 


eyen under Sec. 3 (3) of the Act so long}. - 
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of Gopal Rao Ekbote J., in Amatul 
- Kubra y. Authorised Officer (1970-1 


Andh LT 15) (supra) is a decision which 
arose under Sec, 3 (3) and Sec. 3 (6) 
proviso (5) and it has no application to 
the facts of this case. In the circum- 
stances, the wri; petition fails and is 
dismissed, But the petitioners shal] not 
be evicted till the end of May 1982 
provided that the petitioners pay all 
the arrears of rent within thirty days 
from to-day and continue to pay the cur- 
rent rent at the end of every month, If 
the petitioners fai] to comply with this 
condition, it shall be open for the auth- 
orised officer to evict them summarily. 


4. In view of the nove] point raised 
I make no order as to costs, Advocate’s 
fee Rs. 120/-. 

Petition dismissed. 
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M/s. Potluri Subbareddi, P, Seshagiri- 
rao and Co, and others, Appellants v, 
Kalabai Rathi, Respondent. 

S. A. No. 402 of 1979, D/- 12-11-1981. 


(A) Transfer of Property Act (4 of 
1882), Secs, 106, 110 — Tenant-firm 
. holding over (on paymen; of rent) after 
expiry of fixed period of lease — Ten- 
ancy month ending om last date of 
calendar month —— Notice to quit by 
landlord terminating monthly tenancy 
by last day of a calenflar month — It 
is valid ~—— Provision regarding exclu- 
Bion of date of commencement under 
Sec, 110 not attracted to monthly ten- 
ancy by holding over — Suit for evic- 
tion filed against firm and its Managing 
Partner — Change in constitution of 
defendant-firm though alleged in reply 
notice and written statement by Manag- 
ing partmer names of partners consti- 
tuting alleged new firm not intimated 
to Jandlord —. Non-addition of partners 
of alleged new firm would not = affect 
decree for eviction, (Civil P. C. (1908), 
O. 1 K. 9). (Paras 1,6,8,9) 

(B) Civil P. C. (5 of 1908). Secs, 100, 
100-A and 101 -— Second appeal — 
Question of fact — suit for eviction — 
Tenant not contreverting ending of 
tenancy month on last day of calendar 
month, either in reply notice or in two 
courts below and suit proceeding on 


that basis — High Court will not per- 
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mit in second appcal to challenge that 

basis and try issne of fact itself. 

(Para 6) 

Cases Referred: Chronological 
AIR 1975 SC 1111 

AIR 1950 Nag 107 8 

AIR 1950 Orissa 1 8 

(1946) 50 Cal WN 4861 8 

8 

8 


7,9 


AIR 1944 Cal 84 

ATR 1943 Bom 306 

AIR 1932 PC 279: 59 Ind App 414: 1933 
All LJ 423 7.9 
N. Ramamohan Rao, for Appellants; 

J. V. Suryanarayana, for Respondent, 


JUDGMENT :— This second appeal 
was filed by the first defendant and the 
lega] representatives of the Second de- 
fendant, The first defendant vas sued 
in the trade name of M/s. Potluri Subba 
Reddy, P. Seshagiri Rao and Company 
being represented by pertner Potluri 
Subba Reddy. The second defendant 
was Sued in his individual name. The 
Suit was for ejectment, for mesne pro- 
fits and for damages for use and occupa- 
tion, l 

2. The second defendant had taken 
the suit premises belonging to the plain- 
tiff on lease for a fixed period of one 
year ending with the “Diwali day”. 
The plaintiffs complaint was that after 
the expiry of that period of one year 
the defendants were continuing in oc- 
cupation of the premises paying rents 
to the landlord without vacating the 
suit premises. ‘The plaintiff, therefore, 
issued quit notice on 4-2-1974 terminat- 
ing the 
February, 1974 and fijed the present suit 
for ejectment, for mesne profits and for 
damages, l 

3. The suit was resisted by the de- 
fendants on multiple grounds. The 
second defendant filed a written state- 
ment. The second defendant conteded 
that the suit premises was governed by 
the provisions of the Rent Control Act 
and tha; therefore, the civil court had 
no jurisdiction, Secondly, his contention 
was that the first defendant in whose 
behalf he took the suit premises on 


lease as managing partner, was dissolv- _ 


ed on 31-12-1969 with effect from 1-1- 
1970, and that thereafter it was new 
firm that came into existence of which 
he still eontinued to be its managing 
partner, His contention was that from 
1-1-1970 onwards the second new part- 
nership was the tenant and that there- 
fore the quit notice given by the plain- 


Paras. 


tenancy by the Jast day of 


Aj 


y 


a 
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tiff to the second defendant as manag- 
ing partner of the first defendant was 
invalid. While the suit was pending trial, 
_the second defendant died and his legal 
* representatives, that is to say, his wife 
and children were brought on 
after contest as defendants. 

4. The tria court in all framed the 
following issues s 

l. Whether the - plaintiff is entitled 
for a decree of ejectment, ? 

2. Whether this court has no juris- 
diction to try fhe suit? 

3. Whether the first defendant is a 
‘anant as contended by the plaintiff? 


4. Whether the plaintiff is entitled to 


recover damages at the rate of RS. 490/- 


per month? 

On 1-4-1976 the following additionat 
« issues were framed by the traj court :— 

1. Whether the defendants 3 lo T 
have any interest in the suit schedule 
property.? 

2. Whether the defendants 3 to 7 are 
not the Tegal representatives of the 
_ second defendant ? 


3. Whether Y. Ramireddi and U. 
Krishnarao are necessary and proper 
_ parties to the suit? 

On 7-2-1977 the court framed oné 
more additional issue. 

1, Whether there is proper and valic 
quit notice in the suit? 

5. The trial court answered all the 
issues in favour of the plaintiff and 
against the defendants. Against that 
decree and judgment, M/s. Potluri Sub- 
‘ bareddi, P, Seshagirirao.and Company, 
represented by partner Sri Potluri Sub- 
bareddi being dead, represented by. P. 
Venkataratnamma and five others had 
preferred A. S. No. 55/77 to the court of 
the learned Subordinate Judge, Vijaya- 
wada, Before the learned Subordinate 
Judge the argument that the civil court 
had no jurisdiction to try the suit, 
as the suit building: was governed by 
the provisions of the Rent Control Act 

was reiterated. Secondly it was also 
argued that it was the second defendant 
that was the tenant under the plaintiff, 
‘and not the first defendant, and that at 
any rafe after the dissolution. of the Ist 
, defendant firm, the new firm 

have been sued, Thirdly, it was argued 
thay; defendants 3 to %- were not 
the jega] representatives of the deceas- 
ed second defendant. It was also urged 
that there was mo proper quit notice, as 
the plaintiff's notice did not demand 
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defendants 1 and 2 to give vacant pos- 
session of the suit premises on the 


midnight of 28-2-1974 but merely asked 


the defendants 1 and 2 to vacate the 
plaint Schedule premises on or before 
1-3-1974, The appellate court rejected 
all these contentions and confirmed the 
decree of the lower court. 


6. In this appeal two questions were 
prominently argued by Sri Harinath. 
One is relating to the invalidity of quit 
notice, and the other is relating to the 
necessary parties. to the suit not being 
added. It was said that the plaintiff's 
quit notice terminating the tenancy by 
holding over on 28-2-1974 was inaffective, 
because it. was. said that the tenancy by 
holding over did not commence on Ist of 
November, 1968. The appellants’ learn- 
ed counsel said that according to the 
plaint allegations the tenancy by hold- 
ing Over commenced on the next day of 
Deepavali in the month of November, 
1968 which did fall on the ist of Nov- 
ember, 1968. and therefore the quit no- 
tice terminating the tenancy by 28-2- 
1974 was bad. There can be no doubt 
that the quit notice to be effective must 
put an end to the monthly tenancy by 
the last day of the tenancy month. But 
then what is that last day? This ques- 
tion calls for investigation ` into and 
determination of an essential fact. 
Which was. the day the monthly tenancy 
commenced? The quit notice and the 
reply to it, the trial, and the first ap- 
peal all proceeded on the basis that the 
monthly tenancy by holding over ended 
by the last day of the calendar month. 
The defendants did nop challenge this 
assumption either in their reply notice 
or written statement or even in the two 
courts below. The two courts below 
tried the suit on the basis that the 
fenancy month ended by the end of 
calendar month. I cannot now permit 
the appellants to challenge that basis 
and try that issue of fact myself and 
find in this second appeal when Deepa- 
vali day of 1968 falls. / 


`7. Ag a part of the appellants’ attack 


on the quit notice it was also argued 


fhat even on the assumption that the 
tenancy month commenced by ist day 
of the calendar month of 1968, the quit. 
notice must be held to be invalid, This 
argument, was based on the alleged non- 
compliance of the quit notice with the 
requirements of S. 11 of the Transfer 
of Property Act which reads thus :— 
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Section: 110 :— 

“Where the time limited by a lease 
of immoveable property is expressed as 
commencing from a particular day, in 
, computing that time such day shal] be 
excluded, Where no day of commence- 
ment is named, the time so limited be- 
gins from the making of the lease. 

Where the time so limited is a year 
or a number of years, in the absence of 
an express agreement to the contrary, 
the lease shalj last during the whole 
anniversary of the day from which such 
time commences, 

Where the time so limited is expressed 
to. be terminable before its expiration, 
and the lease omits to mention at whose 
option it is so terminable, the lessee, 
and not the lessor, shall have such op- 
tion”. 

It was argued that under the above 
language of S. 110 of Transfer of Pro- 
perty Act, the first day should be omit- 
ted and the tenancy month should be 
counted as commencing on 2nd of Nov- 
ember, 1968 and ending on the 3rd day 
of next calendar month. So done it is 
clear that the quit notice issued by the 
plaintiff putting an end to the tenancy 
on the last day of February, 1974 would 
be bad. In support of this argument 
reliance was placed by the appellants 
on two decisions one reported in Benoy 
Krishna v. Salsiccioni. AJR 1932 PC 279 
and the other reported in Dattonpant v. 
_V. Marutirao, AIR 1975 SC 1111. 


8. In Calcutta Landing and Shipping 
case (AIR 1944 Cal 84) where the mean- 
ing of the opening words of S. 110 of 
T. P. Act had come to be ascertained, it 
was ruled that the words ‘time limited 
by a lease of ...... expressed as com- 
mencing from a particular day...... ” lay 
down two conditions; one relating to the 
fixation of time or period by the lease 
and the other relating to an expression 
in the lease as to a particular day when 
the lease should commence. I+ was held 
in the above case that the direction to 
deduct the firs; day contained in S. 110 
of Transfer of Property Act would ap- 
Ply when the above two conditions are 
satisfied. Applying the above principle, 
it was held in U, A, Mfg. Co. v. Moti- 
lal Bombay Mulls. AIR 1943 Bom 306, 
Usharani Debi v. The Research Indus- 
tries Ltd., (1946) 50 Cal WN 461, Bal- 
deo Prasad v. Rewaram Ramnath, AIR 
1950 Nag 107 and B. Samantrai v. L. 


Agarwala. AIR 1950 Orissa 1 that a mon-_ 
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thly tenancy by holding over does not 
limit the time or the period of lease, It 
goes on and on till it is validly dater- 
mined. In AIR 1950 Orissa 1 (B. 
Samantrai v. L. Agarwala (supra) it was 
observed (at p, 4): 


“A tenancy for a time means a tenancy 
that is determined on efflux of time. So 
far as tenancies from month to month 
are concerned, they are to be deter- 
mined on notice to quit at the option of 
either the lessor or the lessee, Hence a 
monthly tenancy is not one for a term. 
Section 110, therefore, does not apply.” 


9. B. K. Das v, Salsiccioni, (1932) 
59 Ind App 44: (AIR 1932 PC 
279) on which the advocate for the ap- 
pellants placed strong reliance in sup- 
port of his 
Transfer of Property Act wotild apply 
even for monthly tenancies does pot in 
my opinion support his contention, The 
decision of the Privy Counci) did noti 
lay down any such rule holding that 
S. 110 of Transfer of Property Act 
would apply to monthly tenancies by 
holding over, The facts in that case are: 
A tenancy for a fixed term of four years 
said to commence from 1-6-1921 was 
held to have commenced on 2-6-1921, 
because of the application of S. 110 of 
Transfer of Property Act. Accordingly, 
the tenancy was held to have ended on 
the midnight of ist June 1925. There- 
after, a quit notice given by the tenant 
on 1-2-1928 intended to vacate on the 
midnight of 1-3-1928 and putting 
end to the monthly tenancy by holding 
over was held to be valid. That case 
clearly did not decide that S. 110 of 
Transfer of Property Act would apply 
to monthly tenancies by holding over, 
In that case S., 110 of Transfer of Pro- 


perty Act was applied to the four year. 


tenancy and not to the monthly tenancy 
by holding over. That case was ren 
ferred to in the above mentioned cases 
of Bombay, Nagpur and Orissa. {In 
Dattonpant v. V. Marutirao (AIR 1975 
SC 1111) (supra) the Supreme Court did 
not decide that S. 110 of Transfer of 
Property Act would apply to monthly 
tenancies by holding over, There the 
quit notice was held invalid on the 
ground that i; purported to terminate 
the tenancy a day before the last day 
of the tenancy month, 


16. There remains the argument of 
the appellants regarding the addition of 


Ri 


r 
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the parties, The argument of the appel- 
lants was tha; by the date of the filing 
of the suit the old partnership firm was 
dissolved and tha; a new partnership firm 
-had come into existence and that it was 
the latter that was occupying the suit 
premises and that therefore, the partners 
of the new firm should have been added 
as party defendants. The appellants 
further argued tha; at least after the 
death of the second defendant the new 
partners should Nave been brought on 
record as legal representatives, This 
argument was rejected by the courts 
below. Although the second defendant 
in his reply notice as well as in his 
written statement alleged that there was 
a new partnership firm, he did not give 
the names of the persons who constitut~ 
ed either the first partnership firm or 
the second partnership firm. In the 
absence of such information, it could 
not be known whether M/s. Potluri 
Subba Reddy, P. Seshagirirao and Com- 
pany was anything more than a trade 
name, In the nature of things, it would 
no+ be possible for the plaintiff to know 
who constituted either the first partner- 
ship firm or the second partnership firm. 
The complaint that the partners of the 
first firm ought to have been brought on 
record cannot therefore be accepted 
At all events, it must be held that the 
plaintiff had nothing to do with the so- 
called second partnership firm who 
are not his lessees. When the plaintiff 
sought to bring the jega] representatives 
of the second defendant on record, the 
second defendant’s lega] representatives 


= had contested that application. But 
tha; application was ordered, Against 
that order no appeal or revision had 


been filed. That order in a way decid- 
ed that there were no partners in the 
first defendant firm. It is no doubt 
open for the appellants now to canvass 
the. correctness of that order, but even 
in this appeal no material had been 
placed before me to show that there 
were any other persons constituting the 
firm. I accordingly reject this argument 
of the appellant, 


11. The second appeal accordingly 
fails and is dismissed with costs, 
Appeal dismissed. 
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M/s. Poddar Projects Ltd, (Multi 
Steels), Petitioner v. The A. P. S. E 

Board, and others, Respondents, 

Writ Petns. Nos, 3572 of 1978 and ete 
D/- 10-4-1981. 


(A) Electricity (Supply) Acy (54 of 
1848), Ss, 78A, 49, 3 and 79 — Supply 
of electricity to mini steel plants — 
Concessional rate — Power of Govt. 
(Constitution of India, Art, 226) (Evis 
dence Act (1872), S. 115). 


The petitioners were mini steel plants 
in Andhra Pradesh The Electricity 
Board notified Revised Terms and con- 
ditions of Electricity Supply in B. P. MS. 


No, 690 (Coml.) dated 17-9-1975 with 
effect from 20-10-1975. Cl. 41 of the 
Terms and Conditions empowered the 


Board to restrics the consumpt-on of 
Electricity by consumers. The Board 


` notified the revised tariffs in B. P. MS, 


No, 689 dated 17-9-1975 with effec} from 
20-10-1975. The Petitioner and others 
entered into an agreement with the 
Andhra Pradesh State Electricity Board 
on 27-11-1975 for availing high tension 
electric supply for a fixed demand, 
The Andhra Pradesh State Electricity 
Board revised the terms and conditions 
of supply hitherto in force under B. P. 
Ms. No, 690 (Coml.) dated 17-9-1975 
which became effective on 20-10-1975. 
Based on the above, Bil} for Sept, 1977 
was issued to petitioners. The Peti- 


_tioner challenged the bill issued to him 


in writ petition inter alia. contending 


‘ that condition No. 41 of the Terms and 


Conditions was ultra vires and that the 
agreement for supply of electricity ceas- 
ed to be in force, The Government 
issued G. O. Ms. No. 832 dated 2-11-1977 
applying concessional tariff of 0.11 P. 
per unit for a period of three years 
commencing from 1-11-1977 and ending 
with 31-10-1980 in respec; of the peti- 
tioners, Later, the Government isssued 
G. O. Ms. No, 876 dated 26-11-1977 te 
enhance by way of revision the conces~ 
siona] tariff from 0.11 P. to 12.2 P. 
The Electricity Board at its meeting 
held on 26-11-1977 resolved not to ex- 
tend this concession to the Writ Peti- 
tioner as it had already filed a writ 
petition inter alia claiming that its 
agreement was no longer in force. The 
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' tified in 
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Government issued -G. ©. Ms. No. 10 
dated 16-11-1986 clarifying its earlier 
. G&G O. Ms, No: 697 dated 5-12-1978 that 
it was the intention of the Government 
to allow the concessional tariff rate no- 
G. O. Ms. No. 876 without 
limiting the concession by imposition 
of minimum consumption charges till 
end of March, 1979. The Electricity 
Board; however, requested the Govern- 
ment to cance] the said G. O., for the 
reasons. set ou; in its letter dated 28-1- 
1980. Thus while 30% cut in the elec- 
_ tric energy owas imposed and was in 
force, bills for electric consumption 
were issued to the Petitioners on the 
‘contracted maximum demand and not 
on the basis of actual consumption, In 
some of the wri petitions. these bills re- 
lating to the period during which con- 
‘Sumption quota was. fixed was question- 
ed, .. 

_' Held, that the G, O. Ms. 832 dated 
‘2-11-1977 was not a directive within the 
meaning of S. 78A. The petitioner mini 


stee] plant consumers who had entered. 


into contractual obligations with the 
‘Board, were’ no+ released from their con- 
tractual obligations and were not entitl- 
ed to a writ of mandamus against the 
Plectricity Board. AIR 1968 Ker 76 
(FB) Rel. on. (Paras 14, 35) 

The G.O. Ms. 832 of 1977 though issu- 
ed by order and in the name of the Gov- 
ernor of Andhra Pradesh, does not ex- 
- pressly rafer to be a directive under 
S: 78-A of the Electricity (Supply) Act. 
The State Government. is empowered to 
issue directions, The Authority referred 
inS. 78-A is the one defined in S. 2 (1) 
of the Act ie., the Centra], Electricity 
‘Authority constituted under S. 3 there- 
of. A reading of S. 3 would disclose 
“ that the Central Government is. em- 
‘powered to: constitute the Centra] Elec- 


tricity Authority to exercise such func-’ 


tions and perform such duties under the 


Act. and in such manner as the Central 


Government may prescribe or direct. 
These duties: -and functions are those 
enumerated in sub-—cls, (D, fii), (iii) and 
{ivy of sub-sec, (1) of S. 3. They are 
generally matters: of policy and = are 
matters on which a uniform and co 
_erdinated action is required to be ‘taken. 
' The Central. Electricity Authority is re- 
quired. fo act as an arbitrator in mat- 
ters arising between the State Govern- 
ment. or the Board and a licensee or 
other persons, The Authority referred 
to therein does not concern itself with 


AT BR. 


any dispute between the State Elec- 
tricity Board or the consumers of elec- 
tricity produced by the Board. directly. 
It would be pertinent to note: that the 
fixation of the terms and conditions up- 
on which the Board may sell or supply 
electricity to amy person is subject to 
the provisions of the Ac} and the re- 
Sulations but not specifically subject to 
the directions issueq by the State Gor 
ernment under S. 78-A. This is as it 
ought to be, While the directiong under 
S. 78-A are. issued by the State Gov- 
ernment to the Board so that the Elec- 
tricity Board may be guided on ques- 
tions of policy, these directions are not 
intended to regulate the contractual re- 
lationship between the Electricity Board 
and consumers of electric energy sup- 
plied by it. Of course, the Electricity 
Board has to be guided by the directions: 
of the State Government: bu; the State 
Government is empowered only to give 
directions on questions. of policy in gene- 
ra] and not in relation to any particular 
consumer, Further, any non-compliance 
With these general directions on ques- 
tion.of policy ‘may only be the subject- 
matter of an arbitration by the Autho- 
rity constituted under S 3 (1) of the: 
Electricity (Supply) Act and nos a mat- 
ter which a third party may seek en- 
forcement through a Court of law. 
(Para 11) 


Section 78A does not authorise grant- 
ing of concessions to individual con- 
sumers. Further, what is directed 
under the said G. O. is a concessional 


power tariff at 11 paise per unit for a © 


years. Fixation of 
power tariff is a matter governed by 
S. 49 of the Electricity (Supply) Act 
which enjoins the Board to supply elec- 
tricity to any person and to frame rules 
for such supply at uniform tariffs. 
Singling out five mini Stee] plants. viz ` 
the petitioners for supply of electricity — 
at concessional tariff contravenes S. 49 
of the Act. Under.the guise of ex- 
ercising. power conferred under S. 78-A, 
no direction which is not one of policy 
and which would run directly counter 
to the statutory mandate contained in 
S. 49 can be issued, (Para 12) 


Assuming that this is a direction 


period of three 


under S. 78-A, the direction is of the ` 


State Government to the — Electricity 
Board and if the Board has failed to 
comply with the direction, no third 
party acquires’ any right’ thereunder, 
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This is a dispute between the Board and 
the State Government which could be 
only referred to the Authority constitut- 
ed under S. 3, Such a matter cannot 
be enforced or implemented a; the in- 
stance of the consumer which is not 
given any right as such under the G. O., 
and who is not released from the obliga- 
tions which he has incurred under his 
contract with the Electricity Board. 
The fact tha; the Government has not 
referred in the G. Os, as to what is to 
happen to the rights and obligations of 
the Electricity Board and the consumers 
who are the contracting parties, is 
very significant, The direction given 
under S. 78-A does not alter these ob- 
ligations which arose ou of a contract 
as made under S, 49 read with the rules 
and regulations framed under the Act. 
Neither S. 49 nor the regulations fram- 
ed under the Act in this behalf are ex- 
pressly made subject to S. 78-A. 


(Para 139 


Though S. 49 is “subject to the provi- 
sions of this Act and of regulations, if 
any, made in this behalf’, that provi- 
sion, does not render the contract be- 
tween the Electricity Board and the 
Consumer subject to the directions of the 
State Government issued under S. 78-A. 
5. 78-A does not begin with a non-ob- 
stante clause and the directions issued 
under it do not override the obligations 
arising under S, 49 and the regulations 
made under the Act, The general con- 
ditions of supply of electricity and the 
tariffs prescribed in this behalf, there- 
fore, remain umafiected by any G. O. 
Under ‘S. 78-A whatever may be the 
other consequences of the Board not 
complying with a direction of the Gov- 
ernment on questions of policy under 
5. 78-A, the G. O. does not release’ the 
consumer from the obligation to pay the 
minimum charges or from the obliga- 
. ton to comply with the rules and re- 
gulations made by the Board from time 
to time and the obligation to comply 
with obligations incurred under the con- 
fract, It does not entitle the consumers 
to claim supply of electricity a; the 
concessional rate mentioned in the G. O. 

(Para 14) 


When the G. O. does not touch upon 
the question of minimum charges and 
the rights and obligations of the con- 
sumer and the Electricity Board are 
governed by an agreement inter se it 
must necessarily mean that the G. O, 
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never intended to release the consumer 
from its obligation to pay the minimum 
charges. It is now a well accepted prin- 
ciple of fixation of tariffs and the rates 
of charges for supply of electric energy - 
that the consumer should be made lable 
to pay minimum charges, (Para 16) 

Further, on the representation of the 
Electricity Board, the Government 
unilaterally withdrew tha; concession 
under G. O. 146, Irrigation and Power 
(Power-II) Department dated 192-3-79. 
The unilatera] concession so given could 
be unilaterally withdrawn, for after all. 
it was a concession given to and not a 
right conferred on the consumers of the 
Electricity. Tha: concession was not 
granted under any agreement or under 
a statutory rule or regulation, (Para 18) 

Further, so far as the Electricity 
Board is concerned, no question of es- 
toppel, arises, The Electricity Board 
never represented to the petitioners that 
they would collect electricity charges 
from the petitioners at the concessional. 
rates referred to in the Government 
Orders, The change in their position, if 
any, made by the petitioners themselves 
was certainly not on the basis of any 
representation made by the Electricity 
Board. (Para 19) 

Electricity Board is an Autonomous 
Body created under a statute It is sub- 
ject to the exercise of some statutory 
powers by the State Government under 
the Act and is nop otherwise subordi- 
nate, In certain matters as in the fixa- 
tion if tariff, the Electricity Board may 
exercise its powers as laid down in the 
Act and under Sec, 78-A of the said 
Act the Govt. can only issue directions 
on questions of policy, The failure to 
comply with such directions does not 
amount to disobedience of lawful orders 
issued by the Statutory Authority. 

(Para 23) 

(B) Electricity (Supply) Act (54 of 
1948), Sec, 49 — Supply of electricity 
~— Deposits by consumers, 

Calling upon the consumers to make 
additional deposits is quite reasonable 
and is not violative of any provisions 
of the Act, Rules or Regulations or of 
the Constitution... ATR 1979 Andh Pra 
291 Foll. (Para 29) 
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and Govt. Pleader, for G. A. D., for 
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MADHAVA REDDY J.:— This batch 
of Writ Petitions by some of the mini 
Stee] plants of Andhra Pradesh ara 
directed against the Andhra Pradesh 
State Electricity Board (for short Elec- 
tricity Board) and the Government of 
Andhra Pradesh, In most of the Writ 
Petitions, the Petitioners pray that 
B. P. Ms, No. 78 dated 20-1-1978 by 
which the revised tariff of 12.02 P per 
unit was applied to some of the mini 
steel : plants named therein subject to 
the monthly minimum charges, be de- 
clareq illegal], void and unenforceable 
as also Cl, 41 of the terms and condi- 
tions of B, P, Ms. No. 690 dt, 17-975. 
In some, a writ of mandamus is 
sought to give effet to G.O. 
Ms, No, 832 dated 211-1977 
which the Government directed conces< 
sional power tariff at 0.11 P, per unif 
should be made available to five steel 
plants named in the G. O. for a period 
of three years from 1-11-1977 to. 30-10- 
1980 and seek a consequential direction 
against the -.Andhra Pradesh State 
Electricity Board not to give effect to 
and proceed to collect the bills issued 
in derogation of that G. O. In some of 
the other Writ-Petitions, the petitioners 
pray for a direction to quash G. O. Ms. 
No, 146 Irrigation and Power dated 
12-3-1979 by and under which, the 
Government accepting the recommenda< 
tion of the Committee appointed py it, 
directed to withdraw the power tariff 
concessions granted to mini steel plants 


tn G. O. Ms. 832 Irrigation and Power 


dated 2-11-1979, 


2. To 
-raised in this batch of writ petitions, it 
would be. convenient to. notice a few 
. relevant... facts , in . their- chranological . 


. available 


under . 


appreciate. the contentions. 


A. L R. 


order with reference to W. P. No, 3151/ ~ 
78 filed by M/s Andhra Steel Corpora- 
tion which is-a limited company regis- 
tered under the Companies Act, 1956, 
It manufactures and deals in Iron and 
Steel products, The Electricity Board 
notified Revised Terms and Conditions 
of Electricity. Supply in B. P, Ms 
No. 690 (Coml) dated 17-9-1975 with 
effect from 20-10-1975, CL 41 of the 
Terms and Conditions empowered the 
Board to restric; the consumption of 
Electricity by consumers, The Board 
notified the revised tariffs in B. P. Ms. 
No. 689 dated 17-9-1975 with effect from 
20-10-1975, The Petitioner Company en= 
tered into an agreement with the 
Andhra Pradesh State Electricity Board 
on 27-11-1975 for availing high tension 
electrice supply, the contracted demand _ 
fixed therein being 4,500 K. V. A. The 
Andhra Pradesh State Electricity Board 
revised the terms and conditions of 
supply hitherto in force under B. P, 
Ms, No, 690° (Comlj dated 17-98-1975 
which became effective on 20-10-1975, 
Due to the failure of the monsoon in 
the catchment areg of Maiuchkhund 
river and operational troubles of Ther- 
mal units in the State, restrictions wera 
imposed on the consumption of high 
tension supply and cuts were imposed’ 
to ensure equitable 
power, These restrictions 
were imposed under B. P, Ms, 297 dated 
1-4-1977 under which the quota for 
each unit was directed to be based on 
the consumption of the particular unit 
during the month of Oct, 1976 for. arriv= È» 
ing at 30 per cent cut. According to the 
said formula the petitioners quota was 
computed at MD 2083 KVA/Units 
4.28888. In a further proceeding, B. P, 
Ms. No, 348, dated 15-4-1977, the Board 
directed the fixation of quota on ths 
recorded consumption from Oct. 1976 
to Dec. 19768 whichever months con- 
sumption was advantageous to the Peti». 
tioner, As the Petitioner’s recorded con= 
sumption was higher in Dec, 1976, that 
was taken for fixing the quota and that 
worked out to MD 2845 KVA/Units 
4,64,310 and was communicated to thé 
Petitioner by S. E. (Operation) Visakha- 
patnam in L, R. No. Rev/R. A. Ii 
ASAB/D, No, 1138/77 dated 20-4-1979. 
In the meantime the Board in B. P, 
Ms. No. 376 dated 23-4-1977 placed 
the mini steel plants and re-rolling mills 
under totationa] scheme with 20 work- 


ing days and 10 days of. closure so. tha be 


distribution of — 
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the workers may not be let down or 
retrenched during the closure period 
and addresseq them to give their con- 
sent, The Petitioners and others did 
snot agree to the rotational scheme of 
working, The petitioner addressed a let- 
ter dated 25-4-1977 requesting the 
‘Electricity Board to fix the quota at 
2,716 K. W. A. as M. D. and 5,56,734 
Units, taking Nov. 1976 as the base, In 
view of this latest request, for revision. 
the quota for the petitioner was fixed 
and communicated to the petitioners 
through the Superintending Engineer's 
letter No. Rev. R3. 111/A.8, A.B./1455/77 
-~ dated 20-5-1977. On the improvement 
of the supply position, restrictions on 
the consumption of electric energy were 
lifted in B. P. Ms. No, 896 dated 15-8- 
1977, 


$. Based on the above, Bill for Sept. 
1977 was issued to the Petitioner, The 
Petitioner challenged the bil] issued to 
him for Sept. 1977 in W. P. No, 4452/77 
inter alia contending that condition 
No. 141 of the Terms and Conditions 
was ultra vires and that the agreement 
for supply of electricity ceased to be in 
force, The Government issued G. O. 
Ms, No, 832 dated 2-11-1977 applying 
concessional tariff of 0.11 P. per unit 
for a period of three years commencing 
from 1-11-1977 and ending with 31-10- 
1980 in respect of the following five 
consumers (1) Andhra Stee] Corporation 
Ltd., (2) Poddar Projects Ltd, (3) 
A. K. Corporation Ltd, (4) Andhra 
, Steels, Visakhapatnam and (5) A. K. 
' Corporation, Visakhapatnam, Later, the 
Government issued G. O. Ms. No. 876 
dated 26-11-1977 to enhance by way of 
revision the concessional tariff from 
0.11 P. to 12.2 P. The Electricity Board 
at its meeting held on 26-11-1977 resol- 
ved not to extend this concession to the 
Writ Petitioner as it had already filed 
a writ petition inter alia claiming that 
its agreement was no longer in force. 
In respect of others, the Board issued 
B. P. Ms. No. 78 dated 20-1-1978 ex- 
tending the concessiona] tariff of 12.2 P, 
subject to escalations and subject to 
Other terms and conditions of supply 
and a fixed minimum consumption of 
¢ 403.325 units/KVA to the four Mini 
' Stee] Plants, The Board issued B. P. 
Ms, No, 436/Coml, dated 3-5-1978 direct- 
ing the Four Mini Stee] plants (exclud- 
ing Andhra Stee] Corporation) to be 
1982 Andh. Praj/13 VI G—~l10. ;.. 
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charged at a tariff rate of 16 PS, per 
unit instead of 12.2. paise ordered in 


B. P. Ms. No, 78 dated 10-1-1978 (20-1- 
1978?) without reference to the maxi- 
Mum demand charges from 1-3-1978. 
The Board by its letter No, DE (Coml) 
1205-11/76-32, dated 27-11-1978 sought 
clarification from the Government with 
regard to fixation of minimum consum- 
ption of 403.325 units/KVA and fixa- 
tion of concessional] tariff at 0.16 P per 
unit in view of the new levy of Central 
Excise duty and in view of the increa- 
sed cost of generation. The Govern- 
ment issued G. O. Ms. No. 697 dated 
5-12-1978 clarifying that G. O. Ms. 
No. 832 and 876 dated 26-11-1977 re- 
ferred to above do not preclude the 
Board from applying the normal terms 
and conditions of supply and prescrib- 
ing the monthly minimum charges and 
the working out of the escalated rate 
from time to time, On the representa- 
tion of the Board, the Government issu- 
ed G. O. Ms. 146 dated 12-3-1979 with- 
drawing the concessional tariff issued 
in G. O. Ms. No, 832 and G. O. Ms. 
No. 876. Thereupon the Electricity 
Board cancelled G. P. Ms. Nos, 78 and 
436 with effect from 12-3-1979 through 
its B. P., Ms. No, 830 dated 2-4-1979. To 
complete the narration of facts, it may 
also be noted the Government issued 
G. O. Ms. No. 10 dated 16-1-1980 clari- 
fying its earlier G, O. Ms, No. 697 


` dated 5-12-1978 that it was the inten- 


tion of the Government to allow the 
concessional] tariff rate notified in G. O. 
Ms. No, 876 without limiting the con- 
cession by imposition of minimum con- 
sumption charges til] the end of March, 
1979, The Electricity Board, however, 
requested the Government to cance] the 
said G., O., for the reasons set out in 
its letter dated 28-1-1980. Thus while 
30% cut in the electric energy was im- 
posed and was in force bills for electric 
consumption were issued ‘to the Peti- 
tionerg on the contracted maximum de- 
mand and not on the basis of actual 
consumption, In some of the writ peti- 
tions, these bills relating to the period 
during which consumption quota was 
fixed are questioned, 


4. The Andhra Stee] Corporation 
also urges that while applying the con- 
cessiona] tariff of 0.11 P per unit for 
@ period of three years to the three 
other mini stee] plants, it was- Ha 
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out and discriminated by refusing simi- 
lar concession to it. The bills issued in 
respect of this period are questioned by 
it, l 


5. It is contended by the Petitioners 
that Cl. 41 of the terms and conditions, 
vests unbridled and arbitrary power in 
the Board to impose restrictions on the 
right of the consumer to utilise energy 
as and when required and B, P, Ms. 
No. 896 dated 15-8-1977 is ultra vires. 
It is alSo contended that the Board was 
bound to give effec; to the concessional 
power tariff to all mini steel plants as 
ordered by the Government in G. O. 
Ms, 832 dated 2-11-1977. Even in res- 
pect of Andhra Steel Corporation, the 
action of the Board in refusing to ap- 
ply the concessiona] tariff ordered in 
G. O. Ms. No, 832 dated 2-11-1977 is 
mala fide and the Board's proceedings 
No. 78 dated 20-1-1978 excluding the 
petitioner is arbitrary, illegal, void and 
unenforceable, The Petitioners claim 
that they are entitled to the concessional 
tariff and the Board has no power what- 
soever to collect.the minimum demand 
charged at the regular tariff. 


6. The broad questions that fall for 
consideration for the disposa] of this 
batch of writ petitions are whether 
G. O. Ms, No. 832 dated 2-11-1977 is a 
directive issued under Sec, 78-A of the 
Electricity (Supply) Ac+ 1948 (Act 
No. 54 of 1948): whether the Electri- 
city Board is bound to implement the 
same, and further whether the consu- 
mers of electric supply acquire a right 
to seek a direction against the Flectri- 
city Board to implemen; the said G. O. 

te In Indian Aluminium Company 
v. Kerala State Electricity Board. AIR 
1975 SC 1967 the Supreme Court heid 
that the power to make regulations must 
obviously be exercised consistently with 
the provisions of the Act and the 
Regulations made in exercise of this 
power cannot go beyond the Act, If 
the power to enhance the rates uni- 
laterally and in derogation of the con- 
tractua] stipulations does not reside in 
any provisions of the Act, it cannot be 
created by Regulations made under the 
Supply Act, Either this power can be 
found in some provision of the Act or 
it is not there at all, Regulations which 
are in the nature of Subordinate legis- 
lation cannot confer authority on the 
Board to interfere with the contractual 
rights and obligations unless specified 


A.LR. 


power to make such Regulations is vest- 
ed in the Board by some provision in 
the statute expressly or by necessary 
implication, No such power is to be 


.found in Sec. 79 (j) or in any other 


provisions of the Act, Matters of tariff 
that may be prescribed by the State 
Electricity Board in respect of various 
categories of consumers are governed 
by Sec. 49 of the Electricity (Supply) 
Act which reads as follows :— 

“49. Provision for the sale of electri- 
city by the Board to persons other than 
licensees :— 


(1) Subject to the provisions of this 
Ac+ and of regulations, if any, made in 
this behalf, the Board may supply 
electricity to any person not being a 
licensee upon such terms and condi- 
tions as the Board thinks fit and may 
for the purposes of such supply frame 
uniform tariffs. 

(2) In fixing the uniform tariffs. the 
Board shall have regard to all or any 
of the following factors, namely :— 


(a) the nature of the supply and the 
purposes for which it is required: 


(b) the co-ordinated development of 
the supply and distribution of electri- 
city within the State in the most effi- 
cient and economical manner, with 
particular reference to such develop- 
ment in areas not for the time being ser- 
ved or adequately served by the licen- 
see; 


(c) the simplification and standardisa-+ 
tion of methods and rates of charges 
for such supplies: 


(d) the extension and cheapening of 
supplies of electricity to sparsely de- 
veloped areas, 


(3) Nothing in the foregoing provi- 
sions of this section shal] derogate from 
the power of the Board, if i¢ considers 
it necessary or expedient to fix dif- 
ferent tariffs for the supply of electri- 
city to any person not being a licensee, 
having regard to the geographical posi- 
tion of any area, the nature of the 
supply and purpose for which supply 
is required and any other relevant 
factors. 

(4) In fixing the tariff and terms and . 
conditions for the supply of electricity, ° 
the Board shal] not show undue pre- 
ference to any person.” 


The sale of electricity to any person 
not being a licensee may be on such 


X 
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terms and conditions as the Board may 
think fit. The discretion of the Board 
is only subject to the provisions of the 
Act, Sec, 79 itself provides that the 
Board may make regulations not incon- 
sistent with the Act and the rules made’ 
thereunder to provide for all or any of 


-the matters mentioned in cls, (a) to (k) 


of Sec. 79 which, among other things, 
include the principles governing the 
supply of electricity by the Board to 
persons other than licensees" under Sec. 
tion 49. 


“79, Power ‘to make enaos: — 
The Board may make -regulations not 


inconsistent with this Act and the Rules — 


made thereunder to provide for al] or 
any of the following matters, namely :— 

(a) the administration of the funds 
and other property of the Board, and 
the maintenance of its accounts; 


(b) the summoning and holding of 
meetings of the Board, the times and 
places at which such meetings shall be 
held, the conduct of business thereat 
and the number. of members necessary 
to constitute a quorum: 


(c) the duties of officers and servants 
of the Board, and their salaries, allow- 
ances and ‘other conditions of service; 

(d) all matters necessary or expedient 
for regulating the operations of the 
Board under Sec 20: N : 

(e) the making of advances to licen- 
sees by the Board under Sec. 23 and. 
the manner of repayment of such ad- 
vances; 

(f). the making of contributions by 
the Board under Sec, 24; . a 


(g) the procedure to be followed by 
the Board in- inviting, cosine ne and | 
accepting tenders: ` 

(h) principles governing the fixing of 
Grid Tariffs: 


(i) principles governing the making 
of arrangements with licensees under 
Sec, 47: | ea 

(i) Principles governing the supply 


of electricity by the Board to persons 
other than licensees under Sec, 49: 


(k) any other matter arising out of the 


`~ Board’s functions under this - Act for 


which it is necessary or eer to 
make regulations :— 

Provided that regulations ander 
cls, (a) and (b) shal; be made. only with. 
previous approval of the State Govern- 
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ment and regulations under cls, (h; and 
4} shal] be made with the concurrence 
of the authority.” 


8; The power frame Rules. is ves- 
ted in the Government in the following 
words: It is in this contex; that the . 
ambit of the Government’s power to 
issue direction under Sec, 78-A is to be 
understood, Sec, 78-A reads as under :— 


“78A, Directions by. the State Govern- 
ment :— 


íl) In the discharge of its functions, 
the Board shall be guided by such 
directions on questions of policy as may 
be given to it by the State Government. 

(2) If any dispute arises between the 
Board and the State Government as to 
whether a queStion is or is not a ques- 
tion of policy, it shall be referred to 
the Authority whose decision thereon 
Shall be final.” 

9. A Division Bench of this Court 
in Andhra Pradesh State . Electricity 
Board v, N. Ramachandra Rao, AIR 
1969 Andh Pra 328, dealing with the 
power of the Electricity Board to ap- 
point its employees and call for ap- 
plications in this regard vis-a-vis the 
power of the State Government to give 
directions under Sec, 78-A, held that 
the State Government, under Sec. 78-A 
can only issue directions on questions 
of -policy for the guidance of the Board 
functions, The 
power to. giye directions on matter of 
policy by the State Government would 
not take away the statutory power given 
under Sec, 15 to the Board for appoint- 
ing its employees to carry out its func- 


_ tions under the Act. Ip was also held 


that “on a harmonious construction of 
Secs. 15 and 78-A, it is clear that the 
spheres of the aforesaid two sections 
are distinct and different and one is 
not controlled or governed by the other. 
We cannot read something which is not 
there in Sec, 78-A, A reading of the 
relevant provisions of the Ac; would 
clearly. disclose that the Board is an 
autonomous corporate body having 
statutory powers The G. Os 
have no statutory force and they can- 
not override the unfettered statutory 
power of the Board conferred on it by 
Sec, 15 -of the’ Act empowering -it to 
appoint alj its officers and servants ex- 
cept the Secretary.” (at p. 332) 


10. A Full Bench of the Kerala High 
Court in A. M, Mani y. Kerala State 
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Electricity Board, AIR 1968 Ker /6 had 
also an occasion to consider the scope 
of Sec, 78-A and Secs, 79 (c) and 27 of 
the Electricity (Supply) Act in the con- 
text of the Kerala Service Rules fram- 
ed by the Electricity Board raising the 
age limit for retirement of its employees 
to 58 and jater reducing it to 55 years 
‘of age. The Full Bench held: 


“Section 78-A of the Act allows the 
. Government of Kerala to issue direc- 
tions to the Board in the discharge of 
_ its functions as a guide, on questions 
of policy. S. 27 enumerates functions 
of the Board but the same are not ex- 
haustive. Under S. 79 the Board as one 
‘of its functions is empowered to make 
rules and regulations, Being an auto- 
nomous body, its powers cannot be des- 
troyed by all manner of directives issued 
by the Government. The ‘Functions’ 
which the Board is supposed to discharge 
means the functions which the autho- 
rity was constituted to perform, which 
means essential and primary functions 
‘and not incidental functions necessary 
to carry out the essential] functions. 
‘Function under S. 78-A means a special 
kind of activity preper to anything. A 
direction issued under S. 78-A cannot 
extend to framing of rules regarding 
conditions of service of its employees.” 
14. In this view of the matter, the 
action of the Board in framing rules en- 
tirely based on Government directives 
to increase the age of retirement fto 
58 and again reducing it to 55 years 
was held to be illegal. 


IA. It would be convenient now to 


read the said G. O. Ms. No. 832 dated 
22-11-1977 which reads; 


“Government of Andhra Pradesh” 
Abstract, | 
Tariff — Power-Tariffs-Concessional 


Power tariff for the Mini Stee] Units in 
ie Pradesh — Orders — Issued, — 
Irrigation & Power (Power-JI) Depart- 
ment G. O. Ms. No. 832, Dated 2-11-1977 
(1) From Sri S. K. Poddar 
No. SK/MIL/79/77 dated 11-5-1977. 

(2) From the Director of Industries 
letter No. 2981/SK/ (Œ) (3)/76 dated 7-6- 
1977. 

(3) From M/s. Poddar Projects Limit- 
ed. Hyderabad, Letter No, PPL/3652/77 
dated 9-7-1977. ' 


letter - 


A.L R 


(4) From M/s, Poddar Projects Limit- 
ed, Hyderabad, PPL/3817/77 dated 18-7- 
1977. 

ORDER :. 


The question of granting concessional 
power tariffs to the Mini Stee] Units in 
Andhra Pradesh has been under exami- 
nation of the Government for some time 
now. The matter has again been ex- 
amined on the representation from M/s. 
Poddar Steels (formerly Multisteels 
(India) Ltd., prior to merger with M/s. 
Poddar Steels Limited) in consultation 
with the Director of Industries and the 
Andhra Pradesh State Electricity Board. 
The Government felt tha; some relief 
has to be granted to ali the mini steel 
plants based on electrica] smeltings as 
they are very seriously affected by the 
recession in stee] consumption, recession 
in building industry etc. Keeping in 
view the investments made in the pro- 
jects and also in larger interest of the 
State, the Government also felt that 
the concession of 11 paise per unit plus 
escalation due to fuel costs which is 
available to such plants, which may be 
started recently should be made avail- 
able to the- stee] plants which were in 
existence on 30-6-77 for a short period 
to enable these units to work satisfae~ 
torily, 

(2) The Government.. accordingly 
direct that the concessional power tariff 
of 11 paise per unit should be made 
available to the following plants which 
are in existence for a period of three 
years from 1-11-1977 to 31-10-1980, sub- 
jecų¢ to fuel escalation clauses, l 

(a) Andhra Pradesh Steels 

(b) Poddar Projects Limited 

(c) Partap Steels 

(d) -Andhra Steels, Visakhapatnam 

(e) A. K. Corporation, Visakhapatnam, 

(3) This order issued with the concur- 
rence of Finance and Planning Depart- 
ment vide their U. O. No, 3355/FPSP/77-1 
dated 29-10-1977. 

(By order and in the name of the 
Governor of Andhra Pradesh) 


Sd. M. V. Natarajan, 


Deputy Secretary to Government,” 
It would be seen tha; the said G. O., 


though issued by order and in the name $ 


of the Governor of Andhra Pradesh, does 
not expressly refer to be a directive 
under S. 78-A of the Electricity (Supply) 
Act, As already noted above, under 
S. 78-A, the State Government is em- 


~ 


de 


5 directions are not 
the contractual relationship between the 
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powered to issue directions, The Au- 
thority referred in S. 78-A is the one 
defined in S, 2 (1) of the Act ie, the 
Centra] Electricity Authority constituted 
under S. 3 thereof A reading of S. 3 
would disclose that the Centra] Gov- 
ernment is empowered to constitute the 
Centra] Electricity Authority to exercise 
such functions and perform such duties 
under the Act and in guch manner as 
the Centra] Government may prescribe 
Or direct. - These duties and functions 
are those enumerated in sub-cls, (i), (ii), 
(iii) and (iv) of sub-sec, (1) of S. 3, 
They are generally matters of policy 
and are matters on which a uniform and 
co-ordinated action is required to be 
taken. The Central Electricity Autho- 
rity is required to acy aS an arbitrator 
in matters arising between the State 


|Governmen; or the Board and a licensee 


Or other persons. The Authority re- 
ferred to therein does not concern itself 
with any dispute between the State 
Electricity Board and the consumers of 
electricity produced by the Board direct- 
ly. It would be pertinent to note that 
the fixation of the terms and conditions 
upon which the Board may sell or supply 
electricity to any person is subject to the 
provisions of the Act and the regulations 
but not specifically subject to the 
tions issued by the State Govt. under 
S. 78-A. This is as it ought to be. 
While the directions under S, 78-A are 
issued by the State Government to the 
Board so that the Electricity Board may 
be guided on questions of policy, these 
intended to regulate 


Electricity Board and consumers of elec- 
tric energy supplied by it. Of course, 
the Electricity Board has to be guided 
by the directions of the State Govern- 
ment: but the State Government is em- 
powered only to give directions on 
questions of policy in genera] and not 
in relation to any particular consumer. 
Further, any non-compliance with these 
general directions on question of policy 
may only be the 
arbitration by the Authority constituted 
under S. 3 (1) of the Electricity (SupplyJ 
Act and not a matter which a third 
party may seek enforcement through a 


‘Court of law, 
12. Though this G. O. 876 dated 
26-11-1977 refers to the question of 


granting of concessional] tariff to the 
mini stee] units in Andhra Pradesh as 
they are very seriously affected by the 
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recession in stee] consumption, the Gov- 
ernment on an examination of the 
various aspectg did not issue any gene- 
ra] directive on "questions of policy” 
as envisaged by S. 78-A (1). It only gave 
direction in relation to five named Mini 
Stee] Plants for a period of three years. 
Granting concession to individua] con- 
sumers cannot be deemed to be deter- 
mination of a policy or a direction on a 
question of policy. S. 78-A does not 
authorise granting of concessions to m- 
dividual] consumers. Further, what is 
directed under the said G. O. is a con- 
cessional power tariff at 11. paise per 
unit for a period of three years. As ob- 
served above, fixation of power tariff is 
a matter governed by S. 49 of the 
Electricity (Supply) Act which enjoins 
the Board to supply electricity to any 
person and to frame rules for such 
supply at uniform tariffs. Singling out 
five mini steel plants for supply of 
electricity at concessiona] tariff contra- 
venes S, 49 of the said Act. Under the 
guise of exercising power conferred 
under S. 78-A no direction which ig not 
one of policy and which would run dire- 
ctly counter to the statutory. mandate 
contained in S. 49 can be issued, 
- 13.. Assuming that this is. a direction 
under S. 78-A,.the “direction is of the 
State Governmen; to the Electricity 
Board and if the Board has failed to 
comply with the said direction, no third 
party acquires any right thereunder. 
This is g dispute between the Board and 
the State Government. which could be 
only referred to the Authority -con- 
stituted under S. 3. Such a matter can- 
not be enforced or implemented ap the 
instance of the consumer which is not! 
given any right as such under the said | 
G. O., and who is nop released from the 
obligations which he has incurred under. 
his contract with the Electricity Board. | 
The fac; that the Government has noti 
referred in the G. Os as to what is to 
happen to the rights and obligations of 
the Electricity Board and the consumers 
who are the contracting parties, is very 
significant, The direction given under 
S. 78-A does not alter these obligations 
which arose out of a contract as made 
under S. 49 read with the rules and re- 
gulations framed under the Act. Nei- 
ther S. 49 nor the regulations framed 
under the Act in this behalf are express-| 
ly made subject to S, 78-A. 

14. It is, however, contended that 
S. 49 is “subject to the provisions of this 


X 
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Act and of regulations, if any, made in 
behalf’, That provision, in our 
iew, does not render the contract be- 
tween the Electricity Board and the 
consumer subject to the directions of 
the State Government issued under 
S. 78-A. S. 78-A does not begin with 
a non obstante clause and the directions 
issued under it do no+ override the ob- 
ligations arising under S, 49 and the 
regulations made under the Act. The 
genera] conditions of supply of electri- 
city and the tariffs prescribed in this 
behalf, therefore, remain unaffected by 
any G. O. Under S. 78-A whatever may 
be the other consequences of the Board 
not complying with a direction of the 
Government on questions of policy 
under S. 78-A, the G; O. does not re- 
lease the consumer from the obligation 
to pay the minimum charges or from the 
obligation to comply with the rules and 
regulations made by the Board from 
to time and the obligation to com- 
ly with obligations incurred under the 
contract. It does not entitle the con- 
sumers to claim supply of electricity at 
the concessiona] rate mentioned in- the 
said G. O. Supply of. electricity being a 
matter governed by S. 49:‘and the Re- 
gulations made under the Act, is outside 
the purview of S, 78-A and is a matter 
outside the domain of the State Govern- 
‘men; and no binding directions can be 
issued in this behalf to the Electricity 
Board. G. O. Ms. No. 832, dated 2-11- 
1977, in our view, is not a directive issu- 
ed under S. 78-A; and, in any event, is 
not binding on the Electricity Board so 
as to make i obligatory upon the Board 
to extend concessional] tariffs to all or 
any of the mini steel plants, whether 
named in the said G. O. or not. That 
G. O. does not vest these consumers with 
any legal right so as to seek a writ of 
mandamus against the other constracting 
party viz. the State Electricity Board. 
This Court, by its judgmen; in W. P. 
No. 4547/75 and batch dated 26-8-1975 
and also by its judgment in C, M. A. 
No. 236/75 dated 27-6-1980, held that 
the consumers are bound by the: con- 
tract between them and the Board, and 
. that they are liable to pay the minimum 
charges. The mini-stee] plant consumefs, 
who have entered into contractual ob- 
ligations with the Board, are not releas- 
ed from their contractual obligations and 
are not entitled to a writ of mandamus 
against the Electricity Board, 
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15. The next question that falls for 
consideration is whether the Board has 
the power under S, 49 while regulating 
the supply of Electricity to fix higher 
rates for consumption of excess quota. 
This matter arose for consideration 
directly in the Adoni Cotton Mills Ltd 
v. Andhra Pradesh State Electricity 
Board, AIR 1976 SC 2414. That was a 
case arising from the State of Andhra 
Pradesh itself. The contention raised 
therein was .that there is a conflict be- 
tween S. 49 of the Electricity (Supply) 
Act 1948 and S. 22B of the Electricity / 
Act, 1910 which empowers the State 
Government to regulate the supply, 
distribution and consumption or -use of 
electricity by issuing an order. The 
Supreme Court held that the Andhra 
Pradesh State Electricity Board has 
power, under S. 49 of the 
(Supply) Act, to regulate supply and 
also to fix higher rates for consumption 
of excess quota. There is no conflict 
between S. 22-B of the Electricity Act, 
1910 and S. 49 of the Electricity (Supply) 
Act, 1948 with regard to. regulating or 
restricting higher consumption- 
that concession 


16. Assuming the 


. granted in the G. O. No, 832 dated 2-11- 


1977 to the mini-steel plants is bind- 
ing on the Electricity Board, it would 
be seen that it does not direct the 
Electricity Board not to levy the mini- 
mum charges. If, therefore, the Electri- 
city Board is proceeding to collect the 
minimum charges it cannot be said to 
have contravened the said G. O. It is, 
however, argued on behalf of ‘the peti- 
tioners that if the payment of minimum 
charges is insisted upon, then the grant- 
ing of concession under the said G. O. 
would be wholly meaningless and the 
effect of that G. O. would be rendered 
nugatory. We are, however, unable to 
agree with this contention. When the 
G. O. does not touch upon the question 
of minimum charges and the rights and 
obligations of the consumer and the 
Electricity Board: are governed by an 
agreement inter se, it must necessarily 
mean that the G. O., never intended to 
release the consumer from its obligation 
to pay the minimum charges. This 
Court in M/s. Hyderabad Vanaspathi v. 
A. P. S. E Board, (1977) 2 AP LJ 
(HC) 358 held that “Cl. 33 (b) of the 
Regulation which renders a consumer 


liable for payment of minimum charges 


. Electricity ` ~- 
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is intra vires of S. 49. It is not at all 
unreasonable to stipulate that the con- 
sumer shal] pay minimum charges even 
for the period during which the supply 
was disconnected......... * In coming to 
that conclusion it was recognised that 
once the Electricity Board enters into a 
contract with a consumer to supply elec- 
tricity, it would be necessary for the 
Board to produce such quantity of elec- 
tricity as would be sufficient to meet the 
requirement of its consumers. For this 
purpose, it would have to incur recur- 
ring expenditure which cannot be cut 
down with the fall in the consumption 
of electricity by some of the consumers. 
The expenditure required for maintain- 
ing the supply to the consumers has 
therefore to be incurred irrespective of 
whether the consumer actually utilises 
the energy supplied by the Board or not. 
In order to ensure that this supply is 
maintained without interruption and en- 
able the Board to maintain the supply 
in an efficien; and economical manner, 
it was necessary for the Board to col- 
lect a minimum charge. Jf the Board 
were to be allowed to collect only for 
the actual energy consumed and is not 
empowered to collect the minimum 
charge, the expenditure incurred by it 
for producing the electrica] energy that 
.may be required by the Several con- 
sumers may not be realised at all, if 
they do not consume for one reason or 
the other energy produced. It is with 
a view to ensure that the Electricity 
Board realised at least So much revenue 
as is necessary to maintain the electric 
supply, the regulation stipulates that a 
consumer who contracts for supply of 
electric energy from the board should 
pay the minimum charges . irrespective 
of the actual quantity of energy con- 
sumed by him. It is now a well accept- 
ed principle of fixation of tariffs and the 
rates of charges for supply of electric 
energy that. the consumer should be 
made liable to pay minimum charges. 


17. A bench of this court to which 
one of Us was party earlier in A. Kri- 


Shng Murthy v. A. P. S. E Board, 
(1976) 2 APLJ (HC) 49 held: 
adausi A charge for the supply of 


electricity may take in severa] items of 
charge such as the charge for the faci- 
lity, a charge for the services rendered, 
a charge for the services available on 
demand ete. Irrespective of the actual 
consumption of energy the Electricity 
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Board is required to be ready to supply 
the connected load of energy. For this 
purpose, a certain amount of expendi- 
ture has necessarily to be incurred by 


` the Electricity Board, an expenditure 


which is not related to energy consum- 
ed, but which is related to the connect- 
ed load. It is, therefore, rational that 
this part of the cost of supply of elec- 
tricity should be met by a basic charge 
related to the connected load while the 
other part should be met by a charge 
related to the actual] amount of electri- 
Ca] energy consumed, There is nothing 
illegal] or even unreasonable in the levy 
of fixed charge or customers charge.” 


The liability to pay the minimum 
charges by the consumer is, under Cl, 33 
(3) therefore, made absolute so long as 
the contract subsists. The liability to 
pay the minimum charge is, therefore a 
liability incurred under the contract gnd 
is quite reasonable. Under the said 
G. O., neither the Government directed 
that the consumer be released from th2 
said obligation nor could it have so 
directed under S. 78-A of the Act, Th2 
Order in the said G. O., suggesting the 
grant of concessions to mini-stee] plants 
as stated therein, does not absolve the 
consumers of their liability under the 
contract or make it obligatory upon the 
Electricity Board to realise the amount 
only in accordance with the concessional 
rate mentioned therein and _ prohibit 
them from collecting the minimum char: 
ges and the consumption charges as per 
the regulations and the agreement, 


18. In G. O. 146 dated 12-3-1979 the 
concessions granted in G. O. 832 dated 
2-11-1977 were withdrawn, In this re- 
gard it was argued that the concessions 
granted under the said G. O. 832 dated 
2-11-1977 could not be withdrawn unila- 
terally even before the expiry of the 
three years for which they were origi- — 
nally intended to be operated. I+ must 
he remembered that under the contract, 
the consumers were under an obligation 
to pay a higher amount, By the orders 
contained in the G. O., in question not- 
withstanding the protest of the Electri- 
city Board, a umilatera] decision was 
taken by the Government to give some 
concessions to the mini-steel plant units. 
On the representation of the Electricity 
Board, the Government unilaterally 
withdrew that concession under G. O. 
146, Irrigation and Power (Power-II) 
Department dated 12-3-1979. The wuni- 
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lateral concession so given in our opin- 
could be unilaterally withdrawn, 

after all it was a concession given to 
‘and not a right conferred on the con- 
jumers of the Electricity. That conces- 
sion was not granted under any agree- 
ent or under a statutory rule or re- 
gulation, In fact even from G. O. 146 
dated 12-3-1979 
mini-stee] plants which were not highly 
power intensive units were not eligible 
for the grant of any concessional tariff. 
The Government itself after issuing the 
G. O. 
2-11-1977 and G. O. Ms. No. 876, Irriga- 
tion and Power dated 26-11-1977 giving 
concessional power tariff to mini steel 
plants realised that the mini steel 
plants were no; eligible for the conces- 
sional tariffs and issued a clarification 
in G. O. 697 dated 5-12-1978 stating that 
the prescription of a concessional] tariff 
for mini-stee] plants under the said 
G. Os. does not preciude the Board 
from applying the normal terms and 
conditions of supply to such consumers 
and in particular did not preclude the 
Board from collecting the monthly 
minimum charges and from working 
out the escalated rate from time to time. 
The Government constituted a Commit- 
tee in G. O. Rt. No, 890 Industries and 
Commerce Department dated 7-8-1978 
to go into the power problem of Indus- 
tries and after reviewing the position 
felt that the question of giving conces- 
sion to mini stee] units in the State 
does not arise as no other State in the 
country treated mini stee] plants as 
power intensive. It also noted the re- 
commendation of the Committee that 
the concessions to mini steel plants in 
tariffs was not justified. The Govern- 
ment accepted the recommendations and 
accordingly directed that G. O. MSs. 
No. 832 Irrigation and Power Dated 
26-11-1977 shal] stand cancelled. From 
` the above, it is clear that though the 
Governmeny had in G. O. Ms. No. 832 
dated 26-11-1977 and 876 dated 26-11- 
1977 written to the Electricity Board to 
give concessiona] tariffs even from the 
beginning, the mini-plants were not en- 
titled to the grant of concessional tariffs. 
In those circumstances, i; was up to 
the Board to act on the said G. O. 832 
dated. 26-11-1977 or not. In any event 
the orders in the said Government 
Order certainly did not vest any right 
in the consumers to claim concessional 


. tariffs, 


it is evident that the. 


832, Power and Irrigation dated - 
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19. It is however, argued on behalf 
of the petitioners that in view of the 
G. O., even if they had not acquired any 
legal right, the Electricity Board is 
estopped from collecting the consump- 
tion charges or the minimum charges 
on the basis of fixation of the quota and 
the escalated rate of tariff. So far as 
the Electricity Board is concerned, no 
question of estoppel, in our view arises. 
The Electricity Board never represent- 
ed to the petitioners that they would 
collect electricity charges from the peti- 
tioners at the concessional rates referred 
to in the above Government Orders 
The change in their position, if any, 
made by the petitioners themselves was 
certainly not on the basis of any repre- 
sentation made by the Electricity Board. 

20. The Supreme Court in Jit Ram 
Shiy Kumar v. State of Haryana, AIR 
1980 SC 1285 laid down that “there can 
be no promissory estoppel against the 
exercise of legislative power of the 
State, So also the doctrine cannot be 
invoked for preventing the Government 
from acting in discharge of its duty 
under the law.” Likewise the orders 
contained in G. Os. 832 dated 2-11-1977 
and G. O. No. 876 dated 26-11-1977 not 
being statutorily binding on the Electri- 
city Board, no question of promissory 
estoppe] operates against the Electricity 
Board. As held by the Supreme Court 
in that decision “when a public autho- 
rity acts beyond the scope of its autho- 
rity, the plea of estoppel was not avail- 
able to prevent the authority from act- 
ing according to jaw.” It was in pub- 
lic interest that no such plea should be 
allowed, Even otherwise assuming that 
the G. Os, referred to above asking 
the Board to supply electricity at con- 
cessional rates to mini steel plants con- 
stitutes a representation on the basis of 
which the mini stee] plants altered their 
position, still it was open to the Gov- 
ernment and more so to the Electricity 
Board that the Government and the 
Board should not be required to carry 
out the terms and that the promissory 
estoppel] should not be held operative in 
the circumstances stated in G. O. 1486 
date 12-3-1980. A promissory estoppel 
is an equitable principle evolved by the 
courts for doing justice and not to re- 
lease them from legal and contractual 
obligations in view of the orders issued 
by an authority not competent to do so. 
In Motilal Padampa; Sugar Mills Co, 


v. State of U.P., AIR 1979, SC 621. (at 


“} 
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pp. 643, 44) the Supreme Court held 
that “everyone is subject to law as 
fully and completely as any other and 
the Government is no exception..,...... 
The Governmen; cannot claim to be 
immune from the applicability of the 
rule of promissory estoppel and re- 
pudiate g promise made by it on the 
ground that such promise may fetter its 
future executive But 
if the Government makes such a pro- 
mise and the promisee acts in reliance 
upon it and alters his position there is 
no reason why the Government should 
not be compelled to make good such 


promise like any other private indivi- 


dual. But since the doctrine of promis- 
sory estoppe] is an equitable doctrine, 
it must yield when the equity so re- 
quires. If it can be shown by the Gov- 
ernment that having regard to the facts 
as they have subsequently transpired, 


' it would be inequitable to hold the Gov- 


ernment to the promise made by it. 
the Court would no raise an equity in 
favour of the promises and enforce the 
promise against the Government, The 
doctrine of promissory estoppel would 
be displaced in such a case because, on 
the facts, equity would not require that 
the Government should, be held bound 
by the promise made by it, When the 
Government is able to show that in 
view of the facts which have transpired 
Since the making of the promise, pub- 
lic interest would be prejudiced if the 
Government were required to carry out 
the promise, the court would have to 
balance the public interest in the Gov- 
ernment carrying out a promise made 
to a citizen which has induced the 
citizen to act upon it and alter his posi- 
tion and the public interest likely to suffer 
if the promise were required to be car- 
ried out by the Government and deter- 
mine which way the equity lies.” 


21. Having regard to the above, if 
we examine the circumstances in which 
the concession was granted the grounds 
on which the Electricity Board had op- 
posed the grant of concessions and the 
circumstances which led to the making 
of necessary investigation of the mat- 
ter by setting up a committee resulting 
in ultimate withdrawal of the conces- 
sion, it is a case in which even if the 
earlier G. O. operates as a promise, 
neither the Government nor the Elec- 
tricity Board should be held bound by 
it and be compelled to’give effect to it 


on any ground of promissory estoppel, 
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22, It was next contended that the 
withdrawal of. concession can operate 
only prospectively from the date of the 
issuance of the G. O. 146 dated 16-3- 
1980 and cannot affect the earlier period 
during which G. O. 832 dated 2-11-1977 
and G. O. 876 dated 26-11-1977 were in 
force, This contention again is based on 
the assumption that by the issuance of 


' the said G. Os, the petitioners had ac 


quired a right to the concessional tariffs 
mentioned therein and that they were 
absolved from the payment of the char- 
ges under the agreemen; and under the 
various directions issued by the Board 
under the Electricity Supply Act, the 
Rules and regulations made thereunder, 
As already discussed above, the said 
G. Os. do not confer any such right on 
the petitioners, The entire correspond- 
ence that has passed between the Elec- 
tricity Board and the Government 
clearly discloses that the Board never 
agreed to give any concessional tariffs 
to the mini stee] plants and it has been 
insisting upon the Government to with- 
draw the said G, O. and the Govern- 
ment ultimately agreed with the Board 
on the recommendation of the commit- 
tee constituted specifically for conside- 
ration of this issue, 


23. The entire argument in these 
writ petitions is based on the assump- 
tion that the Electricity Board is an 
Authority subordinate to the Govern- 
ment in all matters, This assumption we 
must hold is not correct, Electricity 
Board is an Autonomous Body created 
under a statute, It is subject to the 
exercise of some statutory powers by 
the State Government under the Act 
and is not otherwise subordinate, In cer- 
tain matters as in the fixation of tariff, 
the Electricity Board may exercise its 
powers as laid down in the Act and un- 
der Sec, 78-A of the said Act (the Gov- 
ernment) can only issue directions on 
questions of policy. The failure to com- 
ply with such directions does not amount 
to disobedience of lawful orders issued 
by the statutory authority. We, there- 
fore, deem it unnecessary to refer to 
several decisions relied upon by the 
counse] for the petitioner Shri: Jagan- 
nadha Rao to contend that where the 
subordinate Authority fails to comply 
with the directions of the statutory 


‘Authority it can be directed to act upon 
it by the issuance of a writ of manda- 


mus, | 
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24. M/s. Andhra Steel Corporation 
Limited has also. alleged mala fides 
against the respondents, But this al- 
legation is devoid of any merit, It is 
vague and -unsubstantiated and is based 
merely on the ground that the Govern- 
ment had no; included it along with the 
other mini-stee] plants for directing 
grant of concessional tariffs, If even as 
alleged by the petitioner itself, that was 
because the petitioner had already ap- 
proached the High Court and the mat- 
ter was sub judice, if the Government 
did not think it advisable to disturb the 
status QUo with regard to the petitioner 
mini stee] plant: the Government can- 
not be said to have acted mala fide. 
This allegation is without any substance 
and is accordingly rejected. 


25. W. Ps. 240/78, 783/78, 1209/78, 
1552/78, 2090/78, 2507/78. 3198/78, 3601/78, 
3719/79 and 3720/79 are aj] filed by M/s. 
Andhra Steel Corporation Limited, The 
Andhra Steel Corporation Limited had 
also filed W. P. No. 4452/77 in respect 
of the Bill for Sept, 1977 issued by the 
Electricity Board and a writ of manda- 
mus or any other appropriate writ or 
direction is prayed for against the Elec- 
tricity Board and the other respondents 
restraining them from giving effect to 
the letter No. Revenue — RA/3/A9/2875, 
dated 6-10-1977 including the collection 
of consumption charges of Rs. 1,10,664/- 
and for a consequential direction to the 
respondents to collect from the peti- 
‘tioner only the actual consumption 
charges and not according to the con- 
tracted demand, In that writ petition 
the petitioner calls in question the fixa- 
tion of the quota of the consumption of 
electricity and the right of the Electri- 
city Board to bil] the petitioner for the 
excess energy consumed. In that writ 
petition, it is also claimed that the 
agreement between the parties was no 
longer in existence end that Cl. 41 is 
illegal] and void, The Electricity Board 
contends ‘tha; the fixation of the quota 
is quite legal and proper and that re- 
vised agreement dated 27-11-1975 was 
entered into between the parties and 
that Cl, 41 was upheld as valid both by 
the High Court of Andhra Pradesh in 
P. Anjaneyulu v., A. P. S. E. B. W. P. 
4547/74 (757) and batch dated 26-8-1975 
and the Supreme Court in Adoni Cotton 
Mills v. APSEB, AIR 1976 SC 2414 and 
as such the petitioner was not entitled 
to any relief For the same reasons the 


ALE. 


contention that Cl. 41 is ultra vires and 
void fails and is accordingly rejected. 


26. W. P. No, 240/78 and all the sub- 
sequent writ petitions except W, P. 
No. 3719/79 and W. P, 3720/79 filed by 
M/s. Andhra Steels Limited are in res- 
pect of Bilis issued to it for the succes~ 
sive months of Nov, 1977, Dec. 1977, 
Jan, 1978, Feb. 1978, March 1978, April, 
May, June and July, 1978. 


27. W. P. No, 3719/79 is for the issue 
of a writ of certiorari or any other 
writ to quash the order of the 
Government of Andhra Pradesh in 
G. O. Ms. No. 697. Irrigation and Power 
Departmen; dated 5-12-1978 by which 
the Government permitted the Board to 
include escalation clause and minimum 
charges clause in the tariff. 


28. W. P. No. 3720/79 is for the issue 
of a writ of certiorari or any other ap- 
propriate writ to quash the Order of the 
Government in G. O. Ms No. 146, 
Irrigation and Power Department dated 
12-3-79 under which the ‘concessional 
tariff proposed by the Government to 
the Electricity Board to be given to 
mini steel plants was withdrawn Ail 
these writ petitions are opposed by the 
Electricity Board and the other respon- 
dents on the ground that these G. Os, 
were only in conformity with the pro- 
visions of the Act and only seek to rec 
tify the initia] error committed by the 
Government in directing the grant of 
concessional] tariffs to the mimi steel 
plants. 


29. M/s. Poddar Projects Limited 
filed W. Ps. 4651/79, W. P. 3572/78, 
3941/78 and W. P. 3198/79. In the first 
of these writ petitions, the petitioner 
seeks a writ of certiorari to quash the 
demand made against it under letter 
No. AOR/CRS/AD/ASD/34g8 dated 23-5- 
1979 and to direct the Electricity Board 
not to insist npon payment of additional 
consumption deposit, The pomt raised 
in this writ petition is covered by a 
judgment of a Division Bench’ of this 
Cour; in Kistna Cement Works vy. Secre- 
tary, APSEB, Vidyut Suudha (1979J 
1 Andh WR 469: (AIR 1979 Andh 
Pra 291) which held- that cal- 
ing upon the consumers to make 
additional deposits is quite reasonabie 
and is not violative of any provisions of 
the Act, Rules or Regulations or of the 
Constitution. We fing ourselves in 
agreement with the view taken by the 


Svat 
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Division Bench in the above case and 
see no merit in this writ petition. 

30. W. P. 3572/78 is for the issue of 
_awrit of mandamus and for a direc- 
‘tion against the Electricity Board and 
other respondents to apply the conces- 
sional power tariffs as directed in G. O. 
Ms. 876 Irrigation and Power dated 
27-11-1976 to the petitioners unit, In 
view of the above discussion thie relief 
cannot be granted, 


31, W. P. 3941/78 is for the issue of 
a writ of mandamus agains; the Electri- 
city Board and the other respondents 
raising the same contentions as in W. P. 
No. 3572/78 in respect of the subsequent 
monthly bills for electricity. charges and 
must fai] for the same reasons as W. P. 
3572/78. 


32. W. P. 3198/79 is for the issue of 
a writ of certiorari or any other direc- 
tion to quash G. O. Ms. No. 146, Irriga- 
tion and Power Department dated 12-3- 
4979 withdrawing the concessiona] tariff 
order in the earlier G. O.. 


33. In view of the above discussion 
this writ petition also fails, So also 
W. P. 3852/79 which calls in question 
G. O. Ms. No. 146, Irrigation and Power 
Department dated 12-3-1979 must fail. 


34, W. P. No. 3850/79 filed by A. K. 
Corporation’ questioning G., O. 697, Irri- 
gation and Power Department dated 
§-12-1978 also cannot succeed, - 


35. In view: of the foregoing discus- 
sion, we hold that the demand made un- 
der the several bills issued to each of 
the petitioners cannot be treated agg il- 
legal or arbitrary. In fact, the peti- 
tioners are under a legal obligation to 
pay the same, hence no writ of manda- 
mus or any other writ or direction can 
be issued against the Electricity Board 
relieving the petitioners from their ob- 
ligation to pay the amount due under 
the Bills or prohibit the Electricity 
Board from realising the said amount 
in accordance with law, Consequently 
all the writ petitions fail and are ac- 
cordingly dismissed with costs, Two 
sets, one for the Board, the other for 


the Government. Advocate’s fee ru- 
pees 250/- in each, 
36. After pronouncement of the 


Judgment, an oral request is made for 
‘grant of leave to appeal to the Supreme 
Court, We do not think that this is a 
matter involving such substantia] ques- 
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tion of law which requires the conside- 


_ration of the Supreme Court, It is not 


otherwise, a fit case for the grant of 
leave. Leave refused. 


37. We do not see any reason to stay 
the collection of the amount due under 
the bills issued from time to time from 
1977 onwards. The request for stay is 
also rejected, 

Petitions dismissed. 
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K. Venkat Rao, Appellant v. Com- 
mercial Goods Transport Firm, Vizianaga- 
ram, Respondent, 


Second Appeal No, 339 of 1979, D/- 
10-11-1881. 


Carriers Act (3 of 1865), S. 8 — Con- 
tract Act (1872), Ss. 73, 69 — Suit for 
damages against common carrier — Who 
can file — Right to sue is not restricted 
to owner of goods — One carrier en- 
trusting goods to another carrier for 
transport — Former can sue latter for 
damages arising ow of short delivery. 
AIR 1964 Andh Pra 71 Diss, 


In the instant case, P doing business 
at H sold certain goods to the consignee 
at S for price paid. The goods were 
entrusted to R for carrying them to S. 
They were carried by R to V where- 
from a carrier C undertook to deliver 
the goods to the consignee at. S. Due te 
short delivery by C to the consignee, R 
had to pay damages to the consignee. 
R. ‘therefore, sued C for the amount of 
damages R had to. pay. The defendant 
C argued that under S. 8 of the Carriers 
Act such suit could be brought only by 
the owner of the goods, namely, the 
consignee, 


Held that S. 8 has nothing to say 
upon the question as to who should sue 
the common carrier for the loss of the 
goods. The Section does not lay down 
any principle denying the right to sue 
the common carrier to anyone other 
than the owner of the goods. AIR 1964 
Andh Pra 71 Diss.. 1978 Ker LT 117 and 
(1980) 1 Andh WR 306 Rel. on. 

(Para 4) 

The question of the right to sue the 
carrier has to be ccensidered and answer- 
ed by the general provisions of law 


LY/AZ/G55/81/WNG 
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and not by reference to the Carriers 
Act which has nothing to say upon that 
question, ` Under the genera] law the 
right to sue belongs only to a person 
whose civil rights are injured. In the 
new familiar legaj parlance it is only 
the person aggmeved that can bring a 
suit. In conceivable cases a person 
other than an owner can also be aggri- 
eved. In this case, the suit was brought 
by the plaintiff both on the basis of 
the breach of contrac; committed by the 
defendant and also under S. 69 of the 
Contract-Act. A valid and binding con- 
tract was entered into between the plain- 
tiff and ithe defendant whereunder the 
defendant undertook, in consideration of 
the payment of hire charges, to deliver 
those entrusted articles at S. He also 
undertook under that agreement to re- 
imburse the plaintiff for any loss that 
might be occasioned to the plaintiff by 
reason of the defendant not perform- 
ing his part of the agreement. The 
failure of the defendant to deliver some 
of the goods is a clear breach of the 
terms of the contract. The plaintiff as 
a party and as a privy to the contract 
has a right to sue for damages. This 
genera] right flowing from the breach 
of the contrac; and belonging to the 
plaintiff is not denied by any provisions 
of the Carriers Act, (Para 4) 


Cases Referred: Chronological Paras 


(1980) 1 Andh WR 306: (1980) 1 APLJ 
(HC) 139 6 


1978 Ker LT 117:1978 Ace CJ 385 -` 


AIR 1964 Andh Pra 71 2, 3 
(1833) 3 QB 492:114 ER 596, Freeman 


v. Birch vj 
(1770) 5 Burr 2680:98 ER 407, Davis v. 
James 4 


K. Rama Sarma, for Appellant: G. V, 
Kanyaka Prasad, for Respondent, 


JUDGMENT :— This second appeal is 
filed by the defendant, This suit is filed 
by Messrs, Commercia] Goods Transport 
Firm to recover an amount of Rs, 3,581 
from the present appellant K. Venkata- 
rao and his driver P, Apparao who died 
pending the trial‘of the suit and whose 
lega] representatives had been added as 
party defendants: The facts giving rise 
ty the suit are :— 


The plaintiff is a common carrier 
carrying goods from one place to another 
on hire and accepting the business 
from all. The Premier Tyres Limited, 


Hyderabad, entrusted the plaintiff with 


Goods Transport, Vizianagaram 
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certain number of articles to be deliver- 
ed to two parties at Srikakulam. The 
plaintiff-firm accepted those goods and 
agreed to carry and deliver them at 
Srikakulam for hire, 
carried those goods upto Vizianagaram 
where it has got branch office. At Vizia- 
nagaram it had entrusted 70 articles to 
the 1st defendant which included the 
thirteen articles carried from Hyderabad 
to be delivered to the plaintiffs branch 
at Srikakulam, This entrustment was 
done on 13-8-1974. That the 76 arti- 
cles were entrusted to the 1st defendant 
for being carried to Srikakulam is borne 
out by Ex. A-2, log sheet. Under an 
agreement, Ex. A-3, the Ist defendant 
has undertaken, in consideration of the 
payment of hire charges by the plaintiff, 
to reimburse the plaintif for loss of 
any goods entrusted to him for being 
carried to Srikakulam from Vizianaga- 
ram. Under that agreement, the ist qe- 
fendant carried these goods to Srikaku- 
lam from Vizianagaram. But two arti- 
cles out of 70 articles entrusted at Vizia- 
nagaram were found missing. These 
two articles were automobile tyres 
which the Premier Tyres Limited, Hyde- 
rabad had entrusted to the plaintiff 
for safe delivery to the third party at 
Srikakulam who had purchased them. 
On the failure of the plaintiff to deliver 
those two articles to the third party, 
the person who purchased those tyres, 
called upon the plaintiff to pay the 
value of the lost goods. Accordingly, 
under Exs, A-16 and A-17 the plaintiff 
paid the amount to third party-consignee 
and called upon the 1st defendant to 
reimburse the loss sustained by it. Ex- 
A-9 is the office copy of the registered 
notice sent by the plaintiff to the ist 
defendant, The 1s} defendant denied his 
liability and disputed the quantum of 
damages and contested the matter. The 
plaintiff filed O. S. 370/75 on the file of 
the Principal District Munsif’s Court, 
Vizianagaram, The learned District 
Munsif after framing necessary issues 
and recording evidence, decreed the suit 
which was confirmed by the appellate 
Court in ʻA. S. 31/77, The 1st defendant 
having been aggrieved by the decree of 


' the appellate Court, has filed this second 


appeal, 


2. In this appeal, it is not necessary 
to consider the points that would other- 
wise arise for consideration in a first ap- 
pea] relating to the entrustment of the 
articles to the Ist defendant by the plain- 


Accordingly, it. 


~e 
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tiff at Vizianagaram and 
delivery thereof and the quantum of 
damages etc., because the concurrent 
findings of both the Courts on these 
issues were based upon an appreciation 
of documentary evidence which cannot 
be interfered with in this second appeal, 
The only point that has been argued. by 
Mr. Sarma with great enthusiasm is 
based upon the statutory provisions of 
the Carriers Act and the decided ‘cases, 
That point is that the sui; filed by the 
plaintiff is not maintainable at all in 
- law. His argument is that the plaintiff 
is not the owner of the goods and that 
therefore the plaintiff cannot file the 
suit to recover the damages from the 
ist defendant. His argument is based 
upon Sec, 8 of the Carrierg 

(Act ITT of 1865) which reads thus : 


Section 8. “Notwithstanding ` any- 
thing hereinbefore contained every com~ 
mon carrier shall be liable to the owner 
for loss of or damage to any property 
delivered to such carrier to be carried 
where such loss or damage shal] have 
arisen from the criminal act of the car- 
rier or any of his agents or servants and 
shal] also be liable to the owner for loss 
or damage to any such -property other 
than property to which the provisions 
of Sec, 3 apply and in respect of which 
the declaration required by that section 
has not been made, where such loss or 
damage hag arisen from the negligence 
of the carrier or any of his agents or 
servants.” 


The learned counse] for the appellant 
submits that this section debars the 
plaintiff from suing his client, because 
that Section permits a suit of this nature 
to be brought against his client only by 
the owner of the goods lost and not by 
a common carrier. In support of this 
argument, Mr. Sarmg relied upon a 

judgment of this Court in Narasa Reddy 
© v, Venkata Subbayya, © AIR 1964 Andh 
Pra 71. 


3. It is not in dispute in this case 
that the goods which were short deli- 
vered by the 1st defendant at Srikaku- 
lam were the property of the consignee 
of those goods and did not, in any way,- 
belong to the plaintiff. The consignee 
had purchased those goods q+ Hyderabad 
and paid for the same. The Premier 
Tyres Limited, Hyderabad which had 
Sold those goods to the consignee en- 
trusted those goods to the plaintiff mere- 
ly for being transported to Srikakulam. 


the short — 


Act . 
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The way bills and other documents clear- 
ly establish that the title in these tyres 
had passed to the’ consignee even before 
those goods were entrusted to the plain- 
tiff at Hyderabad for being delivered at 
Srikakulam to the consignee. Based 
upon these admitted facts, Mr. Sarma 
has argued that Section 8 of the Car- 
riers Act bars the present suit brought 
not by the owner but by a carrier, He 
relies upon the words occurring in Sec- 


tion 8 “every common carrier shal] be 


liable to the owner for lass of or damage 
to any property delivered to such car- 
rier to be carried.” This simple, but at- 
tractive, argument appears to be sup- 
ported by the decision of Satyanarayan 
Raju J.. (as he then was) in Narasa 
Reddy vy, Venkata Subbayya (AIR 1964 
Andh Pra 71) (supra). In that case, the 
manufacturers of ‘“Gopuram Beedies”, 
M/s. Syed Trading Company, Madras, 
Sold two bags of. their produce to a 
merchant at Tadipatri. M/s. Syed Trad- 
ing Company entrusted the consignment 
to Sri Subramanyan Lorry Service, com- 
mon carrier, for the purpose of delivery 
of those two bags of Gopuram Beedigs 
to the merchant at Tadipatri which in 
its turn entrusted the goods to the plain- 
tiff who, transported them from Madras 
to Proddatur, At Proddatur the plaintiff 
entrusted them to the Ist defendant for 
their transport to Tadipatri where the 
consignee had his place of business. But 
in the transit the goods were lost and 


. they were not delivered to the consignee 


at Tadipatri. The plaintiff, therefore, 
sued the 1st defendant and his driver, 
the 2nd defendant, for the recovery 

the value of the lost goods. The trial 
Court found that the entrustment of the 
consignment by the plaintiff to the de- 
fendants was true and that the goods 
were lost in transit. On that basis. the 
learned Munsif decreed the suit against 
the Ist defendant as well as his driver, 
the 2nd defendant, The 1st defendant had 
preferred a revision petition to this Court 
against that, The only point that was 
argued in that case was that the “plain- 
tiff was not entitled to maintain the 
suit by reason of the fact that he was 
not the owner of the goods, which is a 
necessary prerequisite for the plaintiff 
sustaining the claim under the Carriers 
Act.” (see para 10 of the judgment). 
Satyanarayana Raju J., had examined 
this question on the basis of the langu- 
age contained in S. 8 of the Carriers Act 
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and ruled that the Carriers Act while 
restricting the powers of a common rcar- 
rier of exempting himself from his com- 
mon law liability, by Section 8 creatés a 
liability and gives the benefit of that 
‘liability to the owner. The learned 
Judge held that it is only the owner 
that is entitled to the benefit of that 
section. The plaintiff who is himself 
“common carrier’, undertook to carry 
the goods belonging to-M/s. Syed Trad- 
ing Company from Madras to Tadipatri 
and he engaged the ist defendant, an- 
other “common carrier’, to carry them 
from Proddatur to Tadipatri. The learn- 
ed Judge held tha; the plaintiff, not be- 
ing the owner of the goods, is not en- 
titled to maintain a suit under S. 8 of 
the Carriers Act against the 1st defen- 
dant. i 


4. There is little doubt that this 
judgment of the learned Judge, Satya- 
narayana Raju. J., fully supports. the 
‘contention of Sri Sarma. But I must 
say tha; the fundamental assumption on 
the basis’ of which that judgment was 
rendered by the learned Judge is not 
correct, The judgment of Satyanara- 
yana Raju J., proceeds on the assump- 
tion that the right to sue a common car- 
rier is governed by the provisions of 
the Carriers Act and belongs, under the 
provisions of that Act, only to the owner 
of the lost goods, The judgment derives 
support for this view from the langu- 
age of Section 8 of the Act. It appears 
to me that this reasoning is not well 
founded. The question who should sue 
is not the subject matter of the Carriers 
Act. Particularly that question has not 
at all been dealt with by Section 8 of 
that Act. The purpose of the Carriers 
Act, as its preamble says, is to limit the 
liability of the common carriers for loss 
of or damage to property delivered to 
them to be carried and to declare the 
liability for loss of or damage to such 
property occasioned by the negligence 
Or criminal acts of the carriers or any 
of their servants or their agents. Now 
in pursuance of this preambulatory ob- 
jects of the Act, S. 3 limits the liability 
of a common carrier in certain - case 
where the schedule goods entrusted to a 
common carrier without . declaring to 
Such carrier the value and description 
of those goods were lost or damaged. 
This Section obviously does not deal with 
the question who can sue the common 
carrier, The next relevant Section is Sec- 


t 


tice made by the common carrier. 
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tion 6. It similarly deats with the ques- 
tion of liability of a common carrier for 
the loss of or damage to the goads en- 
trusted to him, but not falling under 
S. 3 of the Act. S 6 says that in case 
Of such non-~-scheduled goods. the liabi- 
lity of the common carrier cannot be 
restricted or affeeted by any public no- 
Such 
restriction and the liability of the com- 
mon carrier, S. 6 says, can only he 
brought about by a special contract 
entered into between the owner of the 
goods and the common carrier or some- - 
body who is duly authorised by the 
owner to enter into such an agreement. 
©. 6 has nothing to say whether the 
common carrier can sue or cannot sue. 
Now S. 8, on which the whole judgment 
of Satyanarayana Raju J., turned says, 
that notwtithstanding the provisions of 


‘S. 3 and S. 6 limiting the liability of a 


common carrier where the goods are lost 
or damaged by reason of the criminal 
act of the carrier or of his agents or 
servants or negligence, the common car- 
riers liability shal] be unlimited, In 
Other words, the liability of the com- 
mon carrier that is limited to rupees one 
hundred under S. 3 of the Act or limit- 
ed in accordance with the special. agree- | 
ment under S. 6 of the Act would. not 
absolye the common. carrier. from the 
unlimited liability to compensate in case 
where the goods are lost by reason of 
the crimina] conduct or negligence. 
S. 8 has, therefore, nothing to say UPON | 
the quéstion as to who should sue the 
common carrier for the Ioss of the 
goods, I am, therefore, unable to agree 
with Satyanarayana Raju J., in holding 
that S. 8 of the Act lays down any prin- 
ciple denying the right to sue the com- 
mon carrier to anyone other than the 
owner of the goods.. It is clear to my 
mind that the question of right fo sue)’ 
the carrier has to be considered and an- 
swered by the genera] provisions of law} 
and not by reference to the Carriers 
Act which in my opinion has nothing to 
Say upon that question, Now under the 
general law the right to sue belongs 
only to a person whose civil rights are 
injured. In the now familiar legal par- 
lance it is only the person aggrieved 
that ean bring a suit. In conceivable 
cases a person other than an owner can 
also be aggrieved. In this case, the suit 
was brough+ by the plaintiff against the 
defendant carrier both on the basis of 
the breach of contract (Ex. A-3 dated 
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13-8-1974) <ommitted by the defendant 
and also under S, 69 of the Contract Act, 
Under Ex. A-3 a valid and binding con- 
tract was entered into between the plain- 


c tiff and the ist defendant whereunder 


the 1st defendan; undertook, in con- 
\sideration of the payment of hire char- 
ges, to deliver those entrusted articles 
to the plaintiffs office at Srikakulam. 
He alsó undertook under that agreement 
to reimburse the plaintiff for any loss 
itbat might be occasioned to the plaintiff 
by reason of the ist defendant not per- 
forming his par; of the agreement, The 
failure of the ist defendan; to deliver 
the two tyres is a clear breach of the 
terms of Ex. A-3. The plaintiff as a 
party and as a privy to Ex. A-3 has a 
right to sue for damages. This general 
iright flowing from the breach of the 
contract Ex. A-3 and belonging to the 
plaintiff is not denied by any provisions 
of the Carriers Aci. Long years ago, 
Lord Mansfield ruled in Davis v. James 
(1770) 5 Burr 2680 that the consignor 
might maintain the action against the 
defendants on the basis that the defen- 
dants had made themselves responsible 
to the consignors for the safe delivery 
of the goods, Lord Mansfield said, 
“there was mo question in the case as to 
the vesting of the property; for the ac- 
tion was foumded on the agreement be- 
tween the carrier and the plaintiffs who 
were to pay him.” 


5. This case was followed by a single 


Judge of Kerala High Court in St. 
Joseph Union Tile Works v. Rappai, 
i978 Ker LT 117. The Kerala High 


Court ruled that the consignor is entitled 
to sue the carrier either on the basis of 
title if the property in the goods 
has not passed from him‘or on the basis 
of privity of contract between himself 
and the carrier for the carriage of goods. 


6. My learned brother Madhava 
Reddy J., in Sabani Transport Private 
Limited y, C. Ahmed Shariff Saheb, 
(1980) 1 Andh WR 306 took the same 
view by holding. 


“One need not be the owner of the 
goods to claim damages if there be a spe- 
cia] contract: the carrier would be liable 
under the contract, In this case the de- 
fendant would be liable because he had 
obtained possession of the goods as a 
result ef the entrustment by the plain- 
tiff and also because of the special con- 
tract under Ex. A. 1”, 
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7. The law laid down by several au- 
thoritative writers is to the same effect. 
Otto Kalm-Freund on the Law of Car- 


mage by Inland Transport, 4th. Ed. 
page 209 after observing, 
“who is in a position to proceed 


against the carrier for defaul+ in the 
carriage of goods? The answer is that 
the owner of the goods is regarded as 
the person with whom the contract of 
Carriage is made, and that he, there- 
fore, is the proper person to sue the car- 
rier”, 

noted at page 211 of that book that on 
the authority of Freeman v, Birch, 
(1833) 3 QB 492 a consignor can sue 
the carrier, The auth says that if 
the consignor was en d by the con- 
signee with the possession of the goods. 
that is, if the consignor is the consignee’s 
bailee, the contract is deemed to be 
made between the consignor (bailee) and 
the carrier, 


8. Chitty on Contracts, 23rd Ed. in 
para 519 lays down the law in the fol- 
lowing terms :— 


“If goods are lost or damaged during 
transit, the question arises whọ can 
sue the carrier for breach of the con- 
tract of carriage. The genera] rule is 
that the owner of the goods is the pro- 
per person to sue, because the goods 
are at his risk. But a bailee may be 
able to do so at any rate if he is respon- 
Sible to his bailor for the safety of the 
goods. And the genera] principle that 
the owner is the proper plaintiff may 
be varied by specia] agreement between 
the consignor and consignee (e. g.. that 
the risk is to remain with the former) 
Or between the consignor and the car- 
rier,” 

The position of law is clearly stated in 
Halsbury’s Laws of England, 4th Ed. 
Vol. 5, para 452, in the following 
words :— 


“Where goods have been delivered to 
a carrier, and they are lost or injured, 
the owner of the goods is the proper 
person to sue for damages, A consignor 
who consigns only as agent, and has no 
property in the goods, has no right of 
action unless it is given to him by the 
terms of the contract. Nevertheless 
where the goods are at the consignor’s 
risk until delivery to the consignee, the 
consignor may have a specia] property 
in the goods, as bailee, sufficien;, to en- 
title him to sue.” 
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G. W. Paton on Bailment in the Com- 
mon Law at page 239 is even more ex- 
plicit and categorical He says:— 

“Normally the owner of the goods is 
the person who makes the contract 
with the carrier and in such a case he 
alone can sue in contract or in tort, 
subject to the following :— 

(a) So far as the carrier ig concern- 
ed, he must treat the person in posses- 
sion as the owner, a+ least in the ab- 
sence of a claim by the real owner. The 
carrier is bound to receive the goods 
for carriage and can make no inquiry 
as to title. Jus Tertii cannot be raised 
by the carrier of his own volition, for 
it is the genera] rule of bailment that 
the bailee is estopped from denying the 
bailor’s title...........e0e 

(b) If the goods are consigned by a 
bailee he alone can sue in contract, 
though the true owner may alSo sue in 
tort, 

(c} x x x Z 

(d) The consignor may make a spe- 
cial contract with the carrier which will 
retain the consignor’s right of action, 
although property has passed to the 
bailee. Apart from such a case, if the 
goods are lost, the carrier will pay the 
consignor at his peril.” 

9. It, therefore, follows that the ar- 
gument of Mr. Sarma, though fully sup- 
ported by the judgment of the learned 
Judge Satyanarayana Raju, J., cannot 
be accepted. In view of the above it is 
not necessary to consider the question 
whether Section 69 of the Contract Act 
enables the plaintiff to recover the 
amount paid by it, not to the Premier 
Tyres Limited, but to the consignee. 
The second appeal is accordingly dis- 
missed. There shal] be no order as to 


costs, 
Appeal dismissed, 
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A, Appalaraju v. P. 


Siva Kondarao A. I. R. 


(A) Andhra Pradesh Municipalities 
Act (6 of 1965), S. 326 — A..P. Muni- 
cipal Councils (Conduct of Elections) 
Ruleg (1965), R. 13—Notice of withdrawal 
of candidature — Rule does not contem- 


plate summary inquiry by Election Offi- 


cer to decide whether withdrawal is 
voluntary or under coercion. W. P. 5345 
of 1981, D/- 18-8-1981 (A.P.), Reversed. 
The purpose behind R. 13 appears to 
dictate the Election Officer to act accord- 
ing to the appearances of the notices of 
withdrawals leaving any errors to be 
corrected by the Election Tribunal, 
Otherwise. there is no reason why the 
Statute has not provided for the holding 
of any inquiry under R. 13 while under 
R. 11 the Election Officer is required to 
give a reasoned order rejecting the nomi- 
nation papers. As there is no express 
provision to that effect in R. 13 and as 
no summary inquiry can serve the aim 
of an inquiry, it must be held that um- 
der R. 13 the Election Officer is under no 
legal obligation to hold even a summary 
inquiry. A summary inquiry would serve 
no purpose if it does not help to decide 
the real question, whether the signatures 
are voluntary or not. If the real question 
is to be decided by giving an opportunity 
to all the parties and examining all the 
witnesses such a protracted procedure 
would be inconsistent with the scheme 
of R. 13. W. P. 5345 of 1981, D/- 18-8- 

1981 (Andh Pra), Reversed, 
(Paras 4, 5, 8) 


(B) Constitution of India. Art. 226 — 


Alternative remedy — Municipal election 
—- Petition challenging action of election 
officer accepting petitioner’s withdrawal 
of candidature; though according to peti- 
tioner withdrawal was not voluntary, and 
declaring rival candidate as returned un- 
opposed — Held, proper remedy was 
election petition and not writ petition. 
W. P. 5345 of 1981, D/- 18-8-1981 (Andh 
Pra), Reversed; (1963) 1 Andh WR 54, 


Distinguished, (Para 7) 
Cases Referred : Chronological Paras 
(1963) 1 Andh WR 54 7 
AIR 1957 Andh Pra 206 : 1956 Andh LT 

486 7 


AIR 1957 Andh Pra 907 : 1956 Andh LT 
689. 4 
AIR 1952 SC 64: 1952 SCJ 100 7 
(1933) 1 KB 668: 102 LJKB 641: 148 
LT 328, Barnes Corporation Ex. P. 
Hutter 4 
ATR 1928 Mad 253 : 27 Mad LW 362 7 
O. Adinarayana Reddy and P. Babul 


Reddy, for Appellants; A. Suryanarayana .. 


Murthy, D. Venkat Reddy and V, Jagan- 
nadha Rao, for Respondents, — 
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P. A, CHOUDARY, J.:— Ending a long 
spell of ‘Special Officers’ tutelage in the 
State, the State Government recently con- 
ducted elections to the. local bodies. Elec- 
tions to Anakapalli Municipal Council 
with which we are concerned here, were 
held in the latter half of July, 1981. So 
far as it is material to this case we need 
note that the writ petitioners filed their 
nominations from ward numbers 26, 24, 
23, 14, 25 and 27. Those nominations were 
accepted, but the election officer, the 
second respondent, notified the notices of 
withdrawals of the petitioners from the 
municipal election from those wards. Ac- 
cepting of the writ petitioners’ notices of 
withdrawals left in the field only one 
candidate contesting for each one of the 
above ‘wards except the double-member 
ward of 27 where there were two con- 
testing candidates. Accordingly, the Re- 
turning Officer declared respondents 9, 7, 
6, 10, 5, 8 and 11 as having been returned 
unopposed from the above-mentioned 
wards. The writ petitioners feeling ag- 
grieved by the above action of the Elec- 
tion Officer and the Returning Officer, fil- 
ed Writ Petition No. 5345/81 challenging 
the action of the Election Officer notify- 
ing the withdrawals of the petitioners’ 
nominations from the aforesaid wards and 
declaring the abovementioned respon- 
dents as returned. The petitioners’ writ 
petition was partly allowed by Ganga- 
dhara Rao J., by his order dated 18-8-81. 
The learned Judge, on the basis of his 
finding that the 2nd respondent did not 
hold even a summary inquiry into the 
question whether the petitioners signed 
voluntarily-or not on the notices of with- 
drawals, directed the second respondent, 
Election Officer, to hold a summary ìn- 
quiry into the question whether the writ 
petitioners had in fact signed the notices 
of withdrawals voluntarily and whether 
those notices were attested by the fourth 
respondent. The learned Judge further 
directed that "in such a summary inquiry 
if the second respondent was satisfied 
that the withdrawals were voluntary, and 
they were attested by the fourth respon- 
dent the declaration already made by 
the second respondent declaring respon- 
dents 5 to 11 as having been returned un- 
opposed will stand. But if the second 


respondent comes to a different conclu- . 


sion that the notices of withdrawals: of 

the petitioners’ nominations were not 

voluntary, the learned Judge said, that 

he would then set. aside the declarations 

of the. respondents 5. to 11, as the winning - 
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candidates for those wards and direct the 
Election Officer to hold an election -for 
those wards for the petitioners as well as 
the respondents § to 11”. 


2 The above direction of Gangadhara 
Rao, J. has satisfied neither the writ 
petitioners nor the respondents 5 to 1T 
Against that judgment the writ petition- 
ers have filed Writ Appeal No. 485/81 
objecting to the direction to hold further 
inquiry and claiming that the learned 
single Judge should have straightway 
accepted their case and directed re-elec- 
tion after setting aside the election of 
respondents 5 to 11. On the other hand, 
respondents 5 to 11 have filed Writ Ap- 
peal No. 473/81 complaining against the 
direction of the learned single Judge to 
hold a summary inquiry above-referred 
to and giving the above contingent decla- 
ration. 


3. The seven writ petitioners filed 
their nominations from wards Nos. 26, 24, 
23, 24, 14, 25 and 27. The last date for 
withdrawal of valid nominations was. fix- 
ed as 2 p.m. on 20-7-81. The second re- 
Spondent, acting on the basis of notices 
of withdrawals which were admitted to 
have been signed by the petitioners and 
which were presented to the second re- 
spondent by two Appala Naidus and re- 
ceived by him at 2 p.m. on 20-7-81, de- 
clared and notified that the petitioners 
had withdrawn their nominations. This 
was followed by a consequential decla- 
ration that respondents 5 to 11 were elect- 
ed unopposed from the aforementioned 
wards. 


4. The complaint of the writ petitioners 


-is that after they had filed their nomina- 


tions from the various wards of Anaka- 
palli Municipality intending to contest 
the Municipal elections and after the se- 


-cond respondent had declared those nomi- 


nations to be valid and to be in order, 
they were called to a closed-door meeting 
and were coerced to sign on blank papers 
which were later used as notices of with- 
drawals, The petitioners allege in their 
writ petition that in a night-long meet- 
ing conducted on 18/19th night of, July 
1981 under the auspices of the fourth 
respondent, who is a sitting memhe: of 
the House of People from the Anaka- 
palli Parliamentary Constituency, they 
were forced to sign on blank papers under 
threats to their lives, They describe in 
their writ petition as to how they first 
refused to sign on blank papers and how 
then the doors of. the meeting hall. were 
closed and how oa were forced ane co- 


i 


~ 
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erced to sign on blank papers. . The peti- 
tioners, therefore, say that their signa- 
tures on the notices of withdrawals are 
not voluntary. The petitioners allege in 
the writ petition that although the second 


respondent was fully apprised in time of | 


the involuntary: nature of their signatures, 
the second respondent, acting under a 
that he had no 
power to go into the involuntary nature 
of the signatures, had accepted those 
withdrawal notices'on 20-7-81. The re- 
spondents’ 5 to 11, no doubt, deny this 
story. In particular, the fourth respon- 
dent who was painted in the, writ peti- 
tion in lurid colours as the villain of the 
piece and an expert in obtaining such 
‘signatures while admitting the holding 
‘of a meeting denied the use of coercion 
and threats. Although the fourth respon- 
dent’s version may not be easily swallow- 
ed the question that arises in this case is 
whether this court in the circumstances 
mentioned above acting under Article 226 
of the Constitution, should grant any re- 
lief to the writ petitioners. We must re- 
member that by the act of declaration of 
the- second respondent on 20-7-81, the 
contesting respondents 5 to 11 had been 
declared to have been duly elected as 
the municipal councillors from those va- 
tious wards. Once election results are 
announced the law is that those results 


‘ can be upset only in an election dispute. 


Under the rules made by the State Gov- 
‘ernment, for decision of election dispute 
im G.O-Ms. No..1118 M.A dt. 17-8-61 and 
G.O.Ms. No. 587 dt. 10-9-67, an election 
to the Municipal Council should not be 
called in question except by an election 
petition presented to an Election Tribunal 
in accordance with these rules. An elec- 
tion result can be challenged not merely 
on the basis of some illegality in polling 
but on the basis of any anterior defect in 
the conduct of elections. In other words, 
even if we assume that the second re- 
spondent acted illegally in accepting the 
notices of withdrawals without holding 
even a summary inquiry and declaring 
the remaining candidates as having been 
elected unopposed, the . proper remedy 
to adopt is an election petition. We do not 
see how we can cross over this hurdle of 
an election petition and how we can 
grant any relief to the petitioners in this 
writ petition. By claiming that their no- 
mination ought not to have been declared 
as withdrawn and by further claiming 
that respondents 5 to 11 ought not to 


‘have been declared to have been return- 


ed unopposed, the petitioners are clearly 
raising an election dispute which should 
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normally be tried by an Election Tribunal 


under the aforesaid rules. Whether the 


second respondent acted wrongly or 
rightly in not holding a summary inquiry 
would not make the slightest of differenca 
to this legal position. Even on the assump~ 
tion that the second respondent had act« 
ed wrongly, it is clear, that no relief can 
be granted to the 
first setting aside the elections of re- 
Spondents 5 to 11. For the grant of such 
a relief of setting’ aside the elections, 
election petition before an Election Tri- 
bunal is the proper remedy. It is no doubt 
true that the writ petitioners need not be 
driven to an election petition, if the so- 
called elections are no elections at all and 
cannot be described to have been con- 
ducted under the Act (see In re Barnes 
Corporation Ex. P Hutter, (1933) 1 KB 668 
and Kotayya v. State of Andh. Pra., 1956 
Andh LT 689: (AIR '1957 Andh Pra 907). 
If for example, the respondents 5 to 11 
were declared elected, say, by drawing of 
lots instead of counting of votes this 
Court could have ignored those elections 
and would have issued a mandamus to 
hold proper and legal elections. That is on 
the basis that the so-called elections held 
by that imaginary method were utterly 
void in the eye of the law and were out- 
Side the pale of the governing statute. 
The law on this point is rather stringent 
and clearly insists upon following its let- 
ter strictly in the method adopted for 
conduct of elections. Yet, no decision un- 
der election law has held so far that every 
illegality committed in accepting the no- 
minations or withdrawals or in the con- 
duct of the polls would justify a court 
in ignoring the election altogether by 
holding them to be void. Where elections 
cannot be so ignored the election law in- 
sists that the validity of such elections 
should be tested only before the Election 
Tribunals. This insistence is based on the 
need to allow the electoral process to be 
completed without middle-term obstruc- 
tions and also on the need to provide for 
effectual forum to adjudicate an election 
dispute on statutorily limited grounds. 
The result is inescapable in this case. Ag 
the writ petitioners cannot ignore the 
declaration made by the second respon- 
dent declaring respondents 5 to Ti as 
having been returned and as such decla- 
ration cannot be described as a nullity 
the writ petitioners, willingly or unwill- 
ingly but legally can get such a declara- 
tion set aside only by an Election Tri- 
bunal through an election petition and 
not by this Court. It is never the case of 
the petitioners that the declaration mada 


petitioners without ` 
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by the second respondent is totally void. 
Such a plea even if put forward cannot 
be upheld, because every infraction of 
election law would not’ render the elec- 
tion result void. What they have asked 
for in their writ petition is- to set’ aside 
the election on the basis that their signa~ 


tures were involuntary and that the se- 


cond respondent acted illegally in accept- 
ing the notices of withdrawals without 
holding even a summary inquiry. As not- 
ed above, even on the assumption that 
the signatures of the petitioners on the 
notices of withdrawals are involuntary 
and ought to have been accepted by the 
second respondent without holding a 
summary inquiry the declaration of elec- 
tion results would not be void. If so, the 
declaration of respondents 5 to 11 as hav- 
ing been elected can only be set aside by 
an election petition and not by a writ 
petition, because the aforementioned 
G.O.Ms. No. 1118 M.A. dt. 17-8-61 and 
G.O.Ms. No. 587 dt 10-9-67 forbid calling 
in question any election held under the 
Act except by an election petition. It is no 
answer to say that Art. 226 of the Con- 
stitution is of superior efficacy. and is not 
bound by the Andhra Pradesh Municipal 
Council Act or the Rules made there- 
under, The power under Art. 226 is con- 
ferred to enforce fundamental rights and 
also to enforce any other legal right. In 
electoral matters, rights are created by 
the Statute and are governed by its pro- 
visions, (See Keshava Menon’s Case.) In 
such a case when the law provides in 
clear terms that an election shall not be 


called in question except by an election 


petition, it would not normally be proper 
for this court acting under Art. 226 of the 
Constn. to ignore such a provision of 
law, because this court can only enforce a 
legal right in this matter. In this case, 
the petitioners admit that the signatures 
appearing on the notices of withdrawals 
were theirs. What they plead is that they 
were coerced to sign those notices of with- 
drawals, The respondents deny this con- 
tention of the petitioners. Till the peti- 
tioner succeed in proving that the signe~ 
tures were obtained under coercion, the 
validity of notices of withdrawals. con- 
tinues to be operative. The question is, 
where does the truth lie in between these 
rival contentions of the parties. Such a 
question can only be answered by a court 
or a tribunal acting on the basis of evi- 
dence and after a full investigation into 
facts. Clearly a summary inquiry by 2nd 
respondent can never serve that purpose. 
The purpose of any inquiry under .Rule 
i3 can only be to ascertain the facts and 
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fnd out the reality as different from ap- 
pearances and declare on that basis the 
rights of the parties. For the discharge 
of such a responsibility, summary remedy 


is wholly inappropriate and inadequate. 


Summary inquiry is a singularly unsuited 
instrument to find out truth entangled in 
the cobwebs of any serious controversy: 
It may be for that reason that R. 13 of 
the Election Rules provides for holding of 
no inquiry by the second respondent be- 
fore accepting the notices of withdrawals. 
But Gangadhara Rao J., inferred a duty 
to hold such a summary inquiry from the 
Second respondent’s power to accept 
notices of withdrawals. The learned Judge 
said that accepting notices of withdrawals 
imply deciding about their validity. We 
are not able to agree with this reasoning. 
Every act of a public offtcer affecting the 
rights of a party involves the process of 
arriving at a conclusion by that officer. 
But it does not necessarily mean that 
reaching at such a conclusion must only 
be through the route of an inquiry either 
summary or extensive. An inquiry pre- 
supposes participation of the contestants. 
The question whether such an inquiry 
should be held at all can only be decided 
by law. As there is no express provision 
to that effect in R. 13 and as no summary 
inquiry can serve the aim of an inquiry, 
we hold that under R. 13 the second res- 
pondent is under no legal obligation t 
hold even a summary inquiry. In this 
context we may note that R. 11 provided 
for recording of reasons relating to r 
jection of nomination papers, but provid 
ed for observance of no such formality 
in accepting the withdrawals. In fact, 
the learned Judge himself recognizes, b 
implication, that an extensive inquiry 
cannot be held by the second respondent 
consistently with his statutory duty to 
conduct elections in time. If an extensive 
inquiry cannot be held, we are of the 
opinion that the involved question whe- 
ther the signatures were put under coer- 
clon can never satisfactorily be decided in 
a summary inquiry. For these reasons 
we are unable to agree with the learned 
Judge that Rule 13 of. the election rules 
imposes a duty on the second respondent 
to hold some sort of an inquiry.and that 
the second respondent was guilty of dis- 
obeying that mandate of! law. 


5. We find no support in the language. 
of R. 13 to the view of the learned Judge. 
Rule 13 of the rules reads as follows:— 


“13. (1). Any candidate may withdraw 
his candidature by notice in writing sign- 
ed by him and delivered to the Election 


- 
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Officer at any time after the presentation 
of his nomination paper or papers and not 
later than 3'0 clock in the afternoon of 
the second day succeeding that appointed 
for the scrutiny of nominations, Unless 
the notice is delivered by the candidate 


himself to the Election Officer, the candia . 


date’s signature on the notice shall be 
attested by a person empowered to at- 
test vakalats; i 


Provided that, if thaf day is a public 
holiday or has been notified by the Gov- 
ernment as a day to be observed as a 
holiday in Government Offices in the 
State, the notice of withdrawal of candi- 
dature shall be considered as having been 
delivered in due time, if it is delivered 
before 3'0 clock in the afternoon on the 
next succeeding day which is neither such 
a public holiday nor a day so notified. 

Explanation (omitted) 


.(2) The Election Officer on receiving a 
notice of the withdrawal under sub-rule 
(1) shall as soon as may be, cause a 
notice of the withdrawal to be published 
on the notice board of the municipal 
office. 

' (3) A candidate who has withdrawn 
his candidature under sub-rule (1) shall 
not be allowed to cancel the withdrawal” 


A reading of this Rule shows that a can- 
didate may withdraw his nomination by 
giving a notice of withdrawal to the Elec- 
tion Officer signed by him and deliver- 
ed by him or delivered by some one other 
than himself In the latter contingency 
the Rule requires that the candidate’s 
signature on the notice of withdrawal 
_ Should be attested by a person empower- 
ed to attest vakalats. In the case before 
us the candidates admit that the notices 
bear their signatures and those signatures 
were attested by the fourth respondent, 
and that they were delivered at 2 p.m, 
to the second respondent, Prima facie, 
therefore, the notices of withdrawals 
were inorder and the second respondent 
did not act illegally In accepting those’ 
notices of withdrawals. But the argument 
of the writ petitioners which found fav- 
our with the learned Judge was that even 
by 20th July 1981 the second respondent 
was made aware of-the fact that the sig- 
natures were obtained by use of coercion 
and that therefore, in those circumstan- 
ces, it became the duty of the second re- 
spondent to hold a summary inquiry and 
find out whether coercion had been used 
in obtaining signatures. We are unable to 
agree with this contention. Of all the writ 
petitioners whose signatures appeared on 
the notices of withdrawals, only the fifth 
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petitioner made a complaint at 11 am. on 
20-7-81. No other petitioner had mada 
such a complaint to the second. respon- 
dent before 2 p.m. on that day. Even the 
fifth petitioner had never chosen to be 
present at the scheduled time at 2 p.m. on 
20-7-81. In those circumstances, we find 
that the writ petitioners who had admite 
tedly signed were not present before the 
second respondent at the proper time to 
raise a dispute regarding the involuntary 
nature of the signatures. But even if tha 


writ petitioners had been present 
and had raised such a conten- 
tion before the second respon- 


dent we do not find it possible to hold 
that the second respondent committed 
any error of law in refusing to hold any 
inquiry. The above rules do not provide 
for holding of any such inquiry. In our 
Opinion, the purpose behind R. 13 appears 
to dictate the second respondent to act 
according to the appearance of the noti- 
ces of withdrawals leaving any errors to 
be corrected by the Election Tribunal. 
Otherwise, there is no reason why th 
Statute has not provided for the holding 
of any inquiry under R. 13 while under 
R. 11 the Election Officer is required to 
give a reasoned order rejecting the nomi-’ 
nation papers, 


6- For the aforementioned reasons, we 
hold that the direction given by Ganga- 
dhara Rao J. to the second respondent to 
hold a summary inquiry cannot be sus- 
tained. In fact, the argument of the peti- 
tioners in asking for a summary inquiry 
falls between two 






ex 
protracted procedure would be inconsis- 
tent with the scheme of R. 13. We ac 


committed no error in not holding any 
inquiry, 

7. Gangadhara Rao, J. proceeding on 
the assumption that the second respon- 
dent committed an illegality in not hold- 
ing a summary inquiry considered the 
question whether such an illegality can 
be corrected in an election petition, He 
ruled that no election petition would lia 
in this case; because the action of the 
second respondent in accepting the noti- 
ces of withdrawals and declaring . respon- 
dents § to 11 as having been returned 
elected unopposed was prior to the con- 
duct of the elections, The learned Judge 
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observed, “the election petition could be 
filed only after the election and such a 
course would be misconceived for cor- 
recting an error with reference to an 
order passed anterior to the election”, 
The learned Judge sought to derive sup- 
port for this view from SBhagavantha 
Reddy v. R. D. O. Guntur, (1963) 1 Andh 
WR 54. We regret our inability to agree 
with this reasoning of the learned Judge. 
Firstly it appears to us that once the re- 
sults of elections are declared as they 
were in this case, no separate legal action 
exclusively challenging the second re- 
spondent’s acceptance of notices of witb- 
drawals could be filed. As stated above, 
thereafter the elections alone could be 


challenged and as a part of that challenge 


the validity of the second respondent’s 
action would be considered by the Elec- 
tion Tribunal, It is now well known that 
the word ‘election’ used in various, Indian 
Statutes connotes the entire process of 
beginning with the election notification 
calling the Constituencies to elect and 
ending with declaration of results) The 
word ‘election’ has also a narrower mean- 
ing. Its narrow meaning connotes only a 
final choice and it is this meaning which 
Gangadhara Rao J., has attributed to the 
word ‘election’, But the decisions in our 
country, both pre-constitutional and post- 
constitutional, have been attributing to 
the word ‘election’ a wider meaning cov- 
ering the entire process of election from 
the time of first notification to the time 
of the declaration of results. In Ponnu- 
swamy v. Returning Officer, 1952 SCJ 
100: (AIR 1952 SC 64) a Constitution 
Bench of the-Supreme Court interpreting 
the word ‘election’ in Art. 329-B of the 
Constitution held that that word con- 
notes the entire process culminating in a 
candidate being declared elected. A Divi- 
sion Bench of this Court, consisting of 
Subbarao C. J. (as he then was) and 
Bhimashankaram J., in Mahaboob v. 
Krishna Singh, 1956 Andh LT 486: (AIR 
1957 Andh Pra 206) accepted the above 
wider meaning of the word ‘election’ 
given by the Supreme Court in Ponnu- 
Swamy’s case (AIR 1952 SC 64) (supra), 
in a case arising under the Madras Vil- 
lage Panchayat Act. In doing so, our Di- 
vision Bench followed a decision of the 
Division Bench of the Madras High Court 
consisting of Madhavan Nair and Cur- 
genven JJ. in Srinivasulu Reddy v. Kup- 
puswami Goundar (1928-27 Mad LW 362): 
(AIR 1928 Mad 253). where the learned 
Judges gave to the word ‘election’ occur- 
ring in a Local Board Statute the wider 
meaning. It is, therefore,. . clear that the 
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Indian Statutes have been using the word 


- ‘election’ as connoting the entire process 


beginning with the notification and end- 
ing with the declaration. It follows that 
the observations of Gangadhara Rao J., 
that an election petition could not be filed 
action of 
acceptance by the second respondent be- 
Cause the action of the second respondent 
complained against was anterior to the 
election, cannot be correct. We have 
examined the decision reported in Bhaga- 
vantha Reddy v. R.D.O.,. Guntur (1963- 
i Andh WR 54) (supra) which has been 
cited by the learned Judge in support of 
his view. In that judgment we do not find 
anything directly relating to this question 
being decided. That was a case where the 
validity of an order rejecting twentysix 
nomination papers in an election to Gram 
Panchayat was raised. One of the objec- 
tions raised by the respondents to that 
writ petition was its unmaintainability on 
the ground of an effective alternative 
remedy in the form of an election peti- 
rejected this 
argument on the ground that an election 
petition could only be filed after the 
election was over and such course would 
be misconceived for correcting an error 
with reference to an order passed ante- 
rior to the election. What the learned 
Judge was obviously saying was that the 
candidates whose names were rejected 
need not wait till the process of election 
was over and they can file a writ peti- 
tion. In that case the crucial fact is that 
the results of the elections had not been 
declared by the Returning Officer. It is, 
therefore, clear that no election petition 
could have been filed in that case at that 
Stage. It was in those circumstances the 
learned Judge observed that the affected 
parties need not wait till the results 
were declared. That case, in our opinion, 
is not an authority for the proposition 
that the election result cannot be set 
aside by the Election Tribunal on the 
ground that the election result has been 
affected by an act by the Election Officer 
done prior to the declaration of results. 
We therefore cannot agree with; the inter- 
pretation Gangadhara Rao, J. gave to 
the judgment of Bhagavantha Reddy v. 
R.D.O., Guntur (1963-1 Andh WR 54) 
(supra). Finally, Gangadhara Rao, J. re- 
fused to consider the election petition as 
efficacious remedy on the ground that 
even if the writ petitioners succeed in 
the writ petition it would not enable them 
to contest the present elections. We are 
unable to agree with this reasoning of 
the learned Judge.. That is common to all 
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‘jelections. Further the whole situation in 
‘tthe present case has been brought about 
by the petitioners upon themselves. They 
cannot therefore be heard to complain 
against the«inevitable 
their own acts. The argument that even 
their success in the election petition 
would not be an effective remedy is 
therefore rejected. We accordingly hold 
that no relief can-be granted to the writ 
petitioners in this writ petition and the 
proper remedy for them is to file an 
election petition. 

8 It is next argued by the writ peti- 
tioners that the admitted circumstances 
in this case would show that their signa- 
tures had been taken under coercion and 
that therefore we should allow their writ 
petition on that basis, They referred to 
four or five important facts in support of 
this argument. (1) the holding of the 
meeting which was admitted, (2) the at- 
testation of all the signatures by the 
fourth respondent which was admitted, 
(3) the handing over of the withdrawal 
notices by 
was admitted, (4) the holding of a public 
. meeting immediately and taking of the 
‘withdrawals which was. admitted and 
finally (5) sending of telegrams to the 
State Government and making of repre- 
sentations to the second respondent him- 
self which was admitted. Even taking all 
these allegations into our consideration 
_we do not find it possible to conclusively 
answer the serious question whether the 
Signatures put by the writ petitioners on 
the notices of withdrawals were volum- 
tary or not. In our opinion, such a ques- 
tion can only be answered with any de- 
gree of certainty on the basis of evidence 
adduced on oath and subjected to cross- 
examination. Even according to the peti~ 
tioners, meeting was held in response to 
a call given by their castemen for the 
purpose of facilitating the election of 
one of their castemen as the Chairman of 
the Council The petitioners knowingly 
and without doubt willingly responded to 
that caste-call and voluntarily attended 
that meeting with a view to facilitating 
the election of one of their castemen as 
the Chairman of the Council. Whether 
the petitioners did not act: with the same 
caste impulsion and did net willingly sign 
the notices of withdrawals, may be enter- 
taining a hope that theit withdrawals 
would not be submitted to the acceptance 
of the second respondent and that they 
would themselves be returned to the 
Municipal Council unopposed, are -all 
questions which would require careful 
factual investigation. Such an investiga~ 
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tion can only be done fully and properly 


by an Election Tribunal . There is no 
reason why this court should undertake 
that task at the instance of the petition- 
ers who are privies to subversion of elec- 
tion law. We accordingly hold that this 
court should not grant the petitioners any 
relief in this writ petition. 

9 We are not unmindful of the fact 
that the processs of self-governance had 
been subverted in this case and that 
yielding to caste considerations and per- 
sonal calculations the true and authentic 
voice of the electorate of Anakapalli had 
been throttled and stiffled. But for the — 
mockery of democracy enacted in the 
municipal elections of Anakapalli the 
writ petitioners are to be blamed, no less 
than the fourth respondent. The munici- 
pal elections, if properly conducted can 
be useful as powerful catalysts to bring 
about a greater social cohesion and ho- 
mogeneity in our heterogeneous society. 
But it is tragic that the election of the 
municipal councillors by the voters in 
the various wards is turned in this case 
into a selection by a few powerful peo- 
ple. But by law alone, we cannot remove 
such cancerous aberrations rapidly 
spreading in our body politic. Nothing is 
more difficult of achievement for law 
than to prevent the homo-sapiens from 
self-destruction. A community of 
people , determined to renounce 
inalienable right to self- 
governance cannot be saved by law 
for long from the throes of thralldom. 
Those who are anxious to be bondmen 
cannot be helped to be freemen. 

10. We accordingly dismiss W. A. 485/ 
81 and W. P. 5345/81 with costs of one 
set and allow W. A. 473/81 but without’ 
costs. 

We, however, direct the Election Tri» 
bunal to receive and entertain any elec- 
tion petition that might be filed by the 
ea within thirty days from to- 

y. 

Order accordingly. 
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Jeevakarunya Annadana Samajam, 
Chittoor, Petitioner v. Assistant Commis- 
sioner, Endowments, Chittoor and others, 
Respondents, 

Writ Petn. No. 7600 of 1981, D/- 22-1- 
1982. 

(A) A. P. Charitable and Hindu Religi- 
ous Institutions and Endowments Act (17 
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of 1966), S. 15 (3) — Appointment of non- 
hereditary trustees — Power should be 
exercised on principles analogous to Sec- 
tion 92, C. P. C, and not indiscriminate- 
ly in case of every charitable institution. 
(Civil P. C. (1908), S. 92; Religious en- 


dowments; Constitution of India, Arti- 


ele 19 (8).) a 2 

The power under S. 15 (3) to appoint 
trustees should be limited to be exercis- 
ed only to the principles analogous to 
S. 92 of C. P. C. No public purpose 1s 
served by bringing every charitable in- 
stitution indiscriminately under the man- 
agerial supervision and contro] of a Gov- 
ernment department. A well-managed 
charitable institution need not be sub- 
jected to the administrative inefficiency 
and red-tape of which Governments are 
justly famous. Surely such an action 
might even in the short run discourage 
the noble-minded and kind-hearted from 
starting these charitable institutions. Of 
course , where these charities are ill- 
managed, defeating the very object of 
the charity, it would be not only the 
right but also the duty of the Courts re- 
presenting the sovereignty of the State 
to set right these matters even by dis- 
placing the trustees and by appointing 
new trustees and by appointing new 
trustees. In S. 92 of C. P. C. an instance 
of such statutory power is found. The 
language of S. 15 of the Endowments Act 
also should be read similarly. (Para 2) 


(B) A. P. Charitable and Hindu Religi- 
ous Institutions and Endowments Act (17 
of 1966), S. 15 (3)— Appointment of non- 
hereditary trustees — Power under S. 15 
(3) Not violative of Art. 19 (1) (c). 
(Constitution of India, Art. 19 (1) (c); 
Religious endowments). os 


All Article 19 (1) (c) guarantees to an 
Indian citizen is a right to associate him- 
self with others. After its formation its 
governance is not guaranteed by the Con- 
stitution in express terms. In other words 
what Art. 19 (1) (c) guarantees is right to 
form associations leaving the manage- 
ment’s rights to be governed by the ap- 
propriate law. The management of an 
association and its functioning is no one’s 
individual right. Such a right belongs to 
the collective body of the association. 
Case law discussed. (Para 7) 


Appointment of non-hereditary trustees 
in exercise of power under S. 15 (3) does 
not offend the right of the members of 


a charitable institution under Art. 19 (1) 


(c) of the Constitution. By such appoint- 
ment the composition of the institution 
is not at all altered, neither new mem- 
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bers are forced upon the existing mem- 
bers nor the existing members removed. 

; (Para 10) 
‘When a charity is created, the person 
creating the charity will lose proprietary 
interest under the General Law in such 
property endowed in the charity. The 
right to manage the charity is subject to 


‘the parens patriae jurisdiction of the 


Crown which is the constitutional pro- 
tector of all property subject to charita- 
ble trusts, which are essentially matters 
of public concern. There is no right i} 
the members of the society to claim any 
management over the property belonging 
to the charitable institution. 
(Paras t1, 12) 
(C) A. P. Charitable and Hindu Religi- 
ous Institutions and Endowments Act (17 


-of 1966), S. 15 (3) — Appointment of non- 


hereditary trustees — Giving prior notice 
to existing trustees — Not reeovery. 
1970 (2) APLJ 422 Held no longer good 
law in view of AIR 1971 SC 891. (Consti- 
tation’ of India, Art. 226). (Par: 13) 
Cases Referred : Chronological Paras 


AIR 1978 Andh Pra 121 (FB) 7, 8 
AIR 1971.SC 891 11, 13 
AIR 1971 SC 966 6, 8, 9, 10 
AIR 1971 SC 1737 6, 7, 8, 12 
(1970) 2 APLJ 422: ILR (1971) Andh 

Pra 320 13 
AIR 1962 SC 171 12 


AIR 1962 SC 263 : (1962) 3 SCR 547 7, 9 
ATR 1951 SC 226 :-1951 SCR 525: 1951 
All LJ 107 a, 
R. Venugopal Reddy, for Petitioner; 
N. Raghava Rao and Govt. Pleader, for 
Excise, for Respondents. 

ORDER :— The petitioner is a society 
registered on 2-10-1935 under the Socie- 
ties Registration Act. It has two classes 
of members, ordinary members and life 
members. It has specific rules providing 
for its internal management. Its Manag- 
ing Committee consisting of a President, 
Vice-President, . Secretary, Joint Secre~ 
tary and Treasurer, is elected by the 
general body of its members for every 
one year. The society is a charitable in- 
stitution. It appéars to be doing well and 
being well-managed. Never there was 
any scheme suit filed under S. 92 of Civil 
P. C. or any proceedings initiated under 


the Endowment Acts against this society. 


It is providing every day the disabled 
and destitutes with free meals, of course 
subject to the limitations of resources. 
The number of people so fed is claimed 
to have never fallen below fifteen per- 
It has built a Kalyana 
Mandapam and provided a building for 
Startiug a school. 
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2. Unfortunately enough, what ap- 
pears to me, such a good and charitable 
institution first started in the early 
twenties of this century and well manag- 
‘€d over all these sixty long years, has 
now been forced to come to this Court 
seeking redressal of grievances. Acting 
under S, 15 cl. (3) of the A. P. Charita- 
ble and Hindu Religious Institutions and 
Endowments Act, 1966 (hereinafter call- 
ed as “the Endowments Act), the Assis- 
tant Commissioner of Endowments De- 
partment, Chittoor, appointed five out- 
siders as trustees of the society. Clearly 
they are so appointed to manage the pro- 
perties hitherto carefully garnered by 
the society. over all these years. Prima 
facie the action is unjust and unjustifi- 
able. But, cannot redress that situation 
of inequity because the aforementioned 
Endowments Act in general and S. 15 (3) 
in particular, prima facie seems to em~ 
power the Assistant Commissioner with 
the power to appoint what are called 
‘non-hereditary trustees’, S. 15 cl. (3) 
reads thus : l 


"In the case of any charitable or reli- 
gious institution or endowment included 
in the list published under cl. (c) of S. 6, 
the Assistant Commissioner Kaving juris- 
diction may, in the case where there is 
a hereditary trustee, and shall in any 
other case, constitute a Board of Trustees 
consisting of not less than three and not 
rae than seven persons appointed by 


The question whether this power under 
the Endowments Act could ever had been 
intended to completely wipe out the 
autonomy of a well-managed charitable 
institution as well as that of an il- 
managed one is neither raised in the writ 
petition nor argued before me. Deprived 
of the benefit of argument and counter- 
argument, I propose to express no final 
opinion on that question as applied to 
this case in particular. But I wish to say 
enerally that no public purpose is serv~ 
d by bringing every charitable institu- 
ion indiscriminately under the manager- 
ial supervision and control of a Govern- 
ment department. A well-managed chari- 
table institution need not be subjected to 
the administrative inefficiency and red- 










starting these charitable institutions.: In 
England, Charity Commissioners’ are not 


at of the charitable institutions, Of 
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course where these charities are ill-’ 
managed, defeating the very object: of, 
the charity, it would be not only thel 
Tight but also the duty of the Courts] 
representing the sovereignty of the State} _ 
to set right those matters 
placing 







a Board o 
Trustees in the case of an endowment or 
charitable institution with non-hereditary 
trustee, Notwithstanding that mandatory 
nature of the language in S. 15 cl. (3) of 
the Act, it appears to me, 


ed only to the principles analogous 
S. 92 of C. P. C. But as this point is 
Neither raised nor argued, I say nothing 
more on it. 


3. The order of the Assistant Commis- 
sioner appointing respondents 2 to 6 is 
attacked on three grounds, They are:— 


(1) the exercise of the power- is bad, be- 


Cause ‘it abridges the right of the mem- 
bers of the petitioner-Society to form 
Associations and Unions guaranteed ‘to 
them under Art. 19 (1) (c) of the Consti- 
tution, (2) ‘The order is bad, because 
there is no notice given to the existing 
President before making the impugned 
order by the Assistant Commissioner and 
(3) The order is bad, because it is made 
by the Assistant Commissioner on the 
basis that the petitioner-society falls un- 
der S. 6 cl. (c) of the Act with an annual 
income below Rs. 20,000/- per year while 
in truth the annual income of the society 
is more than Rs. 20,000/- per year and 
that therefore it falls under S. 6 (b) and 
the jurisdiction to appoint a non-heredi- 
tary trustee in such a case would belong 
to the Deputy Commissioner and not the 
Commissioner of Endowmen 
Department. 


4. I may first deal with the last sub- 
mission of the petitioner. The petitioner’s 
argument as mentioned above is that the 
annual income of the society will be 
above Rs. 20,000/- and below one lakh 
and therefore, the society falls under 
S. 6 (b) of the Act and not under S. 6 (c) 
Accordingly, the -petitioner argues. that 


-the jurisdiction to appoint.a non-heredi- 


tary trustee belongs.:to-the Deputy.Com- _ 
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missioner and not the Assistant Commis- 
sioner of Endowment Department, This 
question of fact is squarely denied by 
the Assistant Commissioner in this writ 
petition. The Assistant Commissioner 


says on oath that for the past preceding , 
three years of 1978-79, 1979-80 and 1980- - 


81, the petitioner was assessed for con- 
tributions under S. 59 of the Act each 
year on Rs. 5,700/-, Rs. 5,774/- and Ru- 
pees 34,539/- respectively. The average 
annual income of the petitioner for the 
three past consecutive years, therefore, 
does not exceed Rs. 20,000/-. It is not in 
dispute that if the average annual in- 
come of the institution does not exceed 
Rs. 20,000/- for the immediate preceding 
three years, the Assistant Commissioner 
alone will have jurisdiction in the case 
of appointment of non-hereditary trust- 
ees. Accepting the statement of the As- 
sistant Commissioner, which is based 


-upon the official demands made by the 


Department on the petitioner-society for 
contributions, I hold that the petitioner- 
society falls under the jurisdiction of the 
Assistant Commissioner and, accordingly, 
reject the last argumen; of the peti- 
tioner. 


5. I now consider the first argument 
which is elaborated by Mr. Venugopala 
Reddy at considerable length. First I set 
the . ent. It runs somewhat like 
this. Article 19 (1) (c) of the Constitution 
guarantees to a citizen of India a funda- 
mental right to form Associations and 
Unions. This right can only be abridged 
by law imposing reasonable restrictions 
which are made in the interests of the 
sovereignty and integrity of India, public 
order or morality. This right in- 
cludes the right of the 
bers to manage their own affairs ac- 
cording to the constitution of the society. 
The argument of Sri Venugopala Reddy 
is that the power exercised by the As- 
sistant Commissioner though authorised 
by S. 15 (3) of the Act is unconstitutional 
because it infringes the fundamental 
right of the members of the petitioner- 
society to form associations in the sense 
of the members to elect their own man- 
aging body. There can be little doubt 
that if the promise of this argument is 
truly strong and sound no Asst, Commis- 
sioner could ever take over the manage- 
ment of the society. If this argument is 
accepted and it is. held that-the right 
of the members of the petitioner-society 
.to form association is infringed by the 


action of the Assistant Commissioner, the - 


„action, of the Assistant. Commissioner ‘can- 
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not be saved under the permissive provi- 
sions of Art. 19 (4) of the Constitution. 
The question, therefore, is whether the 
Tight of the members of the petitioner- 
society to form an Association is at all 
infringed. , 


6. Sri Venugopala Reddy says that this 
right is infringed because the members 
of the petitioner-society have a right to 
constitute a managing body and, there- 
after to manage the affairs of the society 
and its properties and as that right has 
been taken away by the order of the 
Assistant Commissicner, appointing out- 
siders as trustees to mianage the property 
Art. 19 (1) (c) of the Constitution is at- 
tracted. In support of his argument Sri 
Venugopala Reddy relied upon two judg- 
ments of the Supreme Court one report- 
ed in Damyanti v. Union of India, AIR 
1971 SC 966 and the other repcrted in 
D. A. V. College, Jullundur v. State of 
Punjab, AIR 1971 SC 1737. But I must 
say that his strong reliance is on Dam- 
yanti’s case and he merely referred to 
certain observations in D. A. V. College 
case, 


T. The right to form associations is 
guaranteed under Art. 19 (1) (© of the 
‘Constitution. It is an individual right, It 
means that one citizen of India can as- 
sociate himself with another. I hope even 
with non-citizen also, The word “form” 
ensures. a degree of permanence to ‘the 
association. The judgment of the Supreme 
Court in State of Madras v. Champakam 
Dorairajan (AIR 1951 SC 226 : 1951 SCR 
525) ruled that the fundamental rights 
are individual rights guaranteed to the 
citizens. The Supreme Court observed 
that : 

“The right to get admission into any 
educational institution of the kind men- 
tioned in cl. (2) is a right which an indi- 
vidual citizen has as a citizen and not 
as a member of any community or class 
of citizens”, 

No doubt there are proup fundamental 
rights also like those guaranteed to min- 
orities but we are not concerned with 
them tow. From a reading of the langu- 
age of Art. 19 (1) (ec) in the light of the 
pronouncements of the Supreme Court, 
it would appear that what all Art. 19 (1) 
(c) guarantees to an Indian citizen is a 
Tight. to associate himself with others. 
After its formation its governance is not} 
guaranteed by the Constitution in express’ 
terms. In other words what all Art. 19 
(1) (c) guarantees is right to form asso- 
ciations leaving the management’s righ 
' to: be governed ‘by the appropriate law. 
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Article 19 (4) prevents forming of 
any association on the grounds 
of sovereignty and integrity of 


India or public order or morality. On 
those grounds the State would be com- 


petent even to prevent formation of as- . 


sociations. It, therefore, appears to me 
that the applicability of Art. 19 (D (c) 
does not extend beyond the exercise of 
individual right to form an association. 
To put it in other words, while Art. 19 
(1) (c) guarantees the right to form an 
association, it does not hold out any such 
guarantee regarding management of such 
association. That area is left free to law 
to march upon. The management of an 
association and its functioning is no one’s 
individual right. Such a right belongs to 
the collective body of the association. On 
that basis Art. 19 (1) (c) guaranteeing an 
individual right afforded no guarantee in 
the matter of exercise of management- 
right. This appears to me to be the view 
which has been taken by the Supreme 
Court in M/s. Raghubar Dayal Jai Pra- 
kash v. Union of India (AIR 1962 SC 
263 : ((1962) 3 SCR 547). In that case 
S. 6 of the Forward Contracts (Regula- 
tion) Act, 1952 which imposes certain re- 
strictions on the recognition of an asso- 
ciation was attacked as‘ violating the 
right to form asSociations guaranteed un- 
der Art. 19 (1) (c) of the Constitution. It 
was argued in that case by late Nambiar 
that while the Constitution had guaran- 
teed the right to form an association in- 
cluding one for fostering or regulating 
forward trading, that where the object of 
the ‘association is lawful the citizen 
through an association and the associa- 
tion itself are entitled by virtue of the 
guaranteed right, to freedom from legis- 
lative interference in the achievement of 
its object except on grounds germane to 
public order or morality etc, In other 
‘words, the freedom guaranteed under 
Art. 19 (1) (c) of the Constitution should 
be read as extending not merely to ‘the 
formation of the association as such, but 


to the effective functioning of the asso- . 


ciation so as to enable it to achieve its 
lawful objectives. On that premise it was 
argued that the aforementioned S. 6 of 
the Forward Contracts (Regulation) Act, 
1952, interfering with internal arrange- 
ment in the matter of selecting the per- 
sonnel to manage it, the framing of the 
bye-laws and regulations which shall 
govern the relationship between the as- 
sociation and its members etc. is invalid 
as those matters do not come within tha 
description of permissible heads of inter- 
ference under Art. 19 (4) of the Con- 
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stitution. This argument which is square- 
ly advanced in support of the extended 
meaning of the right under Art. 19 (1) 


_(c) was rejected by the Supreme Court, 


The above judgment was cited with ap- 
proval and authority in D. A. V. Col- 
lege, Jullundur v. State of Punjab (AIR 
1971 SC 1737) (supra). A five Judges’ 
judgment of this Court rejected similar 
argument in Seethapathi Nageswara Rao 
v. Govt.:of A. P, AIR 1978 Andh Pra 
aa (FB), Our Court has observed (at p. 
39) : 


“There is a mataria difference þe- 
tween individuals claiming a right to 
form an association and the right of 
members of a co-operative society who 
formed an association to carry on busi- 
a or trade under the provisions of the 

ct’ 


It was held in that case that the Co- 
operative Societies Act does not impose 
any restrictions on the individual rights to 
from an assocation but only affects the 
rights of the Co-operative societies to do 
business which is a different and distinct 
right from that of the individual mem- 
bers. .The point I wish to highlight here 
is the distinction the above case draws 
between the individual right to form 
associations and the collective right- to 
manage the association that belongs to 


| the association. 


8. But Mr. Venugopal Reddy’ s strong- 
est reliance is on the judgment of the 
Supreme Court reported in Damyanti v. 
Union of India (AIR 1971 SC 966) (supra). 
A very casual reading of that judgment 
may incline one to a prima facie view 
that the right to form an association 
does not come to an end with the indi- 
vidual citizen forming an association. 
But a careful reading of that judgment . 
is sure to displace these first impressions, 
Damyanti v. Union of India (supra) has 
been considered by the aforementioned 
judgment .of the Constitution Bench in 
D. A. V. College, Jullundur v. State of 
Punjab (AIR 1971 SC 1737) (supra) and 
also by a five Judge Bench of this Court 
reported in Seethapathi Nageswara Rao 
v. Govt. of A. P. (AIR 1978 Andh Pra 121) 
(FB) (supra). These cases interpreted 
Damyanti’s case as not extending the 
right of the citizen under Art. 19 (1) (c) 


.beyond the limits of forming of an asso- 


ciation. Before Damyanti’s case, the Su- 
preme Court d a similar argu- 
ment. 

9. Further it is possible to read Dam- 
yanti’s case itself as constituting no ex- 
ception to the general rule laid down by 
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the Supreme Court in the aforemention- . 


ed case in Raghubar Dayal Jai Prakash 
v. Union of India (AIR 1962 SC 263) 
(supra). In Damyanti’s case (AIR. 1971 
Sc 966) the whole decision turned upon 
the fact that impugned law destroyed 
the right of the existing members to 
continue their association. The Court 
held that tthe right to form 
associations has been violated because 
the impugned Act does not merely regu- 
late the administration of the affairs. of 
the society; what it does is to alter the 
composition of the society itself. The re- 
sult of this change in composition is that 
the members who voluntarily formed the 
association, are now compelled to act in 


that association with other members who- 


have been imposed as members by the 
Act and in whose admission to member- 
ship they had no say. Such alteration in 
the composition of an existing Associa- 
tion clearly interferes with the right of 
the existing members to continue to 
function as members of the Association 
which was voluntarily formed by the 
original founders. The right to form an 
association, in our opinion, necessarily 
implies that the persons forming the as- 
sociation have also the. right to continue 
to be associated with only those whom 
they voluntarily admit in the Associa- 
tion and any law, by which members are 
introduced in the voluntary association 
without any option being given to the 
members to keep them out or any law 
which takes away the membership of 
those who have voluntarily joined it, 
will be a law violating the right to form 
an association. If we were to accept the 
submission that the right guaranteed un- 
der Art. 19 (1) (c) is confined to the imi- 
tial stage of forming an Association and 
does not protect the right to continue 
the Association with the membership 
either chosen by the founders or regu- 
lated by rules made by the Association 
itself, the right would be meaningless 
because, 
formed, a law may be passed interfering 
with its composition, so that the Associa- 
tion formed may not be able to function 
at all. The right can be effective only if 
it is held to include within it the right 
to continue the Association with its com- 
position as voluntarily agreed upon ' by 
the persons forming the. Association”. 
10, The emphasis of the judgment 
throughout has been on the offending 
portions of the impugned statute altering 
the composition of the existing Associa- 
tion by adding to it, and subtracting 
from it, Nowhere we find the Supreme 
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Court protecting the management right 
of an association. On the other hand the 
Supreme Court observed that “the im- 
pugned Act does not merely regulate the 
administration of the affairs of the 
society”, l l 

Damyanti’s case (AIR 1971 SC 966) is 
no authority for the position that Arti- 
cle 19 (1) (c) would extend beyond keep- 
ing the association intact, That judgment 
protects the associations from their in- 
fancy to exist but does no more. Apply- 
ing that reason to the facts of this case, 
I find that the petitioner’s composition is 
not at all altered, neither new members 
are forced upon the’existing members of! 
the petitioner-society nor the existing 
members removed. In these circum- 
stances I hold that the argument of the! 
learned counsel for the petitioner - that! 
the right of the members of the peti-| 
tioner-society guaranteed under Art, 19! 
(1) (c) is offended cannot be accepted. The 
action of the Assistant Commissioner of | 
Endowments pertains not to the right of 
the petitioner-society to form an assocja- 
tion or to keep it intact and inviolable,| 
but only to the right of management of: 
the properties of the Association. The 
later is clearly, in my opinion, not a part: 
of the guaranteed right under Art, 19) 
(1) (c) of the Constitution. 


11, There is another reason why this 
argument of the petitioner cannot be ac- 
cepted. The whole argument of the peti- 
tioner appears to me to be based upon 
one wrong premise implying that the 
members of the petitioner-society have 
inviolable right to manage the propertie3 
which are endowed by them for the pur- 
poses of carrying on the charity. This, 
in my opinion, is not correct. When a 
charity is created, the person. creating 
the charity will lose proprietary interest 
under the General Law in such property 
endowed in the charity. Thereafter the 
kind-hearted and the generous minded 
donor would only be left with the pleas- 
ure and satisfaction derived from the 
services his charity has been rendering. 
At best he can only have a right to man- 
age the charity. But this right to man- 
ave the charity is subject to the parens 
patriae jurisdiction of the Crown which 
is the constitutional protector of all pro- 
perty subject to charitable trusts, which 
are essentially matters of public concern. 
(See ‘Halsbury’s Laws of England, Vol. 5, 
Fourth Edn. Para 870). Tudor on Chari- 
ties, Sixth Edn. at page 302 says- 


“The character of ‘parens patriae’ 
which formerly imposed upon the Crown 
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the duty of watching over the interests 
‚of ward makes it the protector of char- 
ity in general”. 

It follows that thére is no right 
in the members of the petitioner- 
society to claim any management 
over the property belonging to the 


charitable institution in his case. 
“The judgment of the Supreme 
Court in K. A. Samajam v. Commr. 


H. R. & C. E., Hyderabad, AIR 1971 SC 
891 held for this reason that even an 
office of hereditary trustee is not a pro- 
perty right and a hereditary trustee has 
got only a bare right to manage and 
administer the secular estate of the in- 
stitution or the endowment and they do 
not have proprietary or beneficial inter- 
est either in the corpus or in the usu- 
fruct of the estate. For these reasons 
I reject this argument of the petitioner. 


12. It was possible to argue rather at- 
tractively that the above view limiting 
and restricting the fundamental right to 
form an association merely to a right to 
form an association and keep its indi- 
viduality intact by rendering the func- 
tioning of the association dependant upon 
the law, makes the right under Art. 19 
(1) (c) itself illusory. But the judgment 
of the Supreme Court reported in All 
India Bank Employees’ Association v., 
National Industrial Tribunal, AIR 1962 
SC 171 holds that Art. 19 grants rights 
to the citizen as such, and association 
cannot lay claim to the fundamental 
rights guaranteed by that’ Article solely 
on the basis of their being an aggrega- 
tion of citizens. The theory of concentric 
circles extending to the fundamental 
rights has been rejected in that case and 
followed in the above D. A. V. College 
case (AIR 1971 SC 17387). I, therefore, 
hold that the. action of the Assistant 
Commissioner, Chittoor does not infringe 
any fundamental right of the petitioner. 


13. It then remains to consider ths 
argument of the learned counsel Shri 
Venugopal Reddy that the order is bad 
for not giving notice to the existing 
President. This argument of the learned 
counsel is based upon judgment of 
Kumarayya, C. J., and Kondaiah, J., re- 
ported in N. Ramalingayya v. Commr., 
Ch. & H. R. I. E, Hyderabad, (1970) 2 
APLJ 422. Answering an argument based 
on Art. 14 and alleged discrimination 
under S. 15 of the Act the learned Judges 
in that case observed that : 


“Even where the discretion is given, 


the authorities cannot act arbitrarily in-. 
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coming to the conclusion that it is in the 
interests of the institution to appoint. 
non-hereditary trustees. Such a conclu- 
Sion can be reached only after giving 
notice and a reasonable opportunity to 
the hereditary trustee or trustees to 
make their representation for it is they 
who are interested in the matter of the 
management and better administration: of 
the affairs of the institution”, 

These observations do not appear to. 
have any bearing on the question of giv- 
ing notice to a non-hereditary trustee. 
Secondly these observations are made on 
the assumption, which is the basis of 
the entire judgment of the Division 
Bench, that hereditary trusteeship is a 
property right and the imposition of 
non-hereditary trustee by the Endow- 
ment Commissioner under S. 15 of the 
Endowment: Act affects that property 


. right and it should, therefore, be govern- 


ed by the_principles of natural justice. ` 
Now that basic assumption of the Divi- 
sion Bench has been upset by the judg- 
ment of the Supreme Court referred to 
above in K. A. Samajam v. Commr., 
H. R. & C. E., Hyderabad (AIR 1971 SC 
891) (supra). The consequential observa- 
tion of the Division Bench can no longer 
be held to be good law. Cessants Ratione 
Legis Cessat Ipsa Lex (See Broom P. 97). 
In fact it would ‘be wholly purposeless 
to give a notice to the existing trustees, 
except~when they are sought to be re- 
moved during their term on the basis of 
their mis-management or misconduct or 
such other grounds. As that is not the 
case here the question of giving notice 
does not arise. This argument is also, ae- 


cordingly, rejected. 


14, For all the aforesaid reasons, this 
writ petition fails and is, accordingly, 
dismissed, but in the circumstances with- 
out costs. Advocate’s fee Rs. 100-. 

Petition dismissed, 
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“Sayed Jeelam, Appellant v. State 
Transport Appellate Tribunal, A. P., Hy- 
derabad and others, Respondents. - 

Writ Appeals Nos, 324, 307 and 308 of 
1981, D/- 31-12-1981." eo 

(A) Motor Vehicles Act (4 of 1939), 
S. 68-F (1-A) (1-C) — Grant of permit 


“Against judgment of Jeevan Reddy, J., 
in W. P. No. 6676 of 1980, D/- 18-6- 
1981 (Andh Pra). 


CZ/DZ/B313/82/SNV 
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to private operator for route, portions 
of .which covered not by one draft 
scheme but two schemes — Permissible. 
W. P. No. 6676 of 1980, D/- 18-6-1981 
(Andh Pra), Reversed. 

-The proper interpretation to be given 
to S. 68-F (1-C) is that an operator is 
entitled to a permit in respect of a route 


even though the route is nof 
covered by a single draft scheme 
but two draft schemes _ provided 


that no application for a temporary per- 
mit has been made by the State Trans- 
port Undertaking under S. 68-F (1-A). 
If an operator desires to apply for a perm 
mit in respect of a route A to B out of 
which the portion A to C is comprised 
in one draft scheme and C to B in an- 
other draft scheme it is permissible for 
him to apply for a temporary permit in 
respect of A to C; and that has to be 
Zranted as it is comprised in the draft 
scheme. Similarly, he can apply for a 
permit for the route C to B and that 
has also to be granted as it is comprised 
in another draft scheme. If it is there- 
fore possible for an operator to make 
two applications and obtain two tempo- 
rary permits in respect of two contigu- 
ous portions of the route A to C and C 
to B. There is no substantial reason why 
he should not make a single application 
for a temporary permit between A & B, 
The fact that two portions of this route 
are covered by two different draft 
schemes, will not make any difference. 
W. P. No. 6676 of 1980, D/- 18-6-1981 
(Andh Pra), Reversed. AIR 1972 SC 2110 
and AIR 1977 Raj 221, Rel. on. (Para 8) 


(B) Motor Vehicles Act (4 of 1939), 
S. 68-F (1-C) — Word ‘permit’ in sub- 
sec. (1-C) — Meaning of — Permit 
granted to private operator during pend- 
ency of draft scheme — It does not 
cease to be effective when: only tempo- 
rary permit is granted to State Corpora- 
tion. 

A temporary permit granted to a pri- 
vate operator under Sec. 68-F (1-C) is 
valid until a pucca permit is granted to 
the State Transport Undertaking and 
does not cease to be effective when only 
a temporary permit is granted to the 
State Transport Undertaking. (Para 10) 

Though the expression used in S. 68-F 
(1-C) is ‘permit’, having regard to the 
object and purpose of S. 68-F (IT-C) the 
expression should be understood in a re- 
stricted sense as meaning only a pucca 
permit. 8. 68-F (1-C) is intended to cover 
a case where there is delay between the 
publication of the draft scheme and the 
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publication of the approved or modified 
scheme; and in such a case if an applica- 
tion for a temporary permit is made by 
the State Transport Undertaking, the 
authority grants the temporary permit 
to the Undertaking if it is satisfied that 
it is necessary to increase in the public 
interest the number of vehicles operat- 
ing on such route. If the Undertaking 
does not make any such application, a 
temporary permit may be granted to a 
private operator. This provision is‘ there- 
fore made to meet and serve public 
interest. If the expression permit is con- 
strued as referring also to a temporary 
permit granted under sub-sec. (1-A), the 
State Transport Undertaking would be 
entitled to obtain~ a temporary permit 
and displace the private operator within 
a short time after the grant of the tem- 
porary permit to the private operator 
under sub-sec. (1-C). This would enable 
the State Transport Undertaking to lie 
low without applying for a permit under 
S. 68-F (1-A) and come on the seene 
after a private operator is given a tem- 
porary permit under S. 68-F (1-C) and 
apply for a temporary permit under 
S. 68-F (1-A). In such an event, if the 
temporary permit granted to the private 
operator under S. 68-F (1-C) is rendered 
ineffective, it would place the private 
operator who has incurred considerable 
expense and put a bus on the routs, as 
the State Transport Undertaking had not 
chosen to apply for a permit, in a very 
disadvantageous position and he will be 
left to the mercy of the State Transport 
Undertaking. This cannot be the inten- 
tion of the framers of the Act. (Para 10) 

(C) Constitution of India, Art. 133 (1) 
— Substantial questions of law of gen- 
eral importance — Whether a temporary 
permit under S. 68-F (1-C) of the Motor 
Vehicles Act can be granted when the 
route is covered by two draft scheme3 
and whether the expression “permit” oc- 
curring in S. 68-F (1-C) means a tempo- 
rary permit or a pucca permit, are sub- 
stantial questions of law. (Motor Vehicles 
Act (1939), S. 68-F (1-C)). (Para 12) 
Cases Referred : Chronological Paras 
AIR 1981 SC 516: 1981 All LJ 136 8, 10 


1978 Ker LT 410 10 
AIR 1977 Raj 221 8 
AIR 1972 SC 2110 8 
AIR, 1970 Andh Pra 419 10 


R. Venugopal Reddy, for Appellant in 
W. A. No. 324/81 and for Respondent No. 
2 in W. A. No. 308/81; C. Anand Rao, for 
Appellant in W. A. Nos. 307 and 308/81 
and for Respondent No. 4 in W. A. No. 
324/81; . Advocate-General . and Govt. 
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Pleader (for Nos. 1 to 3) in W. A. No. 
324/81, (for Nos. 1 and 2) in W. A. No. 
307/81 and (for No. 1) in W. A. No. 308/ 
81 and G. Suryanarayan (for No. 3) in 
| W. A. No. 307/81 and (for No. 5) in W. A. 
No. 324/81 and P. Bablu Reddy (for Nos, 
. 6 to 10) in W. A. No. 324/81, for Respon- 
dents. 
W. A. No. 324 of 1981 

KUPPUSWAML C. J.:— The appellant 
‘in this writ appeal is the peti- 
tioner in’ Writ Petition No. 6676/ 
80. He applied for the grant of two tem- 
porary permits on the route Nellore to 
Donakonda. By order dated 29-9-1980, 
the application was rejected by the 
Secretary, Regional Transport Authority, 
Neliore on the ground that the route 
partially overlaps a notified route and 
hence S. 68-FF of the Motor Vehicles 
Act (referred to in the judgment as the 
Act) operates as bar. Aggrieved by the 
said order, the petitioner preferred an 
‘appeal to the State Transport Appellate 
Tribunal. Before the Tribunal it was 
contended that in view of the promulga- 
tion of a draft scheme on those routes, 
a temporary permit under Sec. 68F 
(1-C) of the Act could be granted though 


there may be a draft scheme in respect 


of the routes overlapping the route in 
question. In support of this contention, 
he relied upon a decision of this Court 
in W. R. No. 4475/79 to the effect that 
when a route is covered by ‘a draft 
scheme as well as an approved scheme, 
temporary permit can be granted under 
S. 68F (1-C). The Tribunal, however ob- 
served that the route in question was 
not covered by a single draft scheme, 
but two draft schemes one from Nellore 
to Kanigirt (Draft Scheme No. 407/77) 
and another from Mungamoor to Dona- 
konda (Draft Scheme No. 334/77) and 
the route in question was covered by the 
two draft schemes and S. 68F (1-C) will 
not apply and temporary permits cannot 
be granted under that section. In the 
result -the Tribunal dismissed the revi- 
sion petition. The Tribunal, however, held 
that as the application was made for the 
issue of a permit in the place of a per- 
mit which had been cancelled, there was 
sufficient need for the issue of a tempo- 
rary permit. l 

2, The petitioner filed W. P. 6676/80 
praying for the issue of a writ of certi- 
orari quashing the order of the Tribunal 
confirming the order of the Secretary, 
Regiona] Transport Authority, Nellore 
= and for a consequential direction direct- 

ing them to issue two temporary permits 
to the petitioner on the route — Nellore 


ed 
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to Donakonda under S. 68F (1-C) of the 
Motor Vehicles Act. Our learned brother, 
Jeevan Reddy, J- dismissed the writ 
petition, He agreed with the view of the 
Tribunal that it would not be permissi- 
ble to join’ or synthesise two different 
routes in respect of which two different 
draft schemes are pending and grant a 
temporary permit in respect of such a 
route, on the ground that it is covered 
by the two schemes taken together. He 
held that a temporary permit can be 
granted only for a route or a portion of 
the route in respect of which there is a 
single draft scheme. The petitioner has 
preferred this appeal, against the said 
judgment. 

W. A- No. 308/81 ; 

3. This appeal is directed against 
the judgment of Jeevan Reddy, 
J. in W. P. No. 3959/81. The peti- 
tioner in the writ petition applied for a 
temporary permit on the route Nellore 


~to Sitaramapuram via Atmakur when 


one of the permits held by the Andhra 
Pradesh State Road Transport Corpora- 
tiin on that route was cancelled on sur- 
render by them and a vacancy arose on 
the route in question. By his order dated 
20-4-1981, the Secretary, Regional Trans- 
port Authority rejected the application 
on the ground that there was an approv- 
ed scheme covered by G. O:"Ms. No. 1172 
dated 11-8-1975. Aggrieved by the said 
order, the petitioner preferred an ap- 
peal, in A. P. No. 316/81 before the State 
Transport Appellate Tribunal. Pending 
disposal of the appeal, the petitioner re- 
quested for directions directing the 
secretary, Regional Transport Authority, 
Nellore to grant a temporary permit 
The Tribunal by its order dated 23-4- 
1981, directed the latter to grant a tem- 
porary permit on the portion of the route . 
applied for, viz, between Nellore and 
Atmakur, as no temporary permit could 
be issued on the route — Nellore to Sita- 
ramapuram as there was no draft scheme 
covering Nellore to Sitaramapuram. In 
pursuance of the direction, a temporary 
permit under S. 68F (1-C) was granted 
to the petitioner on the route Nellore to 
Atmakur. ‘Thereafter, the Andhra Pra- 
desh Road Transport Corporation (refer- 
red to in the judgment as the Corpora- 
tion) filed an application on 14-5-1981 for 
the grant of a temporary permit under 
S. 68F (1-A) on the route Nellore to At- 
makur in respect of which the petitioner 
was given a temporary permit. The Sec--. 
retary, Regional . Transport - Authority, 
Nellore issued a temporary permit and as 
consequence, directed the petitioner to 
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stop plying his bus and -surrender the 
temporary permit issued to him. Challeng- 
ing the said order, the petitioner filed 
W.P. No. 3959/81 praying for the issue of 
a writ of certiorari to quash the order 


of the Secretary, Regional Transport Au~ 
thority cancelling the temporary permit, 


granted to the petitioner on the route 
Nellore to Atmakur. The writ petition 
was allowed by Jeevan Reddy, J. who 
held that once a temporary permit is 


granted to a private operator under Sec~- 
tion 68F (IT-C) of the Act, it is effective. 


until the grants of a pucea permit to the 
Corporation. In the result, he allowed the 
writ petition. He however observed that 
it was open to the Corporation if it so 
choose to object to the grant of tempo- 
rary permit on the ground it was granted 
without forming the necessary satisfac- 
tion, viz., that it was necessary to in- 
crease in the public interest the number 
of vehicles operating on the route or por- 
tion thereof covered by a draft scheme. 
W. A. No. 307/81 
4. Is directed 
ment of 
W.P. No. 3871/81. In this case, the peti- 
tioner applied for a temporary permit on 
the inter district route Nellore to Macha- 
varam. The Joint Commis- 
sioner-cum-Secretary, State Transport 
Authority rejected the application on the 
pround that with respect to the said route, 
there was already an approved scheme 


against - the judg- 


and that the Corporation’ was also plying 


a bus on the route. The petitioner pre- 
ferred a revision before the Transport 
Appellate Tribunal and it was contended 
before the Tribunal that there were two 
draft schemes and if the two.draft sche- 
mes taken together, they would cover 
the route in question. The Tribunal was 
of the view that though a temporary per- 
mit could be given on the basis of the 
approved scheme, the two draft schemes 
cannot be combined to cull out another 
route for the grant of temporary permit. 
It was then contended before the Tribu- 
nal that a temporary permit could be 
granted in view of the approved scheme 
No. 471/77 from Nellore to Singaraya- 
konda as the route for which the peti- 
tioner was seeking a temporary permit 
was covered by that scheme. The Tribu- 
nal however observed that this could be 
done only if a fresh application was made 
by the petitioner. In pursuance of the 
said observation, the petitioner filed a 
fresh application on 25-8-1981 for the 
grant of a temporary permit on the route, 
Nellore to Singarayakonda under Sec- 
tion 68F (1-C) of the Act, The Secretary, 
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‘aforementioned, 


Jeevan Reddy, J. in 
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Regional Transport Authority granted 
the said permit, It stated that it shall 
cease to be effective on the ‘issue of a 
permit to the Corporation in respect of 
that area, portion- or route thereof, Sub- 
Sequently, the Corporation applied for 
a temporary permit'on the route Nellore 
to Vijayawada via Kavali, in pursuance 
of the approved scheme No. 471/77 and a 
temporary permit was granted to the 
Corporation. In view of this order, the 
Secretary, Regional Transport Authority. 
issued a notice to the petitioner stating 
that as a temporary permit has been 
granted to the Corporation on the route 
the petitioner should 
stop plying his bus immediately and sur- 
render the temporary permit. The peti- 
tioner thereupon filed the writ petition 
for quashing the said order. As the main 
question for consideration in this writ 
petition was the same as in W.P. No. 
3959/81, viz., whether a temporary permit 


` issued to a private operator under Sec~ 


tion 68FF (1-C) would enure until a pucca 
permit is granted to the Corporation or 
whether it would have to be surrendered 
even when a temporary permit is granted 
to the Corporation, the two writ petitions 
were heard together and disposed of by 
a common judgment. Having regard to 
the view taken by Jeevan Reddy, J. that 
the permit issued to the private operator 
will continue to be valid until a pucca 
permit is issued to the Corporation, he 
allowed this writ. petition also. He, how- 
ever, held that the temporary permit 
granted to the Corporation pertained to 
a larger route viz., Nellore to Vijayawada, 
the permit. granted to the Corporation 
cannot be said to be invalid or incompe- 
tent. The writ appeal has been ` filed by 
the Corporation against the Judgment of 
Jeevan Reddy, J. in W.P. No. 3871/81. 
All these writ appeals have been heard 
together and are being disposed of by 
this common judgment, 

5. Before dealing with the questions 
that arise for consideration in these writ 
appeals, it will be convenient to set out 
the relevant provisions of the Motor 


| Vehicles Act, 


6- Section 68-C deals with preparation 
and publication of scheme of road trans-' 
port service of a State Transport Under- 
taking,.in the following terms: 

“Where any State transport under- 
taking is of opinion that for the purposes 
of providing an efficient, adequate, eco- 
AEE a co-ordinated road 
ransport service, ft is necessary in the 
public interest that road transport ser- 
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vices in general or any particular class of 
such service in relation to any area on 
route or portion thereof should be run 
and operated by the State Transport 
Undertaking, whether to the exclusion, 
complete or partial, of other persons or 
otherwise, the State Transport Undertak- 
ing may prepare a scheme giving parti- 
culars of the nature of the services pro- 
posed to be rendered, the area or route 
proposed to be covered and such other 
particulars respecting thereto as may be 
prescribed and shall cause every such 
scheme to be published in the Official 
Gazette and in such other manner as the 
State Government may direct.” 


Section 68-D provides for objections to 
the scheme and after hearing which, the 
State Government is authorised to ap- 
prove or modify the scheme. 

_%. Section 68-D (3) is as follows: 

. "The scheme as approved or modified 
under sub-section (2) shall then be pub- 
lished in the Official Gazette by the State 
Government and the same shall there- 
upon become final and shall be called the 
approved scheme and the area or route 
to which it relates shall be called notified 
area or notified route.” 


Sections 68-F and 68-FF which are the 
main provisions with which we. are con- 
cerned are in the following terms: 


“g8-F. Issue of permits to State Trans~ 


port Undertaking:— (1) Where, in pur- 
Suance of an approved scheme, any State 
Transport Undertaking applies (in such 
manner aS may be prescribed by the 
State Government in this behalf) for a 
Stage carriage permit or a public carrier’s 
permit or a contract carriage permit in 
respect of a notified area or notified 
route, the State Transport Authority in 
any case where the said area or route 
lies in more than one region and the Re« 
gional Transport Authority in any other 
case shall issue such permit to the State 
Transport Undertaking notwithstanding 
anything to the contrary contained in 
Chapter IV. 


(1-A) Where any scheme has been pub- 
fished by a State Transport Undertaking 
under Section 68-C, that undertaking may 
apply for a temporary permit, in respect 
of any area or route or portion thereof 
specified in the said scheme, for tha 
period intervening between the date of 
publication of the scheme and the date of 
publication of the approved or modified 
scheme, and where such application is 
- made, the State Transport: Authority ot 
the ‘Regional ‘Transport Authority, as the 
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case may be,- shall, if it is satisfied that 
it is necessary to increase, in the public 
interests, the number of vehicles operat- 
ing in such area or route or operation 
thereof, issue the temporary permit pray- 
“a for by’ the State Transport Undertak= 

a -B) A fennpocary permit issued in 
pursuance of the provisions of sub-secer 
tion (1-A) shall be effective:— i 

(i) if the scheme is published under 
sub-section (3) of Section 68-D, until the 
grant of the permit to the State Trans- 
port Undertaking under - sub-section (1), 
or 

(ii) if the scheme is not published un- 
der sub-section (3) of Section 68-D, until 
the expiration of one week from the data 
On which the order under sub-section (2) 
of Section 68-D is made. 

(1-C) If no application for a temporary 
permit is made under sub-section (T-A), 
the State Transport Authority or the Re 
gional Transport Authority, as the case 
may be, may grant, subject to such con- 
ditions as it may think fit, temporary 
permit to any person in respect of the 
area or route or portion thereof specified 
in the scherne and the permit so granted 
Shall cease to be effective on the issue of 
a permit to the State Transport Under 
taking in respect of that area or route or 
portion thereof. 

(1-D) Save as otherwise provided in 
sub-section (1-A) or sub-section (1-C) no 
permit shall be granted or renewed dur- 
ing the period intervening between the 
date of publication, under ` Section 68-C, 
of any scheme and the date of publica- 
tion of the approved or modified scheme 
in favour of any person for any class of 
road transport service in relation to an 
area or route or portion thereof covered 
by such scheme: 

Provided that where the period of. op- 
eration of a permit in relation to any area, 
route or portion thereof, specified in a 
scheme published under’ Section 68-C 
expires after such publication, such per- 
mit may be renewed for a limited period, 
but the permit so renewed shall cease to 
be effective on the publication of the 
scheme under sub-section (3) of Sec 
tion 68-D. 

(1-E) Where a State Transport Under- 
taking applies for renewal of a permit 
within the period: specified in sub-sec- 
tion (2-A) of Section 58, the State Trans<- 
port Authority or, as the case may be, the . 
Regional Transport Authority, shall. . re- 
new such permit, notwithstanding | any- 
te the a. Contained in € m 
ter 4 BRNS 
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- (2) For the purpose of giving effect to 
the approval scheme in respect of a noti- 
fied -area or notified route, the State 
Transport Authority or as the case may 


be, the Regional Transport Authority. 


concerned, roay, by order,— 

' (a) refuse to entertain any application 
for the grant or renewal of any other 
permit or reject any such application as 
may be pending; 

_ (b) cancel any existing permit; | 

. (c) modify the terms of any existing 
permit so as to— 


(i) render the permit ineffective be- 
yond a specified date; ! 

(ii) reduce the number of vehicles auth- 
orised to be used under the permit; 
- ii) curtail the area or route covered 
by the permit in so far as such permit 
relates to the notified area or notified 
route. : 


(3) For the removal of doubts, it is 
hereby declared that no appeal shall he 
against any action taken, or order pass- 
ed, by the State Transport Authority or 
any Regional Transport Authority, under 
sub-section (1) or sub-section (2), 


. 68-FF, Restriction on grant of permits 
in respect of a notified area or notified 
route. -—— Where a scheme has been pub- 
lished under sub-section (3) of Section 
68-D in respect of any notified area or 
notified route, the State Transport Auth- 
ority, or the Regional Transport Auth- 
ority as the case may be, shall not gran 
any permit except in accordance with the 
provisions of the scheme: 


` Provided that where no application for 
a permit has been made by the State 
Transport Undertaking. in respect of any 
notified area or notified route in pursu~ 
ance of an approved scheme, the State 
Transport Authority, or the Regional 
‘Transport Authority as the case may be, 
may grant temporary permits to any per 
son in respect of such notified area or 
notified route subject to the condition 
that such permit shall cease to be effec- 
tive on the issue of a permit to the State 


Transport Undertaking in respect of that: 


area or route.” 

' 8. It is thus seen that S. 68-F, (1-AJ 
enables the. State Transport 
respect of 
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the period intervening between the date 
of publication of the draft scheme and the 
date of publication of the approved or 
modified scheme.. If the authority is 
satisfied that it is necessary to increase, 
in the public interest, the number of 
vehicles operations in the route, it will 
issue the necessary permit to the State 
Transport Undertaking. If, however, no 
such application is made by the State 
Transport Undertaking, a temporary 
permit may be granted to any private 
operator under S. 68-F (1-C). The sub- 
mission which was made on behalf of 
the State Transport Undertaking and 
which found favour with the Tribunal 
and Jeevan Reddy J was that a temporary 
permit can be granted under Sec. 88-F 
(1-C) of the Act only if the area or route 
or portion thereof was comprised in one 
Single draft scheme. If the route form- 
ing the subject matter of the application 
for temporary permit was comprised in 
more than one scheme, it is not possible 
to take the two schemes together and ap- 
ply the provisions of Sec. 68-F (1-C). We 
are unable to share this view. If an 
operator desirés to apply for a permit in 
respect of a route A to B out of which 
the portion A to C is comprised in one 
draft scheme and C to B in another draft 
scheme it is permissible for him to appl 
for a temporary permit in respect of A to 
C;. and that has to be granted as it is 
comprised in the draft scheme. Similarly, 
he can apply for a permit for the rou 
C to B and that has also to he granted as 
it is comprised in another draft schem 
If it is therefore possible for an operator 
to make two applications and obtain 
temporary permits in respect of two con- 
tiguous portions of the route A to C and 











view, make any difference, It is signifi 
cant to note in this connection that it is 
permissible for a person to have two 
buses under one permit. (Vide M.S.R.T. 
Corporation v. S. T. Authority, Bombay, 
AIR 1972 SC 2110 paragraph 3). In Sri- 
nath Sharma v. S.T.A. Tribunal, AIR 1977 
Raj 221 the.question for -consideration 
was Whether a temporary permit can be 
issued by invoking the power both under 
Section’ 68-F. (1-C) and Sec. 62 (1) (©). of 
the Act. It; was. held that it could be done. 
we do not 
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reason why it is not permissible to . give 
a single permit in respect. of a route, a 
portion of which is covered by one draft 
scheme and another portion ìs covered 
by snother draft scheme. The important 
consideration which should weigh 
the authorities is the interests of the pub- 
lic and the view which we have taken 
will be in consonance with public interest. 
In Praveen Ansari v. STA. Tribunal, 
Lucknow, AIR 1981 SC 516, the Supreme 
Court had to consider a case where in a 
route for which 7 permits were sanction- 
ed, the State Transport Undertaking ap- 
plied only for three permits under Sec- 
tion 68-F (1-A). It was contended that 
private operators, could not apply for the 
other four permits under Sec. 68-F (1-C),. 
The Supreme Court held that if the Cor- 
poration was unable to provide vehicles 
for the optimum strengths fixed by the 
State Transport Authority the remaining 
permits will have to be granted to any 
other person willing to obtain temporary 
permit.. The Supreme Court observed 
that in interpreting the provisions of 
Chapter IV-A of the Act, the authority 
under the Act must not lose sight of the 
fact that the primary consideration must 
be the service available to the travelling 
public. Undoubtedly the competing 
claims between the Corporation and the 
other private operators have to be const- 
dered. But the overall consideration viz., 
the service is for the benefit of the travel- 
ling public should never be overlooked 
for a moment. In the light of this test, we 
are of the view that the proper interpre- 
tation to be given to Sec. 68-F (1-C) is 
that an operator is entitled to a permit 
in respect of a route even though the 
route is not covered by a single draft 
scheme but two draft schemes provided 
that no application for a temporary per- 
mit has been made by the State Trans- 
port Undertaking under S. 68-F (1-A) of 
the Act. 

9. A further contention was raised by 
the respondents in W.A. 324/81 that the 
route was covered also by approved sche- 
mes and therefore under Sec. 68-FF, no 
permit at all can be granted 
to a private operator. Sri Venu- 
gopal Reddy, submitted that this 
contention should not be allowed to be 
raised as this was being raised for the 
first time in Writ Appeal. It was however 
to be noted that the Tribunal held against 
the appellant who filed the Writ Petition 
and, the Writ Petition was also dismissed. 
Hence there was no occasion for the re- 
spondents to raise this question ‘before 
the Tribunal or before Jeevan Reddy J. 
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Further, we find that this contention 
seems to have been raised before the 
Tribunal though it had no necessity to 
deal with the same as it decided against 
the petitioner on the ground that Sec- 
tion 68-F (1-C) has no application -where 
the route in question is covered by twa 
draft schemes. Now that we are taking a 
different view and holding that S. 68-F 
{1-C) applies even though the route is 
covered by two draft schemes, it is open 
to the respondents to support the deci- 


, sion of the Tribunal and Jeevan Reddy J. 
‘On another ground viz., that as therefore 


approved schemes, the permit could not 
be granted to the petitioner u/s. 68-FF. 
The appellant may on the other hand 
contend that even if there is an approved 
scheme, still a temporary permit can be 
granted under Sec, 68-FF proviso if the 
State Undertaking has not applied for 
a permit. We are not inclined to go 
into these questions at this stage as they 
would depend also upon questions of fact 
regarding the existence of the approved 
schemes and the routes covered by ap 
proved schemes, whether the State Un- 
dertaking has applied for a permit or 
not in respect of- the route covered by 
the approved schemes. We therefore con~ 
sider that the proper course is to allow 
the Writ Appeal and set aside the order 
of the Tribunal and direct it to hear tha 
appeal and dispose of the same after 
dealing with the contention that the per 
mit cannot be granted in view of the 
existence of approved schemes covering 
the route. The parties may urge all con- 
tentions of law and fact relating to this 
aspect before the Tribunal. The Writ Ap- 
peal 324/81 is allowed to the extent indi» 
cated above; but in the circumstances. 
without costs. 


10. W.A. Nos. 307 and 808/1981:—- In 
these cases, the question for considera- 
tion is whether a temporary permit 
pranted to a private operator under Sec- 
tion 68-F (1-C) is valid untl a pucca per- 
mit is granted to the State Transport 
Undertaking or whether ij ceases to be 
effective even if a temporary permit is 
granted to the State Transport. Under- 
taking. Under the last part of Sec. 68-# 
(i-C), it is provided that the permit shall 
cease to be effective on the issue of @ 
permit to the State Transport Undertak-+ 
ing in respect of that area or route or 
portion thereof. Jeevan Reddy, J. took 
the view that the expressiqn ‘permit’ in 
this part of the section means a pucca 
permit and will not include a temporary 
permit, The contention of ‘the State 
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Transport Undertaking on the other 
hand. is that even on the grant of a tem- 
porary permit to the Undertaking, the 
temporary permit granted ‘to the private 
operator under Section 68-F (1-C) would 
cease to be effective. It is argued that the 
general expression ‘permit’ is wide 
enough to include a.temporary permit, 
Reliance is placed upon the decision in 
G. Madhava Rao v. R. T. Authority, AIR 


1970 Andh Pra 419. It is true that the 


expression used in Sec. 68-F (1-C) is ‘per- 
mit’ but having regard to the object and 
purpose of Sec. 68-F (1-C) of the Act, we 
are of the view that the expression 
should be understood in a restricted sense 
as meaning only a pucca permit. AS 
Jeevan Reddy J. has pointed out that 
Sec. 68-F (1-C) is intended to cover 4&4 
case where there is delay between the 
publication of the draft scheme and the 
publication of the approved or modified 


scheme; and in such a case if an applica- 


tion for a temporary permit is made by 
the State Transport Undertaking, the 
authority. grants the temporary permit to 
the Undertaking if it is satisfied that 
it is necessary to increase in the public 
interest the number of vehicles operating 
on such route. If the Undertaking: does 
not make any such application, a tempo- 
rary permit may be granted to a private 
operator. This provision is therefore 
made to meet and serve public interest. 
If the expression permit is construed as 
referring also to a temporary permit 
granted under sub-section (1-A), the 


State Transport Undertaking would be 


entitled to obtain a temporary permit and 
jdisplace the private operator within 8 
short time after the grant of the tempo- 
rary permit to the private operator under 
sub-section (1-C). This would enable the 
State Transport Undertaking to lie low 
without applying for a permit under 
S. 68-F (1-A) and come on the scene after 
a private operator is given a temporary 
permit under Section 68-F (1-C) and 
apply for a temporary permit under Sec- 


tion 68-F (I-A). In such an event, if the- 


temporary permit granted to the private 
operator under Section 68-F (1-C) is 
rendered ineffective, it would place the 
private operator who has incurred con- 
siderable expense and put a bus on the 
route, as the State Transport Undertak- 
ing had not chosen to apply for a permit, 


in a very disadvantageous position and- | 


he will be left to the mercy of the State 
Transport Undertaking. We do not think 
that this could have been the intention of 
the framers of the Act, On the other 
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hand; as pointed out by Sri G. Surya- 
narayana, the Act has used the expression 
‘temporary permit’ whenever it wanted 
to refer to a temporary permit. Jeevan 
Reddy J. has also referred to the obser- 
vations of the Supreme Court in Praveen 
Ansari v. S.T.A. Tribunal, Lucknow (AIR 
1981 SC 518) (supra), which lends some 
support to this-view. We are also in agree- 
ment with him in holding that the view 
expressed by the Kerala High Court in 
Sankaran Nair v. R.T.A., Kottayam, 1978 
Ker LT 410, is not correct, 


1}. In the result, we agree with the 
view of Jeevan Reddy J: that the impugn- 
ed notices given to the petitioners in the 
two Writ Petitions out of which Writ 
Appeals 307 and 308/1981. arisa directing 
the petitioners to surrender their permits 
as a consequence of the grant of tempo- 
rary permits to the State . Transport 
Undertaking, are bad. The Writ Appeals 
307 and 308/1981 are therefore dismissed 
but in the circumstances, without costs, 


12. An oral application for leave to 
appeal to the Supreme Court is made on 
behalf of the Andhra Pradesh State Road 
Transport Corporation. We consider that 
these cases are fit cases for granting leave 
to appeal. to the Supreme Court as the 
following questions of law are involved. 
which in our view are of general import- 
ance which require consideration by the 
Supreme Court. 


1, Whether a temporary permit nce 





Section 68-F (1-C) of the Motor Vehicles 
Act can be granted when the route is 
covered by two draft schemes? 

2. Whether the expression ae 
occurring in S. 68-F (1-C) means a tem- 
porary permit or a pucca permit. 

13. Leave granted, l 

Order accordingly. 
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PUNNAYYA AND RAMACHANDRA 

RAJU, JJ. l 

R. Ramanujam, Petitioner v. D. Ven- 
kat Rao and another, Respondents, 

Civil. Revns. Petns. Nos. 1324 and 2094 
of 1981, D/~ 29-12-1981. 

(A) A. P. Buildings , Rent and 
Eviction) Control Act (15 of 1960), Ss. 2 
(ix), 14, 24 (2) — Death of tenant — His 
egal heir is entitled to claim tenancy 
rights — Application for eviction against 
legal representative — Maintainable — 
Legal representative — Absence of defl- 
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nition in Act — That in C.P.C. applies — 
Nephew is legal representative. AIR 1978 
Andh Pra 277, Overruled; AIR 1965 SC 
414 and AIR 1972 SC 2526 Not followed in 
view of AIR 1976 SC 2229, ((i) Civil P. C. 
(1908), S. 2 (11) — (ii) Interpretation of 
Statutes). 


A contractual tenant has an estate or 
property in the subject-matter of the ten- 
ancy and heritability is an incident of the 
tenancy. It cannot be assumed, however, 
that with the determination of the ten- 
ancy the estate must necessarily disap- 
pear and the statute can only preserve 
his status of irremovability and not the 
estate which he had in the premises in 
his occupation. AIR 1976 SC 2229, Rel. on, 
AIR 1965 SC 414 and AIR 1972 SC 2526 
Not followed in view of AIR 1976 SC 
2229, (Para 28) 


Thus, where a tenant dies his legal 
heir is entitled to claim tenancy rights 
by operation of law in respect of the pre- 
mises for which the deceased was the 
tenant, even though he does not come 
under any of the categories of persons 
enumerated in S. 2 (ix) of the A. P. Rent 
Control Act. This right is conferred on a 
statutory tenant by virtue of the incident 
of heritability just as it is available in the 
case of a contractual tenant. (Para 29) 


Therefore, an application for eviction 
is maintainable. against the legal repre- 
sentative of the deceased tenant though 
it does not come within the categories of 
persons mentioned in S. 2 (ix) of the 
'A. P. Rent Control Act, as S. 24 (2) there- 
of permits that an eviction petition can 
be filed against the legal representatives 
of the tenant. (Para 32) 


= Accordingly, even though a nephew 
does not come under the cotegories of 
persons mentioned in S. 2 (ix) of the A. P. 
Rent Control Act, he would come under 
the legal’ representative as defined in Sec- 
tion 2 (11) of the Civil P. C. as there 18 
no definition of legal representative in 
the A. P. Rent Control Act. When the 
A. P. Rent Control Act is silent the defi- 
nition of legal representative given in 
the Civil P. C. applies. A legal heir can 
be brought.on record in an eviction peti- 
tion and the is entitled to claim tenancy 
rights of the deceased-tenant by virtue of 
the heritability. AIR 1978 Andh Pra 277, 
Overruled. (Paras 33, 34; 35, 37) 


(B) 
Law declared by Supreme Court — Con- 
flict between decisions given by 
of equal strength — Decision of, 
Bench. binding. (Precedents). 
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Article 141 gives a constitutional status 
to the theory of the precedents in respect 
of the law declared by the Supreme 
Court, which is essential for proper ad- 
ministration of justice. Where there is 
conflict between the two decisions of the 
Supreme Court given by Judges of equal 
strength, the decision of the later Bench 


would be binding. (Para 3) 
Cases Referred: Chronological Paras 
- AIR 1978 Andh Pra 277 16, 38 
AIR 1976 SC 2229 17, 22, 
. 31, 32, 34, 36, 37 

AIR 1972 SC 2526 18, 20, 25, 31 
(1970) C.R.P. No. 99 of 1969, D/- 24-4- 
1970 (Andh Pra) 32 
ATR 1965 SC 414 18, 19, 25, 3T 


M. Surya Gupta, for Petitioner; N. V. 


B. Shankara Rao, for Respondents. 


PUNNAYYA, J.:— Civil Revision Petl- 
tion No. 1324 of 1981-is directed against 
the judgment passed by the Chief Judge, 
City Small Causes Court, Hyderabad, in 
R. A. No. 1 of 1976. 


2 One K. Rajayya was the original 
tenant, who took the premises bearing 
Nos. 8-4-154 and 3-4-155, Tobacco Bazar, 
Secunderabad, on a monthly rent of Ru- 
pees 100 from the landlord. Rajayya died 
on 29-1-1971, Rajayya’s concubine Seeth- 
amma, who has living with Rajayya, at 
the time of his death, requested the land- 
lord to allow her to continue in the pre- 
mises in question after the death of Raj- 
ayya on the same rent of Rs. 100 per 


-month from 1-2-1971 till she gets am 


alternative accommodation. The landlord 
agreed to take Seethamma as his tenant 
and permitted her to be in. the occupation 
of the suit premises on the same rent of 
Rs. 100 per month from 1-2-71. As she 
failed to pay the rents from 1-2-1971 till 
the end of November, 1972, the landlord 
got issued a notice on 19-12-1972 termi- 
nating the tenancy of Seethamma and 
asked her to vacate the premises by Janu- 
ary, 1973 and demanded her to pay Ru- 
pees 2,200 towards arrears of rent. There- 
after the landlord filed eviction petition 
against Seethamma on the ground of wil- 
ful default In the payment of rents. He 
also took the ground of subletting alleg- 
ing that Seethamma had sublet the pre- 
mises to one Ramanujam, the nephew of 
the original tenant, Rajayya. 


3. Seethamma resisted the eviction 
petition. She denied the landlord’s alle- 
gation that after the death of Rajayya 
she requested the landlord to allow’ her 
to be in the occupation of the premises 
in question on the rent of Rs. 100 per 
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month from 1-2-1971.till she gets'an 
alternative accommodation and she as- 
serted that she was not the tenant of the 
landlord. She also contended that Rama- 
nujam, the nephew of Rajayya is tenant 
of the suit premises after the death of 
Rajayya. She, therefore, contended that 
she did not commit any wilful default nor 


any sub-letting. 


4. Ramanujam filed LA. No. 462 of 
1974 for impleading himself requesting 
the Rent Controller to implead him as re- 
spondent No. 2 in the eviction petition 
R. C. No. 38 of 1974. He claimed that he 
was the nephew of the original tenant, 
Rajayya and he was living with him at 
the time of his death and he should, 
therefore, be treated as the heir of Raj- 
ayya and as the statutory tenant. The 
Rent Controller allowed his petition and 
impleaded him as second respondent in 
the above mentioned Eviction Petition as 
per the order dated 11-10-1974. Rama- 
nujam filed counter, resisting the eviction 
petition. He contended that he and the 
first respondent are entitled to occupy 
the premises under law as of right after 
the death of the tenant, Rajayya. He also 
contended that he was paying rents even 
during the lifetime of Rajayya. He fur- 
ther contended that he filed R. C. No. 170/ 
1972 under S. 14 of the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act, 1960, hereinafter called as 
the A. P. Rent Control Act, alleging that 
he was the tenant of the. landlord-peti- 
tioner’s father and the petitioner inter- 
fered with his amenities of passage etc. 
But that petition .was dismissed for de- 
fault. He denied the allegation of the 
landlord that he was the sub-tenant of 
Seethamma. He also contended that he 
was paying rent till Aug., 1972 and later 
the landlord refused to receive the rents 
with ulterior motive. oe 


5. The learned Rent Controller held 
that the second respondent’s contention 
that he is the tenant is barred by res judi- 
cata in view of the decision in R. C. No. 
170 of 1972 as the Rent Controller gave 
a finding in I. A. No. 504 of 1972 in R.C 
No. 170 of 1972 that the second respon- 
dent is not the tenant and that finding 
binds the second respondent even though 
R. C. No. 170 of 1972 filed by him was 
dismissed for default. Even on merits 
the learned Rent Controller held that 
there is no relationship of landlord and 
tenant between them in respect of the 
premises occupied by him. But the learn- 
‘ed Rent Controller held that the firsti 
.Fespondent is the tenant of the peti- 


R. Ramanujam v. D. Venkat Rao 


A. P. 229 


tioner-landlord. He r the peti- 
tioner’s claim of sub-letting. He also held 
that the first respondent committed de- 
fault in the payment of rents. On the 
basis of the finding that the first respon- 
dent committed wilful default, the learn- 
ed Rent Controller allowed the eviction 
petition ‘and directed both the respon- 
dents Seethamma and Ramanujam to 
vacate and deliver vacant possession of 
the premises within two months from the 
date of the order. 


6. Aggrieved with the said order of 
eviction the second respondent preferred 
Appeal R. A. No. 1 of 1976 before the 
Chief Judge City Small Causes Court, 
who is the Appellate Authority. The 
first respondent did not choose to prefer 
any appeal. Hence the second respondent- 
appellant impleaded Seethamma in the 
appeal. But during the pendency of the 
appeal Seethamma died. 


7. The Appellate Authority did not 
accept the claim of appellant Ramanujam 
that he was the tenant by the operation 
of law under S. 2 (ix) of the Act after 
Rajayya’s death, even though he was 
Rajayya’s nephew and living with him as 
a member of his family, since he does not 
come under any of the categories of the’ 
persons mentioned in S, 2 (ix) of the Act. 
He, therefore, held that Ramanujam is 
not the tenant of the landlord and hence 
the appeal filed by him is not maintain- 
able. In view of the finding that the ap 
peal is not maintainable, the Appellate 
Authority felt it not necessary to exam- 
ine the questions whether Seethamma had 
hot sublet the premises to Ramanujam 
or whether Ramanujam committed wil- 
ful default in payment of rents? The Ap- 
pellate Authority, therefore, dismissed 
the appeal. Aggrieved with the judgment 
passed by the Appellate Authority in R. A. 
No.1 of 1976 Ramanujam preferred this 
revision. , i ` 


8. After the dismissal of R. A. No. 1 of 
1976 the landlord filed E. P. No. 18 of 
1981 in R. C. No. 38 of 1974 before the 
Rent Controller, Secunderabad, against 
Ramanujam. Then Ramanujam filed E. A. 
No. 28 of 1981 under R. 23 (7) of the Rent 
Control Rules. In that petition Ramanu- 
jam contended that inasmuch as the Rent 
Controller and the Appellate Authority 
held that he was not the tenant; he can- 
not be evicted on the basis of the orders 
passed in R. C. No. 38 of 1974, confirmed 
by the judgment in R. A. No. 1 of 1976 
and the Rent Controller has no jurisdic- 
tion to. pass orders of eviction against him 
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and as such the F. T, is not maintainable 
and it should, therefore, be dismissed. 


9. The landlord contended in his coun- 
ter that Ramanujam, against whom ‘the 
eviction order’ was passed and the same 
was confirmed by the Appellate Authority 
is not permitted to take the plea,that the 
eviction petition is not maintainable since 
‘he got- himself impleaded in the eviction 
‘petition even though the landlord did not 
implead him and hence he is bound by 


the eviction order and it is not open to - 


him to take inconsistent plea that he is 
not the tenant and the Rent Controller 
has no jurisdiction to pass eviction order. 


10. The Rent Controller took the view 
that Ramanyujam js not a third party but 
he got himself impleaded as party in 
R. C. No, 38 of 1974 as the second re- 
Spondent and hence he is bound by the 
orders passed in R, Ç. No, 38 of 1974 and 
confirmed by the Appellate Authority in 
R. A, No. 1 of 1976. He therefore, observ- 
ed that the provisions of R, 23 (7) are not 
available to Ramanujam and dismissed 
the E. A. No, 28 of 1981. Aggrieved with 
that order Hamanujam filed C.R.P. No. 
2094 of 1981. 


11. The two revisions came for hear- 
ing before Muktadar, J. The learned 
counse] appearing for the revision peti- 
tioner contended that the authorities be- 
low have no jurisdiction to order for 
eviction of the revision petitioner when 
they came to the conclusion that the revi- 
Sion petitioner was not the tenant and 
when under the Rent Control Act 
the Rent Controller has jurisdiction to 
pass orders of eviction only against a 
tenant. The counsel appearing for the 
landlord, on the other hand, contended 
before the learned single Judge that since 
Ramanujam got. himself impleaded in 
the eviction petition claiming himself to 
be the tenant of the landlord, he is bound 
by the decision of the authorities below 
when the order for eviction is passed 
from the premises after holding that he 
was not the tenant. Brother Muktadar, 
J., entertained a doubt wheher the au- 
thorities below were correct in passing 
orders of eviction under the Rent Control 
Act when they gave a finding that the 
revision petitioner was not the tenant of 
the landlord and there was no assignment 
of tenancy, nor he was a sub-tenant of 
the landlord. The learned single Judge, 
therefore, felt that a question of impor- 
tance is involved, and hence, it should be 
‘decided by a Bench, and thus he referred 
the matter to a Bench. ‘Thus the matter 
came before us, ; 
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12. Sri Surya Gupta appearing for the 
revision petitioner contends that the 
authorities below did not consider the 


‘provisions of S. 2 (ix) of the Act in their 


proper perspective and are erroneous in 
not taking Ramanujam as the tenant. by 
operation of law even though he is the 
heir of the original tenant, Rajayya and 
was living with him at the time of death 
in the premises and the definition of the 
tenant should not be restricted to the 
tenant, his surviving spouse or son or 
daughter of the deceased. son who had 
been living with the tenant in the build- 
ing as member of the tenant’s family up 
to the death of the tenant, and a person 
continuing in possession after the termi- 
nation of the tenancy in his favour, 


13. Sri Sankararao, appearing for the 
landlord, on the other hand, contends that 
the landlord filed ` the eviction petition 


against Seethamma but not against 
Ramanujam. But Ramanujam got 
himself impleaded as the 2nd re- 
Spondent in the eviction ‘petition 


R. C. No, 38/1974 after obtalning orders 
therefore, contends that he is bound by 


the orders of eviction passed by the autho- 


Titles below and the Authorities below 
were justified under law in ordering for 
eviction of Ramanujam from the premises 
after holding ‘that he is not a tenant and 
hence it is not open to Ramanujam to 
take inconsistent stand in the execution - 
Petition and plead that he is not the ten- 
ant and that the Rent Controller had no 
Jurisdiction to pass orders of eviction 
against him, 


14, Befere we deal with the several 
contentions raised by both the sides, we 
would like to consider the scope and ef- 
fect of the provisions of S. 2 (ix) of the 
Act, which give the definition of the ten- 
ant. S. 2 (ix) of the Act reads as follows:— 


“Tenant” means-any person by whom 
or on whose account rent is payable for 
building and includes the surviving 
Spouse, or any son or daughter, of a 
deceased tenant who had been living with 
the tenant in the building as member of 
the tenant's family up to the death of 


the tenant and a person continuing in 


possession after the. termination of the 
tenancy in his favour, but does not include 
a person placed in occupation of a build- 
ing, by its tenant or a person to whom 
the collection of rents or fees in a publie 
market, cartstand or slaughter house or 
of rents for shops has been framed ouf 
or leased by. a local authority,” 
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15. This definition would make it clear 
that (1) a person by whom rent is pay< 
able or on whose account rent is payable 
for a building is treated as a tenant, (2) 
if such a tenant dies, his surviving spouse 
or his son or daughtér who had béen liv- 
ing with him in the building as 4 family 
member up to his death: and (3) if the 
tenant continues to be in possession evén 
after the termination of the tenancy in 
his favour, he can also be tréated as tene 
ant. 


16. Chennakesav Reddy, J., had an 
Occasion to ¢onbidér the ambit of thé dé- 
finition of the word ‘tenant’ in S. 2 (ix) 
of the Act in N. Sobhanadri v: Md. Ab= 
dul Basheer, AIR 1978 Andh Pra 277. In 
that case one Krishnamachaéri was the 
tenant. He died unmarried. His brother 
Venkatathari, the fathér of the peti- 
tioners 9 to 4 survived Aim. The peti- 
tioners were living in thé house along 
with their uncle Krishnamachari, the de- 
céased till his death as mémbers of joint 
Hindu family. After the déath of Krish- 
namachari the petitioners tendered rènt, 
but the landlord refused to fecéive thé 
same., Thereafter, the rent was sent by 
money order, but it was al8o réfused. 
Once again the petitloners remitted tha 
rents due for the months of February 
and Mar. 1977 but they were also refused, 
Then the petitioners issued a registered 
notit® on 22-4-1974 calling upon the 
landlord to specify the Bank with his 
account number in which the rents can 
be déposited by them. But the landlord 
did not give any reply. Hence the peti- 
tloners filed an spplieation before the 
Rent Controller under S. 8 (5) of the 
Act. The landlord resisted this appliéa- 
tion on the pround that thera was no 
relationship of landlord and tenant bè- 
tween them either by agreement or . by 
operation of law and that the petitioners 
were not the tenants within the meaning 
of S. 2 (ix) of the Act after the death 
of the tenant Krishnamachari. The Rent 
Controller as well asthe Appellate 
Authority upheld the ¢éntention of the 


landlord and refused to treat the pati« 
tioners as ténants, as the tenants fall 


Within the meaning of 8. 2 (ix) of the 
Act and refused to grant permission 
under S. 8 (5) of the Act to deposit the 
rents In the court. The petitioners were, 
therefore, aggrieved with the concurrent, 
findings of the Auth6rities below and 
preférred a revision. It iš in that context 
that the learhed single Judge examined 
the ambit of the définition of the word 
tenant’ given under S. 2 (it) of the Act 
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and held that the petitioners do not fall 
within the persons mentioned in the de~ 
finition of S.. 2 (ix) of the Act and ob 
served as follows (at p. 278) :— 

"The définition which extends the ten- 
ancy which. is othérwise extinguished on 
déath. includés only three classés of per- 
sons, viz, surviving ,Spouse, sôn oF 
daughter, Even for these three classes of 
persons, further limitation is placed for 
their becoming a statutory tenant. It is 
that they should be living with the 
tenant as members of his family at the 
time of his death. So a member of the 
household or friend merely living in thé 
building along with the statutory tenant 
at the time of the death of the tenant 
cannot be held to be a tenant within the 
meaning of the definition of “tenant”. 

17. Sri Surya Gupta, the learned coun« 
sel for thé petitioner, contends that the 
leasehold rights are heritable and as such 
Ramanujam who wa&s the légal represen- 
tative of the deceased-téenant, can be 
treated as a statutory tenant. In support 
of his contention he relied upon the 
decision of thé Supreme Court in 
Damadilal v. Parashram, AIR 1976 SC 
2229, l 


18. As against this contention Shri 


‘Shankar Rao conténds that in the earlier 


decisions of the Supreme Court in Anand 
Nivas v. Anandji Kalyanji Pedhi, AIR 
1965 SC 414, and J. Č. Chatterji v. Shr! 
Krishna Tandon, AIR 1872 SC 2526 it 
was held that: the leasehold rights are 
not heritable and hence any legal repre- 
sentative of the deceased tenants is not 
entitled to -be treated as a statutory 
tenant arid it is only those persons, who 
are specifically mentioned in the defini- 
tion of the tenant given in S. 2 (ix) of 
the Act that are entitled to claim as sta- 
tutory tenant. 


19, In Ahand Nivas ọ. Anandji Kal- 
yanji Pedhi, (AIR 1965 SC 414) (supra) 
the Supreme Court dealt with Bombay 
Rents, Hotel and Lodging House Ratés 
Control Act, 1947 as amended in 1959. 
The question there was whether a ténant 
whose ténanty had been terminated had 
any right to sub-let the premises. Their 
Lordships, Hidayatullah, and Shah, JJ., 
held that the statutory tenant meaning 
a tenant whose tenancy was determined 
but who continues in possession has no 
power of sub-letting. Their Lordships 
observéd that a person remaining in oc 
cupation of the premises let to him after 
the determination of or expiry of thé 
period of the tenancy is commonly, 
though in law: not accurately, called a 
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statutory tenant, Such a person is not 
téfiant at all; he has no estate or inter- 
est in the premises occupied by him. He 
has merely the protection of the statute 
' in that he cannot be turned out so long 
as he pays the standard rent and per- 
mitted increases, if any, and performs 
the other conditions of the tenancy. 

His right to remain in possession after 
the determination of the contractual 
tenancy is personal: it is not capable of 
being transferred or assigned, and dev- 
olves on his death only in the manner 


provided by the statute. The right of a 


lessee from a landlord on the other hand 
is an estate or interest in the premises 
and in the absence of a contract to the 
contrary is transferable and the premises 
may be sublet by him. But with the 
determination of the lease, unless the 
tenant acquired the right of a tenant 
holding over, by acceptance of rent or 
by assent to his continuing in possession 
by the landlord the terms and conditions 
of the lease are extinguished and the 
rights of such a person remaining in 
possession are governed by the statute 
alone, His Lordship Sri Sarkar, J., rend- 
ered dissenting judgment. 


20. In J. C. Chatterji v. Shri Krishna 
Tandon (AIR 1972 SC 2526) (supra) the 
Supreme Court dealt with Rajasthan 
Premises (Control of Rent and Eviction) 
Act 1950. The question for decision was 
whether on the death of a statutory 
tenant his heirs succeed to the tenancy 
50 as to claim protection of the Act. In 
this case it was held that after the ter- 
- mination of contractual tenancy, a sta- 
tutory tenant enjoys only a personal 
right to continue in possession and on 
his death his heirs do not inherit any 
estate or interest in the original tenancy. 


21. Both the cases proceed on the 
basis that, a tenant whose tenancy had 
been determined but who continues in 
possession is described as a statutory 
tenant having no estate or interest in the 


premises except a personal right to re- 


matin in occupation and the tenancy rights 
are not heritable. 


, 22. In Damadilal’s case (AIR 1976 SC 
2229) supra Sheo Prasad and Tirath 
Prasad were members of a Hindu Joint 
_ Family and they brought ` 
Sjectment on July, 31, 
‘their: tenants, Beganal and Budharmal 
es the. 

‘of. 8. -12 (D . of: the Madhya - ‘Pradesh 


Accommodation Control Acti” 1961, whiéh ` 


irae ander. clause (a)! for:the eviction ' 
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of a tenant if the tenant has neither paid 
nor tendered the whole of the arrears 
of the rent legally recoverable from him 
within two months of the date on which 
a notice of demand for the arrears of rent 
has been served on him by the- Landlord 
in the prescribed manner and under clause 
(f) that the accommodation let for non- 
residential purposes is required bona fide 
by the landlord for the purpose of con- 
tinuing or starting his business or that 
of any of his major sons’ or unmarried 
daughters if he is the owner thereof or 
for any person for whose benefit the ac- 
commodation is held that the © landlord 
Or such person has no other reasonably 
suitable non-residential accommodation 
of his own in his occupation in the city 
or town concerned. 


23. The plaintiffs case under S. 12 (1) 
(a) was that the defendants-tenants had 
defaulted in paying rent for the period 
Oct. 1, 1961 to May 31, 1962 and did not 
also pay or tender ‘the amount in arrears 
within two months of the service of the 
notice of demand. The plaintiffs casa 
under cl. (f) was that the accommodation 
was required bona fide by the plaintiffs 
for the purpose of starting their own 
business. Before the suit was instituted 
the plaintiffs had determined the tenancy - 
from May 31, 1962 by a notice dated May 
7, 1962. The ‘house in dispute was let out 
to the defendants on a monthly rent of 
Rs. 275/- for the purpose of their busix 
ness, The trial Court by its judgment 
and decree dated Nov. 11, 1974 dismissed 
the suit for eviction. The plaintiffs were, 
therefore, aggrieved with the decision .of 
the Rent Controller and preferred .ap- 
peal. The Appellate Authority reversed 


‘the decision of the trial court and 


decreed the suit. The defendants were 
therefore aggrieved with the decision of 
the Appellate Court and preferred the 
second appeal in the High Court. 


24; During the pendency of the 
second appeal in the High Court both 


‘the tenants died. Budharmal died on. or 


about Jan. 27, 1966 and his legal repre- 
sentatives were brought on record and 
substituted in his place without objec- 
tion. Begamal died on March. 2, 1967 and 
his heirs applied for being brought 
record in his place.as appellants. , The 
plaintiffs made an application praying for. 
an “order that the. appeal had -abated as 
a ‘consequence of the death of both the 
defendants. In this. application the -plain= 
tiffs contended: that: ‘Budharmal. and.. 
‘Begamal: “were. tmerely: statutory: tenantd 
nä- thair Fight aie ejectment:on tha. 
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basis of Madhya Pradesh Accommodation 
‘Act was merely a personal right”, which 
was not heritable and had “not devolv- 
ed upon their heirs”. By its order dated 
July 26,-1967 the. High Court allowed ‘the 
application for substitution’ made _by 
Begamal’s heirs overruling the plaintifi’s 
objection. Ultimately on Nov. 6, 1967 the 
High Court allowed the appeal setting 
aside the decree of the lower Appellate 
Court and restoring the decree of the 
trial court dismissing the suit. The plain- 
tiffs once again preferred . appeal before 
the Supreme Court against the decision 
of the High Court. 


25. Before the Supreme Court Mr. 
Gupta for the plaintiffs-appellants raised 
three contentions, out of which the first 
contention is relevant for the purpose of 
these revisions. That contention was that 
Begamal and Budharamal both of whom 
were statutory tenants had no heritable 
interest in the demised premises and on 
their death, the right to prosecute the 
appeal in the High Court did not survive 
to their heirs and legal representatives. 
In support of his contention Mr. Gupta 
relied upon the decisions of the Supreme 
Court in Anand Niwas v. Anandji Kal- 
yanji Pedhi (AIR.1965 SC 414) (supra) 
and J. C. Chatterji v. Shri Krishna Tan- 
don (AIR 1972 SC 2526) (supra). 


26.. Their Lordships considered the 
decisions -in these two cases and ulti- 
mately observed as follows (para 11 of 
AIR 1976 SC 2229) :— 

© “We find it difficult to appreciate how 
fn this country we can proceed on the 
basis that a tenant whose contractual 
tenancy has determined but who is pro~ 
tected against eviction by the statute, has 
no right’ of property but only a personal 
right to remain in occupation, without 
ascertaining what his rights are under 
statute. The concept of a statutory 
tenant having no estate or property in 
the premises which he occupies is deriv- 
ed from the. provisions of the English. 
Rent Acts. But it is not clear how it can 
be assumed that the position is the same. 
in this country without any reference to, 
the provisions of the relevant statute. 
Tenancy has its origin in contract. There 
is no dispute that a contractual tenant 


‘bas an estate or property in.the subject ` 


matter of the tenancy and heritability 
is an incident ofthe tenancy. It: cannot 
be assumed, However, that with the de- 
termination of -the tenancy the estate 


must necessarily disappear: and the sta- - - 
tute.:can. only- preserve: his status of.-ir-- 
setpovability “and not'-the -estate -bë had- 
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in the premises in his occupation. It is 
not possible to claim that the “sanctity” 
of contract cannot be touched by legis- 
lation. It is, therefore, necessary to 
examine the provisions of the Madhya 
Pradesh: Accommodation Act, 1961 to 
find out whether the respondent prede- 
cessors-in~interest retained a heritable 
interest in the disputed premises even 
after the termination of their tenancy”. 


~ 27- Their Lordships further held as 
follows (at p. 2236 of AIR 1976 SC): 
“The concept of statutory tenancy 
under the English Rent Acts» and under 
the Indian statutes like the one we are 
concerned with in this. appeal rests on 
different foundations. It must, therefore, 
be held that the predecessors-in-interest 
of the present respondents had a herita- 
ble’ interest in the premises and conse- 
quently -the respondents had the right to 
prosecute the appeal in the High Court. 
Mr. Gupta’s first submission thus fails”. 


28. Their Lordships, therefore, depre- 
cated the difference between the contrac- 
tual tenancy and the statutory tenancy 
with regard to the heritability of the 
tenancy, when the tenancy has its origin 
in contract. According to their Lordships 
there is no dispute that a contractual 
tenant has an estate or property in the 
subject matter of the tenancy and heri- 
tability is an incident of the tenancy. It 
cannot be assumed, however, that with 
the determination of the tenancy’ the 
estate must necessarily disappear and the 
statute. can only preserve his status of 
Irremovability and not the estate which 


he had in the premises in his occupation. 


29. Thus the legal position on this 
aspect is clear; where a tenant dies, his 
legal heir is erititled to claim tenancy 
rights by operation of law in respect o 
the premises for which the deceased was 
the tenant, even though he does not 
come under any of the categories of per- 
sons enumerated in S. 2 (ix) of the Rent 
Control Act. This right is conferred on 
& statutory tenant by virtue of the inci- 
dent of heritability just as it is availabl 
in the case of a contractual tenant. 


30. Sri Shankar: Rao contends that 
their Lordships . of the Supreme Court 
rendered this decision with reference ta 
S. 2 (i) of the Madhya Pradesh Accom- 
modation Control Act, 1961 read: with 
S. .14 of the same Act. and hence it has 
no application to the case on hand. > ~ 
31.. We ‘find it difficult to accept. this 


‘contention in viéw-of- the proposition of‘; . |, 


Set 


law laid down by ‘their Lordships in. this 
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Case. In that ease, as stated above the 
main controversy was the question of 
heritability of the tenaney after tha 
death of the deceased tenant. In the 
_@arlier decisions in Anand Niwas V 
Anandji Kalyanji Pedhi (AIR 1965 5 
414) (Supra) and J. G. Chatterji v, Shri- 
krishna Tandon (AIR 1972 SC 2528) 
(supra) their Lordships unequivocally 
held that the tenancy under rent Acta is 
not at all heritable and with the deter- 
mination of the tenaney the estate dis- 
appears ahd tha statute cain preserve 
oniy his status of irremovability. But in 
Damadilal v. Parashram (AIR 1976 SC 
2229) (supra) their Lordships declined to 
follow the view taken in Anand Niwas 
v. Anandji Kalyanji Pedhi (supra) and 
J. C. Chatterji v. Shri Rrishna Tandon 
(supra) with regard to the heritability. 
Their Lordships, on the other hand, posi- 
tively laid down that just as the contrac 
tual tenant, the statutory tenant also has 
an estata or property in the subject mat- 
ter of the tenaney and the heritability is 
an incident of the tenancy, 


Thus there is a conflict of view taken 
in Anand Niwas v Anandji Kalyanji 
Pedhi (supra), and J. C. Chatterji v. Shri 
Krishna Tandon (supra) atid the case in 
‘Damadi Lal v. Parashram (Supra). It is 
now well settled that Art. 141 gives a 
constitutional atatus to the theory of the 
precedents in respect of the law declar- 
èd by the Supreme Court, which is es- 
bential for proper administration of jus- 
tice. Where there is conflict between the 
wo. decisions of the Supreme 
given by ee of eqtial strength, the 
decision of the later Bench would bè 
binding. If that be so, the deeislon, in 
Damadilal’s case (supra) will prevail 
over the ruling in J. ©. Chatteril’s ease 
(supra) whith was rendered by a Bench 
of two Judges, the ruling in Damadilal’s 
ease prevails. 


32. Besidés the decision of the 
Supreme Court in Damadilal’s case we 
have the decision of the Division Bench 
of this Court, which is alto helpful. to 
the case on hand, The Division Bench of 
this Court in C. R. P. No, 99 of 1969 
dated 24-4-1970 held that an application 
for eviction was maintainable against the 
legal representative of the deceased 
tenant though it does not come within 
the categories of persons mentioned in 
S. 2 (ix) of the A. P, Rent Control Act 
as S. 34 (2) of the Rent Control Act per- 
mits that an eviction petition can be filed 

en tha legal representative of thè 
tenan =a ; 


Í 
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g3, The legal represéntative is not de- 
fned by the Rent. Control Act. It is, 
therefore, clear that even though Rarna- 
hujam was not the tenant, he is in the 
occupation of thé premises as the nephew 
of the deceased téenant-Rajayya. Hence 
he claims to be the legal representative 
of the deteased-tenant, Rajayya. Obvi= 
ously he does rot come under the eate- 
gorles of persons mentioned in S. 2 (ix) 
of thé Rent Control Act. But there can- 
not be any doubt that as tha nephew of 
the decéaseqd tenant, he would come 
under the legal representative as defined] . 
in S. 2 (11) of. the Civil P. C, as there 
is no definition of legal representative in 
the A. P. Rent Control Act. The Division 
Bench of this court in the above Civil 
Revision Petition held that where the 
Rent Control Act is silent the definition 
of legal répreséntative given in the Civil 
P, C, applies. The above cited ruling of 
thé Division Bench also makes it clear 
that an evietlon pétition is maintainable 
apainst the legal representative of the 
deceased tenant even though he does not 
COme under the category of pérsons men- 
as in 5. 3 (ix) of the Rent Control 

è 


34, Thus it is clear that inasmuch as 
Ramanujam is the legal representative o 
the deceased tenant (Ralayya) he was 
rightly impleaded as the second respon- 
dent in the eviction petition. Even the 
2 of the Supreme Court in 
Damadilal’s case (AIR 1976 SC 2229) 
(supra) laid down thatalegal heir canb 
brought on record in an eviction petition 
and he is entitled to claim tenancy rights 
of the déceased-tenant by virtue of the 
heritability. l 


85, In view of this legal position, the 
Contention of Sri Surya Gupta that thé 
revision petitioner is entitled to clatm 
tenancy rights from the deceaséd-tenant, 
on the ground of heritability, is well 
founded. The revision petitioner is; 
therefore, entitled to resist the eviction 
petition and his appeal is, therefore, 
maintainable. 

38, As we have followed the dedision 
of the Supreme Court in Damadilal’s case 
(supra), we havé to hōld that the deci- 
sion of the singlé Judge in N. Sobhanadri 
v, Md, Abdul Basheer (ATR 1078 
Andh Pra 277) (Supra) of this Court is 
no more a good law. . 


37, Since the tenanéy is heritable asi 
laid down by the Supreme Court iÐ 
Damadilal’s tase (supra) and the révision 
petitioner has been in occupation of 
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premises, which were taken by the 
deceased-tenant under the agreement 
tenancy, he is entitled to claim tenancy 
rights in respect of that premises as the 


heir of the deceased tenant. As the peti- . 


tioner is a statutory tenant, H is open to 
the landlord to evict the petitioner 
under any one of the grounds mentioned 
in S, 10 of the A. P. Rent Control Act 
and it is again open to the revision petli- 
tioner to resist it. The eviction petition was 
filed onthe ground of wilful default. The 
revision petitioner contends that he has 
not committed wilful default in the pay- 
ment of rents. Neither the Rent Control- 
ler nor the Appellate Authority gave a 


wilful default or not, though the peti- 
tioner adduced evidence and filed docu- 
ments in support of his contention that 
he is not a defaulter. The Appellate 
Authority dismissed the appeal only on 
the ground that the appeal is not main- 
tainable. As we held that the appeal is 
maintainable, we have to remand the 
matter to the Appellate Authority for 
disposal on merits, We, therefore, set 
aside the judgment of the Appellate 
Authority and remand the matter to the 
Appellate Authority. We direct the Ap- 
pellate Authority to restore the appeal 
on its file and dispose of it in accordance 
with law. 


C., R. P. No. 1324/81 : 


38. In view of the order of remand, 
the Civil Revision Petition No, 1324 of 
1981 is allowed, but without costs. 

C. R. P. No. 2094 of 1981 : 


39, As the orders of the Rent Control- 
ler as confirmed by the Appellate Auth- 
‘Ority are set aside and the matter is re~ 
manded to the Appellate Authority with 
the direction that the appeal should be 
restored to his file and it should be dis« 
posed of on merits, no orders need be 
passed in this revision petition. It ‘is, 
therefore, dismissed. No costs. . 


Order accordingly. 


™ 
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pellant v. Commissioner and Special Offi- 
ger, Kovvur Municipality, Respondent, 
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reported in (1979) 1 APLJ (HC) 237. 
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(A) Andhra Pradesh Municipalities Act 


of. (6 of 1965), Sch. 2, R. 11 — Notices under 


to owners of buildings,in certain wards 
increasing the existing tax — Absence of 
particulars which are already known to 
assessee does not vitiate notices or vio- 
late principles of natural justice, AIR 
1977 NOC 360 (Audh Pra) Ns A), Nat 
foll, (Constitution of India, Art, 226), 


In the instant case the notices for en- 
hancement are issued to the owners and 
occupiers of the buildings) The reason 
for enhancement, in some cases was that 
the- previous assessment. was law, in 
others that the value of the property or 


a 3 lue- 
decision whether the petitioner committed - he rental value of the property has gone 


up, and in other cases the enhancement 
of tax is due to the fact that additional 
constructions have heen made. Whatever 
may be the reason in each of these cases, 
it is clear that the person concerned was 
aware of the increase in the property 
value or the rental value or the nature 
of the additional construction which he 
has made, There is no unfairness in not 
giving the particulars as to the increase 
in the property value or the rental value 
or the additional constructions made, as 
they are all facts within the knowledge 
Of the persons concerned, AIR 1953 Andh 
Pra 311, Foll; ATR 1977 NOC 360 (Andh 
Pra), Not foll, (Para 14) 


The principles of natural justice can- 
not be placed in a strait-jacket. All 
that is necessary is that there should be 
fair play so that the person concerned 
Should have an opportunity to make his 
representation and to state his case. Thus 
in the instant case the absence of parti- 
culars, which are already known to the 
agsessee does not vitiate the notices or 
Violate the principles of natural justice. 

. (Para 14) 


(B) Precedents — Conflict hetween two 
Division Bench decisions of same High 
Court — Proper course to be followed by 
subsequent Benches. = 7 


An earlier Division Bench decision has 
to be followed by subsequent Division 
Benches unless they give adequate rea~ 
Sons for not accepting the earlier view, 
in which case they should refer the case 
to a Full Bench- ` (Para 15) 


(C) Constitution of India, Art. 226 — 
Alternative remedy. — Notices to owners 
of buildings for enhancement ef existing 
tax under A, P. Municipalities Act — 
Adequate remedy by way of representa- 
tion and appeal available — Such reme- 
dy availed of by some of the persons ag- 
grieved — No interference in writ peti- 


236 A.P. 


tion. (A. P. Municipalities Act (6 of 1965), 
Sch. 2, Rr. 11, 22). (Para 16) 
Cases Referred : Chronological Paras 
(1980) W. P. No. 1098 of 1980, D/- 5-12- 
1980 (Andh Pra) 8 
(1979) Writ Petn. No. 1494 of 1978, D/- 
9-12-1979 (Andh Pra) 16 
ATR 1977 NOC 360: (1977) 2 APLJ 167: 
1977 Tax LR NOC 131 9, I 


(1977) Writ Petn. No, 4121' of 1976, DJ- 
31-7-1977 (Andh Pra) 10 
AIR 1958 Andh Pra 311 il, 12, 15 


C. Poorniah,. for Appellant; D. Venkata 
Reddy, Standing Counsel, for Municipali- 
ties. 

ALLADI KUPPUSWAMIEI, C. J.:— This 
appeal is directed against the judgment 
of our learned brother Jeevan Reddy, J. 
dismissing the writ petition filed by the 
appellant association herein for the issue 
of a writ of certiorari to quash the spe- 
cial notices issued to the rate payers in 
Wards Nos. 5 to 8, 12 and 13 of Kovvuru 
town of West Godavari District as arbi- 
trary, capricious, illegal and unenforce« 
able. $ 

2. The case of the appellant, the Rate 
Payers Association, Kovvuru as stated in 
the affidavit of its President is as follows: 
The association is registered under the 
Societies Registration Act and one of the 
objects of the association is to make re- 
presentation to the Municipal Council 
and the Local Government to cater to 
the needs of the residents of Kovvuru 
town relating to sanitation, public health, 
communications .etc. The writ petition 
was filed on behalf of all the tax payers 
of Kovvuru town. ' 

3. In the year 1976 the Commissioner 
and Special Officer, Kovvuru issued spe- 
cial notice under the Andhra Pradesh 
Municipalities Act to all the owners of 


the buildings in Wards 5 to 8, 12 and 13 ` 


increasing the existing tax. The said en- 
hancement ranged between 30% to 700%. 
The enhancement was made without any 
basis and without following the proce- 
dure prescribed under the Act. No such 
notices were issued in regard to the 
owners of the buildings in Wards T to 4, 
11 and 15 of the same town. 

4. The special notices issued to the 
persons concerned can be divided into 
five broad categories, depending upon the 
reason given for the enhancement, which 
are as follows: 

1. The previous assessment was low} 

9. As per prevailing value and rental 

ue. 

3. As | per 


| the present value, as rents 
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A.LR, 
a As the value of the site has increas- 


has increased; 


5. The case of the petitioner is that 
beyond this cryptic statement no parti- 
culars were given as to the increase in 
the value of the property or the rental 
value or why the assessment was con- 
sidered to be low and why it should be 
increased. In the absence of particulars 
they were handicapped in the matter of 
making representation to the respondent 
against the notices, or in the matter of 
preferring appeals after orders were 


passed on considering their representa- 
tions. F 


5, As the value of site and the rent 


6. It was further contended that the 
action of the respondent in issuing the 
special notices with the object of in- 
creasing: the tax in regard to owners of 
the buildings in Wards Nos. 6 to 8, 12 
and 13, without issuing similar enhance- 
ment notices in regard to Wards Nos. 1 
to 4 and 11 and 15 is discriminatory and 
opposed to Article 14 of the Constitution. 


7. Our learned brother Jeevan Reddy, J. 
dismissed the writ petition rejecting the 
contention of. the appellant. that the 
notices did not contain adequate material 
to enable the owners or occupiers of the 
buildings to make representations. He 

observed that the aggrieved 
parties had a remedy by way of prefer- 
ring an appeal under R. 22 of the Rules 
contained in Schedule II of the A. P. 
Municipalities Act, to the appropriate 
authority. He therefore directed that the 
owners or occupiers may be permitted to 
prefer an appeal wherein they can put 


‘forward all their objections, including 


the material which they could not pro- 
duce before the assessing authority, 
which is relevant for the purpose of the 
case. The authorities were directed to 
entertain the appeals, if preferred with- 
in 15 days from the date of the order. 
He further directed that there should be 
stay of collection of enhanced tax pro- 
vided the persons concerned paid the 
pre-existing tax and 1/3rd of the enhanc- 
ed tax due pending disposal of the ap- 


_peals. This appeal is preferred against 


the judgment of Jeevan Reddy, J. as 
stated above. a 


8 Sri D. Venkata Reddy learned. 
counsel for Kovvuru Municipality raised 
a preliminary objection, that the writ 
petition itself was not maintainable by. 
the Rate Payers Association, on behaif-of 
all the owners and occupiers of the 
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buildings m Wards Nos. 5 to 8, 12 and 
13 of Kovvuru town. He drew our atten- 
tion to certain decisions holdings that 
such a writ petition, at the instance of 
an association, is not maintainable. He 
also submitted that the same question 
was referred to Full Bench by Jaya- 
chandra Reddy, J., in W. P. No. 1098 of 
1980 dated 5-12-1980. We are, however, 
disinclined to permit the respondent’s 
learned counsel to raise this objection at 


this stage. When the writ petition was ` 


filed by the Rate Payers Association, the 
respondent should have raised the ques- 
tion of maintainability of the writ peti- 
tion at the earliest stage viz, when he 
filed the counter-affidavit. This would 
have enabled the petitioner to rectify the 
defect, if any, and if this objection has 
been sustained the rate payers, Le. the 
occupiers or the owners of the buildings, 
could have preferred separate writ peti- 
tions, against the individual notices, 
questioning the special notices issued to 
each one of them, As no such objection 
was raised in the counter-affidavit, the 
Rate Payers Association was permitted to 
continue the writ petition, filed on be- 
half of the owners and occupiers: of the 
buildings. Even at the stage of arguments 
no such contention was raised, It is only 
at the time of hearing of this writ ap- 
peal the question of maintainability of 
the writ petition is being raised for the 
first time. We are not therefore inclined 
to allow the respondent to raise this con- 
tention. In this view it is unnecessary 
for-us to go into the question whether 
in these circumstances, the Rate Payers 
Association is- entitled to maintain the 
writ petition on behalf of all the owners 
and occupiers of the buildings in Wards 
Nos. 5 to 8, 12 and 13 in regard to which 
we find there is some difference of 
opinion between decisions of this court. 


9. Sri C. Poornaiah, learned’ counsel 
for the appellant, in support of his con- 
tention that the special notices issued are 
illegal and contrary to the rules, relied 
upon a decision of a Division’ Bench of 
this court in Tax Payers Association v. 
Special Officer Tirupathi, (1977) 2. APLJ 
167 : (AIR 1977 NOC 360) in that case 
this court had to consider the validity 
of special notices enhancing the tax 
where the reason given for the enhance- 


ment was inadequate assessment. The 
learned Judges observed : i 


_."The rate payers. would not have any 
material before them at the time of pre- 
senting a revision. petition or subsequent- 


_this decision 
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ly at the time of presenting. an appeal 
against the decision of the Commissioner, 
these notices must be struck down. H is 
a mockery of all ordinary principles and 
rules of administration of law to allow 
these special notices to stand or to allow 
municipal authorities to issue special 
notices of this kind in this manner. All 
the necessary materials which would er- 
able the assessee concerned to present a 
proper case in revision against the in- 
crease in assessment or against the in- 
crease in the annual rental value must 
be furnished in the special notice. Sinc2 
this is not done the special notices in 
all these cases are quashed and set 
aside.” 

10. The learned counsel submitted that 
was also followed by a 
Division Bench consisting of Sambasiva 
Rao and Narsing Rao, JJ. in Writ Peti- 
tion No. 4121 of 1976 dated 31-7-1977 
and again by the same Bench in a sub- 
sequent decision. He also submitted that 
the decision has been followed by several 
Single Judges of this court in othe: 
matters, 


1i.. Sri D. Venkata Reddy learned 
counsel for the Municipality contended 
that this decision is not correct and re- 
quires reconsideration as it is opposed to 
an earlier Division Bench decision of this 
court in Vijayawada Rate Payers Asso- 
ciation v. State AIR 1958 Andh Pra 311. 
In that ‘case the Vijayawada Municipality 
issued the special notices mentioning the 
reason for the enhancement as ‘since the 
previous tax levied is insufficient’. Con- 
sidering the facts of that case the learned 
Judges observed (at. p. 313): 

“that the. notices gave all the parti- 
culars of the ‘assessment required by the 
owner of the building namely, the de- 
scription of the property, the period for 
which the assessment was made, the 
annual rental value of the property and 
the amount of tax imposed, It also gave 
the reasons though in general terms, 
for increasing the amount of tax. The 
purpose of the notice was to inform the 
party concerned as to his liability so that 
he might have an opportunity to get it 
revised.” 

The learned Judges rejected the conten- 
tion that the notices were not in compli- 
ance with the provisions of R. 9 of Sche- 
dule IV of the Madras District Munici- 
palities Act, which is in pari materia with 
R. 11.of Schedule TI of the Andhra Pra- 
desh Municipalities Act. 

. 12.. Unfortunately this decision was 


‘not’ ‘brought to the notice of the Divi- 
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Sion Bench, which decided the case in 
Tax Payers Association v. Special Officer 
Tirupathi (AIR 1977 NOC 360) (Andh 
Pra) (supra). After hearing the counsel 
on both sides at length we are inclined 
to take the same view as in the earlier 
Division Bench decision of this Court !n 
Vijayawada Rate Payers Association v, 
State (AIR 1958 Andh Pra 311) (supra). 


13. At this stage it is convenient to 
set out the relevant rules : 

“Rule 9. (1) Notwithstanding anything 
in R. 8 valuation officers shall be ap- 
pointed by the Government in the case 
of any Municipality notified by the Gov- 
ernment. The valuation officers shall ex- 
€rcise the powers, discharge the duties 


and perform the functions, of the Com- . 


missioner under these rules in so far as 
they relate to the complete revision of 
the assessment books under R. 8. On the 
issue of such a notification, for the term 
‘Commissioner wherever it occurs in 
these rules in so far as they relate to 
such . complete revision and the hearing 
of revision petitions filed in connection 
therewith, the term ‘valuation officers’ 
Shall be deemed to have been substi- 
. tuted. ) 
(2) (a) The Government shall appoint 
the . valuation officers and sanction ta 
them such establishment as the Govern- 
ment may deem necessary for -the pur- 


pose of enabling the said officers to carry 


out their duties. - 

(b) The Government shall pay out 
of the Consolidated Fund of the State, 
the salaries, allowances, leave alow- 
ances, cost of training, pension and con- 
tributions, if any, towards the provident 
or provident-cum-pension fund of the 
valuation officers and their establishment. 
' (c) The Government shall recover from 
the council concerned the whole or such 
proportion of. ; 

(i) the salary and allowances paid to 
the valuation officers and to their estab- 
lishment and such contribution towards 
the leave salary and allowances, pensions 
or provident or provident-cum-pension 
fund of the valuation officers and of their 
establishment; and 

(ii) the cost of training the valuation 
officers and their establishment as the 
Government may, by general or special 
orders, determine. 

(3) The Commissioner shali, subject to 
the provisions of 
assessment books relating to the property 
tax in accordance with the valuation fixed 
by the valuation officer; 
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Rule 20, maintain the 


A.L R. 


(4) The Commissioner shall when s0 
requested by the valuation officers, make 
available to the valuation officers such 
staff as may be necessary for the exercise 
of the powers, discharge of the duties 
and performance of the functions of the 
valuation officers, i 


(5) The classification, methods of re- 
cruitment, conditions of service, pay and 
allowances and discipline and. conduct of 
the valuation officers and the members of 
their establishment shall be regulated 
under Art. 309 of the Constitution. 


date of such notice in the case of the 
Government or sprite administration 
or a company and of thir da from 
the said date in other ine The notice 
Shall be affixed to the notice board of 
the Municipal Office and on the same day 
be published in the Municipality by beat 
of drum: . 

Provided that in every case’ where 

ere is an enhancement in the assess- 
ment, the Commissioner shall also cause 
intimation thereof to be given by a spe- 
cial notice to be served on the owner or 
occupier of the property- concerned, 

Provided further that, in every case 
where a special notice is required.to be 
served on the owner or occupier under 
the first proviso the period of sixty days 
and thirty days referred to in this rule 
Shall be calculated from the date of ser- 
vice of such special notice. 

(2) Before the public notice under sub- 
rule (1) is given, it shall be open to the 
Deputy Director, the Director or the Re- 


- gional Director of Municipal Administra- 


tion to make a test check of the assess- 
ments made by the Commissioner, On 
the completion of the test check, such 
officer may give to the Commissioner such 
directions as he deems fit in regard to. the 
correction of assessments and the Com- 
missioner shall carry out the directions 
before the public notice is given. - 


11. In every case which between one 
general revision and another the Com- 
missioner assesses any property for the 
first time or increases the assessment on 
any property otherwise than in conse- 
quence of a general enhancement of the 
rate of which the property tax is leviable 
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the Commissioner shall intimate by a spe 
cial notice to the owner or occupier of 
such property that a petition for revising 
the assessment will be considered if if 
reaches the Municipal Office within sixty. 
days from the date of service of- such 
notice in the case or the Government oF 
a Railway Administration or a company, 
and within thirty days from the said date 
in other cases.” 


14. In this connection it has to be re- 
membered that the notices for enhance- 
ment are issued to the owners-and occu- 
piers of the buildings. The reason for 
enhancement, in some cases was that the 
previous assessment was low, in others 
that the value of the property or the 
rental value of the property has gone up, 


and in other cases the enhancement of tax. 


is due to the fact that additional con- 
structions have been made. Whatever may 
be the reason in each of these cases, it is 
clear that the person concerned was 
aware of the increase in the property 
value or the rental value or the nature 
of the additional construction which he 
has made. We do not see any unfairness 
in not giving the particulars as to the in- 
crease in the property value or the ren- 
tal value or the additional constructions 
made, as they are all facts within the 
knowledge of the persons concerned. {t 
has been laid down in a number of deci- 
sions of this court as well as by Supreme 
Court that the principles of natural jus- 
tice cannot be placed in a strait-jacket, 
All that is necessary is that there should 
be fairplay so that the person concerned 
should have an opportunity to make his 
representation and to state his case, Jee- 
van Reddy J. has very elaborately dealt 
with the matter and we agree with him 
entirely, that the absence of particulars, 
which are already known to the assesset 
does not vitiate the notices or violate the 
principles of natural justice. 


15. Sri C. Poornaish submits that as 
there is conflict between two Division 
Bench decisions of this‘ court, The proper 
course would be to refer the matter to a 
Full Bench. We would have normally ac- 
ceded to his request if the earlier Divi- 
sien Bench decisim reported im ATR 
1958 Andh Pra 311 had been bronght to 
the notice of the later Division Bench. 
But in the later Division Bench case mo 
reference is made either t the earlier 
Division Bench decision, or any other 
decision on that’ point. ft is well setthed 

wn earlier Divisim Bench derision 
to be followed by snbsequent Divi- 


~ 
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sion Benches, unless they give adequate 
reasons for. not accepting the earlier view 
in which case they should refer the cas 
to a Full Bench. 


` 16. Further, it has been brought to 
our notice that representations were made 
by most of the persons aggrieved by the 
Special notices and those representations 
were considered personal hearings were 
given and in many cases assessments 
were reduced. In some cases after orders 
were passed, appeals were preferred by 
those persons who felt aggrieved and the 
appeals are pending. As there is an ade- 
quate remedy by way of a representa- 
tion (which is unfortunately termed re- 
vision in the rules) and an appeal on the 
ultimate orders passed after hearing the 
representations and such remedy has 
been availed by some of the persons ag- 
grieved, we do not consider that this is a 
fit case for interference in a writ peti- 
tion. The learned Judge was right in di- 
recting the appellate authority to dispgse 
of the appeals preferred before it at an 
early date. He further went to the ex> 
tent of permitting even persons who have 
not preferred appeals, to prefer appeals 
within 15 days from the date of the judg- 
ment and directed the authority to enter- 
tain such appeals without reference to 
any question of limitation. Such a di- 
rection is eminently reasonable in the 
circumstances of the case, Orders similar 
in nature have been passed by this court 
on prior oecasions in a number of other 
matters, for example by Amareswari, J. 
in Writ Petn. No. 1494 of 1978 on 5-12- 
1978 which was confirmed in appeal by a 
Division Bench of this Court. . 


17. Sri C. Poornaiah also contended 
that the special notices issued to certain 
owners infringed Article 14 of the Con- 
stitution, as they are discriminatory, as 
these special notices are issued only in 
regard to the owners in Wards 5 to 8, 12 
and 13 whereas no such notices were issu- 
ed in regard to other wards. 


18. The Jearned counsel for the Muni- 
Cipality however submitted that it was 
not the intention of the Commissioner to 
make any distinction between the wards, 
ia respect of which special notices were 
tasuied, and the other wards, In the nsual 
course the revision work was taken up 
and notices were issued in the first in- 


. Stance to the owners of ‘buildings in 


wards Nos. 5 to 8, 12 and 13. This was 
intended to be followed in respect of the 
other wards also. In the meanwhile the 
appellant filed the present writ petition 
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and questioned the validity `of the 
notice as well as the authority. of the 
Commissioner to revise the existing rate. 
In view of the pendency of the writ peti- 
tion to the Commissioner naturally con- 
sidered it not desirable to issue special 
notices to the owners of the buildings in 
the other wards, which would result in 
further litigation. 


19. It is true that in view of his inac- 
tion no enhancement could be made in 
regard to other wards: Any such action, 
now would be barred by limitation as per 
rules, This consequence was brought 
about because of the attitude of the ap- 
pellant in filing the writ petition. The 
association therefore cannot be allowed 
to complain of discrimination which was 
the unfortunate result of the conduct of 
the appellant itself in filing the writ, peti- 
tion and the writ appeal. We do not 
therefore see any substahce in this con- 
tention of the appellant. 


20. In the circumstances the 
peal is dismissed. No costs. 

21. Such of those, who have not pre- 
ferred appeals. against the special notices, 
would be permitted by the appellate auth- 
ority to prefer appeals within one month 
from today. If such appeals are fil 
within the time, they will be considered 
and disposed of on merits. There will 
also be a direction to the respondent, in 
the same terms as given by Jeevan Reddy, 
J. that there will be stay of collection of 
tax, pending disposal of the appeals, if 
any .preferred, on condition the members 
of the appellant association pay the pre- 
vailing tax up-to-date and also 1/3rd of 
the enhanced tax. - . ~ 
l p Appeal dismissed, 


writ ap- 
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SEETHARAMA REDDY, J. 

Pilla Narasimhaswamy Patrudu and 
others, Petitioners v. Bank of Baroda, 
Respondent. . a l 
` Civil Revn. Petn. No, 928 of 1981,. D/- 
18-11-1981." 


on merits but as not maintainable — Ob- 
servations by revisional: - Court -about 


*From order. of Principal Sub-J., Visakha- `. 
- -patnam, O. S., No. 159 of 1973, D/- 29-1-. 
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Bank of Baroda — A. IL RB, 
oP Act held not binding on lower 


Held that the Revisional Judge in the 
instant’ case after analysing the case-law 
cited before him, eventually held tha; rio 


_ revision lay. Having categorically held 


that the revision was not maintainable, 
any observation, even if it could be taken 
as having any binding nature, cannot be 
held to be a decision which could bind 
the parties. No doubt, the Judge held 
that the document in question could not 
be admitted. in evidence unless stamp 
duty as well as penalty was paid. But 
those observations were of no - avail as 
they had. been made in the exercise of a 
jurisdiction which did not vest in the 
Judge. Therefore, they cannot be said 
to be amounting to res judicata and would 
not bind the Subordinate Judge while 
again trying the case. (1905) ILR 28 Mad 
42, Rel. on. (Para 5) 

(B) Stamp Act (2 of 1899), Ss. 35, 36 — 
Civil P. C. (1908), O. 13, R. 4 — Admis- 
sion of document in evidence —— Proce- | 
dure to be followed — Held on facts that 
impugned document was not “admitted 
in evidence”, "E 

Where a question as to the adđmissibi- 
lity of document is raised on the ground 
that it has not been stamped, the party 
challenging has to be alert to see that the 
document is not admitted by the Court. 
The Court has to judicially determine the 
matter as soon as the document is ten- 
dered in evidence. Once a document has 


been marked as an exhibit in the- case and 


has been used by the parties in examina- 
tion and cross-examination of the wit- 
nesses, it is not open to the party. to raise ` 
any objection. Even if it is raised, it is 
not open either to the trial Court or to 
a Court.of Appeal or Revision to go ber 
hind that order. AIR 1957 Andh Pra 1022, 
AIR 1961 SC 1655 and AIR 1966 Andh 
Pra 184, Rel. on. - (Para 14) 


The judicial determination of the ad- 
missibility of the document in evidence 
must culminate in the endorsement on 
the very document stating that the docu- 
ment has been admitted in evidence fol- 
lowed by the initials of the Judge. 

l (Para 15) 

What actually happened in the instant 
case was that, while examining a defence 
witness the advocate for . the defendants 


. tendered a document dnd the same was. 


marked. At that stage, the plaintiffs coun- 
sel argued that the . ‘document,.- though’. 
-staniip ‘duty and ‘penalty.’ This surely, indis . 
mer doci WaS- 
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tendered, the. Presiding . Officer, .. without 
giving any consideration whatsoever as 
contemplated under S- 33 of the Stamp 
Act, immediately marked it as Ex. B-2 
And the protest by the plaintiffs counsel 
followed on the heels. In this set of cir 
cumstances, the marking of the document 
as an exhibit is only for the purpose of 
identification but does not give rise tq 
admitting it in evidence. In fact, no fur- 
ther examination, much less cross-exam-~ 
ination ensued. In point of fact, the trial 
has not at all proceeded further. 
document (Ex. B-2) cannot be said to 
have been ‘admitted in evidence’, Fur- 
thermore, the procedure laid down under 
O. 13, R. 4, Civil P.C. and in particular 
the endorsement as required by R. 4 (d) 
of the said Order, does not find its place 
on the document, In other words, there 
is no judicial determination as to whe- 
ther the document has to be admitted in 
evidence or not, by way of an endorse- 
ment on the document itself which is a 
must, l 

(C) Stamp Act (2 of 1898), Ss. 35, 36, 42 
— A ion in evidence of document 
not duly stamped — Effect of — Objec- 
tion that it should not be acted upon is 
not barred. 


Even where a document which is nof 
duly stamped has been "admitted in evi- 
dence”, the question whether it should ba 
acted upon or not is still res integra; and 
therefore, it is open to the Court to de- 
cide whether it should be acted upon and 
given effect to. To hold otherwise would 
be rendering the provisions enacted in 
S. 42 (2) of the Stamp Act otiose. AIR 
1969 SC 1238 and AIR 1961 SC 1655, Foll 


(Para 20) 

Cases Referred: Chronological Paras 
AIR 1977 Andh Pra 397: (1977) 2 APLJ 
(HC) 73 10 


AIR 1969 SC 1238: 1969 All LJ 1006 19 
AIR 1966 Andh Pra 184 
AIR 1961 SC 1655 
AIR 1957 Andh Pra 1022 11 
(1905) ILR 28 Mad 42: (1805) 2 All LJ 
135 (PC) 5 
N. V. Ranganathan, for Petitioners; 
Smt. D. Prasannakumart, for Respondent, 
_ ORDER:— The point that falls for de- 
termination in this revision is, whether a 
document which requires to be stamped 
under S. 35 of the Stamp Act but not 


stamped, and is marked in evidence, could . 


be refused to be acted upon by the court 
in view. of S. 36 of the Stamp Act, - ? 
2. The relevant facts in brief which 
fed ‘to this revision are: The respondent- 
1882 Andh.: Pra,/16;. VIL G12... 
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Bank filed a suit against the defendants, 
petitioners herein, for the recovery of a 
debt due under an equitable mortgage. 
During the course of trial when D.W. 1 
who is the Ist defendant, was under 
examination, a document said to be an 
agreement of partition was got produced 
through him and the same was marked 
as Ex. B-2. Thereafter, it was objected to 
by the learned counsel for the plaintif 
on the ground that the document requir- 
ed registration and that, unless stamp 
duty and penalty was paid, the document 
is not admissible in evidence, Before com- 
mencing cross-examination, the learned 
Counsel again raised the objection to the 
marking of Ex. B-2. Then the learned 
counse] for the defendants contended that 
When once a document was marked and 
admitted, the question of levying stamp 
duty and penalty did not arise. The Court, 
however, rejected the objection by ob- 
serving that, after the document was 


‘marked, the learned counsel for the plain- 


tiff raised the objection regarding the ad- 
missibility, and therefore, no stamp duty 
need be collected as the document was 
already said to be admitted in evidence, 
Against that, the plaintiff-respondent pre~ 
ferred C.R.P. No. 3541 of 1977 to this 
Court. This Court dismissed the revision 
petition observing as under: 


“Whether the objection was taken « at 
the very time of marking of the docu- 
ment or not, I do not think that the docu- 
ment can be admitted in evidence by the 
learned Subordinate Judge as it is not 
Properly stamped and no proper penalty 
is paid by the party tendering it. Re- 
gardless of whether the document was 
marked as an exhibit or. not it cannot be 
received in evidence in view of the ex- 
press prohibition contained in S. 33 of the 
Stamp Act. In other words, the payment 
of the stamp duty and 10 times penalty 
is a condition precedent for the said docu- 
ment being received in evidence by the 
Court. Thus regardless of the question 
whether the objection was raised at the 
stage when the document was being 
marked or not, this document cannot be 
received in evidence at all before the 
stamp duty and penalty is paid by the 
party tendering it as required by S. 35 of 
the Stamp Act. The question of adequate 
duty and- penalty may be gone into by the 
learned Principal Subordinate J udge if 


Objection. is raised by the revision’ peti- 


tioner herein as to the receiving of that 
document into evidence, With the above 
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observations, the revision petition is dis- 
missed.” 


3. Once again when the case was 
taken up for trial, the plaintiff's counsel 
raised the objection that Ex. B-2 docu- 
ment cannot be received in evidence un- 
less and until the stamp duty and penalty 


is paid.. Thereafter on hearing the argu-. 


ments advanced by both the parties, the 
learned Subordinate Judge held that Ex. 
B-2 document cannot be acted upon un- 
less the stamp duty and penalty is paid. 
The learned Subordinate Judge further 
observed that though the revision peti- 
tion has been dismissed (it was) not on 
merits, but on the technical ground that 
a revision under S. 115,.C.P.C. did not 
lie, as receiving of a document in the 
course of evidence cannot be treated asg 
an order by which “any case” can be said 
to have been decided. On the other hand, 
the revisional court, the learned Subordi- 
nate Judge further observed, clearly held 
that the document, Ex. B-2 cannot be re- 
ceived in evidence at all before the stamp 
duty and penalty is paid by the party 
tendering it as required by S. 35 of the 
Stamp Act. 


_ 4. The learned counsel for the peti~ 
tioner Sri N. V. Ranganathan, raised. the 
following contentions herein: 


(1) When once the document is admit- 
ted in evidence, even if that document re- 
quires stamp duty and penalty to be 
paid, the admission cannot be called in 
question on the ground that the instru- 
ment has not been duly stamped within 
the meaning of Section 36 of the - Stamp 
Act. 


(2) Any observations, made in C.R.P, 
No. 3541/77 are at the most only obiter 
dicta, as they have no binding force when 
once the C-.R.P. has resulted in’ dismissa 


of the same. i 


5. Taking the second point for consi 
deration, the arguments of the learned 
counsel for the petitioners are that tha 
High Court, while dismissing C.R.P. No. 
3541 of 1977 holding that the revision 
does not lie against an order by which 
the document is marked and admitted in 
evidence, nevertheless, exceeded its juris~ 
diction by making certain observations, 
viz., that the document, even if admitted 
in evidence, will have to be stamped and 
penalty will have to be collected. The 
counter-arguments of Smt. D. Prasanna 
Kumari, learned counsel for the respon- 
dent, are that, no doubt, the revision was 
dismissed, but while dismissing the re- 
vision petition, a binding observation has 

© 
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been made by the learned Judge in 
C.R.P. No, 3541 of 1977, namely. 


“Regardless of whether the documents 
was marked as an exhibit or not i can- 
not be received in evidence in view of 
the express prohibition contained in Sec- 
tion 33 of the Stamp Act. In. other’ words, 
the payment of the stamp duty and ten 
times penalty is a condition precedent for 
the said document being received into 
€vidence by the Court. xx XX XX 
The question of adequate duty and 
penalty may be gone into by the learned 
Principal Subordinate Judge if objection 
is raised by the revision petitioner herein 
as to the receiving of that document into 
evidence,” 


The Privy Council, in Maharaja of Jey- 
pore v. Gunupuram Deenabandhu Pat- 
naick ((1905) ILR 28 Mad 42) where the 
High Court by consent of parties trans- 


ferred a suit brought by the appellant 


from the Agency Court at Vizagapattam 
to the District Court, and afterwards de- 
cided that notwithstanding the consent 
they had no jurisdiction fo transfer a suit, 
held that the decision of the District 
Court dismissing the suit, having been 
adjudged by the High Court to be with- 
Out jurisdiction, could not be treated as 
being res judicata in a subsequent suit 
by the appellant in the Agency Court on 
the same cause of action.» 


6. In this. case, the learned Judge im 
C.R.P. No. 3541 of 1977 has held that, by 
admitting or rejecting a document in 
evidence, it cannot be said that a ‘case’ 
has been decided within the meaning of 
Section 115 of the Civil P. C. After ana 
lysing the case-law cited before him, th 
learned Judge eventually held that no re- 
vision lay in the instant case. Having 
categorically held that the revision 
not maintainable, any observation, even 
if it could be taken as having any bind- 
ing nature, cannot be held to bè a deci 
sion which could bind the parties WN 
doubt, the learned Judge held that 
document cannot be admitted in evi 
dence unless stamp duty as well as 
penalty is paid. But those observations 
are of no avail as they have been made 
in the exercise of a jurisdiction which di 
not vest in the learned Judge. Therefore, 
they cannot be sald to be amounting ti 
res judicata and will not bind the learn 
Principal Subordinate Judge while again 
trying the case, The ratio as laid do 
by the Privy Council in the aforesaid cita- 
tion is quite an the point, and, on the 
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basis of the said decision, I have no hesi- 


tation to hold that the observations made 
by this Court in C.R.P. No. 3541 of 1977 


are. not of binding nature and, therefore, 


the same cannot be termed as res judicata. 

7. Coming to the first ‘point, viz., 
when once the document is admitted in 
evidence, even if that document requires 
stamp duty and penalty to be paid, the 
admission cannot be called-in question on 
the ground that the instrument has not 
been duly stamped within the meaning of 
S. 36 of the Stamp Act; Sri N. V. Ranga- 
nathan, learned counsel for the peti- 
tioners, contends that when once “the 
document has been admitted in evidence 
and marked as Ex. B-2 in-this case, it 
Will not be any more open to the. other 
side or to the court to seek to impose any 
stamp duty and penalty. S. 36 of the 
Stamp Act, according to the learned 
counsel, is complete answer to the said 
argument. i 

8. The counter-argument of the learn- 
ed counsel for the respondent is that the 
objection was raised by the plaintiff al- 
most simultaneously at a time when. the 
document was sought to be marked 
through DW 1 as it is clear from the find- 
ing given by the learned Principal Sub- 
ordinate Judge and, therefore, it should 
be taken as though it has been taken just 
at a time when the document was sought 
to be marked, and, even if the Presiding 
Officer marked it despite objection, it is 
of little or no assistance and hence §. 36 
of the Stamp Act cannot come to the aid 
of the petitioners herein, 

9. To analyse the arguments, the rel- 
evant provisions of Ss. 33, 35 and 36 of 
the Stamp Act be noticed: 

33. Examination and impounding of 
instruments: 

(1) Every person having by law or con- 
sent of parties authority to receive - evi- 
dence, and every person incharge of a 
public office, except an officer of police, 
before whom any instrument, chargeable, 
in his opinion, with duty, is produced or 
comes in the performance of his func- 
tions, shall, if it appears to him that such 
instrument is not duly stamped, impound 
the same. 

(2) For that purpose every such person 
shall examine every instrument so char- 
Zeable and so produced or coming þe- 
fore him in order to ascertain whether 
-it is stamped with a stamp of the value 
and description required by the law in 
force in India when such instrument was 
executed or first executed.” 

“35. Instruments not duly stamped in- 
admissible in evidence ete, 3 
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` No instrument chargeable with duty 
shall be admitted in evidence for ‘any 
purpose by any person having by law or 
consent: of parties authority to receive 
evidence, or shall be acted upon; regis- 
tered or authenticated by any such per- ` 
son or by any public officer, unless such 
instrument is duly stamped.” 

"36. Admission of instrument where 
not to be questioned: 

- Where. an instrument has been admit- 
ted in evidence, such admission shall not . 
except as provided in S. 61, be called in 
question at any stage of the same suit or 
proceeding on the ground that the instru- 
ment has not been duly stamped.” 

10. It is, no doubt, true that, as per 
the provisions enacted in S. 36, when once 
the instrument is admitted in evidence, 
the same cannot be called in question at 
any Stage of the same suit or proceeding, 
on the ground that the instrument has 
not been duly stamped. But the question 
which has to be decided in this case is, 
whether there was any objection at a 
time when the document was sought to 
be marked. The finding given by the 
Principal Subordinate Judge, on 30th 
Sept., 1977, in the relevant portion of the 
order, reads as under : 

“In this suit, while examining D. W. F 
the advocate for the defendants tendered 


. a document dated 12-3-1952 (which is on 


N. J. Stamp Papers) which is styled as 
agreement of partition for the properties 
worth Rs. 20,000/- to D. W. 1 and the same 
was marked as Ex. B-2. At that stage 
the learned counsel for the plaintiff argu- 
ed that the document, though admitted 
and marked can be levied with stamp duty 
and penalty. The learned advocate for 
the defendants argued that when once a 
document is admitted and marked, the 
question of levying stamp duty and penal- 
ty will not arise.. For this, he relied on 
(1977) 2 APLJ (HC) 73: (AIR 1977 Andh 
Pra 397) in which their Lordships ob- 
served that after a document was admit- 
ted the collection of stamp duy and pena« 
Ity will not arise. In this case, the docu- 
ment is put to the witness and it is 
marked as Exhibit. B2 after admitting 
the document. After it is marked the 
learned counsel for the plaintiff raised ob- 
jection regarding the admissibility. Both 
sides argued on this matter regarding 
levy of Stamp Duty and penalty. In 
view of the abovesaid decision osce the 
document is admitted, penalty and stamp 


‘duty cannot be collected.” 


11. Viswanatha Sastri J, in N. 
Basavaiah Naidu v. T. Venkateswarlu 
(AIR 1957 Andh Pra 1022), held, (para 1) 
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“Section 36, Stamp Act, prohibits the 
rejection of a document once it has been 
admitted in evidence even at a subse- 
quent stage of the same suit ang it is 
clear that under this section, objection 
could not be taken when there had been 
such admission. xx xXx xx xx 

XX xx XX XX XX 


Section 36 would apply even though 
the document had been wrongly ad- 
mitted or admitted without objection. 
The object of the Stamp Act is to provide 
revenue for the State and not to arm a 
litigant with a weapon of defence and 
S. 36 proceeds on that basis. If the obv 
jection as to the defective stamping iş 
not taken or is overruled and the docu- 
ment is admitted in evidence, the matter 
stops there and neither the parties nor 
the court can thereafter agitate the ques- 
fion of its admissibility. The trial Court 
which admits the document, as well as 
the appellate and revisional Courts are 
all bound to act upon the document,” 

Further held, (Para 5) 

“In the face of the endorsements on tha 
document initialled by the Judge which 
are regular and in strict compliance with 
the provisions of O. 13., R. 4 and in the ab- 
sence of any order under O. 13, R. 6, re« 
fecting the document, it is difficult to ac- 
cept that the Judge had not applied his 
mind to the question of admissibility of 
the document and the judgment dismiss- 
ing the suit on the ground that the docu- 
ment was not admissible due to insuffi- 
ciency of stamp cannot be sustained. Even 
if the Judge remained in that uncertain 
state of mind, it would not affect the legal 
result of his action in admitting the docu- 
ment in evidence, by making the neces 
Sary endorsements,” 

Also held, 

‘In applying the provisions of S. 36 of 
the Stamp Act, the Court should have 
regard to what has been actually done 
and not to the unexpressed intentions of 
the Judge. The Judge might have intend- 
ed to reject the document, but if in fact 
he had not rejected it, but admitted it 
in evidence, it must be acted upon at the 
subsequent stages of litigation.” 


12. In Javer Chand v. Pukh Raj Su- 
rana {AIR 1961 SC 1655), the Supreme 
Court held (Para 4), 


“Where a question as to the admissibl- 
lity of a document is raised on the ground 
that it has not been stamped, or has not 
been properly stamped, it has to be decid- 
ed then and there when the document is 
tendered in. evidence. Once the Court, 
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rightly or wrongly, decides to admit the 
document in evidence, so far as the par 
ties are concerned, the matter is closed, 
S. 35, Stamp Act, is in the nature of a 
penal provision and has far reaching 
effecis, Parties to a litigation, where such 
a controversy is raised, have to be cir- 
cumsp€ct and the party challenging the 
admissibility of the document has to be 
alert to see that the document is not ad~ 
mitted in evidence by the Court. The 
Court has to judicially determine the 
matter as soon as the document is ten~ 
dered in evidence and before it is marked 
as an exhibit in the case. The record in 
this case discloses the fact that the hundis 
were marked as Exs. P-1 and P-2 and 
bore the endorsement ‘admitted in evi« 
dence’ under the signature of the Court, 
It is not, therefore, one of those cases 
where a document has been inadvertent~ 
ly admitted, without the court applying 
its mind to the question of its admissibi- 
lity. Once a document has been marked 
as an exhibit in the case and the trial has 
proceeded all along on the footing that 
the document was an exhibit in the case 
and has been used by the parties in exam- 
ination and cross-examination of their 
witnesses, S. 36 of the Stamp Act comes 
into operation. Once a document has been 
admitted in evidence, as aforesaid, it is 
not open either to the trial Court itself 
or to a Court of Appeal or revision to go 
behind that order.” l 


13. A single Judge of this Court, 
Chandrasekhara Sastry, J, in Kolli 
Eranna v. Thimmaiah (AIR 1966 Andh 
Pra 184) referred to the aforesaid Sup- 
reme Court’s decision and held (at p. 186), 


“A close perusal of the judgment of 
the Supreme Court in that particular case 
shows that the documents in question, 
which were two hundis marked as Exs. 
P-1 and P-2, bore the endorsements ‘ad~ 
mitted in evidence’ under the signature 
of the Court. The endorsements made on 
the two documents clearly show that they 
were admitted in evidence. 


XX XX XX XX 

xx XX XX XX 

Order 13, Rule 4, C.P.C., prescribes 
that there shall be endorsed on every 


document which has been admitted in 
evidence in the suit the following parti- 
culars, namely:— 

(a) the number and title of the suit, 

(b) the name of the person producing 
the document. 

(c) the date on which it was produced, 
and. i 
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({d) a statement of its having been so 
admitted and the endorsement shall be 
Signed or initialled by the Judge. 


In the present case, the requirement of 
cl. (d) of R.'4 (1) is not satisfied since 
there is no statement signed by the Judge 
that the document has been admitted. 

XX XX xk xx 
But unfortunately for the plaintiffs in 
this case, there is no endorsement on the 
document to the effect that it was ad- 
mitted in evidence as required by O. 13, 
R. 4 (1) (d), C-P.C. Taking this along with 
the note made by the learned Subordinate 
Judge when the document was marked 
as an exhibit during the evidence of 
PW 1 and the statement of the 1st defen- 
dant’s counsel before the Judge that pass- 
ed the present order, I must hold that 
the lower court is right in its view that 
the document was not admitted in evi- 
dence at all but was only marked as Ex. 
A-9 during the course of the evidence of 
PW 1 only for the purpose of identifica- 
tion with the reservation that the ques- 
tion of admissibility of the document 


would be considered later. The document’ 


is either admitted or is merely marked as 
an exhibit for the purpose of identifica- 
tion subject to the question of admissi- 
bility being decided later on. If the ques- 
tion of its admission in evidence is to bé 
determined under the Registration Act or 
any other enactment, the document can- 
not be held to have been admitted at all 
for the purpose of any other enactment.” 


14. What is, therefore, manifest from 
the above conspectus of case-law is that, 
where a question as to the admissibility 
of document is raised on the ground that 
it has not been stamped, the party chal- 
lenging has to be alert to see that the 
document is not admitted by the court. 
The Court has to judicially determine 
the matter as soon as the document is ten- 
dered in evidence. Once a document has 
been marked as an exhibit in the case 
and has been used by the parties in exam- 
ination and cross-examination of the wit- 
nesses, it is not open to the party to 
raise any objection. Even if it is raised, 
it is not open either to the trial court or 
to a court of appeal or revision to go 
behind that order. 

15. The judicial determination of the 
admissibility of the document in evidence 
must culminate in the endorsement on 
the: very document stating that the.docu- 
ment has been admitted in evidence fol- 
lowed by the initials of the Judge. 

16. Examined in the light of above, it 
fs plain from the finding given by the 
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Principal Subordinate Judge on 30th 
Sept., 1977 that the document has not 
been "admitted in evidence”. 

17. What actually happened was that, 
while examining DW 1, the advocate for; 
the defendants tendered a document! 
which is styled-as an agreement of parti- 
tion for properties worth Rs. 20,000 and! 
the same was marked. At that stage, the 
plaintiff's counsel argued that the docu- 
ment, though admitted and marked, can 
be levied with stamp duty and penalty. 
This surely indicates that the moment 
the document was tendered, the Presiding 
Officer, without giving any consideration 
whatsoever as contemplated under S. 33 
of the Stamp Act, immediately marked it| 
as Ex, B-2. And the protest by the plain-' 
tiffs counsel followed on the heels. In 
this set of circumstances, the marking of 
the document as an exhibit is only for. 
the purpose of identification but does not! 
give rise to admitting it in evidence. In| 
fact, no further examination, much less 
cross-€xamination ensued. In point of 
fact, the trial has not at all proceeded 
further. If that is the reading to be given 
to the finding of the learned Principal 
Subordinate Judge dated 30th Sept. 1977 
Which jis irresistable in my view,. 
then the document (Ex. B-2) cannot be 
Said to have been ‘admitted in evidence’. 
Furthermore, the procedure laid down 
under O. 13, R. 4, Civil P. C. and in partil- 
cular the endorsement as required by 
R. 4 (d) of the said Order, does not find 
its place on the document. In other words, 
there is no judicial determination as to 
whether the document has to be admitted 
in evidence or not, by way of an endorse-| 
ment on the document itself which is al 
must as observed by the Supreme Court 
in the case referred to above. > 

18. Learned counsel for the petition- 
ers, relying on the words in the findirg, 
namely,— 

“In this case the document is put to 
the witness and it is marked as Ex. B-2 
after admitting the document. After it 
is marked the learned counsel for the 
plaintiff raised objection regarding the 
admissibility xx xx xx xx xXx 
XX XX XX XX 
In view of the above said decision, once 
the document is admitted, penalty and 
stamp duty cannot be collected.” 
argued that the document is held admitted 
in evidence, and, therefore, no objection 
could be taken thereafter. There is no 
substance in this contention inasmuch as 
the admission of the document in the 
sense in which the trial Court has stated 
cannot be held tantamount to admitting 
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. the document in evidence in the light of 
the decisions cited above. Hence the con-~ 
tention, which is devoid of merit and sub- 
stance, is rejected. 


19. There is yet another aspect on 
which there was a debate and, therefore, 
it must be adjudicated. The question is, 
whether even if the document is said fo 
be admitted in evidence, could if never- 
theless be actegd upon within the meaning 
of the interaction of the provisions enact- 
ed in Ss. 35 and 36 of the Stamp Ach In 
other words, though the document might 
have been admitted in evidence (and 
once if is so done), the embargo con- 
templated by 8- 36 bars only the objec- 
tion being raised that the document, 
which is not stamped, should not be ad- 
mitted in evidence, but, still the question 
remains whether such decument admitted 
in evidence can be given effect to within 
the meaning of the second limb of S. 35, 
Łe, whether the document could be act- 
ed upon. Adverting to this situation, the 
Supreme Court in H. S. Ltd. v. Dilip 
Construction (AIR. 1969 SC 1238) held, 
(at p. 1240} 


“By that section (S. 36 of the Stamp 
Act) an instrument once admitted in evi- 
dence shall not be called in question at 
any stage of the same suit or proceeding 
on the ground that it has not been duly 
stamped. S. 36 does not prohibit a chal- 
_ lenge against an instrument that it shall 

not be acted upon because if is not only 
duly stamped, but on that account there 
is no bar against an instrument not duly 
stamped being acted upon after payment 
of the stamp duty and penalty according 
to the procedure prescribed by the Act. 
The doubt, if any, is removed by the 
terms of S. 42 (2) which enact, in terms 
unmistakable. that -every instrument en- 
dorsed by the Collector under S. 42 (1) 
shall be admissible in evidence and may 
be acted upon as if Tt had been duly 
stamped.” l l 
Sri Ranganatham, learned counsel for the 
petitioners submits that there is some 
equivocality in this decision and since i is 
rendered by a Bench of three Judges, it 
may not be followed in view of the deci- 
sion in Javer Chand v. Pukhraj Surana 
(AIR 1961 SC 1655) (supra), which though 
earlier in point of time, is by a Bench of 
four Judges. No doubt, it is true that in 
case of conflict between two decisions of 
the Supreme Courf, the one decided by a 
larger Bench, even if ft is earlier in pomt 


of time, will have to be followed. But, I | 


do not find any conflict between the two 
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decisions, and therefore, the proposition 
is unfounded, The 1961 decision pertains 
to the question whether any objection — 
could be raised when once the document 
has been admitted in evidence, that it is + 
not stamped within the meaning of S. 36 
of the Stamp Act, and the Court held 
that no such objection could be entertain- 
ed; whereas in the 1969 decision, the 
question was whether an unstamped docu- 
ment, though admitted in evidence, can 
yet be acted upon or nat, 


20. In view of the above, since thera 
is no conflict between the two decisions, 
the question as to which decision has to 
be followed does not arise. So, following 
the decision of the Supreme Court, I 
hold that, even assuming, without laying 
down, that Ex. B-2 in this case has -been 
“admitted in evidence”, the question whe- 
ther it should be acted upon or not is 
still res integra; and, therefore, it is open 
to the Court to decide whether it should 
be acted upon and given effect to. To 
hold otherwise would be rendering the 
provisions enacted in S. 42 (2) of- the 
Stamp Act otiose, as it enacts that every 
Collector 
under S. 42 (1) shall be admissible in 
evidence and may be acted upon as if it 
has been duly stamped, . 


2l. Before coming to a close, I may, 
however, advert to the submission made 
by the learned counsel for the petitioners 
that, should this Court hold eventually 
against the petitioners, then the lower 
Court may be directed: to decide, accord- 
ing to law, whether the document (Ex. 
B-2) requires any stamp af all, after giv- 
ing due opportunity to the parties herein, 


a22. Though it, transpires from the re- 
cord that at one stage the document was 
endorsed by the trial court as requiring 
stamp and penalty, the trial court did so 
without determining and adjudicating as 
to the nature of the document and whe« 
ther i requires to be stamped. Hence I 
deem it proper in the circumstances of 
the case to direct the trial Court to first- 
decide whether the said document re- 
quires to be stamped, according to law 
and after giving due opportunity and 
notice to all the concerned including the 
parties herein; and thereafter, it will pro~- 
ceed with the trial and dispose of ex- 
peditiously. With this direction, the Civil 
Revision Petition is dismissed. No costs. 
3 i Revision dismissed; 


Paeonia 
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dismissed without. any ‘fructification’. 
. Therefore, an order for execution made 
-after notice to the judgment-debtor who 
does not appear and offer any objection 
precluded him from raising a plea of 
limitation in subsequent proceedings’ even 
though the application on which the 


order was passed does not fructify and is . 


eventually struck off or dismissed.” 


6. This ruling was followed by the 
Gujarat High Court in Ganchi Laxmi- 
chand v. Tulsidas, AIR 1963 Guj 1 where- 
in it was held as follows (at pp. 2 and 
3) :— 


“Where a judgment-debtor does not 
appear in answer to the notice under 
O. 21, R. 22, Civil P. C., to show cause 
why the decree should not be executed 
against him, O. 21, R. 23 provides that 
the Court shall order the decree to be 
executed. An order under O. 21, R. 23 of 
Civil P. C. being a determination of a 
question within S. 47 amounts to a decree 
within the meaning of S. 2 (2) and an 
` appeal, therefore, lies from such order. 
If the person against whom the decree is 
sought to be executed does not file an 
appeal from an order made against him 


under O. 21, R. 23, he cannot be permit-. 


ted to contend at any subsequent stage 
of the execution proceedings that the 
order was not rightly made. If so, he can- 
not also raise at any subsequent stage of 
the execution proceedings the same con- 
tentions which were urged by him against 
the execution of the decree at the time 
of the hearing of the notice under O. 21, 
R. 22 for, the effect of allowing him to 
do so will be to permit him to challenge 
the correctness of the order which he 
can do only by way of an appeal. The 
order passed by the Court under O. 21, 
R. 23 will operate as res judicata in re- 
gard to the contentions urged against the 
execution of the decree in answer to thé 
notice under O. 21, R. 22. If the order 
under O. 21, R. 23, can operate as res 
judicata in regard to the contentions 
urged at the hearing of the notice under 
©. 21, R. 22, that order must equally 
operate as constructive res judicata in 
regard to the contentions which might 
and ought to have been urged against the 
execution of the decree in opposition to 
the notice under Order 21, R. 22. Equally 
must the O. 21, R. 23 operate as con- 
_ Btructive res judicata if the person 
against whom the decree is sought to be 
executed does not appear in answer to 
the notice -under O. 21, R.. 22 and the 
order. directing the decree to be execut- 


ed is, therefore, made by the Court. In 
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such a case all contentions which might 
and ought to have been urged. by. such 
person showing cause why the decree 
should not be executed will be barred by 
the principle of constructive res judicata 
and it will not be open to such person. to 
raise those contentions at any subsequent 
stage of the execution proceedings.” 


7. In the instant case, when notice w 
ordered on 5-8-1971 under O. 21, R. 22, 
C. P. C. in the Execution Petition No 
35/71 returnable by 5-10-1971 the judg- 
ment-debtor 












O. 21, R. 23 (1) directing execution to 
proceed by attachment of the properti 
of the judgment-debtor and the warrant 
was made returnable by 22-10-1971. 
Thus, the order directing execution to 
proceed made under O, 21 R. 22 read with 


O. 21, R. 23 (1) had become final 
and amounted to a deeree, which 
not: having been appealed against 


would clearly operate as res judicata. 
Therefore, it is not open to the judg 
ment-debtor to raise such an objecti 
at a later stage by filing an independen 
application and, the judgment-debtor 1 
barred by res judicata from raising an 
objection to the execution of the de 
at a later stage, 


8. This contention on behalf of the 
decree-holders was not allowed to he 
raised by Sheth, J. in the appeal on the 
ground that it was not raised before the 
executing Court. But, a contention was 
raised in the trial Court that the judg- 
mént-debtor was set ex parte, and that 
the application E A No. 152/71 
was not maintainable. In the memo- 
randum oof grounds of appeal in 
C. M. A. No. 398/75, a ground was 
raised that the executing Court er- 
red in refusing to permit the decree- 
holders to raise the contention that the 
judgment-debtor having been set ex 
parte could not at a subsequent stage 
raise an objection as to limitation. A con- 
tention that the judgment-debtor could 
not raise any objection to the execution 
of the decree on the ground of limitation 
as he failed to appear and remained ex 
parte, was clearly raised in the trial 
Court, and this contention should havé 
been considered by the trial Court and 
also on appeal. ' 


9. It is, howeyer, contended by Sri 
P. Ramachandra Rao, the learned coun- 
sel for the respondent-judgment-debtor 
that notice, was not served on the judg- 
ment-debtor in E. P. No. 35/71 and the 
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service by afiixture was not effected as 
required by O. 5, R. 17 and R. 19, C.P.C, 
In the suit itself, the judgment-debtor 
was shown as a resident of Himayat- 
nagar near Gowda Hostel, Hyderabad 
and he remained ex parte and the suit 
was decreed on 10-9-1959. In the execu- 
tion petition E. P. No. 35/71, notice was 
ordered under O. 21, R. 22, C. P. C. to 
the judgment-debtor to the same address 
as given in the plaint and in the decree, 
and the notice was served by affixture at 
the residence of‘ the judgment-debtor as 
evidenced by the endorsement made by 
the Central Nazir on the notice. But, it 
is contended by Sri P. Ramachandra Rao, 
that the service was not effected proper- 
ly as required by O. 5, Rr. 17 and 19, 
C. P. C. But, we are unable to agree 
with this submission. As already men- 
tioned, the record shows that the service 
was effected by affixture and, therefore, 
the judgment-debtor must be deemed to 
have been aware of the filing of the exe- 
cution petition, and the judgment-debtor 
having failed to appear and take objec- 
tion to the execution when notice was 
ordered under O. 21, R. 22, and the 
order having been passed under O. 21, 
R. 23 (1) directing execution to proceed, 
the judgment-debtor is precluded from 
raising an objection to the execution by 
filing a separate application qt a later 
Stage of the same execution proceeding. 

10. The second contention urged by 
Sri K., Sri Krishna is that the decree- 
holders 1 and 2 are minor children 
of the 3rd decree-holder, and that the 4th 
decree-holder is their step mother, and 
that the major decree-holders could 
not give a valid discharge to the decree 
without concurrence of the minor decree- 
holders, and, therefore, time would 
not run against any of the, decree- 
holders until one of them becomes cap- 
able of giving such a discharge without 
concurrence of the others or until the 
disability ceased, 

11, Under §. 6 of the Limitation Act, 
where a person is under disability, being 
a minor or insane, or an idiot, the time 
during which the person is under dis- 
ability has to be excluded in computing 
the period of limitation prescribed for 
filing a suit or application for execution 
of a decree. Section 7 applies to cases 
where one of several persons jointly en- 
titled to institute a sult or make an ap- 
plication for execution of a decree is 
under disability, and it reads as fol- 
lows :— 

“7 Where one of several persons joint- 
ly entitled to institute a suit or make an 
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application for the execution of a decree 
is under any such disability, and a dis- 
charge can be given without the concur= 
rence of such person, time will run 
against them all; but, where no such dis- 
Charge can be given, time will not run 
as against any of them until one of them 
becomes capable of giving such discharge 
without the concurrence of the others or 
until the disability has ceased.” 


12, Sri Srikrishna relies upon the lat« 
ter part of S. 7 and submits that as the 
major: decree-holders 3 and 4, the mother 
and step-mother respectively, were nof 
capable of giving a discharge with regard 
to the minor decree-holders 1 and 2, time 
would not run against any of the decree 
holders until one of them becomes cap~ 
able of giving a valid discharge without 
concurrence of the others or until the 
disability has ceased. 


13. It is contended that neither of the 
major decree-holders ig a manager of the 
family, and that the 3rd decree~holder, 
though acted as guardian of the minor 
decree-holders, cannot give valid dis- 
charge to the decree without leave of the 
Court as required by the provisions of 
O. 32, R. 6, C. P. C. In Ganesha Row v. 
Tuljaram Row, (1913) ILR 36 Mad 295, 
in a suit for partition by a member of 
a joint family, the father was made 3rd 
defendant, and the son, d minor, was 
made 8th defendant, and the father was 
appointed as guardian ad litem of the 
minor. Section 462 of the old C. P. C., of 
1882 provided that; 


“No next friend or guardian to the suit 

shall, without the leave of the Court, en~ 
ter into any agreement or compromise 
on behalf of a minor, with reference to 
the suit in which he acts as next friend 
or guardian.” 
The father entered into a compromise 
and in pursuance of such compromise, 
satisfaction of the decree was recorded. 
Their Lordships of Privy Council held 
that the powers of the father were con- 
trolled by the provisions of S. 462, C.P.C. 
and he could not without leave of the 
Court do any act in his capacity of father 
Or managing member of the joint family 
which he was debarred from doing as 
guardian ad litem, and that to hold 
otherwise would be to defeat the objec? 
of the enactment.” 

14. In Fatimabai v. Tukabal, AIR 1945 
Nag 95 it was held that 

“The execution proceedings are a con- 
tinuance of a suit and a next friend or 
guardian, after a decree is passed, can- 
not enter into a compromise or an ad= 
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justment of the decree without the sanc- 
tion of the Court,” ” 
The learned Judges further held that : 

“Even if a joint decree-holder acts as 
a manager on behalf of the joint family 
he is subject to O, 32, Rr. 6 and Y, 
GRP C? 

15. In Kamaleshwari Prasad Singh V. 
Shivachandra, AIR 1949 Pat 212, it was 
held as follows: 

“Tt is only in a case TOR a co- 
decree-holder could give a valid dis- 
-charge that S. 7 will not extend the 
period of limitation. Where at the time 
the decree is sought to be executed some 
of the co-decree-holders are minors, the 
natural guardian of the minor decree- 
holders is not a co-decree-holder, and 
' therefore, she cannot give a valid dis- 
charge on their behalf during the conti- 
nuance of their minority. The provisions 
of S. 7 apply in favour of the decree- 
holder.” 

16. In Amalgamated Coal Fields Ltd. 
v. Mst. Chhotibai, 1973 Ace CJ 365: 
(1973 Lab IC 1410). (Madh Pra), it was 
held that S. 7, which is a proviso to S. 6, 
extends the period of limitation on the 
ground of disability of one or more of 
several persons who are jointly entitled 
to sue, provided that the persons not 
under a disability could give a discharge 
without the concurrence of the person or 
persons under disability. On the facts of 
that case, it was held that the widow 
and her minor daughters who filed the 
suit were co-heirs and tenants in com- 
mon having distinct shares, and that the 
mother could not under Hindu Law give 
a discharge in her own right in respect 
of the rights of her daughters, and, 
therefore, the second part of S. 7. of the 
Limitation Act applied and the limitation 
was extended in favour of the entire body 
of the plaintiffs who had joint right to 
Bue. 

I7, Where a labourer killed by a 
motor accident left behind his widow and 
two minor sons, time for filling petition 
for compensation under S. 110-A of the 
Motor Vehicles Act, 1939 would not run 
against any of the claimants until both 
the minor sons ceased to be under dis- 
ability, because no discharge could be 
given by the mother without the concur- 
rence of the minors, vide, Punjabhai 
Prabhudas & Co. v. Sakinaben, ‘AIR 1977 
Guj 179. 

18. In this context, it is necessary to 
notice the provisions of O. 32, R. 6, 
C. P. C. O. 32, R. 6 provides that the 
next friend or guardian for the suit shall 
not, without the leave of the court, re- 
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ceive money or other movable property 
on behalf of a minor either by way of a 
compromise before decree or order, or 
under a decree or order in favour of the 
minor. By virtue of these provisions, 3 
next friend or guardian of a minor can= 
not without leave of the . court give a 
valid discharge of the decree or withdraw 
any monies deposited by the judgment- 
debtor for the benefit of the minor 
decree-holders, 


19. O. 21 R. 15 which provides for 
filing of an application for execution by 
joint decree-holder, reads as follows :-: 

“O. 21, R. 15 (1) where a decree has 
been passed jointly in ' favour of more 
persons than one, any one or more of 
such persons may, unless the decree 
imposes any condition to the contrary, 
apply for the execution of the whole 
decree for the benefit of them all, or 
Where any of them has died, for the 
benefit of the survivors and the legal 
representatives of the deceased. 

(2) where the Court sees sufficient 
cause for allowing the decree to be exe- 
cuted on an application made under this 
rule, 1t shall make such order as it deems 
necessary for protecting the interests of 
the persons who have not joined in the 
application.” 

20. It was held in M. D. Kazam_v. 
Nadir Ali Shah, ATR 1931 Lah 5 that 
though O. 21, R. 15, C P. C. enables a 
joint decree-holder to execute a decrea 
for himself and for the benefit of the 
other decree-holders, that did not confer 
an unconditional right on one of tha 
decree-holders to execute a decree and 
such a right was subject to the control 
by the execution Court, and that rule, 
therefore, would not really affect tha 
provisions of S. 7 of the Limitation. Act 


21. 5.. 7 extends the period of limita 
tion to some cases where there is a joint 
decree in favour of persons who are un- 
der any such disability as is mentioned 
in S. 6, Section 7 contemplates a legal 
capacity to give discharge without the 
concurrence of the person under a dis- 
ability. For instance, a partner or a karta 
of a Hindu joint family has power fel 
realise the whole of the decretal debt 
without the consent of the other decrees 
holders. But, a guardian of a minor can- 
not, without the permission of the Court 
realise monies payable to a minor decree~ 
holder under a decree of Court, by rea- 
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22. In the instant case, there are four 
joint decree-holders, out of whom, twa 
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are minors and are represented by their 
imother, 3rd decree-holder, as guardian 
and neither of the major decree~holders, 
viz., the mother and the step-mother, 
could give a valid discharge on behalf of 
ithe minor decree-holders. Therefore, the 
‘provisions of latter part of S. 7 of the 
(Limitation Act are applicable to the facts 
of this case and the time for execution 
would stand extended till the disability 
of the minor decree-holders ceased. Ad- 
mittedly, the minor decree-holders were 
minors on the date of filing of the exe- 
cution petition. If so, the application for 
execution is not barred by limitation. 


23. For the foregoing reasons, this 
appeal is allowed, and the order of the 
trial Court allowing E. A. No. 152/71 and 
dismissing the execution petition E. P. 
No. 35/71, and the judgment of Sheth, J. 
dismissing the appeal A. A. O. No. 398/75 
are set aside, and the trial Court is 
directed to take further proceedings in 
E. P. No. 35/71 for execution of the 
decree. The respondent will pay the costs 
of the appellants throughout. 

Appeal allowed. 


AIR 1982 ANDHRA PRADESH 252 


MUEKTADAR, J. 

Government of Andhra Pradesh, Peti- 
tioner v. Gnanéshwar Rao, Respondent 

Civil Revn, Petn. No. 82 of 1980, D/- 
18-9-1981. l 

Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
Ss. 9, 10 — Jurisdiction of Appellate Tri- 
bunal — Orders passed on original side 
u/s. 9 by Primary Tribunal becoming 
final — Appellate Tribunal hag no juris- 
diction in proceedings under S. 10 to go 
behind those orders as proceedings there- 
under, in the circumstances, would b® 
considered to be proceedings on execu- 
tion side. (1980) 2 APLI (HC) 25, Foll. 

(Para 3) 
Cases Referred : Chronological Paras 
(1980) 2 APLJ (HC) 25 3 

Govt. Pleader, for Petitioner; B. Pra- 
kasarao, for Respondent. 

ORDER :— The State’ has preferred 
this revision against the order dated 
26-10-1978 passed by the Land Reforms 
Appellate Tribunal, Nizamabad, exclud- 
ing pote kharab lands from the holding 
of the respondent declarant. 

2. In order to appreciate the conten- 
tions advanced by the learned Govern- 
ment Pleader, it is necessary to state 
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‘render the land. The respondent declare 
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certain facts. The respondent filed 
declaration and eventually after enquiry. 
he was found to be holding land in 'ex- 
cess of the standard holding. Thereafter, 
proceedings under S, 10, Andhra Pradesh 
Land Reforms (Ceiling on Agricultural 
Holdings) Act, 1973 were initiated and 
the respondent was called upon to sur- 










ant filed a petition before the Primary 
Tribunal in proceedings under S. 10 of 
the Act, to exclude pote kharab extent 
from the holding of the respondent. That 
petition wag dismissed. ‘The respondent 
preferred an appeal to the Appellate 
Tribunal which allowed the appeal and 
excluded the pote kharab lands from the 
holding of the respondent. Aggrieved by 
the said order of the Appellate Tribunal, 
the State has preferred this revision. 


3. Mr. Gopalakrishna Murthy, the 
learned Assistant Government Pleader, 
contends that the Appellate Tribunal did 
not have the jurisdiction to go behind 
the order of the Primary Tribunal which 
had become final under S. 9 of the Act 
and exclude the pote kharab. The ques 
tion whether pote kharab extent existed 
Or not was not at all raised by the re- 
Spondent declarant in the proceedings 
under S. 9 of the Act. Submits the learn- 
ed Government Pleader that .proceedings 
under S, 10 of the Act could be consider 
€d to be one by way of execution of the 
order passed under S. 9 of the Act, and 
therefore, the executing court cannot go 
behind the order. The learned. Govt. 
Pleader applies this analogy to the pre- 
sent proceedings and in support thereof 
has brought to my notice the decision of © 
this court in Govt. of Andhra Pradesh v, ` 
Veeranna, (1980) 2 APLJ (HC) 25. On the 
other hand, Mr. B. Prakashrao, tha 
learned advocate for the respondent has 
vehemently contended that while a revi-« 
Sion is before the High Court either un- 
der S. 115, Civil P. C. or under the Act, 
it would mean that the entire case is þe- 
fore. the High Court and the High Court 
in exercise of its powers of supervision 
or revision, could correct any mistakes 
occurring in the case, I regret I cannot 
accede to the contention advanced by Mr 
Prakash Rao. It is to be noted that pro- 
ceedings under S. 9 of the Act could be 
termed as proceedings on the original 
side and once orders are passed in those 
proceedings by the Tribunals and had 
become final, then proceedings under 
S. 10 of the Act would be considered to 
be proceedings on the execution side. 
When the matter is in the execution 
stage, it would not be open to the Appel< . 
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RAMACHANDRA RAO AND 
JEEVAN REDDY, JJ. 


P. Sainath Reddy and others, Appel- 
fants v. G. Narayana Reddy, Respondent. 


Letters Patent Appeal No. 203 of 1977, 
D/- 29-9-1981.* 

(A) Civil P. C. (5 of 1908), S. 11, O. 21, 
Rr. 22, 23 — Res judicata — Execution 
proceedings — Non-appearance of judg- 
ment-debtor even after service of notice 
—- Court ordering attachment of proper- 
ties — Order becoming final — Subse- 
quent independent application by judg- 
ment-debtor raising objection as to limi- 
tation is barred by res judicata. AIR 1977 
Andh Pra 401 (Pt. A), Reversed. 

Where in an execution petition the 
fjudgment-debtor did not appear even 
after service of notice under O. 21, R. 22, 
the court passed an order under O. 21, 
R. 23 (1) directing to proceed execution 
by attachment of the properties of the 
judgment-debtor, the order became final 
and amounted to a decree and as no ap- 
peal was filed by the judgment-debtor 
against the said order it clearly operated 
as res judicata. Therefore, it was not 
open to the judgment-debtor to raise 
an objection ag to limitation at a later 
stage of the same proceeding by filing 
an independent application. AIR 1941 
Mad, 440; AIR 1963 Guj. 1 Rel. on. ATR 
1977 Andh Pra 401 (Pt. A) Reversed. 

(Para 7} 

(B) Limitation Act (36 of 1963), S. 7 ~» 
Joint decree in favour of major and minor 
decree-holders — By virtue of O. 32 R. 6 
C. P. C. major decree-holder although 
he is joint decree-holder — Cannot give 
valid discharge of decree on behalf of 
minors without the leave of the court —~ 
Provisions of latter part of S. 7 are 
attracted — Time for execution stood ex- 
tended till disability of minor decree- 
holders ceased, AIK 1977 Andh Pra 401 
(Pt, A), Reversed. (Civil P. C. (1908), 
O. 32, R. 6). 


In the instant case, there were four 
joint decree-~holders, out of whom, two 
were minors, represented by their mo- 
ther, the 3rd decree-holder, as guardian. 
By virtue of provisions of O. 32, R. 6 nel- 
ther of the major decree-holders, could 
give a valid discharge on behalf of the 
minor decree-holders, without the leave 
of the Court. Therefore, the provisions of 


"Against judgment of S. H. Sheth, J., re- 
ported in AIR 1977 Andh Pra 401. 
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latter part of S. 7 of the Limitation Aci 
were applicable to the facts of this case 
and the time for execution stood extend- 
ed till the disability of the minor decree- 
hoiders ceased. AIR 1977 Andh Pra 40i 
(Pt. A), Reversed. {Para 22) 
S. 7 extends the period of limitation to 
some cases where there is a joint decree 
in favour of persons who are under any 
Such disability as is mentioned in Sec. 6. 
Section 7 centemplates a legal capacity 
to give discharge without the concurrence 
of the person under a disability. For in- 
stance, a partner or a karta of a Hindu 
joint family has power to realise the 
whole of the decretal debt without the 
consent of the other décree-holders. But, 
a guardian of a minor cannot, without 
the permission of the Court, realise 
monies payable to a minor decree-holder 
undétr a decree of Court, by reason of the 
provisions of O. 32, R. 6, C. P. C. 


(Para 21) 

Cases Referred : Chronological Paras 
ATR 1977 Guj 179 : 17 
1973 Lab IC 14130: 1973 Ace CJ 26 
(Madh Pra) 16 
AIR 1963 Guj 1 6 
AIR 1949 Pat 212 - 15 
ATR 1845 Nag 95 l 14 
ATR 1941 Mad 440 3, 5 
ATR 1931' Lah 5 20 


(1913) ILR 36 Mad 295 : (1913) 11 All LJ 
589 13 
K. Srikrishna, for Appellants; P, Rama- 

chandra Rao, for Respondent. 


RAMACHANDRA RAO, J.:—= This 
Letters Patent Appeal is preferred 
against the judgment of Justice 5. H- 
Sheth dismissing the Civil Miscellaneous 
Appeal and confirming the order of the 
trial Court dismissing the Execution Peti- 
tion filed by the appellants. 

2. The relevant facts are as follows :— 

The respondent executed a promissory 
note in favour of ane P. Ramachandra 
Reddy, the father of the appellants 1 and 
2, and the husband of the appellants 3 
and 4 On the foot of the said note, the 
A aes obtained a decree in ©. S Ne 
89/58 on the file of the Court of the 
O Addi Judge, City Civil Court, Hyde- 
rabad and obtained a money decree of 
Rs. 12,000/- and odd against the respon- 
dent on 10-9-1959. The appellants/decree- 
holders filed an execution petition E. P. 
No. 35/7I on 5-8-1971 for execution of 
the decree by attachment ang sale of the 
judgment-deblor’s properties. On the 
Same date, notice was ordered in the 
said execution petition to the judgment- 
debtor under O. 21, R. 22, C. P. G re- 
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turnable by 5-10-1971. The endorsement 
shows that the notice was served by af- 
fixture’ on 10-9-1971. The judgment- 
debtor did not appear on 5-10-1971. The 
trial Court ordered attachment and the 
warrant was made returnable by 22-10- 
1971. 

3. At that stage, the judgment-debtor 
filed an application E. A. No. 152/71 be- 
fore the trial Court objecting to the exe- 
cution of the decree on the ground that 
it was barred by limitation. The execut- 
ing Court upheld the contention and dis- 
missed the Execution Application. The 
appellants preferred an appeal C. M. A. 
No. 398/75 to this Court against the said 
order of the executing Court. That ap- 
peal was also dismissed. Before the 
. learned Judge, it was contended that 
after the filing of the Execution Petition, 
notice was issued to the judgment-debtor, 


but he failed to appear, and thereafter 


attachment was ordered and effected and 
it is only after the attachment was levied 
that the judgment-debtor filed a separate 
_ application raising an- objection as to 
limitation, and that such an objection as 
to limitation, could not be raised by the 
fudgment-debtor at a subsequent stage 
after attachment owas ordered, In 
support of this contention, reli- 
ance is placed upon the deci- 
sion in Venkataranga v. Sithamma, 
AIR 1941 Mad 440. But the learned 
Judge was not inclined to allow the ap- 
pellants to raise the said objection, as 
such contention was not raised before the 
executing Court, The learned Judge alsa 
took the view that in the instant case, the 
Judgment-debtor did not raise the pre- 
sent objection in subsequent proceedings, 
and that he raised the objection in the 
same proceedings, - after the attachment 
was levied and, therefore, he could be 
permitted to raise such an objection. The 
learned Judge also took the view that 
under Sec. 3 (1) of the Limitation Act, 
every suit preferred, instituted, appeal 
preferred, application made after the 
prescribed period, shall be dismissed al- 
though limitation has not been set up as 
a defence. In that view, the learned 
Judge rejected the contention of the ap- 
pellants that the judgment-debtor could 
not be permitted to raise the objection 
as to limitation. 

4, Another contention was raised be- 
fore the learned Judge that the appel- 


lants 1 and 2 were born on 1-6-1950 and. 
12-4-1954 respectively and’ they were — 


minors at the time of filing of the exe- 
cution. petition and, therefore, 
‘decree-holders-appéllants were entitled 
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to the benefit of S. 7 of the Limitation 
Act. But, this còntention was also repels 
led by the learned Judge holding that 
Where there are several decree-holders 
jointly holding a decree, some of whom 
are minors and some of whom are majors, 
when: one or more major decree-holders 
can receive the monies from the judgment- 
debtor and give a valid discharge, they 
do so in their own right as joint decree- 
holders and not on behalf of the minor 
decree-holders, and that in the instant 
case, since two of the decree-holders 
were competent in their own right to re- 
ceive the decretal amount and to give a 
valid discharge of the decretal debt, Sec- 
tion 7 of the Limitation Act would not 
be available to the minor decree-holders. 
On those findings, the learned Judge dis« 
missed the C. M. A. 
3. In this appeal, Sri K. Srikrishna, 
the learned counsel for the appellants- 
decree-holders firstly contended that the 
judgment-debtor did not appear when 
notice was ordered under O. 21, R. 22 
C. P. C. in the execution petition and 
thereafter, an order was passed under 
O. 21, R. 23, C. P. C. ordering the decree 
to be executed by attachment of the 
Judgment-debtor’s properties and attach- 
ment was actually effected, and that the 
jJudgment-debtor having failed to raise 
any objection to the execution at that 
Stage, he is barred by reg judicata from . 
raising such.a plea at a later stage, In 
Support of this contention, he relied upon 
a decision in Venkataranga v. Sithamma 
(AIR 1941 Mad 440) (supra), where it 
was held by a Division Bench of the 
Madras High Court as follows : $ 
“An order under O. 21, R. 23 (1) in 
cases where the judgment-debtor appears 
and objects but the objections are over- 
ruled, being an appealable adjudication 
binding on the parties so long as it is un- 
reserved, a similar order under R. 23 (1) 
in cases where the judgment-debtor does 
not choose to appear in response to thë 
notice duly served on him, must be re- 
garded as having the same effect and 
therefore can operate as res judicata be- 
tween the parties. Consequently, there is 
no justification for the view that an order 
under R. 23 (1) ‘has to be automatic’ and 
that an order under R. 23 (2) alone 
amounts to an ‘adjudication’ such as 
would fall within the definition of a 
decree. Nor can there be any logical dif- 
ference for the application of the princi- 
ple of res judicata between an applica- 
tion ‘which results in partial satisfaction 


‘of the decree and is then allowed: to be 


dismissed, -` and’ one which is eventually 
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late Tribunal to go behind the orders 
passed on the original side under S. 9 by 
the primary Tribunal which had become 
final, This is what exactly my learned 
brother Madhava Reddy, J. has decided 
in Veeranna’s case 1980-2 APLJ (HC) 25 
and I have been consistently following 
that principle in a number of cases de- 
cided by me. The ruling cited by Mr. 
Prakash Rao may apply to a case where 
the matter comes to the High Court on 
the original side and if some illegal 
orders are passed, then the High Court 
could correct those orders in spite of the 
fact that no review petition was filed be- 
cause, the whole case is before the High 
Court. Even so, the High Court in exer- 
cise of its revisional powers on the exe- 
cution side, cannot go behind the order 
passed on the original side. and correct 
the mistake or make any amends unless 
there is inherent lack of jurisdiction in 
the original court in which case the 
decree will be considered to be non est. 
4. Hence, I allow this revision and set 
aside the order of the Appellate Tribunal 
and direct the Appellate Tribunal to in- 
clude the lands which had been excluded 
from the holding of the respondent 
declarant on the basis of being pote 
kharab. There will be no order as to costs 
Advocate’s fee Rs. 150/- (Rupees one hun- 

dred and fifty only). 
Revision allowed, 
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RAGHUVIR AND JEEVAN REDDI, JJ, 

Mogilipuyvu Annapurnaiah, Appellant 
v. Malampati Narasimha Rao and an- 
other, Respondents. 

Second Appeal No. 218 of 
29-12-1981.* 


Specific Relief Act (47 of 1963), Ss. 38, 
6 — Permanent injunction — Tenant con- 
tinuing to be in possession after termina- 
tion of lease — Is a. "tenant by suffer- 
ance” — His ession is juridical — Ha 
is entitled to injunction restraining land- 
lord from interfering with his possession. 
(Transfer of Property Act (1882), Ss. 108 
(g), 111; Words & Phrases— (i) Tenant by 
sufferance; (ii) Juridical possession), 

After a lease is terminated if the ten~ 
ant continues in possession without the 
consent or acquiescence of the lessor, such 


On reference by Muktadar, J. in appeal 
against decree of Addl Sub. J., Nara- 
saraopet, in Appeal Suit No. 256 of 1977, 


CZ/DZ/B314/82/DVT 


1980, D/- 
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a tenant is a. “tenant by sufferance”’. He 
cannot be deemed to be “holding over’ 
when there is no proof or extension of 
lease in his favour. Possession of a tenant 
by sufferance cannot be considered as 
unauthorised. The possession of a tenant 
by sufferance is á “juridical possession”, 
The possession of such a tenant should ba 
protected by the courts, It is always þet- 
ter that a “person” is driven to a court 
of law rather to permit him to forcibly 
evict a tenant. A tenant by sufferance is 
Entitled to remain in possession of the 
demised premises till he is evicted in tha 
course of law. Thus he is entitled to a de- 
cree for permanent injunction restraining 
the landlord from interfering with his 
possession, (Paras 4, 5, 6, 19) 

Section § of the Specific Relief Act en- 
visages that persons are not permitted 10 
take forcible possession. They must ob- 
tain such possession as they are entitled 
to through a Court. A person who has no 
title including a trespasser, cannot be 
evicted by force even by a person who 
has a right to occupy the land. Case law 
discussed, (Para 9) 


Cases Referred: Chronological Paras 


(1980) 1 Andh WR 28: (1980) 1 Rent LR 

206 9 
AIR 1974 SC 104 10 
AIR 1973 SC 508 4 
AIR 1973 Ker 76 (FBJ ITO 
AIR 1973 Mad 432 10 
AIR 1972 SC 819 4 
AIR 1969 Mad 191 0 
AIR 1968 SC 620 5 
AIR 1968 SC 1165 9 
AIR 1964 Cal 235 . , 410 
AIR 1962 Mad 149 10 
ATR 1961 SC 1067 4 
AIR 1954 Bom 358 10 
AIR 1931 Bom 151 |; 10, 11 
AIR 1924 PC 144: 23 All LJ 76 9 


AIR 1920 Cal 239: ILR 47°Cal 733 11 
(1891) ILR 13 All 537: 1891 All WN 196 
10, ir 
Challa Sitaramayya, for Appellant; M. 
Chandrasekhara Rao, for Respondents, 


RAGHUVIR, J..— M. Annapurnayya, 
the appellant in the case laid the suit on 
September 10, 1974 for a permanent in- 
junction against M. Narasimha Rao and 
G. Koteswara Rao (the lessors) directing 
them not to interfere with his possession 
of a building and a vancant site appur- 
tenant thereto. He alleged he is a tenant 
in the building, that it was let out to him 
in 1961 by the two lessors for business 
purposes. The period in the written lease 
expired in June, 1973 and the lessors ex- 
tended the lease for three more years, 
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orally up to 1976 on payment of Rs. 2,500 
The lessors denied the oral extension of 
lease. Their case was, the lease was ter- 
minated by notice, Ex. Al dated July 17, 
1974, thereafter, the tenant surrendered 
‘possession to them. Thus, the tenant was 
not in possession of the suit premises, 
therefore, no injunction can be granted 
against them. l 


2. The District Munsif, Narasaraopet on 
November 17, 1977 found the tenant did 
not surrender possession. The oral lease 
set up by the tenant up to 1976 is true.” 
The Andhra Pradesh Buildings (Lease, 
Rent & Eviction) Control Act 15 of 1960 
however, .was found applicable to the suit 
premises, therefore, he directed the par- 
ties to go before the Rent Controller for 


 velief and ordered injunction against the 


lessors. On appeal, the Subordinate Judge, 
Narasaraopet on November 28, 1979 held 
the tenant did not surrender possession 
to the lessors but it was held in view of 
“Sec, 32” the Act 15 of 1960 did not 
apply to the facts of the case. The ten- 
ancy, it was held, by Ex. A-1 was termi- 
nated. The possession of the tenant, 
thereafter, was that of a ‘Trespasser” 
and, for that reason the tenant, in such 
circumstances, is not entitled to injunc- 
tion. The appeal was allowed and the 
suit was dismissed. 


8. In the second appeal, it may, at the 
outset, be stated that it is not possible to 
determine whether the possession of the 
tenant is statutory for in the suit and in 
appeal, there was no question directly 
raised as to the applicability of Act 15 of 
1960- Without any issue and without de- 
termining whether what was let out was 
a building with a vacant site, or, merely 
a vacant site, the trial Court held that 
the parties should have recourse to the 
provisions of Act 15 of 1960 and the ap- 
` pellate Court held the provisions of Act 
15 of 1960 are inapplicable. Therefore, 
we do not propose to determine the ap- 
plicability of Act 15 of 1960 as that ques- 
tion was not raised and decided directly 
in the suit and in the first appeal. 


4. In the second appeal, several ques- 
tions have been raised as respects pos- 
session of Annapurnayya over the demis- 
ed premises. What are the incidents of a 
tenant after a lease is terminate: whe- 
ther possession of such a tenant is that of 
a trespasser was seriously disputed by the 
learned counsel for the tenant. Whether 
his possession is lawful: whether his pos- 
session is legal; Whether his possession is 
Hegal or unlawful; Whether he is an un- 
authorised occupant of the demised pre~ 
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mises and, in that context, whether the 
tenant is a trespasser; Whether he can 
claim protection from the courts all these 
aspects were discussed threadbare by 
the counsel for the lessors and tenants. 
It is, however, accepted. on all hands, if 
the tenant continues in possession with- 
out the consent or acquiescence of the! 
lessor, such a tenant is a “Tenant by suf-} 
ferance”’. The position, however, is dif- 
ferent where there is consent or acquies- 
cence on the: part of the lessor to conti- 
nue in possession. In the case of a statu- 
tory tenant as held by the Supreme Court 
in the three cases in Ganga Dutt Murarka 
v. Kartik Chandra Das, AIR 1961 SC 1067; 
Bhawanji Lakhamshi v. Himatlal Jamna- 
das Dani, AIR 1972 SC 819 and Badrilal 
v. Municipal Corporation of Indore, AIR 
1973 SC 508 the possession, of a tenant is 
protected, is not disputed.. 


5- On the facts of the case, the tenant 
in this case cannot be held to be “hold- 
ing over” for the appellate Court, as a 
last court of fact, held that there was no 
oral extension of lease in favour of the 
tenant. Therefore, incidents of “holding! 
over’ as defined in Lallu Yeshwant Singh 
v. Rao Jagdish Singh, ATR 1968 SC 620 
are inapplicable. 


6. Thus, on the facts of the case, . 
Annapurnayya is a tenant by sufferance 
after his tenancy was terminated under 
Ex. A-I. Ag a tenant by sufferance, what. 
are his rights is not a question of easy an~ 
swer. The courts have held the posses- 
sion of a tenant by sufferance as “juridi- 
cal possession.” As to the meaning of that 
word, it has been defined in Black’s Law 
Dictionary, Fourth Edition, at page 990; 
Juridical: relating to administration of 
justice, or office of a Judge: Regular done 
in conformity to the laws of the country 








and the practice which fg there ob- 
served.” 
7. It is argued on behalf of the tenant 


that the appellate Court has misconstru- 
ed the incidents of “juridical possession” 
and equated such a tenant wrongly to be 
a trespasser and refused injunction. 
Whereas, the learned counsel for the 
lessors argued that under clause (a) of 
Sec. 108 of the Transfer of Property Act 
(4 of 1882) there is a duty cast on the 
tenant to deliver possession after the 
expiration of the period or after the ten- 
ancy has been terminated. The tenant in 
the instant case it is argued acted in vio- 
lation of such a duty which is cast on him 
and continued to remain in possession of 
the demised premises. Such a possession 
of tenant by sufferance it is argued is 
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“trespass” In law. Speaking of ¢he rights 
of such a tenant it is argued he has no 
right to remain in possession. His pos- 
session continues without the consent of 
the landlord. The civil Court cannot re- 
cognise such a possession. The order of 
injunction in protection of such a tres- 
passer, should not be accorded, for it is 
illegal. He cannot continue lawfully on 
the demised premises for his possession 
is unlawful. He will not be entitled, as 
of right to an injunction from the Civil 
Court for the tenant had breached the 
obligation to deliver possession under the 
Transfer of Property Act (4 of 1882) to 
the lessors. These aspects, when were 
pressed, Muktadar, J. on November 11, 
1981, having regard to the general im- 
portance of the question, referred to the 
Division Bench for decision. 


8. In considering the nature of Juridi- 
cal possession, very often, provisions of 
Sec. 6 of the Specific Relief Act (47 of 
19863) are referred in the cases that con- 
sidered the rights of tenants by suffer- 
ance, 


9. The Supreme Court in India had 
an occasion to review the rights arising 
under Sec. 6 of the Specific Relief Act (47 
of 1963) and approved the observations of 
the Privy Council as held in Midnapur 
Zamindari Co. Lid. v. Naresh Narayan 
Roy, AIR 1924 PC 144 that in our juris- 
prudence, “persons are not permitted ta 
take forcible possession. They must ob- 
tain such possession as they are entitled 
to through a Court”. That idea is incor- 
porated in Sec. 6 of that Act. A person 
who has to title including a trespasser, 
cannot be evicted by force even by a 
person who has a right to occupy the 
land. A person who has been so dispos- 
sessed, the Parliament recognises, he has 


a right to restitution of possession under’ 


Sec. 6 of Act 47 of 1963, if he files a suit 
within six months of dispossession. It is 
now decided, such a dispossessed person, 
even after six months, has a right to 
claim possession, although on this ques- 
tion, earlier there was acute difference of 
Opinion in various High Courts, before it 
was finally decided by the Supreme 
Court in Nair Service Society Ltd. v. K. C. 
Alexander, AIR 1968 SC 1165. The legal 
position now is, Within twelve years of 
dispossession, such a person (dispossessed) 
can reclaim possession if he has been 
forcibly dispossessed except from a true 
titleholder. It is in this regard, the learn- 
ed counsel for the lessors has emphasised, 
recounting the incidents of the rights of 
a tenant by sufferance, the only right of 
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Annapurnayya is to claim possession if 
he is dispossessed and no other and that 
he has no right to claim injunction. The 
courts cannot take cognizance of the pos- 
session of a tenant by sufferance. In one 
of the recent cases in Sri Balaji Trading 
Company v- Veeraswamy Srinivasan, 
(1980) 1 Andh WR. 28, this court held that 

a tenant by sufferance | is entitled to an 
ENA . 


10. In a case that arose under the 
Government Premises (Eviction) Act (27 
Of 1950) in Brigadier K. K. Verma v. 
Union of India, AIR 1954 Bom 358, S. 1 (b) 
the words “that any person is in unauth- 
Orised occupation of any Government 
premises” were explained with reference 
to tenancy by sufferance. The Bombay 
High Court held that “Our law makes a 
Clear and sharp distinction between a 
trespasser and an erstwhile tenant and 
the possession of a tenant by sufferance 
was a juridical possession and is protect- 
ed by Jaw’. This position has been re- 
peated in times out of number by the 
Supreme Court, therefore, it is not neces- 
sary to further delve into that questions. 
Thus, possession of a tenant by sufferance, 
cannot be considered as unauthorised. 
The Supreme Court again considered the 
case of “Kapali Talkies” under Regula- 
tion 30 of the Madras Cinemas Regulation 
Act, 1955, after expiration of lease period, 
whether possession of such a tenant, 
thereafter, was “lawful”. A single Judge 
of the Madras High Court held, the ten- 
ancy without the consent of the landlord, 
was not lawful possession. The Division 
Bench of that Court, on appeal reversed 
that view. The Supreme Court, on tfur- 
ther appeal, considered the matter in 
M. C. Chockalingam v. V. Manickavase- 
gam, AIR 1974 SC 104 and construed the 
possession of such a tenant was not law- 
ful. The expression, “lawful” “unlawful”, 
“authorised”, “unauthorised”, “legal”, 
“ilegal”, it appears, contain different 
nuances and shades of content. Therefore, 
it is not possible to hold what is “not law- 
ful” is “unlawful” what is “not illegal” 
is legal: when it is unauthorised as dis- 
tinguished from not authorised. The in- 
stant case can be decided without refer- 
ence to the various nuances. It is how- 
ever accepted, on all hands, the posses- 
Sion of a tenant by sufferance is a “juri- 
dical possession”. Whether he ig entitled 
to protection by the courts is, no doubt, 
seriously disputed in the instant case. In 
the course of the debate, the counsel re- 
ferred to the observations made in the 
following cases: cae EE aa Go- 
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vinda Swami Naidu, AIR’ 1969 Mad 191; 
Alagi Alamelu Achi v. Ponnaiah Muda- 
Har, AIR 1962 Mad 149: Ouseph Lonan v. 
Kochunarayana Pisharady, AIR 1973 Ker 
76 (FB); Biswabani Pvt. Ltd. v. Santosh 
Kumar Dutta, AIR 1964 Cal 235; Subbaiah 
Nadar v. Nalla Perumal Pilai, AIR 1973 
Mad 432; Ramdas Khatau & Co. v. Atlas 
Mills Co. Ltd., AIR 1931 Bom 151. It is 
not necessary to refer to them in detail 
for, in our view, the Supreme Court ap- 
proved the decision in (AIR 1954 Bom 
358) (supra) which states the possession 
of a tenant requires to be protected. The 
policy of the law, or the philosophy, is 
as stated in Wali Ahmad Khan v. Ajudhia 
Kandu, (1891) ILR 13 All 587 & 556, “to 
drive the person who wanted to eject a 
person into the proper court. and to pre- 
vent them from going with a high hand 
and ejéct such persons, This is our juris- 
prudence was accepted by the Supreme 
Court, ~ 


11. It was finally argued on behalf of 
the lessors that the powers of Courts to 
order an injunction are restricted by the 
provisions contained in Part HI of Chap- 
ter VIII of Act 47 of 1963: that Courts do 
not have power to order injunction apart 
from the provisions in that Act. This con- 
tention triggered off a larger question 
whether the provisions of the Specific 
Relief Act 47 of 1963 are exhaustive in 
the context of the subject; “injunction”. 
In Ram Kissen Joydoyal v. Pooran Mull, 
(1920) ILR 47 Cal 733: (AIR 1920 Cal 
239), it was held the powers of the courts 
are as enumerated in Act 47 of 1963, and 
the Act is exhaustive on the question, The 
Bombay High Court in the case AIR 1931 
Bom 151 (supra) held with reference to 
the observation of the Privy Council case 
on the same subject that the provisions 
in the Act 47 of 1963 are not exhaustive. 
That Court added, the power to 
order injunction, Indian courts derived 
power from the old Courts of Chancery 
and injunction can be ordered apart from 
the provisions of Act 47 of 1963. This 
question -was pressed with reference 
to the words, “breach of an obligation 
existing in his favour” under Sec. 38 of 
the Act, juxtaposed with the obligation 
of tenant by sufferance under clause (g) 
of S. 108 of the Transfer of Property Act. 
It is argued that such a tenant is obliged 
to deliver possession therefore, the Courts 


cannot take cognisance of the possession - 
of such a tenant for he has no right to. 


protect his possession. We keep open the 
larger question debated, for it is not ne- 
‘cessary to decide it finally in this case. As 
held in case (1891 ILR 13 All 537) (supra) 


‘Raja Ramakaran v,°B, Ramilu 


A. L. R. 


tt is always better that a person is driven 
to a court of law than to permit him -to 
forcibly evict a tenant. We hold the- pos- 
session of Annapurnayya ig juridical for 
he is a tenant by sufferance. The posses- ; 
sion of such a tenant should be protected 
by the courts, in our country. In that 
view, the judgment and decree of the 
lower appellate Court is set aside. Anna- 
purnayya is entitled to remain in posses- 
sion of the demised premises till he is 
evicted in the course of law. We, there- 
fore, order, in the circumstances of tha 
case, if he 1s in arrears of rent as on to- 
day, he shall pay all the arrears payable 
to lessors within four weeks from today. 
In case of default, the injunction we have 
ordered today in the decree of this second 
appeal, will stand vacated. The Second 
Appeal is allowed. No costs. 
i Appeal allowed, 
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RAMA RAO, J. 
Raja Ramakaran, Petitioner v. B; 
Ramulu; Respondent. 
- Civil Revn. Petn. No. 4799 of 1981, D/- 
28-12-1981. 


(A) Civil P. C. (5 of 1908), S. 115 — Re- 
vision — Interlocutory order is amenable 
to revisional jurisdiction of High Court. 
AIR 1973 All 108, Dissented from. - 


Section 115, C.P.C. and provisions of 
similar pattern in several other enact- 
ments are designed to confer a wide 
power on the ultimate authority to call 
for the records and supervise the correct= 
ness of the proceedings subject to certain 
limitations. Any order passed by the sub- 
ordinate court is vulnerable and the dis~ 
tinction between an interlocutory order 
and a final order is not warranted. AIR 
1964 SC 497; AIR 1978 Orissa 179; AIR 
1978 Cal 264 and AIR 1981 Him Pra 18, 
Foll.. AIR 1973 All 109, Dissented from, 

(Para 5) 

(B) Civil P. C. (3 of 1908), O. 43, R- 1 (x) 
and S. 115 — Appeal against ex parte in- 
junction order passed by trial Court — 
Maintainable — Appellate Court’s order 
— When amenable to interference in re- 
vision, 

An appeal is provided as against the 
ex parte injunction order passed by the 
trial Court and the appellate Court ‘is 
competent to entertain such an- appeal 
and interim orders in the ends -of 
justice. (1980) 1-Andh LT 90, Foll. = 
BZ/DZ/A675/82/JHS a 
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If aggrieved by such interim order of- 


the Appellate Court, proceedings can ‘be 
Set ‘in motion for vacating such interim 
order, When the Appellate Court exer- 
cised its discretion, it is not amenable to 
interference under S. 115, C.P.C. unless 
there is a manifest error or material ir- 
regularity touching the jurisdiction. AIR 
1973 SC 76 and AIR 1971 SC 2324, Foll. 

- (Para 8) 


Cases Referred : Chronological ae 
AIR 1981 Him Pra 18 
(1980) 1 Andh LT 90 6A 


AIR 1978 Cal 264 

AIR 1978 Orissa 179 

AIR 1973 SC 76: 1973 Lab IC 407 
AIR 1973 All 109 

AIR 1971 SC 2324 

AIR 1964 SC 497: 1963 All LJ 1068 


= g te Me AN 


Upenderlal Waghray for B. Sudershan . 


Reddy, for Petitioner; M. Narasaiah, for 
Respondent. 

ORDER:— The petitioner is the plain- 
tiff. The plaintiff filed the suit being O.S 
No. 1351/81 for perpetual injunction re- 
straining the defendant and his agents 
from interfering with his peaceful pos- 
session of the land measuring 5,000 sq. 
yds, in S. No. 129/56 (T.S. No. 19), Shaik- 
pet village, Banjara Hills, Road No. 14, 
Hyderabad. In the interlocutory applica- 
tion the trial ,Court granted ex parte in- 
terim injunction order on 27-11-1981 and 
posted the same to 20-1-1982. The defen- 
dant moved an application being I.A. No. 
1291/81 for advancing the hearing- of I.A. 
No. 1261/81 and thereupon the hearing 
of the petition was advanced to 4-12-1981, 
©n 4-12-1981 it wag adjourned to 8-12- 
1961. Meanwhile on 4-12-1981 the defen- 
dant filed an appeal as against the ex 
parte interim injunction order dt. 27-11- 
1981. Pending the appeal being CIM.A: 
No. 389/81 in the court of the Addl. Chief 
Judge, City Civil Court, Hyderabad, ` he 
also moved an interlocutory application 
being I.A. No. 1199/81 for suspension of 
the order passed-by the 4th Addl. Judge, 
City Civil Court, Hyderabad. The Appel- 
late Court by an order dt. 4-12-1981 
granted interim suspension of the opera- 
tion of the ex parte interim- injunction 
erder. As against the order passed by the 
Appellate Court, the plaintiff filed the 
Revision Petition in this- Court and the 
Revision Petition was admitted and in- 
terim suspension of the order of the ap- 
pellate Court was granted by this cous 
on’ 7-12-1981. 

2. . The learned counsel for the pati- 
tioner contended that the appellate. Court 
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acted in material irregularity in exercise 
of appellate jurisdiction and that grave 


‘injustice resulted in passing such order 


and the defendant having chosen the re- 
medy of invoking the trial Court ‘for 
vacating the ex parte injunction order, is 
precluded from filing the appeal and in 
the circumstances the appeal should not 
have been entertained and the ex parte 
suspension order should not nave been 
passed. 


3. The learned counsel for the respon- 
dent contended that it is open to the de- 
fendant to invoke the appellate authority 
by way of an appeal as the defendant was. 
aggrieved by the ex parte injunction 
order and the remedy chosen by him can- - 
not be questioned by the plaintiff and 


‘there is absolutely no irregularity in 
exercise of the jurisdiction by the Appel- 


late Court and that the order of the Ap- 
pellate Court passed in exercise of dis- 
cretion, cannot be the subject matter ‘of 
interference under S. 115, GG by this 
Court. 


4. At the outset the learned counsel 
for the respondent raised a preliminary 
Objection as to the maintainability of this 
Revision Petition itself. It is contended 
that the Revision Petition is not maintain- 
able as against an interim suspension 
order passed by the Appellate Court as 
the interim order will not come within 
the purview of ‘case decided’ under S. 115 
C.P.C. The learned counsel for the peti- 
tioner contended that the powers confer- 
red on the High Court under S. 115, C-P.C. 
are wide and any order passed or pro- 

ing is amenable to the jurisdiction 
of the High Court under S. 115, C.P.C. 
The emphasis is laid by the learned coun- 
sel for the petitioner, upon the expres- 
Sion ‘any case which has been decided’ in 
the first limb of the section and. also the 
Explanation which says— “that any order 
made or any order deciding an issue, in 
the course of a suit or other proceeding.” 
Basing upon the language employed in 
the Explanation the learned counsel for 
the respondent elucidates his contention 
that the issue or the application should 
have been decided and there should be 
a. final order and the interim order is 
made pending disposal of an application. 
and such order which can.be vacated by 
the same court on.hearing the other side 


did ‘not ripen into a final order so as.to be 


amenable to S. 115.. C.P.C. This, conten- 
tion suffers from a fallacy | as the power. 
under S. 115..C.P.C. is so wide as to -in- 
clude any order | that has been passed in: 
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the course of a suit or proceeding. The 
learned counsel ‘for the respondent glos- 
` sed over the expression “any order made” 
preceding the expression. The expression 
‘any order’ takes in its sweep any kind of 
order that has been passed by the courts 
below and such order is amenable to Sec- 
tion 115. C.P.C. subiect to certain limita- 
- fons and in-built checks provided in tha 
section. The distinction between an in- 
terim order and a final order cannot ba 
discerned from the expression ‘any order’, 
In this connection the- decision of tha 
Supreme Court reported in S. S. Khanna 
v. F. J. Dillon. AIR 1984 SC 497 may b® 
referred to. In this decision the Supreme 
Court held that the expression ‘case de- 
cided’ takes in its fold the interlocutory 
orders also as the expression ‘case’ is a 
word of comprehensive import and in- 
cludes a part of the case also and thereby 
set at rest the divergent views expressed 
by the High Courts with regard to the 
connotation of the expression ‘case de~ 
cided’, 

5. In support of his contention the 
Tearned counsel for the respondent relied 
upon the decision of the Allahabad High 
Court in’ M. P. Kapur v. BS.OS. & 
D. Co., AIR 1973 All 109 wherein it was 
held that the ex parte interim order will 
not amount to a case decided, as no final 
order is passed and it can be said that 
a case has been decided only when a final 
order is passed, but not at the stage when 
an interim order is passed which did not 
` attain finality. The learned’ counsel for 
the pefitioner relieq upon the decision in 
Tata Iron & Steel Co. v. Rajarishi Ex- 
ports, AIR 1978 Orissa 179 wherein: the 
Orissa High Court held that the ambit and 
scope of revision under S. 115. C.P.C. has 
been widened by inserting the Explana~ 
Hon and by virtue of . this Explanation 
Khe order passed at any stage is amen- 
able to the jurisdiction of the High Court 
under S. 115, C.P.C. In Food Corpn. of 
India v. B. N. Dhar, AIR 1978 Cal 264 the 
Calcutta High Court. held that the Expla- 
nation to the amended S. 115, C.P.C. 
- takes in any order. made in the course of 
the suit or proceeding and as such therë 
is absolutely no limitation as to the pow- 
ers of interference under Section 115, 
C.P.c. and any order passed without any 
distinction whatsoever is amenable to the 
§urisdiction under S. 115, C.P.C. In Sobha 
v. Behari Lal, AIR 1981 Him Pra 18 the 
Himachal Pradesh High Court held that 
the Explanation has widened the scope of 
the revision and the High Court is com- 
petent to interfere in any matter in order 
to secure the ends of justice. 
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6. The decision of the Allahabad High 


Court. referred to by the learned counsel 
for the respondent was rendered before 
the Explanation was inserted in 1976. In 


any view, I am not inclined to agree with - 


the ratio propounded by the Allahabad 
High Court, Section 115, C.P.C. and pro- 
visions of similar pattern in several other 
enactments are designed to confer a wide 
power on the ultimate authority to call 
for the records and supervise the correct~ 
ness of the proceedings subject to certain 
limitations. Any order passed by the sub- 
ordinate court is vulnerable and the dis- 
tinction between an interlocutory order 
and a final order is not warranted. I am 
not inclined to agree with the contention 
of the learned counsel for the respondent 
a the preliminary objection lacks sub- 
stance. 


6-A. The other formidable issue per _ 


tains to the ambit of the appellate juris- 
diction and revisional jurisdiction of this 
Court. The learned counsel for the petis 
tioner laid great stress that the respon- 
dent-defendant having invoked the trial 
Court by way of an application for vacat- 
ing the ex parte injunction order, should 
not have chosen to prefer the appeal and 
flle an application for ex parte suspension 
order. It is contended that the material 
irregularity in exercise of appellate jur- 
isdiction is transparent in passing an ex 
parte suspension order as against an ex 
parte interim order of the trial Court. 
The learned counsel for the respondent 
with equal stress pointed out that the 
petitioner should not have. chosen to 


invoke the revisional jurisdiction of this 


Court and moved an  applica~ 
tion for ex parte suspension of an i 
order of the Appellate Court. It is 


contended that the aggrieved party can 
always choose the remedy and if two 
remedies are open, it is for the aggrieved 
party to opt for either of them. It is fur- 
ther contended that having realised that 
the matters will be delayed and’ that um- 
der the guise of ex parte interim injune- 
tion order the plaintiffs are trying to 
enter the land and to avert this imminent 
danger the defendant was obliged to file 
the appeal. The learned counsel for the 
respondent invited my attention to a de- 
cision of this court in Balaiah v. Ara- 
vindanagar Co-op. Housing: Society 
(1980) 1 Andh LT 90 for the proposition 
that an appeal is maintainable as against 
an ex parte interim injunction order, 
Madhava Reddy, J. speaking for the 
Court observed as follows:— 


~ 
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“No ease has been brought to our no- 
tice in which this court held that an ap- 
peal against an ex parte interim injunc- 
tion is not maintainable. All other High 
Courts also: have taken the view that a 
party aggrieved by the ex parte ad in- 
terim injunction may either move the 
Court which has passed the ex parte in- 
function to vacate the same, or may pre-. 
fer an appeal under O. 43, R. 1 í) C.P.C” 


7. In view of the decision of this 
Court, the appeal is maintainable as 
against the ex parte injunction order and 
no exception can be taken to the remedy 
chosen by the defendant in filing the ap- 
peal. It is contended by the learned coun- 
se] for the respondent that the Appellate 
Court has jurisdiction to entertain the 
appeal and pass an ex parte order pend- 
ing the disposal of the appeal. It is for 
the aggrieved party to appear and per- 
suade the court that the ex parte order 
is not correct in the circumstances of the 
ease, but it cannot say that there is any 
error in the exercise of jurisdiction. 
support of this proposition the learned 
counsel invited the attention to the deci- 
sion of the Supreme Court reported in 
Managing Director, Hindustan Aeronau- 
tices v. Ajit Prasad, AIR 1973 SC 76 
wherein it is observed as follows (at 
p. 77):-— l 


“In our opinion the High Court had no 
jurisdiction to interfere with the order of 
the first Appellate.Court. It is not the 
conclusion of the High “Court that the 
first Appellate Court had no jurisdiction 
to make the order that it made. The 
order of the first Appellate Court may be 
right or ong; may be in accordance 
with law or may not be in accordance 
with law; but one thing is clear that it 
had jurisdiction to make that order. It 
is not the case that the first Appellate 
Court exercised’its jurisdiction either 
iegally or with material irregularity. 
That being so, the High Court could not 
have invoked its jurisdiction under S. 115, 
C.P.C.” 


The other decision that is relevant in this 
context is D.L.F. Housing Ete. Co. v. 
Sarup Singh, AIR 1971 SC 2324. This 
decision is concerned with the power of 
the High Court under S. 115, C.P.C.” to 
Interfere with the order of stay granted 
by the Appellate Court. It is . observed 
as follows (para 8): 


“The position thus seems to be firmly 
established that while exercising the jur-, 
isdiction under S. 115, it is not compe- 
tent to the High Court to correct errors 
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of fact however gross or even errors of 
law unless the said errors have relation 
to the jurisdiction of the court to try 
the dispute itself. Clauses (a) and (b) of 
this section on their plain reading quite 


‘clearly do not cover the present case. It 


was not contended, as indeed it was not 
possible to contend, that the learned 
Additional District Judge had either exer- 
cised a jurisdiction not vested in him by 
law or had failed to exercise a jurisdic- 
tion so vested in him in recording the 
order that the proceedings under refer- 
ence be stayed till the decision of the 
appeal by the High Court in the proceed- 
ings for . Specific performance of the 
agreement in question. Clause (c) also 
does not seem to apply to the case in 
hand. The ‘words “illegally” and “with 
material irregularity” as used in this 
clause do not cover either errors of fact 
or of law; they do not refer to the deci~ 
sion arrived at but merely to the manner 
in which it is reached. The errors con- 
templated by this clause may, in our view, 
relate either to breach of some provision 
of law or to material defects of procedure 
affecting the ultimate decision. and not 
to errors either of fact or of law, after 
the prescribed formalities have been 
complied with. The High Court does not 
seem to have adverted to the limitation 
imposed on its power under Section 115 
of the Code. Merely because the High 
Court would have felt inclined, had it 
dealt with the matter initially, to come 
to a different conclusion on the question 
of continuing stay of the reference pror 


' ceedings pending decision of the appeal, 


could hardly justify interference on re- 
vision under S. 115 of the Code when 
there was no illegality or material irre- 
gularity committed by the learned Addi- 
tional District Judge in his: manner of 
dealing with this question. It seems: to 
us that in this matter the High Court 
treated. the revision virtually as if it was 
an appeal” 


8. The principles that emerge from 
the decisions cited above are that an 
appeal is provided as against the ex parte 
injunction order passed by the trial 
Court and the Appellate Court is compe- 


, tent to entertain such an appeal and pass 


interim orders in the ends of justice. If 
aggrieved by such interim order of the 
Appellate Court, proceedings can be set 
in motion for vacating such interim order. 
When the Appellate Court exercised its 
discretion, it is not amenable to interfer- 
ence under S. 115, C.P.C. unless there is 
a manifest error or material irregularity 
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touching the jurisdiction. It is not pointed 
lout by the learned counsel for the peti-~ 
tioner as to how the order is infected by 
any material irregularity in exercise of 
jurisdiction. There is absolutely no sem- 
blance of irregularity in the exercise of 
power or jurisdiction and the error, fac- 
tual or legal, if any, in the course of pass- 
ing the order does not impinge upon the 
§urisdiction vested in the court. The alleg- 
ed intention of the defendant to avert or 
by-pass the proceedings before the trial 
court cannot be considered as a material 
irregularity in the exercise of the juris 
diction by the Appellate Court. The 
“ethics of a litigant in choosing the forum 
is not a factor that can be countenanced 
for the purpose of determining the juris- 
diction of the Court. The alleged dilatory 
attitude of the party cannot sterilise the 
legitimate jurisdiction of the court. The 
: Jurisdiction depends upon the nature of 
the proceedings and the nature of the 
reliefs that are moulded in the suit or 
appeal. The defendant for the reasons 
best known to him did not prefer to par- 
ticipate in the proceedings before the 
trial Court and thought fit to approach 
the Appellate Court. It is well settled, as 
laid down by a Division Bench of this 
-Court, that the aggrieved party can file 
an appeal as against an interim order and 
such appeal is competent and the appel- 
late Court is competent to entertain it 
and pass appropriate orders. Doubtless 
the petitioner is very much aggrieved by 
the ex parte suspension order and if so, 
it is for the petitioner to approach the 
Appellate Court by filing appropriate 
petition to vacate that order by showing 
infirmities in the said order. The learned 
counsel for the petitioner is not able to 
point out any lapse or infirmity in enter- 
‘taining the appeal by the Appellate Court 
or passing an order in its discretion. Fur- 
ther, it cannot be said that the interim 
order passed now by the Appellate Court 
has resulted in miscarriage of justice. It 
is premature to say at this stage that the 
order passed by the Appellate Court is 
unjust or is vitiated by manifest illega- 
lity. On the petition filed by the appel- 
lant for an interim relief, the Appellate 
Court in its discretion passed an ex parte 
suspension order. It ig too early to say 
whether ‘the discretion exercised by the 
Appellate Court is capricious or other- 
wise. But, however, these matters can- 
not be considered at this stage. We are 
Now concerned in this Revision Petition 
as to the material irregularity in exercise 
of jurisdiction by the Appellate Court. 
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The Appellate Court is well within ‘its 
power and jurisdiction to’ entertain the 
appeal and pass an interim order, ‘The 
Additional Chief Judge, City: Civil Court, 
Hyderabad, is directed to dispose of the 
interlocutory application and the appeal 
as expeditiously as possible. 

9. Therefore, the Civil Revision Peti- 
tion is dismissed. No costs. 


Revision dismissed, 


AIR 1982 ANDHRA PRADESH 26¢@ 
SEETHARAMA REDDY, J. 
Official Receiver, Krishna, Petitioner 
v. Uppalapati Babu Rao and another, Re~ 
spondents. 


Civil Revn. Petn. Nos. 5524 and 5528 
of 1980, D/- 23-9-1981. 


Provincial Insolvency Act (5 of 1920), 
S. 28A — Hindu joint family — Father 
adjudged insolvent — Property vesting in 
Official Receiver — Son’s share in joint 
family property attached in execution 
proceedings by creditors — Rights of Offi- 
cial Receiver vis-a-vis son’s share for dis- 
charging untainted debts of insolvent 
father — He can get son’s share sold 
through Court but not by private sale. 
AIR 1928 Mad 735 (FB); AIR, 1931 Mad 
317; AIR 1965 Andh Pra 52; AIR 1969 
Andh Pra 437. Rel. on: AIR 1975 Andh 
Pra 278 (FB), Explained and Rel. on. 

. (Para 21) 


Cases Keferred: Chronological Paras 


AIR 1975 Andh Pra 278 (FB) 7, 15, 
17, 20 
AIR 1969 Andh Pra 437 20 


AIR 1965 Andh Pra 52: (1964). 2 Andh 
WR 435 20 
ATR 1931 Mad 317 20 
AIR 1928 Mad 735 (FB) 20 
Challa Sitararnayya, for Petitioner; C. 
Appa Rao and T. S. Haranath. for Re- 
spondents. 

ORDER:— These two revision petitions 
could be disposed of by a common order 
as they arise out of a common judgment, 

2. The sole but important question 
which arises in these revisions is, what 
are the rights of an Official Receiver vis- 
a-vis the son’s share in the joint family 
property in order to discharge the un- 
tainted debts of an insolvent~-father even 
though such share in the property stands 
attached in execution of a decree obtain= 
ed against the father and Son. 

3. C.R.P. No. 5524 of 1980 arises oul 
of an order passed in E.P. No. 158 of 1973 
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in O.S. No. 5 of 1971 and a letter of the 
Official Receiver in E.P. .No. 362 of -1970 
in O.S. No. 117 of 1970; and C.R-P. No. 
5525 of 1980 arises out of an order passed 
in E.P. No. 270/75 in O.S. No. 117 of 1970. 


4. The circumstances that led to the 
filing of these revisions may be set out. 
One S. Basavapunnaiah filed I.P. No. 29 
of 1969 in the Subordinate Judge’s Court, 
Vijayavada on 1-11-1969 on the ground 
that he was unable to discharge his debts. 
The debts owed by him were shown in 
the A schedule to the Insolvency petition. 
and the entire properties belonging to 
him and his son Jaganmohan Rao were 
shown in the B Schedule to the said In- 
solvency Petition. But the Insolvency 
Petition was dismissed. However, on ap- 
peal in A.S. No. 10 of 1971, the District 
Judge, Krishna, by his order dt. 19-8- 
: 1971, adjudged him an insolvent, and the 

properties were vested in the Official Re- 
ceiver for the purpose of administration. 
Needless to mention that the order of 
adjudication relates back to 1-11-1969, 
the date of presentation of the Insolvency 
Petition. 

5. One Babu Rao obtained a decree 
against the insolvent Basavapunnaiah 
and his son in O.S. No. 5 of 1971 and filed 
E. P. No. 158 of 1971 before the Subordi- 
Date Judge; Vijayawada and sought at- 
tachment and sale of the properties of 
both the judgment-debtors. Attachment 
was ordered on 16-9-1971. On that, the 
son Jaganmohan Rao filed a counter-ob~ 
jecting that inasmuch as his father was 
adjudged an insolvent and the property 
had vested in the Official Receiver, the 
decree-holder had no right to bring his 
Share in the properties to sale. The learn- 
í ed Subordinate Judge, Vijayawada, re- 
fected his objection by his order dt. 6-3- 
1971. Aggrieved by that, he preferred 
C.R.P. No. 1109 of 1977 to this court. 


6. One Dharma Das obtained a decreas 
in O.S. No. 117 of 1970 and filed E.P. No. 
862 of 1970 against four judgment-deb- 
tors two of whom are the judgment-deb- 
tors in E.P. No. 158 of 1971. The Official 
Receiver in whom the properties of the 
insolvent vested filed E.A. No. 1030 of 
1971 for delivery of the properties. The 
decree-holder opposed the petition on the 
ground that the share of the son of the 
insolvent cannot be delivered. Rejecting 


. that contention, the court directed delix 


very of possession to the Official Receiver 
by its order dt. 25-9-1971. Against that 
order, the decree-holder preferred C.M.A. 
No. 15 of 1972. As a consequence of the 
order in E.A, No, 1030 of 1971, E.P. No. 
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362 of 1970 was dismissed. Against the 
said dismissal, the decree holder prefer- 
red C.M.A. 464 of 1971. 


7. The aforesaid C.R.P. No. 1109 of 
1972, CM.A. No. 464 of 1971 and C.MA. 
No. 15 of 1972 were disposed of by a 
common order by a Full Bench of Court 
and that decision ig reported in AIR 1975- 


Andh Pra 278. In the Said judgment, this 


court held, that the decree holder is en- 
titled to attach the son’s interest as the 
Official Receiver had not exercised the 
right of the father to bring the son’s 
share of the property to sale, and accord- 
ingly dismissed the C.R.P. As regards 
E.A. No. 1030 of 1970 filed by the Official 
Receiver u/s. 52 of the Insolvency Act for 
delivery of possession of the properties 
described in the schedule to E.P. No. 362 
of 1970, this court held that the objec- 
tions of the decree holder were rightly re- 
jected by the Court below and conse- 
quently dismissed C.M.A. No. 15 of 1972. 
This court also allowed C.M.A. No. 464 
of 1971 holding that, since only the in- 
solvent father’s property and the insol- 
vent’s right to dispose of the son's inter- 
est in the joint family property vest in the 
Official Receiver and not the share of the 
Son as such, E.P. No. 362 of 1970 was 
maintainable and therefore the executing 
Court could proceed with the attachment 
and sale of the son’s share, 


8. Thereafter, the Official Receiver 
filed LA. No. 1375 of 1975 in LP. No, 29 
of 1969 u/ss. 4 and 5 of the Provincial In- 
Solvency Act impleading the insolvent 
and his son as respondents 1 and 2 and 
the creditor as respondents 3 to 7 praying 
for a declaration that the half share of 
the 2nd respondent in the joint family 
properties of the respondents 1 and 2 is 
liable for discharge of the debts shown 
in the schedule annexed to the petition in 
LP. No. 29 of 1969 and to vest the 2nd 
respondents share in him, The Court, 
however, dismissed the said application 
holding that it does not lie. Thereupon, 
the Official Receiver preferred C.M.A. No. 
68 of 1978 before the District Judge, 
Krishna, who, by his order dt. 9-11-1979, 
allowed the Civil Miscellaneous Appeal 
and set aside the order in LA. No. 1375 of 
1975 in the following terms: 


“It is declared that the half share of 
the 2nd respondent in the joint family 
properties of the respondents 1 and 2 is 
liable for discharge of debts shown in 
the A schedule annexed to I.P. No. 29 of 
1969 and the executing Court shall deli- 
ver possession of even the 2nd respon- 
dent’s share in the joint family. proper- 
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ties to the Official Receiver, This order 
shall not be construed as deciding that the 
Official Receiver ce sell the second re- 
spondent’s half share in the joint family 
properties for the purpose of satisfying 
the debts of the general body of credis 
tors of the insolvent, 1st respondent.” 


.Thereafter, when the decree-holder in 
E.P. No. 158 of 1971 and E. P. No. 362 of 
1970 filed petitions in the court of the 
Subordinate Judge, Vijayawada, for 
bringing the properties to sale in public 
auction for realising the decretal amount, 
the Official Receiver sent a letter dt. 8-8- 
1980 to the executing Court wherein E.P. 
No. 158 of 1971, E.P. No. 362 of 1970 and 
E.P. No. 270 of 1975 were sought to ' be 
executed, requesting that in view of the 
orders of the District Court in C.M.A. No. 
68 of 1978, the attachment over the sche- 
dule property be raised and the’ proper- 
ties delivered to him for the benefit of 
the general body of the creditors. The 
executing court dismissed the letter of 
.the official Receiver by holding as 
under :— l 


_"It is no doubt true that the Hon'ble 
District Judge left the question whether 
the son’s share is vested in the official 
Receiver and whether the official Recel- 
ver can sell such share of the son in pri- 
vate sale, open. But at the same time a 
perusal of the High Court Full Bench 
decision of our High Court clearly goes 
to show that the Official- Receiver is at 
liberty to apply to the Insolvency Court 
for bringing the son’s interest also to 
sale provided the debts of the Insolvent. 
father to be discharged are proved to be 
not incurred for illegal or immoral pur- 
poses for the pious obligation of the son 
to discharge the debts of the father in- 
curred while he was joint which are not 
tainted with illegality or immorality 
continued even after partition. In the 
Said circumstances, it is the duty of the 
Official Receiver to approach the Insol- 
vency Court and prove that the said 
debts of the insolvent father of the 2nd 
respondent are not immoral or illegal 
and on the other hand they are binding 
on the 2nd respondent and he is also 
liable to discharge them for the reason 
that the debts are not tainted with im- 
morality or illegality and then the Off- 
cial Receiver should proceed against the 
properties of the son of the insolvent. So 
at this stage I do not think that the exe- 
cution court has got any power to decide 
whether the debts are tainted with im~- 
morality or illegality and on the other 


hand it is for the Official Receiver to the question of handing over the property, 


Official Receiver, Krisbna v, U. Babu Rao 


- accordingly. 


prove to the insolvency court and get the 
findings in his favour to that effect and 
then sell the property of the son of the 
insolvent in private sale.” 


The executing Court further held, 


"On the other hand this court is bound 
to execute. the decree and proceed with 
the above said execution proceedings, So 
I order further steps in both the said 
E.Ps. and I also further hold that the 
letter of the Official Receiver to the ex- 
tent to raise the attachment is liable to 
be dismissed, and the same is dismissed 
As the Official Receiver ig 
already in possession of the property 


-I order that he should continue to be in 


Possession of the same subject to the 
above. So far as the said E.Ps. are con- 
cerned, they have to be proceeded with 
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till the Official Receiver gets the neces- . 


` sary declaration or relief to the effect 


that the said debts are not tainted with 
illegality or immorality and they are 


binding on the interest of the undivided 


son of the insolvent in the joint family 
properties; in the meanwhile the decree- 
holders in the abovesaid E.Ps. are entitl- 
ed to proceed with further.” 

Hence these two revisions, 


§. Sri C. Seetharamaiah, learned 
counsel for the petitioner, raised two- 
fold contention. One, when once the in- 
Solvency Court grants a declaration that 
the son’s share is liable for the debts of 
the father, an individual creditor cannot 
proceed with the execution of his decree 
against the son’s share for his exclusive 
benefit, Secondly, a decision under Ss. 4 
and 5 of the Provincial Insolvency Act 
is judgment in remand and is binding on 
all. In any event, the two decree-holders, 


‘being parties to those proceedings, are 


bound by the decision. 


10. The contra contentions of Sri Appa 
Rao and Sri Haranath appearing for the 
respondents-decree-holders are: Under 
Ss. 4 and § of the Provincial Insolvency 
Act, the Court cannot vest: the son’s 
share in the Official Receiver. It is only 
a right to sell the share u/s. 28-A of the 
said Act that is vested. The order under 
revision does not arise u/ss. 4 and 5 of 
the Provincial Insolvency Act as the said 
order ‘arises under Execution proceedings 
initiated by the decree~holder; and till a 
final decision is arrived at u/ss. 4 and $ 
of the Provincial Insolvency Act, when 
the: son’s share of property is sought to 
be sold, no intervention in execution 
proceedings could be allowed. Therefore, 


we 


oH 


` 
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to the Official Receiver does not arise. 
The application filed u/ss. 4 and 5 of the 
Provincial Insolvency Act was rejected 
and also on appeal it was confirmed and 
the same became final. In any event, the 


vesting of the son’s share in the, Official 


Receiver can. never arise as it is only a 
Tight of the Official Receiver to deal with 
the son's share, on being proved that the 
debts of the father are not illegal or im- 
moral, it can at best to be said fo arise 
So unless that stage is reached, the Offi- 
cial Receiver: cannot interfere with the 
decree~holder’s right to sell the pro- 
perties attached in the execution pro- 
ceedings, 


11. On the basis of the above con- 
tentions, two gestions stand out distinct 
for being answered; (1) whether the 
Official Receiver has to initiate any pro- 
ceedings in order to exercise his right 
to deal with or dispose of the property 
of the san’s shire, to establish that the 
debts of the father were (not?) ilegal 
or immoral? (2) whether the Official 
Receiver has initiated action.u/ss. 4 and 
5 of the Provincial Insolvency Act -to 
exercise the rights vested in him for the 
disposal of the son’s share in the undi- 
vided property. for the benefit of the gen- 
eral body of the creditors. 


12. At the outset, it may be stated that 
the decree~holders creditors have been 
parties to the proceeding arising out of 
the insolvency proceedings initiated by 
or at the instance of the Official Receiver 
on the one hand and the son on the other 
which eventually culminated in the deci- 


Sion of the Full Bench of this Court - 


wherein C.R-P. No. 1109 of 1972, C.M.A. 
No. 15 of 1972 and C. M. A. No. 464 of 
1971 were decided and disposed of by a 
common judgment. 

13- In BE P, No. 158 of 1971, the son 
raised an objection that the creditor can- 
not execute the decree inasmuch as the 
property of the joint family is vested in 
the Official Receiver in insolvency pro~ 
ceedings wherein the father was adjudg- 
ed an insolvent and, therefore, the decree 
cannot be proceeded with. E. A. No. 1030 
of 1971 filed by the Official Receiver in 
E. P. No. 362 of 1970 was on the ground 
that the property attached may be given 
delivery of to the Official Receiver for 


the discharge of the debts stated in the | 


(Annexure) to the Insolvency Petition. In 
all these cases, the son himself being a 
party admitted that the debts of the 
father are binding on the joint family 
property and, therefore, it was’ taken to 
be that the debts are not tainted debts 
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and the same became final and binding. 
In. fact, . the decree-holders could have 
raised such objections if they so desired. 


‘Inasmuch as the only person who could 


have raised any such objection was the 
son and since he himself volunteered by 
conceding that the said debts were not 
for immoral or illegal purposes, his share 
also came to be subjected to defray the 
debts contracted by the father, That 
apart, in C. M. A. No. 68 of 1978 which 
arose out of insolvency proceedings filed 
in I. A. No. 13575 in I. P. No. 29 of 1969 
to which the father, the son and the 
decree-holders in the aforesaid E. P. 
were parties,-it was held, g 

“But it may be stated that the 2nd re- 
spondent had not disputed the fact that 
the debts of his father are just debts and 
that his share in the joint family pro- 
pefties is liable for the satisfaction of 
these debts. In fact, the contention of the 
2nd respondent in E. A. No. 1030 of 1971 
(is) that his share also vested in the Off- 
cial Receiver and the Official Receiver 
alone was competent to sell the share for 
the satisfaction of the debts of the credit- 
Ors, Who are Shown in schedule of the 
Insolvency Petition. Therefore, there 
cannot be any objection and in fact, there 
is no objection for granting the declara- 
tion that the 2nd. respondent’s half share 
in the joint family properties is Hable for 
the discharge of debts, shown in the 
A schedule annexed to I. P. No. 29 of 
1969. The opposition is only to the prayer 
of the Official Receiver for vesting the 
2nd respondent’s share in him.” 


14, If that be so, and if clearly em- 
erges from the foregoing, it is too late in 


the day to contend that the Official 
Receiver, has once again to initiate the 


necessary proceedings to get it adjudicat- 
ed that the debts of the father as shown 
in Annexure to I. P. No. 29 of 1969 were 
untainted ones, Hence, I am of the un- 
doubted view that it is no more neces- 
sary for the Official Receiver fo take any 
steps for getting the debts of the father 
adjudicated as (not?) immoral and fllegal 
15. The- salient features of the Full 
Bench decision in S. Jaganmohan Rao v. 
U. Babu Rao, AIR 1975 Andh Pra 278 (FB) 
covering C.R.P. No. 1109 of 1972, C.M.A. 
No. 464 of 1971 and C.M. A. No. 15 .of 
1972 may be set out: The. Full Bench 
summed up im para. 41 as under: 


“To sum up: Upon a father, who is 
the Kartha of a joint Hindu family con- 
sisting of himself and his sons, being 
adjudged an insolvent, what vests in the 
Official Receiver under the Provincial In- 
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solvency Act is his self-acquired pro- 
perty, his undivided share in the ‘joint 
family property and his power of aliena- 
tion over the interests of the sons in the 
joint family property provided the debts 
of the father are not tainted with illegal- 
ity or immorality. The interest of the sons 
or their shares as such in the joint family 
property does not vest in the Official 
Receiver. It is only the father’s power to 
alienate this interest or share that vests 
in the Official Receiver. On such vesting 
‘the Official Receiver has three courses 
-open to him with respect to the interests 
of the sons in the joint family property: 
(1) to exercise the power of insolvent 
father to dispose of by private -sale, 
' {2) to apply to the Insolvency Court 
u/ss. 4 and 5 of the Provincial Insolvency 
Act, and 
(3) to apply u/s. 52 of the Pro- 
vincial Insolvency Act to the Court exe- 
cuting the decree u/s. 52 for delivery of 
possession of the property and take pro- 
ceedings for bringing the properties to 
sale. 


The power of the father to dispose .of 
his son’s share in the joint family pro- 
perties by private sale, however, subsists 
only so long as there is no disruption of 
the joint family status. That power comes 
to an end when that status is disturbed 
either by the institution of a suit for par- 
tition by the sons or by the attachment 
of the son’s interest in the joint family 
properties by a creditor. Just as the 
father's power to alienate the son’s inter- 
est is extinguished on the happening of 
any of the abovementioned contingencies, 
So aiso the power of fhe Official Receiver 
in this behalf is co-extensive with that of 
the father. If before the exercise of this 
power by. the Official Receiver any of the 
above contingencies occur, ie., the joint 
family status is disrupted by actual par- 
tition, or by the institution of a suit for 
partition, or by the attachment of the 
šon’s interest by any creditor, then the 
Official Receiver cannot proceed to dis- 
pose of the son’s interest by private sale. 

.. XX XX XX 
Whether the attachment of the son’s 
interest is before the adjudication of the 
father. .as an insolvent or after the adju- 
dication, it makes no difference so far 
as the son’s interest in the joint family 
properties is concerned. Once there is an 
‘ attachment of: the sdn’s interest by a 
creditor whether before or: after the ad- 
judication the-.Official Receiver’s: power 
to dispose of their interest or share by 


‘private sale is Iost; ` that power could 
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have been exercised only before the’ -ata 
tachment, 

The Official Receiver,, however, may ap- 
ply to the Insolvency Court for bringing 
the son’s interest also to sale provided 
the debts of the insolvent father to be 
dischargéqd are proved to be not incurred 
for illegal or immoral purposes, for. the 
pious vbligation of the son to discharge 
the debts of the father incur- 
red while he was joint- which 
are not tainted with illegality or 


‘immorality continues even after parti- 


tion. However as the attaching creditor 
is not forthwith entitled to possession of 
the son’s interest in the property the In- 
Solvency Court may, notwithstanding the 
attachment put the Official Receiver in 
possession of the son’s interest in thé 
joint family property.” p 


Having so held, the Full Bench eventual- 
ly dismissed the Civil Revision Petition 
and allowed E. A. No. 1030 of 1970- filed 
u/s. 52 of the Provincial Insolvency Act 
for delivery of possession. of the pro- 
perty described in the schedule annexed 
to the Execution Petition, and allowed 
E. P. No. 362 of 1970 filed by the Official 
Receiver, resulting in the dismissal of 
C.M.A. No. 15 of 1972. However, C.M.A, 
No. 464 of 1971 was allowed directing the 
execution of the decree in O.S, No. 117 
of 1970 under E. P. No. 362 of 1970. In 
view of this pronouncement, and as per 
the guidelines therein, the Official Re~- 
ceiver filed before the 2nd Addl. Sub- 
Ordinate Judge, Vijayawada, L A. No, 
1357 of 1975 in L P. No. 29 of 1969 speci- 
fically u/ss. 4 and 5 of the Provincial In- 
solvency Act impleading the insolvent - 
father and the son as respondents ] and 
2 respectively and the decree-holders 
creditors as respondents 3 to 7, for a 
declaration that the half share of the 2nd 
respondent in the joint family properties 
of the respondents 1 and 2 is Hable for 
discharge of the debts shown in the sche- 
dule annexed to the Insolvency Petition 
and for vesting the 2nd respondent’s 
share in him (Official Receiver). The 
learned Subordinate Judge dismissed LA. 
No. 1357 of 1975 holding that the decla- 
ration sought does not lie. Howéver, on 
appeal in C.M. A. No. 68 of 1978, the 
District Judge, Krishna, framed the point 
for consideration as under : 


“Whether the Official Redeiver | ig en- 
titled to get the declaration as prayed 
for and for an order. vesting the 2nd ree 
Spondent’s (son’s) share in him?” 
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and answered the same in the- following 
terms, 

“As already pointed out, it is not the 
contention of the respondents 1 and 2, 
that the 2nd respondent’s share is not 
liable for the satisfaction of the debts of 


the creditors shown in A schedule of the. 


insolvency petition, and the declaration 
sought for by the Official Receiver is un- 
necessary because nobody has disputed 
that proposition and therefore; there can 
be no objection for the respondents to 
grant the declaration, The only objection 


raised by the respondents 3 to 7 is that . 


the 2nd respondent’s share cannot be 
vested in the official Receiver for the 
purpose of selling the same by private 
sale.” . 
After making those observations, the 
District Judge allowed the C. M. A. on 
9-11-1979 in the following terms: 


“It is declared that the half share of 
the 2nd respondent in the joint family 
properties of respondents 1 and 2 is liable 
for discharge of debts shown in the A 
schedule annexed to I. P. No. 29 of 1969 
and the executing Court shall deliver 
possession of even the 2nd respond2nt’s 
share in the joint family properties to 
the Official Receiver. This order shall not 
be construed as deciding that the Official 
Receiver can sell the 2nd respondent’s 
half share in the joint family properties 
for the purpose of satisfying the debts of 
general body of creditors of the -insolv- 
ent, ist respondent.” 


16. It is thereafter when the decree- 
holders initiated proceedings in E.P. No. 
158 of 1971, E. P. No. 270 of 1975 and 
E. P. No. 362 of 1970-in the Court of the 
Subordinate Judge, Vijayawada, the Offi- 
dial Receiver sent a letter dt. 8-8-1980 
in E. P. No. 362 of 1970 requesting that 
in view of the order of the District 
Judge in C. M. A. No. 68 of 1978, the 
attachment of the schedule property has 
to be raised and the property should be 
delivered to him for the benefit of the 
general body of creditors. The learned 
Subordinate Judge rejected that letter 
observing :— 
ENTARA it is the duty of the Official 
Receiver to approach the Insolvency 
Court and prove that the said debts of 
the insolvent father of the 2nd respon- 
dent are not immoral or jllegal........ .and 
then the Official Receiver should proceed 
against the properties of the son of the 
insolvent.” > 


The learned Subordinate Judge, however, 
thereafter held that the Court was bound 
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to execute the decree and proceed with 
the execution proceedings. It is this order 
that is challenged in this. revision. _ 

- 17. The order under revision is erro- 
neous, and it is apparent for two good 
reasons, Firstly, the learned Subordinate 
Judge has not correctly comprehended 
the decision of the Full Bench of this 
Court in S  Jaganmohan . Rao ~v. 


U. Babu Rao (AIR 1975 Anch 
Pra 278) . (FB) (supra) and also 
the judgment in C. M. A. No.. 68 of 


1978, when he held that the Official Re- 
ceiver, in order to exercise his right to 
sell the son’s share of the property 
which was in his possession, should first 
establish that the debts of the insolventi- 
father are not tainted ones. Neither the 
Full Bench decision nor the judgment in 
C. M. A. No. 68 of 1978 has held any- 


_ where that it is incumbent on the Officia: 


Receiver to first establish that the debts 
of the insolvent-father were not con- 
tracted for immoral or illegal purposes 
before he seeks to exercise the right of 
Sale of the son’s share. On the contrary. 
the finding of the Court in C. M. A. No. 
68 of 1978 is categorical, namely, that 
the son has not disputed the fact that the 
debts of his father are just debts and 
that his share in the joint family pro- 
perty is Hable for the satisfaction of the 
debts, The Court further found that the 
son’s contention’ in F.A. No. 1030 of 197! 
was that his share also vested in the 
Official Receiver and the Official Receiver 
alone was competent to sell his share for 
the satisfaction of the debts of the cre- 
ditors. This apart, it is quite obvious that 
the son, despite being a party to the 
decrees and also to the insolvency pro- 
ceedings throughout, has not raised any 
objection or dispute as to the nature of 
the debts. Therefore, the irresistible in- 
ference is obvious, and that is, he admit- 
ted that the debts of his insolvent-father 
were untainted. Hence the insistence by 
the Lower Court that the Official Re- 
ceiver will have to de novo take steps to 
get the debts of the insolvent-father ad- 
judicated as not tainted with immorality 
or illegality, is clearly erroneous. 

18. Secondly, the lower court again 
failed to appreciate and comprehend pro- 
perly the conclusions and operative por- 


‘tion of the judgment in C. M. A. No. 68 


of 1978. The operative portion of the 
judgment in. C- M. A. No. 68 of 1978 is 
emphatic in that it declared that, the half 
Share of the son in the joint family pro- 
perties is Hable for. discharge of the. debts 
Shown in the A schedule to the Insélvency 


Petition and that the executing Court 


\ 


266 A.P. 


shall deliver possession of even the son’s 
share to the Official Receiver. So, thé 
language is quite clear and does not 
bristle with any ambiguity whatsoever. 
However, it may be stated that there is 
. ambiguity in the later'part of the opera- 
tive portion of the judgment in C. M A 
. No. 68 of 1978 as it reads, 

‘This order shall not be construed as 
deciding that the Official Receiver can 
Sell the 2nd respondent’s half share in 
the joint family properties for the pur- 
pose of satisfying the debts of the gen~ 
eral body of creditors of the insolvent.” 
But, in my judgment, what all it means 
is that the Official Receiver cannot sell 
‘the half share of the son by private sale. 
So construed, there is no equivocalify in 
the judgment in C. M. A. No. 68 of 1978, 
and the executing Court has to allow the 
Official Receiver by delivering to him 
the possession of the son’s share in the 
joint family property to effect its sale for 
the benefit of the general body of cre- 
ditors other than by private sale. There- 
fore, the order under revision also suf- 
fers, on this score, from incorrect com- 
prehension of the judgment in C. M. A. 
No. 68 of 1978. 

19, It must, however, be stated that 
neither the insolvency Court in its judg- 
ment in C, M. A. No. 68 of 1978 nor the 
executing Court in its order under re- 
vision, has adjudged as to what steps the 
_ Official Receiver should take in discharg~ 
ing the untainted debts of the insolvent- 
father vis-a-vis the son’s share in 
joint family property, otherwise than by 
private sale. 


20. In Official Assignee, Madras v. 
Ramachandra, AIR 1928 Mad 735, the 
Full Bench of. the Madras High Court 
held, 


“After the adj udication of the father 
as an insolvent-and the- vesting of his 
rights in the Official Assignee, the insti- 
tution of a partition suit by the sons of 
the insolvent effects a severance of the 
foint family status and, therefore, . the 
power to sell their shares by private sale, 
of the Official Assignee, who steps into 
the shoes of the father, is extinguished, 


although the Official Assignee by proper . 


‘proceedings in the insolvency Court may 
proceed against. their shares.” 


In Ramachandra v. Official Assignee, AIR 
1931 Mad 317, a Division Bench of the 
Madras High Court held, 


- "Although ' owing ‘to the division of 
status brought about by a suit for parti- 
tion ‘instituted by the sons after their 
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fathér’s insolvency, the father and the 
Offcial Assignee lose the right of private ` 
sale of the family property including the. 
Shares of the sons, it is open to the Offi- 
cial Assignee- to obtain a declaration 
against the sons and get the family pro- 
perty including their shares therein sold 


by or through Court. Section 7 gives the 
widest powers to the Insolvency Court 
to go into such a question and to declare 
the liability of the son’s shares in the 
family property for the proved and just 
debts of the father insolvent and make 
all necessary orders for their realisa- 
tions.” - 
In Subba Rao v, Official Receiver, West 
Godavari, (1964) 2 Andh WR 485: (AIR 
1965 Andh Pra §2), Venkatesan, J., held, 
(at p. 59): 

“The effect of an attachment of the 
Son’s share is not to create a charge or 
lien in favour of the attaching-creditors, 
But it only puts an end to the power of 
disposal of the father and of the Official 
Receiver u/s. 28-A of the Act to dispose 
of son’s shares. It does not preclude the ` 
Official Receiver from obtaining a decla~ 
ration from the Insolvency Court that the 
son’s shares are liable for the discharge 
of the debts due to the several creditors 
which are not illegal or immoral, and 
have the property sold through Co 
Similarly, Kumarayya, J., in Official Re- 
ceiver v. Suryanarayana, AIR 1969 Andh 
Pra 437, held: 


“Under S. 4 of the Provincial Insolven- - 
cy Act the Insolvency Court has full 
power to decide questions arising in any 
case of insolvency which is within the 
cognisance of the Court * *.* The Court 
has full plenary powers, subject of 
course to the provisions of the Act, to 
decide, if it thinks it necessary or expe- 
dient in the interest of justice and for 
the purpose of making a complete distri- 
bution of the property ............ After the 
declaration of the father as insolvent, on 
account of partition which was effected 
by reason of the institution of a suit, only 
the remedy of the Official Receiver to 
sell the property ‘privately is lost; buf. 
the substantial right to enforée the debts. 
due to the creditors against the sons re- 
mains and that he can work out by suit- 
able proceedings, though not private pas 
the liabilities of the sons.” 

Similar is the view taken -by the Full 
Bench of this court in S. Jaganmohan 
Rao v. U. Babu Rao (AIR 1975 Andh Pra 
278) (FB) (supra), in analogous circumst- 
ances, when it held that, on vesting of the — 
power “to alienate the son’s interest in” 
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the joint family property in the Official 
Receiver, it is open to him under the 
provisions of Provincial Insolvency Act 
"to take proceedings for bringing. the 
properties to sale.” . ; 

21, It clearly emerges from the above 
conspectus that it is competent for the 
Official Receiver to get the son’s share in 
the joint family property sold through 
Court though not by private sale, not- 
withstanding that it is attached in execu-~ 
tion proceedings by its creditors-decree- 
holders, so as to discharge the debts of 
the insolvent father for the benefit of the 
general body ‘of creditors. 

29, In this case, it is established that 
the debts are not tainted and, the O. R. 
having initiated proceedings u/ss, 4, 5 
and 52 of the Provincial Insolvency Act, 
came to be in possession of the son’s, 
share though it Is subject to the order of 
attachment obtained by the creditors- 
decree-holders, 

23. To sum up? 

(1) Under S. 4 of the Provincial Insol~ 
vency Act, the insolvency Court has full 
plenary powers to adjudicate upon all 
the questions arising in any case of in- 
solvency, if it thinks expedient and in 
the interests of justice for due and pro- 
per distribution of the insolvent’s pro- 
perty. ; 

(2) Upon a father being adjudged an 
insolvent, what vests in the Official Re- 
ceiver under the Provincial Insolvency 
Act is his self-acquired property, his un- 
divided share in the joint family property 
and his power of alienation over the 
interests of the sons in the joint family 
property provided the debts of the father 
are not tainted with illegality or im- 
morality, It is only the father’s power to 
alienate the interest or share of the son 
that vests in the Official Receiver but 
not the interest of the son: or his share 
as such in the joint family property. 

(3) On such vesting, the Official Re- 
ceiver has three courses open;. . 

(a) to exercise the power of thé 
insolvent-father to dispose of by private 
sale; 

(bj to apply to the Insolvency Court 
u/s, 4 of the Provincial Insolvency Act; 
and 


(c) to apply u/s. 52 of the Provincial 
Insolvency Act to the Court executing 
the decree, for delivery of possession of 
the property. 

(4) Once there is an- attachment of 
s0n’s interest or share in the joint family 
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whether before 
or after the adjudication of the father as 
an insolvent, the Official Receiver’s power 
to dispose of such interest. of share by 
private sale is lost, . E 

(5) The Offcial Receiver, however, is 
entitled -to delivery of possession of the 
at share by getting the attachment 

ed. 


(6) The Official Receiver, after taking 
delivery of possession of the son’s share, 
stands vested with a right to get it sold 
noua or by Court but ‘not by private 

e, 


24, In view of the above, the order 
under revision is set aside. The attach- 
ment made in E. P. No. 158 of 1971, E.P., 
No. 362 of 1970 and E. P.'No. 270 of 1975 
is raised. The Official Receiver, who is in 
possession of the son’s share in the joint 
family property u/s. 52 of the Provincial 
Insolvency Act, shall continue to be in 
Possession; and he shall be entitled to 
get the son’s share sold only through 
Court by taking appropriate proceedings, 
for the benefit of the general of 
creditors mentioned in B Schedule to the 
insolvency petition, I. P. No. 29 of 1969, 
The Civil Revision Petitions are accord- 
ingly allowed. No costs. 


Revisions allowed, 
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CHENNAKESAV REDDY AND 
MADHUSUDAN RAO, JJ, 


United India Fire and General Insur- 
ance Co. Ltd, Nellore, Appellant v. 
Pallamparty Indiramma and others, Re- 
spondents. 

A. A. O. Nos, 233, 234, 295 and 296 of 
1979, and cross-objections in A. A. O., 
Nos. 233 and 295 of 1979, D/- 24-8-1981, 

(A) Motor Vehicles Act (4 of- 1939), 
S. 110-B — Compensation in case of 
death -- Mode of computation — Deposit 
in bank of amount yielding interest equal 
— to estate per month held not suffi- 
c 


In the instant case, the Claims Tribu- 
nal found that the deceased would have 
contributed Rs, 750 p.m. for his family 
for 20 years. Hence the loss to the estate 
was Rs. 1,80,000. Deducting 25% for lump 
Sum payment, the claimant wag awarded 
Rs. 1,35,000. In appeal, it was argued that 
Rs. 60,000 deposited in a National Bank 
would fetch Rs, 750/- p.m. as interest and 
an offer was made to deposit the neces- 
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sary amount with the power of with- 
drawal of interest by the claimant. The 
High Court refused to accept this argu- 
ment observing that what S. 110-A con- 
templates is compensation for the death 
or injury and not any substitute for the 
loss of income and the compensation has 
to be ascertained in a fair and reason- 
able manner and =the compensation 
awarded by the Tribunal was undoubted- 
ty just and reasonable. (Para 13) 


:(B) Motor Vehicles Act (4 of 1939), 
S. 95 (2) (b) (ii) — Liability of insurer — 
Award by Claims Tribunal exceeding Ru- 
pees 50,000/- — Question of validity of 
_ the excess award raised for first time be- 
fore High Court — Not allowed. 


Section 95 only prescribes the mini- 
mum requirements of an Insurance 
Policy and the limits of liability of the 
Insurer thereunder. It does not preclude 
and prohibit a party from covering 
higher risks. In the absence of any plead- 
ing, issue or evidence on the question of 
limit of liability of the insurer, he can- 
not be permitted to raise the question for 
the first time in the High Court. AIR 
1980 All 397 and 1979 ACJ 208 (Madh 
Pra), Rel. on. , (Para 15) 


Cases Referred : Chronological Paras 


AIR 1980 All 397: 1981 ACJ 93 15 
1979 ACJ 208 (Madh Pra) 15 
AIR 1977 SC 1158: 1977 ACJ 134 15 
AIR 1971 SC 1624: 1971 ACJ 206 15 
AIR 1962 SC 1 12 


J. V. Suryanarayana Rao, for Appellant 
in A. A. O. Nos. 233 and 234 of 1979 and 
for Respondent No. 3 in cross-objections 
in A. A. O. No. 233 of 1979 and of M/s. 
5S. Dasaratharama Reddy and S. R. Ashok 
for Respondents 1 to 4'in A. A. O. Nos. 
233 and 295 of 1979 and for cross objec- 
tions in A. A. O. Nos. 233 and 295 of 1979 
and for Respondent No. 1 in A.A.O. Nos. 
234 and 296 of 1979 and P. Babulu Reddy 
for Respondent No, 5 in A. A. O. No. 233 
-of 1979 and for Respondent No. 1 n 
cross-dbjections and for Appellant in 
A. A. O. Nos. 295 and 296 of 1979 and 
Respondent in cross-objections in A.A.O. 
No. 295 of 1979. 


CHENNAKESAV REDDY, J.:— These 
four appeals are spawned by a common 
order passed by the Additional Motor 
Accidents Claims Tribunal-cum-Addi- 
tional District and Sessions Judge, Nel- 
lore in two applications O. P. Nos. 140 
and 141 of 1977 filed under S. 110-A of 
the Motor Vehicles Act. 


-2, The facts and circumstances giving 
rise to these applications are these 3 .- 
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A.L R. 


On 6-4-1977 at about 9-30 a.m. there 
was a motor accident on the Pennar Road 
Bridge near Nellore town involving the 
bus APN 5938 and the scooter AAU 889. P. 
Srinivasulu Reddy and his co-brother P. 
Venkata Krishna Reddy were going to 
Nellore on the scooter. Venkata Krishna 
Reddy was seated on the pillion while 
Sreenivasulu Reddy was driving the 
scooter. When they were proceeding on 
the over-bridge, the bus APN 5938 own- 
ed by Challa Venku Reddy and driven 
by Shaik Peeran came in the opposite 
direction at a high speed. A row of bull- 
ock carts were passing. in the same direc- 
tion as the scooter towards Nellore. The 
Scooter overtook some of the carts and 
it was passing the last bullock cart. The 
bus coming in the opposite direction 
dashed against the scooter. As a result of 
the rash and negligent driving of the bus 
by the driver, Sreenivasulu Reddy and 
Venkata Krishna Reddy received multi- 
ple injuries. Sreenivasulu Reddy died in 
the Govt. Headquarters Hospital, Nellore, 
on the same day. The injured Venkata 
Krishna Reddy was treated as an in- 
patient till 1-5-1977 and he was later ad- 
mitted in a Nursing Home at Hyderabad 
for operation and treatment and ulti- 
mately discharged on 16-6-1977. The 
Doctor, PW 5, who examined Venkata 
Krishna Reddy found a fracture of right 
femur and fracture of Patella and inju- 
ries on his right leg and opined that 
there was a restriction in the movement 
of his left leg due to injuries. The legal 
representatives of the deceased Sri- 
nivasulu Reddy filed O. P. No. 140 of 
1977 before the Tribunal claiming a total 
out of 
which a sum of Rs. 2,25,000/- was as com- 
pensation for loss to the estate, Ru- 
pees 20,000/- towards compensation for 
loss of consortium and Rs. 5,000/- for 
pain and suffering. The first petitioner is 
the widow of Srinivasulu Reddy and the 
other 3 petitioners are his minor children. 
According to the petitioners the deceased 
Srinivasulu Reddy was a Marketing 
Agent from 1-4-1975 till the date of his 
death and his monthly income was Ru- 
pees 1,600/- and he was also an Income- 
tax assessee. He was aged 36 years and 
hale and healthy and had a very bright 
future. The owner of the bus, the driver 
of the bus and the United India Fire and 
General Insurance Company Ltd. with 
which the bus was insured are impleaded — 
as respondents 1 to 3 respectively. 


3. . Venkata. Krishna Reddy, the other 
injured in the accident filed O, P. No, 
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141 of 1977 claiming a total compensa- 
tion of Rs. 30,000/- towards special and 
general damages. According to him, he is 
a Junior Engineer in the service of the 
Government of Andhra Pradesh and his 
monthly income is Rs. 1,160/-. He is aged 
about 30 years. i 


4. Respondents 1 and 3 resisted the 
application contending inter alia that the 
second respondent was not guilty of rash 
and negligent driving and that it was the 
deceased who was driving the scooter 
rashly and negligently and that at any 
rate the compensation claimed was ex- 
cessive and exhorbitant. It was also 
pleaded by the first respondent that he 
was not liable to pay any compensation. 
Even if any compensation was found 
payable to the petitioner it was only the 
third respondent that has to pay the com- 
pensation. The second respondent in his 
separate counter pleaded that the acci- 
dent occurred entirely due to the negli- 
gent driving of the deceased Srinivasulu 
Reddy and in any case he was not liable 
to pay any compensation as he was only 
a driver. The two petitions were heard 
together. On the aforesaid pleadings, the 

- Tribunal below framed the following 
common issues for trial. 


1. Whether the petitioner sustained in- 
juries as a result of the bus accident on 


6-4-1977 and whether the said accident. 


was due to the rash and negligent driv- 
ing of the driver, the 2nd respondent, of 
the bus APN 5938 owned by the Ist re- 
spondent and insured with the 3rd re- 
spondent? 


2. Whether the petitioner is entitled to 
any compensation? If so, what is the 
quantum and from which of the respon- 
dents? 

3. To what relief the petitioner is en~ 
titled? 


5. On behalf of the petitioners, six 
witnesses were examined PW 1, the peti- 
tioner in O. P. No. 141 of 1977 and PW 2, 
M. Satyanarayana, are the direct wit- 
nesses to the accident. 


6. RWs. 1 and 3 are the driver and 
the conductor of the bus respectively. 
The Tribunal on an effective evaluation 
of the evidence held that the accident in 
which Srinivasulu Reddy died and PW 1 
received injuries occurred due to the rash 
and negligent driving of the bus APN 
5938 by its driver, the 2nd respondent and 
that there was no contributory negligence 
on the part of late Srinivasulu Reddy. On 
the quantum of compensation, he accept- 
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ed.the evidence of P. W. 1, the evidence 
of P.W. 3, the father-in-law of the peti- 
tioner in O. P. 140 of 1977 and P. W.4 
the partner of Mallikarjuna Agencies, 
Nellore, in which the deceased Srinivas- 
ulu Reddy was working as Marketigng 
Agent and held that the monthly income 
of the deceased Srinivasulu Reddy at the 
time of his death could have been about 
Rs. 1,500/- per month' and in any event 
not less than Rs. 1,000/- even if a wide 
margin was given. He held that the qde- 
ceased would have spent on himself 1/4th 
of his earning and could have spared 
about Rs. 750 per month for the expen- 
diture on his wife and children. He cal- 
culated his life expectancy at 60 years. 
Since the deceased. was only 38 he cal- 
culated the total earning for 20 years and 
deducted the said amount by 25% be- 
cause of the lump sum payment and 
awarded a sum of Rs. 1,35,000/- towards 
compensation for loss to the estate. To- 
wards the loss of consortium he awarded 
Rs. 5,000/-. Thus he awarded a total com- 
pensation of Rs. 1,40,000/- to the peti- 
tioners in O. P. No. 140 of 1977 and 
directed that the compensation amount 
be deposited by respondents 1 and 3 
Jointly and severally. In O. P. No. 141 of 
1977 he awarded -a sum of Rs. 12,160/- 
towards special damages and Rs. 5,000/- 
as general damages. Thus a total amount 
of Rs. 17,160/- was awarded as compensa- 
tion payable by respondents 1 and 3 
jointly and severally. Out of the. total 
compensation of Rs. 1,40,000/- awarded 
in ©. P. No. 140 of 1977, the Tribunal 
directed that a sum of Rs. 50,000/- shall! 
be paid to the first petitioner and the 
balance of- Rs. 90,000/- shall be divided 
equally among petitioners 2 to 4 and the 
said sum shall be invested in a scheduled 
bank in fixed deposits in their names for 
a period of sixtyone months, f 


7. Aggrieved by the order of the Tri- 
bunal the Insurance Company has pre- 
ferred C. M. A. Nos. 233 and 234 of 1979 
against O. P. Nos. 140 and 141 of 1977 
respectively and the petitioners in O. P. 
No. 140 of 1977 have preferred cross-ob- 
jections in C. M. A. No. 233 of 1979 
claiming that the Tribunal ought to have 
awarded a sum of Rs. 2,25,000/- under 
the head loss to the estate and alse 
awarded the other compensation claimed 
by the petitioners in the petition. The 
owner of the bus has filed C. M. A. Nos. 
295 and 296 of 1979 respectively against 
the order of compensation awarded in 
O. P. Nos. 140 and 141 of 1977. The peti- 
tHioners in O.P. No. 140 of 1977 have pre- 
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ferred cross-objections in C, M. A. No, 
295 of 1979. 


8. Mr. Babul Reddy, the learned coun- 
sel for the appellants in C.MLA. Nos. 295 
and 296 of 1979 levels a chorus of criti- 
cism on the credibility of the P.Ws. 1 and 
2 to the accident. He submits that their 
evidence was highly interested and artifi- 
cial and was unworthy of acceptance. Ac- 
cording to. him, the evidence of R.W. 1, 
_ the driver of the bus, was more cogent 
and convincing when he swore that he 
was only driving the bus at 15 or 20 K.Ms. 
that the scooter suddenly overtook the 
cart and dashed against the bus and that 
he did his best to avoid the accident. He 
-also submits that the amount of compen- 
sation awarded to the petitioners in O.P, 
No. 140 of 1977 was excessive. Even con- 
ceding that the deceased could have spar- 
ed a sum of Rs. 750 every month out of 
his earnings he argues that the said 
amount can easily be earned by way of 


interest by depositing a sum of Rs. 60,000. 


in a fixed deposit in any nationalised 
bank and that the appellant is prepared to 
make necessary arrangements so that the 
petitioners are paid by a nationalised 
bank every month a sum of Rs, 750 for 
a period of 20 years. He also submits 
that the Tribunal erred in granting a.de~- 
cree: against the owner, and the Insurance 
Company alone was liable for the entire 
amount of compensation. The learned 
counsel for the appellants in C-MLA. Nos. 


233 and 234 of 1979 submits that the lia~- 


bility of the Insurance Company in res- 
pect of any accident is limited to a sum 
of Rs. 50,000 under S. 95 (2) (b) (ii) of 
the Motor Vehicles Act. The learned 
counsel, on the other hand, appearing for 
the claimants, submits that the amount 
of compensation awarded was not fair 
and reasonable. Therefore, the questions 
that arise are: 


(1) Whether the accident occurred due 
to the rash and negligence driving of 
the driver of the bus APN 5938: 


(2) Whether the amount awarded is 
exorbitant and excessive; 


(3) Whether the extent of liability of 
the insurer in any one accident is always 
limited to Rs. 50,000 under S. 95 (2) (b) 
(ii) of the Motor Vehicles Act. — 


(1) Rash and Negligent Driving: 


3. The decision on this question de- 
pends upon the credibility of P.Ws. 1 and 
2. P.W. 1 is a Junior Engineer, Andhra 
Pradesh State Electricity Board. He was 
seated on the pillion of the scooter AAU 
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889. The deceased Srinivasulu Reddy was 
driving the scooter. It is in the evidence 
of P.W. 1 that at about 9-30 A.M. on 6-4- 
1977, the scooter overtook 3 bullock carts 
on the Pennar Bridge and when it was 
about to overtake the 4th . bullock’ cart, 


the bus APN 5938 which was coming in’ 


the opposite direction dashed agains; the 
scooter on’ the right side. According to 
him the bus came at a high speed and 
hit the scooter violently and as a result, 
the witness and Srinivasulu Reddy were 
thrown away from the scooter and both 
of them received injuries. The. witness 
received a fracture of his thigh bone and 
knee cap while Sreenivasulu Reddy re- 
ceived injuries on the chest and head re- 
sulting in the fracture of the 
Scalp. The persons who gathered at the 
Scene took P.W. 1 and the deceased in a 
car to the Government Headquarters 
Hospital, Nellore. P.W. 1 gave the name 
of the person who followed to the Hos- 
pital in the car as M. Satyanarayana, 
P.W. 2. P.W. 2 has substantially support- 
ed the story unfolded by P.W. 1. Accord- 
ing to P.W. 2 he was going on a cycle on 
the morning of 6-4-1977 at sbout 9-30 
A.M. on the Pennar Bridge fron South 


to North. He was sitting on the carrier of ` 


the cycle while one Nageswara Rao was 
riding the cycle. The witness observed a 
scooter coming in the opposite direction, 
Four bullock carts were also coming in 
the opposite direction. He also observed 
the bus APN 5938 coming in the same 
direction as they were going on the 
bridge. When the scooter passed 3 carts 
and about to pass the 4th Bullock -cart 
the bus overtook the cycle on which the 
witness was travelling at a high speed 
and dashed against the scooter. The 
driver of the scooter ang the pillion rider 
were thrown off and the scooter fell on 
them. According to the witness, he and 
others took the injured persons in an am~- 
bassador car to the hospital and admitted 
both the injured in. the hospital. As 
against the evidence of P.Ws. 1 and 2 
there is the evidence of the driver and 
conductor of the bus viz, R-Ws. 1 and 3 
respectively. According to their evidence, 
the bus was going on left side of the road 
and when the bus passed 3 bullock carts 
which were coming in the opposite direc- 
tion, a scooter suddenly: overtook the 
3 carts and overtook the last cart and hit 
the bus. According to R.W. 1 he applied 
brakes and tried to avoid the -accident, 
but still the bus. hit the scooter. R-W. 3 
the conductor of the bus corroborated tha 
evidence of RW, 1, "3 ma 


ALR- 


ribs and 
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10. P.W. 2 is undoubtedly a disinter- 
ested witness. Hig evidence is clear and 
clinching. He has categorically stated that 
after the scooter passed three bullock 
carts and was about to pass the 4th bul- 
lock cart, the bus came at a high speed, 
overtook the cycle and dashed against the 
scooter and the driver of the scooter and 
the pillion rider were thrown out. He was 
examined by the police even in the hos- 
pital itself, and P.W. 1 also mentioned the 
name of P.W. 2 as the person who took 
them to the Hospital. Therefore, the 
presence of P.W. 2 at the time of accident 
cannot also be doubted. In the circum- 
stances, the Tribunal below rightly ac- 
cepted the evidence of P.Ws. 1 and 2 m 
preference to the interested testimony 
of P.Ws, 1 and 3. R.W. 1 is no other than 
the driver of the bus and R.W. 3 1s the 
conductor of the bus. R-W. 1 also admit- 
ted that he also observed bullock carts 
coming in the opposite direction at a dis- 
tance of 1 K.M. and he also admitted that 
another cycle was going in front of the 
bus. The Claims Tribunal has given very 
cogent and convincing reasons in para- 
graphs 20 and 21 of the judgment for ac- 
cepting the evidence of P.Ws. 1 and 2 in 
preference to that of R.Ws. 1 and 3 even 
on the probabilities of the case. We en- 
tirely agree with the reasoning as well 
as the conclusion of the Tribunal and hold 
that the accident took place due to the 
rash and negligent driving of the driver 
of the bus, R.W. I. 


(2) Amount of Damages? 


11. The petitioners in O. P. 140 of 1977 
claimed a total sum of Rs. 2,50,000 which 
includes a sum of Rs. 2,25,000 towards 
the compensation for loss to the estate 
and Rs. 20,000 towards compensation for 
loss of consortium and Rs. 5,000 for pain 
and suffering. According to the petition- 
ers, the deceased Srinivasulu Reddy was 
an young man of 35 years and he : wag 
earning a sum of Rs. 1600 per month and 
had a very bright future. The father-in- 
law of the deceased is examined as P.W. 
3. It is clear from the evidence of P.W, 3 
that his son-in-law Srinivasulu Reddy 
was a regular income-tax.assessee from 
the year 1966 and Exs.-A-19 to A-28 are 
the Assessment Orders which show that 
his net income ranged from 10,000 to Ru- 
pees 15,000 per year during 1966-71. In 
addition, it is in the evidence of P.W. 4, 
a partner of Mallikarjuna Agencies that 
the deceased was appointed as marketing 
agent for the said firm on commission 
basis subject to a maximum of Rs. 20,000 
per annum. It is evident from the Exs 
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A-27 and A-29, the Assessment Orders for 
the year 1976-77 and 1977-78 that Sri- 
nivasulu Reddy was assessed on an in- . 
come of Rs. 15,990 during the year 1976-77 
and an income of Rs. 20,575 for the year 
1977-78. Ex. A-26 is the certificate issued 
by the Principal, V. R. College, Nellore, 
that the date of birth of the deceased was 
1-7-1938. So by the date of his death on 
6-4-1977 he was aged about 39 years. Ac- 
cording to P.Ws, 3 and 4 the deceased was 
hale and healthy at the time of his dea‘th 
and he was earning Rs. 1500 to Rs. 1600 
per month. According to P.W. 6, the first 
petitioner in O.P. 140/77, they were 
spending about Rs. 500 per month on the 
family and that he was able to save the 
rest of the amount. According to her, her 
husband studied up to Intermediate. 
From the evidence of P.Ws. 3, 4 and § it 
is clear that by the time of his death, the 
deceased Srinivasulu Reddy was earning 
about Rs. 1500 to Rs. 1600 per month. The 
Tribunal, however, held that the income 
of the deceased could not have been less 
than Rs. 1,000 per month even if a wide 
margin is given, In our opinion, the 
Claims Tribunal has erred on the side 
of liberality ın adjudicating the monthly 
incoine of the deceased. However, it is un- 
necessary for us to go into that question 
since the petitioners have not questioned 
that finding. 


12. The Tribunal having fixed the 
monthly income of the deceased at Ru- 
pees 1,000 allowed 1/4th of the income 
towards his personal expenses and held 
that he could have saved only Rs. 750 
per month, and to that extent the estate 
of the deceased was deprived. He fixed 
the life expectancy at 60 years. Since the 
deceased was hale and healthy and was 
about 39 years, he held that he could 
have easily lived for another 20 years. 
He calculated the total loss suffered by 
the estate for 20 years, at Rs. 1,80,000. He 
deducted 25% of the said amount to- 
wards lump sum payment and determin- 
ed the loss suffered by the estate at Ru- 
pees 135,000 and accordingly awarded 
the said amount under the head loss to 
the estate. In calculating the loss, the 
Tribunal below relied on the principle 
laid down by the Supreme Court in 
Gobald Motor Service v. Veluswami (AIR 
1962 SC 1). Under the head of compensa- 
tion towards loss of consortium the Tri- 
bunal found that P.W. 6 the widow of 
Srinivasulu Reddy was aged about 31 
years and that she has to undergo men- 
tal and physical agony throughout ther 
lifetime and therefore, awarded sum of 
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Rs. 5,000. Thus a total sum of. Rs. 1;40,000 
was awarded to the petitioners in O.P. 
No, 140 of 1977. We think the amount 
awarded is quite reasonable. 


13. The. learned counsel for the first 
respondent, Mr. Babul Reddy, urges that 
the amount awarded is exhorbitant and 
excessive. According to him, the loss to 
the estate was only Rs. 750 per month and 
therefore a sum of Rs. 60,000 deposited in 
any Bank will fetch an income of Rs. 750 
per month by way of interest. He sub- 
mits that the appellant would deposit 
the said amount in fixed deposit for a 
period of 20 years in a National Bank and 
the petitioners would be empowered to 
withdraw the interest on the said amount. 
He, therefore, submits that the compen- 
sation of Rs. 1,40,000 under any circum- 
stances is exorbitant and excessive. We 
are unable to accede to this contention. 
What S. 110-A contemplates is compensa- 
tion for the death or injury and not any 
substitute for the loss of income and the 
compensation has to be ascertained in a 
fair and reasonable manner. The compen- 
sation awarded in this case is undoubted- 
ly just and reasonable. 


14. As regards the. award of compen- 
gation to the petitioner in O.P. No. 141 of 
1977 the learned counsel have not seri- 
ously disputed that it is excessive or ex- 
erbitant. Therefore, the amount of com- 
pensation awarded to the petitioner in 
O.P. No. 141 of 1977 is also confirmed. 


15. The learned counsel for the appel- 
lant-Insurance Company.submits that the 
extent of liability of the insurer is in any 
one accident always limited to Rs. 50;000 
under S. 95 (2) (b) (ii) of the Motor Vehi- 
cles Act and the Tribunal committed an 
error in making the Insurer also liable 
for the entire amount of compensation of 
ever Rs. 1,50,000. Great support is sought 
for from the decisions of the Supreme 
Court in Sheikhupura Transport Co. Ltd. 
v. Northern India Transporters’ Insurance 
Co. Ltd. (1971 ACJ 206): (AIR 1971 SC 
1624) and Mrs. Manjushri Raha v. B. L 
Gupta (1977 ACJ 134): (AIR 1977 SC 
1158). But the Insurer never raised this 
plea before the Tribunal in the written 
statement; no issue was framed and no 
evidence was recorded. The Insurance 
Policy was not produced to show that the 
policy did not cover ‘higher risks than 
the 
‘Risks, S. 95-only preseribes the minimum 
requirements of an Insurance Polity and 
the. limits of. liability of. the Insurer 
thereunder. It does not preclude and pro- 
hibit a party from cevering higher risks. 
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In the absence of any pleading, issue or 
evidence. on the question of limit of liabi- 
lity of the insurer, we cannot properly 
permit the Insurer to raise the said 
question for the first time in this Court. 
This view of ours finds support from the 
decision of the Allahabad High Court in 
National Insurance Co. v. Narendra Ku- 
mar (1981 ACJ 93): (AIR 1980 All 397) 
and of the Madhya Pradesh High Court 
in Shyam Lal v. New India Assurance Ca 
Ltd. (1979 ACJ 208). 


16. In the result, all the appeals ‘and 
the cross-objections fail and they are 
accordingly dismissed. No costs. 


Appeals and cross-objec= 
tions a 
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PUNNAYYA AND P. RAMACHANDRA 


RAJU, JJ. 
Kanigalla Prakasa Rao, Appellant v, 

Nanduri Ramakrishna Rao and others, 

Respondents. we 
Appeal No. 853 of 1975, D/- 18-11-1981." 


(A) Transfer of Property Act (4 of 1882), 
Ss. 58 (f), 78 — Equitable mortgage — 
Mortgage created by depositing extracts 
of registration of sale deed on assurance 
that original was lost — Failure of mort- 


fagee to make enquiry with person who 


lost it —- Mortgage not, therefore, invalid 
-= Creation of mortgage subsequently by 
delivering original sale deed — Subse- 
quent mortgagee aware of Carlier mort- 
gage — No equities arose in favour of 
subsequent mortgagee, : 


The mortgagor had mortgaged the pro 
perty in favour of the Bank and deposited 
the partnership agreement, encumbrance 
certificate and registration extract of sale 
deed and a letter informing the Bank that 
the original sale deed was lost. However, 
the Bank failed to enquire the contractor 
who alleged to have lost the original sale 
deed. Subsequently the mortgagor had 
created an equitable mortgage in respect 
of same property in favour of the plain- 
tiff and delivered him the original sale 
deed of property. The plaintiff wag made 
aware of the subsisting Beer Pgonapia 
mortgage. : 


Held that no equities arose in favour of 
the plaintiff, merely because the ‘original 
sale deed- was delivered to him’ at the 


*Against ake: of Sub. J.,. 
31-3-1975. 
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of equitable mortgage was created 

a his favour. Since the Bank had honest- 
ly believed that original sale deed was 
lost, it cannot be said that the mortgage 
in favour of the Bank was not valid 
merely because the Bank failed to en- 
contractor and the mortgage 
depositing extract of re- 
gistration of sale deed. Case law dis- 
eussed. (Paras 4, 5, 13) 
(B) Civil P. C. (5 of 1908), 0. 34, R. 11; 
S. 34 — Interest — Mortgage of property 
~- Mortgagee claiming interest at agreed 
rate —- Lower Court taking into conside- 
ration number of encumbrances on the 
property and calculating rate of interest 
by invoking Usurious Loans Act, 1918 — 
Interest awarded by court cannot be said 
to be invalid. (Usurious Loans Act {10 of 
1918), S. 3). (Para 14) 


Cases Referred: Chronological Paras 
ATR 1975 Andh Pra 113 14 
AIR 1969 SC 600 14 
AIR 1967 SC 412 14 
AIR 1952 Mad 872 14 
AIR 1936 Lah 251 10 
AIR 1935 Lah 10 Q 
AIR 1935 Lah 721 9 
` ATR 1933 Lah 972 8 
AIR 1932 Cal 356 7 
AIR 1932 Cal 589 12 
ATR 1916 Lah 39 8 


(1890) 17 Ind App 201: ILR 18 Cal a 


(PC) , 
(1872) 41 LJ Ch 210: 27 LT 804: 21 WR 
178, Dixon v. Muckleston 12 


Chella Seeta Ramayya, for Appellant; 
T, Veerabhadrayya (for Nos. 1 and 2); K. 
Ram Gopal (for No. 5) and C. V. N. Sas- 
try (for No. 6), for Respondents. 

P. RAMACHANDRA RAJU, J.:— This 
is a plaintiffs appeal arising on the fol- 
lowing material facts. The plaintiff ad- 
vanced a sum of Rs. 25,000 to defendants 
1 and 2, partners of a rice mill, under 
Ex. A-1 pronote dated 30-4-1970, stipu- 
lating for the payment of interest at 24% 
per annum with annual rests. The Ist 
defendant is the father-in-law of the 2nd 
defendant, The rice mill was constructed 
on a vacant site of about 3,354.s8q. yards. 
An extent of 2,292 sq. yards originally 
belonged to one Digavalli Venkatarat-~ 
nam husband of the 3rd defendant. De- 
fendants 1 & 2 took on lease this vacant 
site from the said Venkataratnam for 
constructing the rice mill, but in doin 
so, have constructed the rice mill 
partly on that site and in an, extent of 
1062 sq. yards belonging to one K. Chi- 
ist defendant later 
1982 Andh. Pra/i8. VE G—l4 ` 
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acquired title to the site of 1062 sq. 
yards under the registered sale deed Ex. 
A-2 dated 2-5-1951; subsequently both 
defendants 1 and 2 acquired title to the 
site of 2292 sq. yards from the 3rd defen- 
dant under the registered sale deed Ex. 
A-3 dated- 29-7-1966 in respect of which 
transaction, part of the sale consideration 
remained still to be paid to the 3rd de- 
fendant, To secure the repayment of the 
amount due under Ex. A-1 pronote, both 
the defendants 1 and 2 deposited Exs. A-2 
and A-3 with the plaintiff on 10-5-70 
with an intent to create an equitable 
mortgage and executed the memorandum 
Ex. A-4 dated 12-5-1970. The 3rd defen- 
dant filed O.S. No. 136/72 to recover the 
unpaid purchase money due to her in res- 
pect of Ex. A-3 sale transaction and im- 
pleaded to her suit, both the plaintiff and 
the 5th defendant, State Bank of India, 
and obtained a decree against defendants 
1 and 2. The plaintiff thereupon filed the 
suit O.S. No, 96/72 which has given rise 
to this appeal. He filed the suit initially 
against defendants 1 to 4; the 4th defen- 
dant having been impleaded as the lessees 
in possession of the mortgage property 
and having an jnterest in the same. In- 
terest was claimed at 24% per _annum 
up to the date of suit and at the same 
rate from the date of suit till date of 
decree and at 6% per annum from the 
date of decree. Defendants 1 and 2 con- 
tested the suit, stating among other 
grounds, that there was a prior equitable 
mortgage dated 21-10-65 created in fa- 
vour of the 5th defendant over the pro- 
perty covered by Ex. A-2 sale deed; that 
at the time the equitable mortgage was 
created in favour of the plaintiff, the 
plaintiff was informed about the earlier 
€quitable mortgage created in favour of 
the 5th defendant and the rate of in- 
terest was usurious and interest should 
be calculated at 9% per annum, The 5th 
defendant was subsequently added as per 
order in LA. No. 29/73. The Bank, in its 
written statement, denied the equitable 
mortgage alleged by the plaintiff in his 
favour. According to the Bank, at the 
time the equitable mortgage was created 
in its favour on 21-10-1965, defendants 1 
and 2 orally and in their written state- 
ment assured the Bank that the original 
title deed dated 2-5-1951 was lost and. 
they were, therefore,’ depositing the 
registration extract and it was on the 
strength of such assurance, the Bank ac- 
cepted the certified copy of the sale deed 
dated 2-5-1951 ‘with a view to bring 
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about the transaction as an equitable 
mortgage. The Bank claimed priority over 
the mortgage in favour of the plaintiff. 
The learned Subordinate Judge, Eluru, 
held that the. equitable mortgage pleaded 
by the 5th defendant was true: and im 
granting a. preliminary decree ‘for re- 
demption calculating interest at 12% - till 
date of suit and thereafter at 6%,- held 
that the plaintiffs rights in terms of the 
decree are: subject to the prior encumb- 
rances created by defendants 1 and 2 in 
favour of the 5th defendant. He did not 
give any indication that while the equi- 
table mortgage in favour of the plaintiff 
was over the mill raised on the site pur- 
chased under Exs. A-2 and A-3, the equi- 
table mortgage in favour of the 5th de- 
fendant had effect only against that por- 
tion of the site acquired under Ex. A-2. 


2. It is not disputed that at the time 
defendants 1 and 2 created the equitable 
mortgage in favour of the 5th defendant, 
they deposited with the 5th defendant 
the partnership agreement Ex. B-17 
dated 2-11-1961, the encumbrance certi- 
ficate Ex, B-19 dated 24-9-1965 and Ex. 
B-18 registration extract of the sale deed 
Ex. A-2 and obtained the receipt Ex. B-l 
dated 26-10-1965 and the lst defendant 
also addressed the letter Ex. B-20 in- 
forming the Bank that the original of 
Ex. B-18 was lost. 


3. Sri Seetharamayya, learned coun- 
sel appearing for the- plaintiff-appellant 
has made the following main submissions; 
(t) There cannot be a valid eauitable 
mortgage in favour of the Bank over the 
property subject-matter of Ex. A-2 with- 
out delivering to the Bank the original 
title deed. What S. 58 (f) of the Transfer 
of Property Act contemplates is the deli- 
very of the document of title which in 
the context means the original document 
and not a registration extract. If sueh 
equitable mortgages can be created by 
delivering registration extracts, it gives 
Scope to persons to commit repeated 
frauds and injustice to persons who sub- 
sequently deal bona fide with the owners, 
who are still found to be in possession of 
the original title deeds. (2) It was an act 
-of gross neglect on the part of the Bank 
to have accepted the delivery of a regis- 
tration extract ‘of a sale deed without in- 
sisting on the delivery of the original of 
the sale deed. The Bank has not let in 
any evidence as to what enquiry the 
Bank made to verify the statement alleg- 
‘edly made by defendants 1 and 2 that 
the original of Ex. B-18 was lost. Such 
evidence, as has been given by the 2nd 
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defendant as D.W. 1 in the case, does not 
establish that the Bank made - any en- 


. quiry expected of it in accepting Ex. B-18 


registration extract and, therefore, gross- 
neglect on the part of the Bank should be . 
Inferred. Under S. 78 of the T. P. Act, 
the Bank’s rights shall therefore be post- 
poned. to the plaintiffs rights in view of 
the Bank’s gross neglect. (3) The Subordi- 
nate Judge erred in cutting into. the 
agreed rate of interest, and he shouid 
have granted to the plaintiff the agreed 
rate of interest till. date of decree. (4) 
The Bank has no prior encumbrance over 
the subject matter of Ex. A-3 sale deed 
and the decree should appropriately be 
modified. . l . 

4. The submission that a valid equi- 
table mortgage can never be made with- 
out delivering the original title deed has 
to be rejected. Such original documents 
of title may, at times, be lost or destroy- 
ed due to natural causes like cyclones and 
fire-accidente. They may also be lost 
either by thefts or due to want of proper 
care and sometimes they would have 
been filed in courts and not taken return 
of in time. The owners of property who 
have so lost their documents of title will, 
therefore, be not in a position to deliver 
such original documents with intent to 
create an equitable mortgage. It will be 
rather anomalous if such persons can 
validly execute registered documents of 
sale, lease and mortgage, but will not be 
entitled to raise any monies by creating 
an equitable mortgage... If the original 
title deeds are lost, we do not see why 
the owner of the property should not be 
in a position to an equitable mortgage. 
The mortgagee in such cases has only to 
be vigilant in accepting such representa- 
tion made to him and should make the 
necessary enquiries before agreeing to 
advance any monies on the basis of regis- 
tration extracts of documents of title or 
copies of documents, That seems to be 
the underlying principle behind S. 78 of 
the T. P. Act which: provided that if the 
conduct of a prior mortgagee amounted to 
gross neglect, the mortgage in his favour 
will be postponed to the subsequent 
mortgagee. 

5. Before noticing the cases cited be- 


‘fore us, we may as well clear the sub- . 


mission made by Sri Seetharamayya that 
in this case the 5th defendant was guilty 
of gross neglect . The Bank did nof 
examine any witness on its behalf It has 
relied upon only the evidence of D.W. 1. 
The 2nd defendant, as D.W. 1, has stated 
that at the time the equitable mortgage 
in favour of the plaintiff was created, 
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they informed the plaintiff about the 
subsisting earlier equitable mortgage 
created by them! in favour of the State 
Bank. The Bank elicited from the 2nd 
defendant that defendants1 and 2 mm- 
formed the Bank that they have lost the 
original of Ex. B-18 and to that ‘ effect, 
the Jst defendant passed the letter Ex. 
B-20. 


“I lost the registered document of the 
vacant site. So I took a duplicate copy of 
it in the year 1959: I have not pledged 
this site to anybody.” 


Ex, B-18 registration extract was obtain- 
ed on 15-7-1959. When the 2nd defendant 
was cross-examined, he denied the sug- 
gestion made to him that Ex. A-2, the 
original title deed, was with the Ist de- 
fendant at.the time Ex. B-20 was execut- 
ed. Ex. A-2 was not deposited with any- 
body else prior to their borrowing any 
amount from the Bank. Ex. A-2 original 
document was handed over to Anjaneyulu 
and others during the year 1956, the 
lessees of the mill, for the purpose of 
writing a document and Ex. A-2 was re- 
turned to the defendants by the lessees 
in the year 1967. He denied the sugges- 
tion made that Ex. A-2 was deposited 
with the contractors of the rice mill by 
way of an equitable mortgage. According 


to him, defendants 1 and 2 represented to. 


the Bank that it was the contractors who 
lost the original title deed, but the Bank 
officials did not enquire from the contrac- 
tors. It is clear from this evidence that de- 
fendants 1 & 2 made a representation to 
the Bank that they have lost the original 
and the Bank accepted the representation 
to be true and advanced monies on 
the basis of Ex. A-18 registration extract. 
The plaintiff as P.W..1 denied that he 
was informed by defendants 1 and -2 
about the prior encumbrance im favour 
of the Bank at the time the equitable 
mortgage was created In favour of the 
plaintiff. In his cross-examination, how- 
ever, it was elicited that the 2nd defen- 
dant was receiving finances from the 
State Bank, but he did not make any en- 
quiry as to on what basis the Bank was 
financing defendants 1 and 2. When it 
was suggested that there was a board dis- 
played by the Bank on the property that 
the property was pledged to the Bank, 
the plaintiff gave an evasive answer that 
he does not remember if it was so. One 
has to appreciate the evidence in the 
background of normal human conduct. 
When a Bank advances monies, # is usual 
for the display of such board on the pro- 
perty intimating the public that the pro- 
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perty is pledged to the Bank; Both Exs. 
A-2 and A-3 have reference only to 
vacant sites and have no reference to the 
machinery that has been set upon. those 
sites. The plaintiff did not make any en- 
quiry with the bank to know about their 
interest over the mill property. — True, 
Exs. A-2 and A-3 original title deeds 
were delivered to the plaintiff, but those 
documents while establishing the title of 
defendants 1 and 2 to the site covered by 
the mill, do not have any bearing on the 
title of defendants 1 and 2 to the mill put 
up on that site. As between the two ver- 
sions given by the plaintiff and 2nd de- 
fendant the 2nd defendants evidence is 
m accord with the course of human con- 
duct. We accept his statement that at 
the time the equitable mortgage in favour 
of the plaintiff was created, the plaintiff 
was in fact informed about the earlier 
equitable mortgage subsisting in favour 
of the Bank. It is accepted that “gross 
neglect” means and involves a failure on 
the part of the prior mortgagee to take 
Such reasonable precautions against the 
risk of a subsequent encumbrancer be- 
ing deceived as in the circumstances ren- 
ders it unjust that the earlier mortgage 
Should retain its priority. When defen- 
dants 1’ and 2 informed the Bank that the 
original title deed was lost, the Bank ac- 
cepted the statement to be true and pro- 
ceeded to deal with the defendants 1 and 
2 that the original title deed was in fact 
lost. The Bank has also obtained Ex. B-20 
etter so that such representation made 
to the Bank by the ist defendant may be 
on record. True, they have not enquired 
from the contractors to whom the original 
document was given. The absence of such 
enquiry does not constitute gross neglect 
on the part of the Bank when the Bank 
accepted Ex. B-18 along with the letter 
Ex. B-20 and acted bona fide in its rela- 
tions with. defendants 1 and 2. We do not, 
therefore, find any gross neglect estab- 
lished against the Bank. - - 


6. In Jessie Moyle Stewart v. Bank of 
Upper India Ltd., Simla (AIR 1916 Lah 
39), one of the submissions made for the 


‘first time in Lahore High Court was that 


as attested copies of the original deeds 
only were delivered, their deposit could 
not create an equitable mortgage. The 
Lahore High Court, while not permitting 
such a plea to be taken. however ob- 
served: 


“The deeds in question were executed 
many years ago and. there is every rea- 
son .to believe that the originals have 
been lost, a fact which could, no doubt, 
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have been established had the present 
objection been taken at the trial of the 
suit. And in this connection we would 
refer to a later passage in Gour’s work 
where, citing the same authority as that 
above mentioned, he observes that “title- 
deeds include copies of the deeds when 
the originals are not forthcoming.” We 
accordingly hold that this objection can~« 
not be entertained at this stage of the 
case.” 

7. In Sailendra Nath v. Hade Kaza 
{AIR 1932 Cal 356) it was held that the 
memorandum creating an equitable mort~ 
gage required registration, but in pass- 
- ing, the observation was made: 

“Moreover the documents that were 
deposited are not original documents but 
copies only and are not such substantial 
docurnents as may be regarded as docu- 
ments of title to the property.” 

Nothing was, however, stated as to the 
circumstances in which the copies of such 
original documents came to be deposited. 

8. In Gurdas Mal v, Punjab-Sindh 
Bank Ltd. (AIR 1933 Lah 972) a copy of 
award evidencing title was held to be 
sufficient to create a valid equitable mort~ 
gage. That was because the original 
award continued to be part of the record 
in the proceeding in which it has filed 
into court and the original award itself 
could not have been deposited for creat- 
ing an equitable mortgage. 

9. In Hem Raj v.. Simla Banking 
Industrial Co. Ltd. (AIR 1935 Lah 10), 
the Bank accepted a copy of title deed as 
security. There was no evidence let in to 
suggest that the original was not avail~ 
able for deposit or was in hostile hands. 
Such is not the case here, as representa- 
tion of the loss of original has been made 
to the Bank and the Bank acted on it 
bona fide. In Punjab and Sind Bank Ltd. 
v. Ganesh Das Nathu Ram (AIR 1935 Lah 
721), it was observed that if the debtor 
is not in a position to deposit documents 
of title from which an intention to create 
a mortgage could not be reasonably in~ 
ferred, the only result will be that he 
will not be able to effect an “equitable” 
mortgage and to hold that such mort~ 
gages can be effected even by the deposit 
of copies, would be to open the door 
wide to fraud and perjury of the worst 
type. In that case, the mortgagor had 
failed to prove that the original sale 
deeds relating to the properties in dis- 
pute were in fact lost or were not in the 
possession or power of the mortgagor. 
Nonetheless, an observation was made: 

“But I may remark that even this point 
is by no means free from doubt,” 
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10. In Jowala Das . Govinda. Ram v. 
Thakur Das (AIR 1936 Lah 251), the La~ 
hore High Court once again noticeq the 
aforesaid decision and made similar ob- 
servations, In Coote’s Law of Mortgage, 
Vol. I, Page 348 (Sth Edn.) it was observ~ 
ed “An equitable mortgage may be creat~ 
ed by the deposit of a receipt of pur- 
chase money, containing the terms of the 
agreement for sale, if there be no title 
deeds or conveyance in the depositor’s 
possession; but not by a deposit of an 
attested copy of a deed.” The learned 
author did not say that such is the posi- 
tion even when the title deed was lost. 

11. It is thus to be seen that when 
title js traced to an award or probate, the 
originals of which are in Court, the 
Courts have always accepted the right of 
a party to deposit copies thereof to’ evi«= 
dence a valid equitable mortgage. The 
general trend of the observations is that 
if the originals are lost, a valid equitable 
mortgage could be created by depositing 
a copy. If in some cases it was held that 
the deposit of such copies did not create 
a valid equitable mortgage, it was be- 
cause the loss of the original title deed 
has not been properly accounted for. © ` 

12. It is enough if on the subject of 
‘gross neglect’ reference is made to 
Surendra Mohan v. Mohendra Nath (AIR 
1932 Cal 589). After noticing some Eng- 
lish cases, the principles of which have 
been codified in S. 78 of the T. P. Act, 
it was observed:— 

“We have to see whether there was 
gross negligence on the part of the plain- 
tiff. A more careful lender would perm 
haps have taken an affidavit from. the 
borrower as to the loss of the original res 
demption certificate, but in our judgment . 
this omission was not negligence far less 
any gross negligence such as the section 
contemplates.” 

In the case of Dixon v. Muckleston ((1872) 
41 LJ Ch 210) Lord Selborne, it was 
observed : 

“It is not legal negligencé to accept 
the owner’s statement that the deeds de~ 
posited are all that are necessary. If the 
court is satisfied of the good faith of the 
person who has got a prior equitable 
charge and has been satisfied that there 
has been a positive statement honestly 
believed that he has got the necessary 
deeds, then he is not bound to examine 
the deeds, nor is he bound by construc- 
tive notice of their contents or of a defi- 
ciency which by examination he might 
have discovered in them.” 

13. The Bank, in this case, has taken 
Ex. B-20 letter and honestly believed that 


% 


1982 - 


the original deed was in -fact lost. The 
failure on the part of the Bank to have 
enquired from the contractors of the mill 

not, therefore, constitute gross neg- 
lect, It is unnecessary to consider the cases 
where a prior equitable mortgagee, hav- 
ing come into possession of the title deeds, 
delivered them in favour of the mort- 
gagor and made it possible for the mort- 
gagor to create a second equitable mort- 
gage in favour of a person who advanc- 
ed monies to the mortgagor without no- 
tice of the prior encumbrance. The plain- 
tiff was in fact made aware of the sub- 
sisting prior equitable mortgage in favour 
of the Bank. No equities, therefore, arise 
in favour of the plaintiff merely because 
Ex. A-2 original sale deed was delivered 
to him at the time the equitable mort- 
gage was created in his favour. We ac- 
cordingly reject the first and the second 


ramayya.- 


14. There is no dispute that the in- 
terest to be provided on the mortgage has 
to be under the provisions of O. 34, C.P.C. 
The mortgage in favour of the plaintiff 
provided for payment of interest at 24% 
The learned Sub. Judge felt that the said 
right of interest is prima facie usurious 
and that defendants 1 and 2 should be 
given relief under the Usurious Loans 
Act. Cases which have enabled the credi- 
tors to claim the contract rate of interest 
before the Usurious Loans Act was en- 
acted are inappropriate and in that view, 
we hold that Umes Chander Sircar v. Mst. 
Zahoor Fatima, ((1890) 17 Ind App 201) 
(PC) cannot serve as a precedent. In S. 
Varadachariar v. Gopala Menon (AIR 
1967 SC 412), the Supreme Court felt that 

ithe view taken by the Madras High Court 
in Venkatrao v. Venkatratnam (AIR 1952 
Mud 872) that anything above 12 per cent 
per annum simple interest is excessive, 
considering the nature of transaction in 
this State, was correct and in making 


such an observation, the Supreme Court 


further observed (at p. 414) : 


"It appears to us, therefore, that in the 
opinion of a number of Judges of the 
Madras High Court who were cognizant 
of the state of affairs prevailing in the 
State, interest beyond the rate of 12 per 
cent per annum simple would be con- 


sidered excessive by courts of law where — 


: fhe security was not inadequate and the 
risk run by the creditor was not abnor- 
mal” - 


They have accordingly allowed 10% com- 
pound interest with yearly rests which 


works out roughly to 12%- simple interest- 


K. Prakasa Rao v N: Ramakrishna Rao 


of the submissions made by Sri Seeta-— 


A. P. 277 


per annum. In Konakalla Venkata Satya- 
Narayana v. State Bank of India (AIR 
1975 Andh Pra 113) this court after notic- 
ing a number of decisions rendered under 
the Usurious Loans Act, held that the 
interest stipulated at 84% per annum with 
monthly rests in favour of the Bank was 
not usurious. The Supreme Court in Soli 
Pestonjfi Majoo v. Gangadhar Khemka 
(AIR 1969 SC 600) held that O. 34, R 11 
gives a discretion to the Court in not 
allowing the contractual rate of interest 
pendente lite. Having regard to the num- 
ber of encumbrances on the property, viz., 
the charge decree in favour of the 3rd 
defendant and the amount to the Bank 
from defendants 1 and 2, the learned Sub. 
Judge has properly invoked the provi- 
sions of the Usurious Loans Act in pro- 
viding for interest at 12% till date of suit 
and thereafter at 6% per annum from 
the date of suit. We, accordingly, reject 
this submission made by Sri Sitaram-’ . 
mayya. The learned Sub. Judge held that 
the encumbrance in favour of the Plain- 
tiff was subject to the prior encumbrance 
in favour of the 5th defendant. He has 
only not made it clear that the prior en- 
cumbrance in favour of the 5th defendant 
relates only to the property covered by 
Ex. A-2. To avoid future disputes, we 
have felt it necessary to make this clear . 
and we.accordingly direct amendment of 
Cl. 3 of the decree to read as follows:—. 


“It ig hereby further ordered and de- 
creed that in default of payment of the 
aforesaid, the plaintiff may apply to the 
court for a final decree for the sale of the 
mortgaged property and on such applica- 
tion being made, the mortgaged property 
or a sufficient part thereof shall be di- 
rected to be sold subject to the prior en- 
cumbrance in favour of the 5th defen- 
dant over Ex. A-2 property and for the 
purpose of such sale, the plaintiff - shall 
produce, before the court or such officer 
ag it appoints, all documents in his pos- 
session or power relating to the mortgag- 
ed property.” ~~ 
Subject to this slight modification, the 
appeal is dismissed, 


15. As the appellant has substantially 
failed in the appeal, he is directed to pay 
the 5th defendant the costs in full and 
direct the other defendants, in the cir- 
cumstances, to bear their respective costs. 


16. An oral request is made for leave 
to appeal to the Supreme Court. We do 
not -consider that any substantial ques- 
tion of law of general importance requir- 
ing to be decided by the Supreme Court is 
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involved. The oral request is accordingly 
rejected. i 
Appeal dismissed. 
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RAMA RAO, J. 
Nathooram Kapoor, Petitioner v. E 
Harbansilal Tuli (deceased by L-Rs.) and 
athers, Respondents. 


Civil Misc. Petns. Nos. 10527 and 10486 
of 1981, D/- 15-12-1981. | 


A. P. Buildings (Lease, Rent and Evic- 
tion) Control Act (15 of 1960), S. 22 — 
Civil P. C. (1908), S..115 and O. 22, R. 4 
— Revision proceeding — Application to 
the High Court in such proceeding to 
hring L. Rs. of deceased party on record 
after the period of limitation — If barred 
= nd not maintainable — O. 22, Civil P. C. 
if apply. AIR 1977 Cal 241, Dissented. 
{A. P. Buildings (Lease, Rent and Evic- 
tion) Control Rules, R. 19). 

In view of the fact that there is abso- 
lutely no limitation for filing revision 
petition itself, it is anomalous to say that 
the limitation is contemplated under the 
rules regarding the petition to bring on 
record. the legal representatives in the 
event of death of either of the parties. 
The provisions of O. 22, C.P.C. are not 
applicable to revision application, AIR 

1977 Cal 241, Dissented from. (Para 3) 

Sec. 22 of the Rent Control Act does not 
prescribe any limitation for filing the 
Revision Petition. . (Para 3) 

Rule 19 in conjunction with cL 2 of 
Explanation makes it abundantly - clear 
that the application for bringing on re- 
cord the legal representatives and the 
follow up of such provision by application 
for condonation of the delay are confined 
only to the proceedings before the pri- 
voary authority and the appellate auth- 
ority. (1971) 1 Andh LJ 29; AIR 1953 Raj 
169 (FB); AIR 1937 Mad 385 (FB); AIR 
1970 SC 1; AIR 1976 All 15, Ref. to; AIR 


1964 SC 215, Dist. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 Cal 241 - 5 


AIR 1976 All 15: 1976 All LJ 178 5 

(1971) 1 Andh LT 29 3 

AIR 1970 SC 1 

AIR 1968 Andh Pra.70: (1968) 
WR 106 

AIR 1964 SC 215 

ATR 1953 Raj 169 (FB) 

ATR 1949 Lah 186 (FB) 

AIR 1949 Mad 435 

ATR 1937 Mad 485 (FB) 
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N. Kapoor v. E. Harbansilal Tuli 


A.L B. 


N. V. B. Sankara Rao, for Petitioner; 


M. L. Ganu, for Respondents. 


ORDER:— These two petitions are fil- 
ed lo bring on record the legal représen- 
tatives of the respondent. The respon-* 
dent died on 29-12-1980. The learned 
counsel for the respondent sent a letter 
dated 8-6-1981 to the learned counsel for 
the petitioner informing the date of death 
of the respondent. It is stated by the peti- 
toner that the said letter was received 
On 9-68-1981 and as he was away from 
Hyderabad from 1-6-1981 on pilgrimage 
where he had an heart attack and was 


brought to New Deihi for treatment and 


returned to Hyderabad on 6-9-1981 and 
on the next day immediately, this peti- 
tion was filed in 7-9-1981. Stating the 
above facts, the petitions are filed to 
bring on record the legal representatives 
in the two C.R.Ps, These petitions are“ 
resisted by the respondent on the ground 


_ that there is a delay of 280 days in filing 


the applications, as calculated for the 
purpose of limitation under’ Rule 19 of 
the A. P. Buildings (Lease, Rent -and 
Eviction) Control Rules and even if the 
delay is calculated from date of the 
knowledge, still, there is a delay of 91 
days and the petitioner has not chosen to 
explain the delay. The allegations re- 
garding the pilgrimage of the petitioner 
and heart attack were also denied. 

2. The learned counsel for the- peti- 
tioner contended that no limitation is 
prescribed under the A. P. Buildings 
(Lease, Rent and Eviction) Control . Act 
or the Rules made thereunder for bring- 
ing on record the legal representatives in 
Revision Petitions and as such, the ques- 
tion of abatement or delay in filing the 
application does not arise. It is further 
contended that in the event of applicabi- 
lity of provisions of C.P.C. Order 22, 
C.P.C. does not apply to Revisions. The 
learned counsel for the respondent con~ 
tended that under Rule 19. of the Rules, 
the period of 30 days only is prescribed 
and the petition filed beyond 30 days 
cannot be -entertained and Order 22, 
Rule 11, C.P.C. takes in the proceedings 
under revision also and in any event 
sufficient cause is not made out for 
delay in filing the application after the 
notice is given regarding the death of the 
respondent, 

3. This petition for bringing on record 
legal representatives which appeared to 
be within small confines has latent wide 
dimensions and the learned counsel on 
either side focussed upon all possible 


. facets touching the issue. Ag the eentre 
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of gravity is upon Rule 19 of the A. P. 
Buildings (Lease, Rent and Eviction) 
Control Rules 1961, it is necessary 
extract the same. 


“19. Every application for making the 
legal representative or, as the case may 
be, the legal representatives ae a sac 
ed person to a proceeding under 
the vact shal be preferred within thirty 
days from the date of the death of the 
person ` concerned. 

Explanation:— For the purpose of this 
rule—. 

(1) xx xx . 

(2) An application may be admitted 
after the period. specified in this rule, if 
the applicant satisfies the Controller or 
appellate authority that he had sufficient 
cause for not making the . application 

_within such period.” 

Section 22 of the Rent Control Act does 
not prescribe any limitation for filing the 
Revision petition. In the decision reported 
in S. Nagabhushanam v. V. Raghavayya, 
(1968) 1 Andh WR 106: (ATR 1968 Andh 
Pra 70) this Court held that in view of 
the expression “at any time” used m 
S. 22 of the Rent Control Act, the revi- 
sion petition can be filed at any time 


without any fetter or limitation and. 


Rule 41-A of the appellate side rules 
prescribing limitation for revisions does 
not apply to the revisions filed under this 
Act. In view of the fact that there is ab- 
solutely no limitation for filing revision 
petition itself, it is anomalous to say that 
the limitation is contemplated under the 
rules regarding the petition to bring on 
record the legal representatives in tha 
event of death of either of the parties. It 


,is not without context or relevance to say ` 


‘at this juncture that the revision petix 
ions under this Act or under C.P.C. or 
other enactments are generally contem- 
plated to have a supervisory jurisdiction 
over the orders of proceedinge under the 
Act and correct the same and with a view 
to effectively implement this object, the 
time for filing such revision petition is 
enlarged, Under this Act, it was thought 
fit that no time limit should be prescribed 
for correcting the manifest errors in the 
orders or proceedings that may be 
brought to the surface. Rule 19 prescribes 
a period of limitation of 30 days from tha 
date of the death of the deceased for 

4 bringing: on record legal representatives. 

Rule 19 read in isolation is susceptible to 

the interpretation that the petition has 

to be filed within 30 days of the date of 
the death of the person in proceedings 
under the Act. However, Rule 2 of the 
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explanation appended to Rule 19 makes 
an inroad.into this provision by provid- 
ing that the application may be admitted 
after the expiry of 30 days provided suffi- 
cient cause is. made out for the delay and 
this satisfaction of the delay is -confined 
to the application before the Controller 
or the appellate authority. In view of the 
specific mention of the Controller or ap- 
pellate authority, the revisional authority 
is excluded. Therefore, Rule 19 in con- 
Junction with cl. 2 of explanation makes 
it abundantly clear that the application 
for bringing on record the legal repre- 
sentatives and the follow up of such pro- 
vision by -application for condonation of 
the delay are confined only to the pro- 
ceedings before the primary authority 
and the appellate authority only. As con- 
tended by the learned counsel for . the 
petitioner, this provision is also analo- 


‘gous to Order 22, C.P.C. which is con- 


fined to suits and appeals only but not 
révision petitions. The learned counsel 
for the petitioner referred to the decision 
of the.Madras High Court reported in 
Manickam v. Ramanathan, AIR 1949 Mad 
435, wherein it is held that neither O. 22, 
C.P.C, nor the Limitation Act applies to 
the Civil Revision Petitions and there- 
fore, the question of abatement of Revi- 
Sion Petitions does not arise. The view of | 
the Lahore High Court in Mohd. Sadaat 

Ali v. Lahore Corpn., AIR 1949 Lah -186 . 


(FB), and Rajasthan High Court in Babu- œ>. 


lal v. Mannilal, AIR 1953 Raj 169 (FB), 
is to the same effect. This court in Hari 
Kishan Singh v. B. Narayana, (1971) 4 
Andh LT 29, held that without offending’ 
the special provisions made under a spe- 
cial enactment, the provisions of C.P.C. 
can be applied in a situation where no 
Specific or adequate provision is made 
under the Act or Rules, Cl. 2 of explana- 
tion to Rule 19 is sufficiently eloquent 
to: exclude revision petition from the 
brackets of limitation and even if the Act 
and Rules are construed to be silent or 
inadequate, the same position prevails 
under C.P.C. also in respect of revisions. 
4. The learned counsel for the respon- 
dent contended that Rule 19 fixes a period 
of limitation of thirty days in respect of 
the entirety of the proceedings under the 
Act and as such, the limitation prescrib- 
ed under Rule 19 is applicable to the pe- 
titions in the Revision Petitions also. Ac- 
cording to the learned counsel, the wide 
language employed in Rule 19 is not ab- 
ridged or coloured by clause 2 of expla- 
nation and the exception is carved out 
by clause 2 in respect of proceedings he- 
fore the Rent Controller or appellate 
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authority. It is further contended that 
Section 30 (2) (e) of the Rent Control Act 
confers power on the rule-making auth- 
ority to make rules regarding the appli- 
cation for bringing legal representatives 
of the deceased persons in proceedings 
under the Act and the time within which 
such applications shall be preferred and 
pursuant to this power, the rule making 
authority framed Rule 19 covering all 
the proceedings under the Act and an 
exception is made to this by clause 2 of 
the explanation. It is contended that the 
rule-making authority cannot be attri- 
buted of silence or exclusion regarding 
the Revision Petitions. I am not inclined 
to agree with the contentions of the 
learned counsel for the respondent, Bear- 
ing in mind the principle of harmonious 
construction, Rule 19 should be inter- 
“fpreted as lifting the bar of limitation in 
ct of Revision Petitions as otherwise, 
it leads to an anomalous situation of the 
rule casting cloud on the width of Sec- 
tion 22, Clause 2 of the explanation to 
Rule 19 furnishes a clue to the interpre- 
tation of the entire Rule 19 as it explains 
the limited coverage of Rule 19. Further, 
the rule-making authority cannot be at- 
tributed with an intention to deny the 
benefit of condonation of delay in res- 
pect of applications in Revision Petitions 
only. The construction which lands the 
rule contrary to or deviation from the 









5. The learned counsel for the respon- 
dent contended that on the assumption 
that provisions of C.P.C. are ‘attracted 
Order 22, Rule 11, C.P.C. applies to Revi- 
Sion Proceedings also. The learned coun- 
-sel relied upon the decision of the Mad- 
ras High Court reported in Chidambara 
v. Rama, AIR 1937 Mad 385 (FB). The Full 
Bench of the Madras High Court in that 
ease is concerned with the issue whether 
the expression “appeal” in Article 122 of 
Limitation Act is confined only to Court’s 
exercising appellate power only and not 
revisional. powers. Reliance is made on 
the decision of the Supreme Court re- 
ported is Shankar v. Krishnaji, AIR 1970 
SC 1, which approved the decision in 
AIR 1937 Mad 385 (FB) (supra). The 
Supreme Court is concerned with the 
issue of merger of the order of the ap- 
pellate Court in the order made in Revi- 
sion and whether the appellate order can 
be attacked in collateral proceedings un- 
der Article 226 or 227 of the Constitution 
without reference to the order of Revision 
in which the appellate order is merged. 
In this context, the Supreme Court held 
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‘assessing sufficient cause for the 
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that the jurisdiction’ exercised in a Re« 
vision under Section 115 of the Civil Pro- 
cedure Code or the exercise of powers in 
appeal are all engulfed in the appellate 
Jurisdiction of the High Court and the 
High Court exercises power under the 
general appellate jurisdiction conferred 
as a superior Court within the limits 
circumscribed by revisional or appellate 
provisions, In this context, the Supreme 
Court equated the appeal and revisional 
Jurisdiction for the purpose of consider- 
mg the ambit of the appellate jurisdic- 
tion of the High Court. Drawing inspira~ 
tion from these two decisions, the learned 
counsel contended that the expression 
“appeal” in Order 22, Rule 11, C.P.C. 
takes in its fold the revision proceedings, 
The issue involve in these two cases have 
absolutely no affinity to the issue involva 
ed in this matter and further, the scope 
and amplitude of Order 22, C.P.C, has not 
been considered in these decisions. The 
learned counsel for the respondent strong 
ly relied upon the decision of the Cal- 
cutta High Court reported in State Bank 
of India v. Wazir Singh, AIR 1977 Cal 
241, the Calcutta High Court held that the 
provisions of Order 22, C.P.C. are appli- 
cable to the revision petitions also and as 
such, the application for substitution of 
legal heirs must be filed within 90. days 
from the date of death. The Calcutta’ High 
Court profusely referred to the decision 
of the Supreme Court in AIR 1970 SC 1 
(supra) and also that of the Madras High 
Court reported in AIR 1937 Mad 385 (FB) 
(supra), The Calcutta High Court did not 
consider the ratio propounded by the 
Supreme Court and the Madras High 
Court in proper perspective and the prin- 
ciple deduced therein has been torn out 
of context. Therefore, I am not inclined 
to agree with the conclusion arrjved at 
by the Calcutta High Court. The. learned 
counsel also relied upon the’decision of 
the Allahabad High Court reported -is 
K. B. Agarwala v. Chandrawati, AIR 
1976 All 15. This decision is concerned 
with the specific period of limitation pre- 
scribed under the U. P. Urban Buildings 
(Regulation of Letting, Rent & Eviction} 
Rules 1972 and as such not applicable to 
the issue involved in this case. Lastly, the 
learned counsel relied upon the decision 
of the Supreme Court reported in Union 
of India v. Ramcharan, AIR 1964 SC 215, 
It was held in this decision that the limi- 
tation for application to set aside the ab- 
atement starts from the date of death of 
the deceased and not from the knowledge 
thereafter. However,.for the purpose A 
delay 
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the belated knowledge about the death 
of the opposite party is relevant and can 
be explained. This is not relevant for the 
purpose of this case. The learned counsel 
for the respondent contended that even 
` after notice regarding the factum of death 
is given, the petitioner is not diligent in 
taking steps to file the application. Imme- 
diately after the receipt of the letter in- 
timating the death of the deceased, the 
application should have been filed and 
the reasons for the delay are not correct 


and convincing and therefore, this appli- 


cation should not be ordered on equitable 
considerations also. It is true that the ex- 
planation regarding the pilgrimage and 
heart attack are not supported by any 
cogent evidence and borders on the region 
of vagueness. However, it is not material 
in view of the fact that no limitation is 
prescribed as such for filing the applica- 
tion. 


6- In the circumstances, the applica- 
tions are allowed. g 


Applications allowed. 
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Vantaku Appalanaidu and others, Ap- 
pellants v, Peddinti Demudamma and an- 
other, Respondents, . 

Second Appeal No. 477 of 1979 D/- 
19-11-1981. l 


Civil P. C. (5 of 1908), O. 21,. Rr. 1, 3 
(1), 6 — Suit for partition by A against B 

ismi by District Munsif — Appeal 
by A (plaintif) — A dying pending ap- 
peal — Appellate Court ignorant of the 
. death of A and allowing the appeal — 
Lower Court then passed a __ preliminary 
decree for partition —— L, Rs. of A then 
filing an application for passing a final 
decree after them on record as 
L. Rs.: of the plaintif — Application 
maintainable. 

Under Rule 1 of O. 22 there is no auto- 
matic abatement of the suit immediately 
en the death of the sole plaintiff. 

The words, “and shall proceed with 
the suit”, etc. in Rule 3 (1) mean that the 
Court shall proceed with the suit _ after 
the legal representatives are brought on 
record, - (Para 4) 

_Order 22 contemplates the bringing in 
of these parties within a statutorily fixed 
time, Till then the suit is kept alive by 
Order 22. It is O. 22, R. 3 (2) that lays 
down the consequences of abatement that 
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should flow from non-compliance with 
the requirements of O. 22, R. 3 (1). l 
oe (Para 4) 

` The operation of O. 22, R. 3 (2) ig post- 
poned till the very end of the period of 
limitation prescribed by law for bringing 
the legal represestatives on record. Till 
then the suit is kept alive by reason of 
©. 22, R. 1. | (Para 4) 
A combined reading of the Rules shows 
that the suit abates only on the expiry 
ef the time allowed by the statute for 
bringing the legal representatives of the 
Plaintiff on record. Till then the suit can- 
not and will not abate. (Para 5) 
In an appeal normally no oral trial 
takes place and no fresh evidence is 
taken, By the time the legal proceedings 
reach the appellate stage all this would 
have been over. The concern of the ap- 
pellate Court is mainly confined to an 
examination of the correctness of the 


' judgment of the lower Court by reference 


to the applicable law and the material 
already gathered. The hearing of an ap- 
peal and rendering of a judgment would 
not suffer in any way for failure to bring 
the legal representatives of the deceased- 
appellant on record. For that reason the 
proceedings of the appellate Court cannot 
be regarded as a nullity on the ground of 
non-compliance with O. 22. R. 3 (1) of 
the Civil P. C., provided the appeal did 
not abate under O., 22, R. 3 (2) by lapse 
of time prescribed for bringing the legal 
representatives on record. (Para 5) 

Order 22, R. 6 enacts no bar to the 
hearing of the appeal even after the death 
of the appellant: provided no further evi- 
dence is called for. ATR 1959 Bom 384; 
AIR 1919 Mad 685 and AIR 1959 Cal 368, 


Ref.’ to. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1959 Bom 384 | 6 
ATR 1959 Cal 368 8 
ATR 1919 Mad 685 8 


_ C. N. Babu, for Appellants; S. Venkat 
Reddy; M. Ramaiah and D. S. R. Krishna, 
for Respondents. 

JUDGMENT:— This second appeal 
arises out of a judgment and decree pass- 
ed by the District Judge, Vizag in A. S, 
No. 156/77 confirming an order of the 
District Munsif’g Court, Chodavaram, 
passed in I. A. No. 102/76 in O. S. 93/70, 
in the court of the District Munsif, Cho- 
davaram, the aforesaid IA. No. 102/76 
was filed by the present respondents un- 
der Order 26, Rule 30 of the Civil Pro- 
cedure Code, praying that they might be 


“brought on record ‘as the’ legal represen- 
- tatives of the _ deceased-plaintif? in O.S, 
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No. 93/70 D.M.C. Chodavaram, and a final 
decree might be passed against the pre- 
sent appellants who were the judgment- 
debtors in the aforesaid suit. The present 
appellants opposed that I. A. 102/76. But 
both the courts below granted the relief 
to the present respondents. The defen- 
dants Judgment-debtors filed this second 
appeal complaining against the’ orders of 
the District Judge. f a 
_ 2 O.S. No. 93/70 on the file of the 
District Munsif, Chodavaram, was filed by 
the sole plaintiff for partition and sepa- 
rate possession of 1/4th. share of . the 
plaint schedule properties. To that suit, 
the present appellants were added as the 
defendants. On contest. that suit was dis- 
missed by the learned District Munsif 
on 30-6-71. 
against that decree to the District Judge, 
Vizag in AS. No. 201/74. Pending hear- 
ing of his appeal, the appellant died on 
2-10-75. But neither the appellant’s law- 
yer nor the respondents’ lawyer brought 
that fact of the plaintiffs death to the 
notice of the District Judge, Vizag pre- 
sumably for the reason they did not them- 
selves know about it. The Dist. Court, 
acting in ignorance of the fact of the Sole 
appellant’s death, heard the arguments 
of the lawyers on either side on 3-10-75 
and delivered his Judgment on 10-10-75 
allowing the plaintiffs appeal and de- 
creeing the suit for partition and sepa- 
rate possession. Accordingly, a prelimi- 
nary decree was drawn. Later on the de- 
eeased plaintiff's wife and the son filed 
the aforesaid LA. 102/76 asking for pass- 
ing of a final decree after bringing them 
on record as the legal representatives of 
the deceased-plaintiff, In the two courts 
below that I.A. was unsuccessfully oppos- 
ed by the defendants judgment-debtors. 
°3. It is contended by the appellants in 
this second appeal that the decree and 
judgment of the appellate Court dated 
10-10-75 passed after the death of the 
sole appellant is a nullity, because they 
say, the suit had abated with the death of 
the plaintiff and without his legal repre- 
sentatives being brought on record. The 
contention of the defendants all through 
has been that as the decree of the Dis- 
trict Court dated 10-10-75 was a nullity 
it could not be executed. and I.A. 102/76 
should not have been allowed. 

3-A. Surprisingly, the state of law on 
abatement does not appear to ‘be certain. 
Although the Civil Procedure Code is 
reasonably clear on the point the judi- 
cial decisions appear to be wavering and 
conflicting. It appears to me that the 
judicial ‘pronouncements did not attach 
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The sole plaintiff appealed . 
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sufficient importance to the scheme of 
Order 22 and the vital changes it has 
brought about in the law of abatement. 


4. In earlier times, every change of 
interest caused by death or otherwise of 
a plaintiff or defendant resulted in auto- 
matic termination or destruction of the 
proceedings. It is such termination or 
destruction of the proceedings that is 
called ‘abatement’, Abatement of legal 
proceedings causéd by death could not 
then be arrested. But even then, where 
right of action survived the death of a 
party, abatement although ensued was 
held to be curable. In other words, al- 
though abatement followed automatically 
the death of a party, the sting of ill- 
effects of abatement was taken’ off by 
institution of separate proceedings curing 
abatement resurrecting the legal proceed- 
ings. But, now O. 22, R. 1 of Civil P. C. 
alters this legal theory by laying down 
a different rule. According to O. 22, R. “ay 
the death of a plaintiff or defendant could 
no longer cause the suit to abate if the 
right to sue survives. In other words, 
where the right to sue survives, abate- 
ment does not follow death. This is a sta- 
tutory innovation enacted to alter the 
earlier rule of automatic abatement hi- 
therto brought about by death. The effect 
of it is to keep the legal proceeding pend- 
ing. But how long and how far? But only 
so long as the period of limitation pre- 
scribed by the relevant statutory provi- 
sion for bringing the legal representa- 
tives of the deceased party did not expire. 
Our adversary system of justice which 
requires the presence of parties before 
the court and without. whom an effective 
and satisfactory adjudication based upon 
oral trial. would be impossible will break 
down and cannot go on without the op- 
posing parties being brought before the 
court, Thus although automatic abate- 
ment is altered by O. 22, R. 1 of Civil 
P. C. the requirement to bring the legal 
represestatives of the deceased on re- 
cord, cannot be done away with. O. 22, 
R. 3 (1) of Civil P. C., therefore, lays 
down that where...... “a sole plaintiff...... 
dies and the right to sue survives the 
court on an application in that behalf 
shall cause the legal representative of the 
deceased plaintiff to be made a party and 


shall proceed with the suit.” The last 
few words of the above rule are more 
significant than eloquent. The words, 
“ang shall proceed with the. suit” etc., 
mean that the court shall proceed with 
the suit after the legal representives ara 
brought on record. The Civil P. C. while 
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directing that death shall not.cause auto- 
matic abatement also -directs that the 
court shall not proceed with the suit 
without bringing the deceased’s legal re- 
presentatives as parties before the court. 
This rule is enacted in recognition of the 
necessity for the parties to be present 
before the court in an adversary system 
of justice. Order 22 further contemplates 
the bringing in of these parties within 4 
statutorily fixed time. Till then the suit 
is kept alive by Order 22. It is Order 22, 
Rule 3 (2) of Civil P., C. that lays. down 
the consequences of abatement that 
should flow from non-compliance with 
the requirements of O. 22, R. 3 (1). O. 22, 
R. 3 (2) enacts that “where within the 
time limited by law no application is 
made under sub-rule (1) the suit shall 
abate so far as the deceased plaintiff is. 
concerned”, It is Order 22, Rule 3 (2) 
that provides for abatement of the suit. 
However, operation of O. 22, R. 3 (2) is 
postponed till the very end of period of 
limitation prescribed by law for bringing 
the legal representatives. Till then the 
suit is kept alive by reason of Order 22, 
Rule 1. The only rule that calls for com- 
pliance after death of the party and be- 
fore abatement overtakes the suit is O. 22, 
R. 3 (1) that directs the parties to bring 
the legal representatives of the deceased 
on record and to the court- not to proceed 
with the case without those legal repre- 
sentatives being brought on record. The 
question is whether the orders of the 
court made in a suit before it abated un- 
der O. 22, R. 3 (2) without parties com- 
plying with O. 22, R. 3 (1) can be regard- 
ed as a nullity. This question calls for an 
examination of the importance of the 
presence of parties: before court. As 
Patrick Delvin said, “the centrepiece of 
adversary system is the oral trial.” (See 
his “THE JUDGE” page 54). But we must 
note that the game can go on at appellate 
stages even without that centrepiece. 

5. Now a combined reading of the 
above provisions of the Civil P, €. shows 
that the suit abates only on the expiry of 
the time allowed by the statute for bring- 
ing the legal representatives of the plain- 
tiff on record. Till then the suit cannot 
and will not abate’ because O.'22,  R. 1 
of the Civil P.’ C. enacts a new rule dif- 
fering from the earlier rule of instantane- 
ous abatement resulting from death. The 
proceedings of the court recorded during 
that period cannot, therefore, be regarded 
as null and void on the ground 
that the suit has abated. Such 
proceedings can only be found fault 
with if at all for having been 
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conducted in violation of the last man- 
date contained in O. 22, R. 3 (1) which 
directs that the suit shall proceed only 
after the legal representatives of the de- 
ceased . plaintiff are brought on record: 
The question that then arises is whether 
the disregard of the above direction cong 
tained in O. 22, R. 3° (1) ‘of Civil P. © 
would render the decree and the judg- 
ment of the court a nullity. In other 
words, should O. 22, R. 3 (1) Civil P. C. 
be treated as mandatory. It appears to me 
that considering the purpose of O. 22, 
R. 3 (1), Civil P. C. that provision cannot 
be regarded as mandatory. As we have 
noted above, the purpose of O. 22, R. 3 (1) 
is to fulfil the need to bring the parties 
before court which is no doubt essential 
in our adversary system of justice. As 
Delvin says, the rule behind this require- 
ment is that oral trial cannot be conduct- 
ed in the absence of the parties, Conflict- 
Ing claims in a civil case can be adjudged 
only on the basis of legal evidence. Evi- 
dence has to be tested in open court sub- 


ject to its relevancy and admissibility, Ic 


follows therefore that in a trial court 
where evidence has to be tested and re 

corded and documents have to be marked 
the trial cannot be proceeded with even 
after the sole plaintiff had died without 
his legal representative being brought on 
record. In that situation, O. 22, R. 3 (1) 
should be strictly complied with and pro- 
ceedings conducted in defiance of that 
rule should be regarded as nullity. But 
this is not so much for the reason that 
Such proceedings violated the rule of 
abatement as for the reason that such 
proceedings were conducted in violation 
of a basic requirement of an oral trial 
based on evidence. I; follows that the last 
direction contained in O. 22, R. 3 (1) of 
Civil P. C. cannot be dispensed with in 
a trial court. But the same cannot be said 
about an appeal where the sole appel- 
lant died. In an appeal where normally 
no oral trial takes place and no fresh 
evidence is taken. By the time the legal 
proceedings reach the appellate stage all 
this would have been over. The concern 
of the appellate Court is mainly confined 
to an examination of the correctness of 
the judgment of the lower court by re- 
ference to the applicable law and the 
material already gathered. The hearing of 
an appeal and rendering of a judgment 
would not suffer in any way for failure 
to bring the legal representatives of the 
deceased-appellant on record. For that 
reason the proceedings of the appellate 
court cannot be ‘regarded as nullity on | 


the ground of non-compliance with O, 22, 
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R. 3 (1) of Civil P, C. provided the appeal 
did not abate under O. 22, R 3 (2), Civil 
P. C. by lapse of time. prescribed for 
bringing the legal representatives on re- 
cord. The reason is that in an appeal the 
requirement of presence of the appellant 
ig Only of minimal importance and is not 
So vital for the hearing of an appeal, as 
the presence of a plaintiff undoubtedly 
would be to proceed with the trial of a 
suit. It follows, that the last direction of 
O. 22, R. 3 (1) of Civil P. C. as applied to 
the hearing of an appeal should not be 
read as absolute and inflexible. It should 
be regarded merely as directory. Superfi- 
cially looked at, it may appear to be argu~ 
able that O. 22, R. 6 negatives this line 
of reasoning, because that order omits 


providing for hearing after death whila 


providing for delivering Judgment. But a 
‘close examination of that provision shows 
to me that Order 22, Rule 6 in permit- 
ting judgment to be delivered after death 
provided hearing took place while the 
party is alive does not deal with the aues- 
tion of the presence of the parties. That 
question is left to be dealt with by O. 22, 
Rr. 1 and 3. In fact, O. 22. R. 6 enacts a 
wider rule that dispenses with the gene- 
ral réquirement that right to sue should 
survive. O. 22, R. 6 should be read along 
with O. 22, R. 1 and O. 22, R. 3. This done 
O. 22, R. 6 enacts, in my opinion, no bar 
to the hearing of the appeal even after 
the death of the appellant; provided. no 
further evidence is called for. 

6. In Raddulal v. Mahabir Prasad, 
ATR 1959 Bom 384 a Division Bench of 
the Bumbay High Court ruled that a pre- 
liminary decree for foreclosure of a 


mortgage passed by the court in ignor- ` 


ance of a fact of the death of one of tha 
several plaintiffs was not a nullity. This 
is a strong case against the appellant’s 
argument. because that judgment upheld 
a trial Court’s order passed after the 
death of the plaintiff. The reasoning there 
adopted by the Division Bench of the 
High Court, no doubt is different from 


the one which I followed in this judg~ 


ment. But it appears to me that 
the Bombay judgment can be supported 
on the basis of the reasoning adumbrated 
here. In many cases which have taken a 
contrary view from the one which I have 
taken here the effect of Order 22, Rule 1 
does not appear to be fully explored. 
Once it is accepted that rule of automatic 
abatement is altered by Order 22, R. 1 
and the point of abatement is postponed 
till the expiry of the period of limitation 
and addition of parties is regarded as di- 
rectory it should be held that a decree 
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passed before the expiry of the period of 
limitation for bringing in the legal répre- 
sentatives is not a nullity. i 
7.: In the present case, the suit is one 
for partition. All the evidence had been 
recorded by the trial court. The appellate 
Court passed its judgment only on the 
basis of the evidence recorded by the 
trial court and the judgment was passed 
within the statutory limit. In those cir- 
cumstances, I hold that the order of the 
appellate Court under appeal is right. 
8 The appellants have cited a judg- 
ment of the Division Bench of the Madras 
High Court reported in American Baptist 
Mission v. Pattabhiramayya, AIR . 1919 
Mad 685 and also a judgment of the Cal- 
cutta High Court reported in Kedarnath 
v. Khaitan Sons & Co., AIR 1959 Cal 368, 
From a reading of these two judgments, 
I do not find that the questions « which 
have been discussed hereinabove were 
adverted to at all. Particularly the para= 
mount significance which the Civil P. €. 
attaches to O. 22, R. 1 repealing the rule 


of automatic abatement, does not appear - 


to have been considered, 

9. I accordingly dismiss the second 
appeal with costs. There shall be a direc- 
tlon to the lower Court to pass a final 
decree within two months from the date 
of receipt of this order. There shall also 
be a further direction that the decree 
shall be executed within six months from 
the date of receipt of this order. 


Appeal dismissed. — 
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K. Gangulappa Naidu and others, Peti- 
tioners v. K. Gangi Naidu, Respondent. 
C.R.P. No. 2052 of 1981 (converted into 
A.A.O. No. 812 of 1981), D/- 15-9-1981. 
(A) Civil P. C. (5 of 1908), S. 104 (1) and 
(2), O. 39, Rr. 1 and 2 and O. 43, R. 1 (r) 
— Appeal — Appellate Court passing 
interim injunction order im appeal 
against deeree of trial Court —- Order ig 
appealable under O. 43, R. 1 (r) r/w Sec- 
tion 104 (1) and is not hit by S. 104 (2). 


In a regular appeal pending before the 


appellate Court if an order is passed un- 
der O. 39, Rr. 1 and 2, or as a matter of 
fact under any of the orders, then the 
appeal is maintainable under O. 43, R. J, 
C.P.C, as all such orders are appealable 
under O. 43. AIR 1976 Mad 63, Rel. on. 
-. (Para 14) 
In the instant case a sult for permanent 
injunction was filed. Pending the suit, a 


KY/AZ/F323/81/HR/RSK. 


X 


1983 


petition for temporary injunction under. 


O. 39, Rr. T and 2, C.P.C. was filed, An 
interim injunction was issued and after 
hearing both parties, it was made abse- 
lute. The appeal preferred by the defen- 
dants to the District Court wag dismissed. 
Subsequently the suit came up for trial 
and was ultimately dismissed, Plaintiffs 
carried the matter in appeal and filed an 
application under. O. 39, Rr. 1 and 2, 
C.P.C., for grant of an injunction. The 
injunction sought for was granted, 

Held the order passed by the appellate 
court was appealable under O, 43, R. 1 


(r) r/w S. 104 (1). The above case was 


not a case where against the orders under 
O. 39, Rr. 1 and 2 made by the trial 
Court an appeal was preferred to the Dis- 
trict Court and as against the orders of 
the District Court the matter was carried 
to the High Court. Therefore, the case did 
not come under the mischief of S. 104 (2), 
C.P.C., but squarely fell under O. 43, 
R. 1 (r). Accordingly, an appeal lay wn- 
der O. 43, R. 1 (r) r/w S. 104 (1), C.P.C. 
AIR 1964 Ker 23, AIR 1975 Mad 3 and 
AIR 1978 Goa 31, Disting. (Para 11) 


(B) Civil P. C. (5 of 1908), O. 39, Rr. 1 
and 2 — Grant of temporary injunction 
—~ Factors for consideration are prima 
facie case of applicant, balance of conve- 
nience and irreparable injury’ that may 
be caused to the parties, 

Normally prima facie case, balance of 
convenience and the irreparable injury 
that may be caused to the parties, are to 
taken into account while granting or re- 
fusing a temporary injunction, 

k (Para 19) 

In the instant case, thè plaintiff filed 
a suit for permanent injynction restrain- 


ing the defendant from drawing water- 


from the suit well. Along with the suit 
the’ plaintiff filed a petition for issue of a 
temporary injunction. A temporary in- 
junction was granted, which was subse- 
quently made absolute. In the appeal 
against that order the defendant was un- 
successful Ultimately .the suit of the 
plaintiff was dismissed. In the appeal filed 
by the plaintiff, he filed a petition for 
the issue of a temporary injunction and 
the appellate Court granted a temporary 
injunction, pending the appeal on the 
ground that a temporary injunction was 
granted in favour of the plaintiff during 
the pendency of the suit, He 

Held, the balance of convenience of the 
parties could not be decided on the basis 
of the injunction granted by the’ trial 
Court and no party to the suit could be 
permitted to take advantage of the in- 
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the prima facie case was concerned, the 
trial Court had dismissed the plaintiffs 
suit, holding that the plaintiff had no 
title to the suit well at all. So far as the 
balance of convenience was concerned, 
the trial court had held that the suit well 
exclusively belonged to” the. defendant. 
The appellate Court had not given any 
reasons in support of balance of conve- 
nience in favour of the plaintiff for 
granting a temporary injunction, except 
merely saying that there was an injunc- 
tion during the pendency of the suit, but 
that could not be a justification for grant- 
ing a temporary injunction, that too 
when the plaintiff failed in the trial Court. 
The appellate Court had not observed 
In its order that the finding of the trial 
Court, with regard to the title to the 
suit well, prima facie was not satisfac~ 
tory. In the absence of such observation 
In the order under appeal and there be- 
ing no grounds for balance -of conveni- 


_ ence in favour of the plaintiff and in view 


of the absence of any discussion in the 
order ag to the irreparable loss that the 
plaintiff was going tc suffer, granting of 


any injunction as a matter of course 
pending the appeal, was not just and 
proper, (Paras 19, 22, 23, 24) 
Cases Referred: Chronological Paras 
AIR 1978 Goa 31 8 
ATR 1976 Mad 63 ' 12 
AIR 1975 Mad 3 3, 6, 12. 12 
AIR 1964 Ker 23 3,6,7 


V. Raghūnadha Reddy, fer Petitioners; 
E. Subrahmanyam, for Respondent. 


ORDER:— This is a revision filed 
against the order in C.M.P. 37 .of 1981 
granting interim injunction pending dis- 
posal of A.S. No. 22 of 1981 on the file 
of the Additional District Judge, Chittoor. - 

2 At the very outset a question arose, 
whether it is an appeal under O. 43 or a 
revision under Section 115, C.P.C. that 
lies against an order granting interim in- 
rene ae under Order 39, Rules 1 and 2, 


3 Sri E Subrahmanyam, the learned 
counsel for the respondent, submitted 
that no appeal lies against. the instant 
order and in this connection he mainly 
relied on the following authorities: 

(i) Chellappan v. K. P. Varughese (AIR 
1964 Ker 23) 

(ii) O. C Kalahasti v. P. C. M. Chetti 
(AIR 1975 Mad 3). l 

(ili) Domlu Guno v. Yeshadabai (AIR 
1978 Goa 31). s i 

4. Sri V. Raghunath Reddy, the learn- 
ed counsel for the petitioners, contended 
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that ‘an appeal is maintainable and sought 
permission of the Court: to convert _ this 
into an appeal. He submitted that S. 104, 
C.P.C. makes it clear that it ig only an 
appeal under O. 43 (I) (r) that is main- 
tainable against orders made under O. 39, 
Rr. 1 and 2, C.P.C. This distinction, he 
submitted; seems to have been missed in 
the authorities cited. 


5. Before I examine the point, it is 
relevant to note the facts of the present 


case, In the instant case a suit for perma- 


nent injunction was filed. Pending the 
suit, O. S. No. 381/74, a petition for tem- 
porary injunction under O. 39, Rr. 1 and 
2, C.P.C. was filed. An interim injunction 
was issued and after hearing both parties, 
‘it was made absolute. The appeal prefer- 
red by the defendant to the District Court 
was dismissed. Subsequently the suit 
came up for trial and was ultimately dis- 


missed on 2-2-1981. Plaintifis carried the . 


matter in appeal (A.S. No. 22/81) to the 
District Court. and filed C.M.P. 37/81 un- 
der O. 39, Rr. 1 and 2, C.P.C. for grant of 
an injunction. The learned Judge granted 
the injunction sought for and ‘against 
those orders the present revision is filed. 
Now, the. point for decision is, whether 
an appeal lies against this order or only 
a revision that is maintainable, - 


6.. The facts involved in the above 
three authorities cited are almost simi- 
‘ar, There, pending disposal of suits peti- 
tions for temporary: injunction were filed. 
Against orders in injunction petitions 
appeals. were preferred to the District 
Court. Pending such appeals petitions for 
grant of temporary injunction were fil- 
ed. Again, as against the orders made in 
those temporary injunction petitions by 
the District Court; appeals were prefer- 
red to the High Court. The point that 
arose before the High Courts was, whe- 
ther an appeal was maintainable. It is 


sufficient to note the reasoning given in | 


C. Kalahasti v. P. C. M. Chetti (ATR 1975 
Mad 3) which makes a reference to Che- 
llappan v. K. P. Varughese (AIR 1964 Ker 
23). The learned Judge in this connection 
referred to Ss, 96, 104, 105 and 107 ‘ and 
Orders 39 and 43 of the C.P.C. The learn- 
ed Judge with reference to the provisions 
of S. 105, C.P.C. observed: i 
“Moreover, S. 105 also makes it clear 
that unless otherwise expressly provided, 
no appeal shall lie from an order made 
by a Court in the exercise of its original 
or appellate jurisdiction. The use of the 
words ‘original or appellate jurisdiction’ 
in S. 105 makes it abundantly clear that 
the Court can only exercise either origi- 
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. stated (at p. 24): | 


nal or appellate jurisdiction, but cannot 
exercise both at one and. the same time. 
Therefore, the contention of Mr. Shanmu- 
gham that even though the. order in 


ALR 


C.M.P. 49/1973 was passed by’ an appel-, 


late Court, the order must nevertheless be 
construed to be one passed by Sub-Court 
in the exercise of its original jurisdiction, 
cannot be countenanced, and it is clearly 
an untenable contention. It is _only by 
virtue of the powers vested in it as an ap- 
pellate Court that the Additional City 
Civil Court passed the order in C.M.P. 49 
of 1973 and consequently, the order will 
Squarely fall within that class of orders 
which are contemplated in S. 104 (2), 
C.P.C. and which are expressly prohibit- 
ed from being canvassed in further ap- 
peal, The fact that the order was passed 
in an interlocutory application will not 
make the order any the less an order 
passed in appeal.” | 

T. The learned Judge also referred to 
the decision in Chellappan v. K. P. Varu- 
Bhese (AIR 1964 Ker 23) where also an 
identical question ag the one before the 
Madras High Court has arisen. The learn- 
ed Judge of the Kerala High Court, it is 


»has come to the same conclusion 
as the one reached by me and hag held 


that the power given to an appellate 
Court u/ 


racterised as an original jurisdiction in 
an appellate Court, that incidental orders 
passed by an appellate Court in inter- 
locutory applications moved in an appeal 
before it are ‘orders passed in an appeal’ 
within the scope of S. 104 (2), C.P.C. and 
cannot, therefore, be appealed against. I 


am in respectful agreement with the view . 


expressed therein,” 


8 The learned Judge further pro- 
ceeded :, 
“Section 100, C.P.C. ‘sets out the 


grounds on which a second appeal can be 
filed and S., 101, C.P.C. lays down in un- 
ambiguous terms -that no second appeal 
shall lie except on the grounds mentioned 
in S. 100 of the Code. It is thus seen that 
a litigant is not entitled to file a second 
appeal as of right or as a matter of course 
and he is granted the right of a second 
appeal only if he satisfies the conditions 
enumerated in S. 100, C.P.C.” 
Accordingly, the learned Judge was of 
the view that the appeal is not maintain- 
able and is clearly barred by S. 104 (2) 
C.P.C. To the same effect. are the decisions 
of the Kerala and Goa High Courts cited 
above, 


| S, 107 is only part of its appel- - 
late jurisdiction, that it cannot be cha- 
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. The facts in the instant case are a 
little different. Here, the appeal pending 
before the District Judge is not one filed 
against the interim orders.of the trial 
Court, but is against the decree and judg- 
ment in the main suit. Pending the ap- 
péal, an independent petition under O. 39, 
Rr. 1 and 2 is filed. Therefore, the point 
for consideration is whether .an appeal 
against the orders in a petition filed 
afresh under O. 39, Rr. 1 and 2 lies under 
O. 43 or is precluded u/s. 104 -(2), C-P.C. 
Neither of the ‘learned counsel could 
place any authority in this respect before 
me. Therefore, it became necessary’ to 
examine this question independently. To 
test the proposition, I shall take up a 
hypothetical case where pending a suit no 
interim petition was filed, but against the 
dismissal of the suit appeal is preferred 
and pending such an appeal an interim 
petition under O. 39, Rr. 1 and 2 is filed. 
In such a situation, whether it is‘an ap- 
peal or a revision that lies against the 
orders passed in that interim petition. -In 
this connection, I shall refer to the rel- 
evant provisions that have a bearing on 
the point, S. 96, C.P.C. provides for ap- 
peals from original decrees. S. 104 is in 
respect of appeals from orders. S. 104 
reads as under: 


104. (1) Orders from which appeal lies: 


An appeal shall lie from the following - 


orders, and save as otherwise expressly 
provided in the body of this Code or by 
any law for the time being in force, from 
no other orders:— 

XX XX XX XX 


(i) any order made under rules from 
which an appeal is expressly allowed by 
rules: 

xx xx. XX. XX 

(2) No appeal shall lie from any order 
passed in appeal under this section.” 
Section 105 speaks of other orders and it 
reads as follows : 

"105. Other orders: 

(1) Save as otherwise expressly pro- 
vided, no appeal shall lie from any order 
made by a Court in the exercise of its ori- 
ginal or appellate jurisdiction, but, where 
a decree is appealed from, any error, de- 
fect or irregularity in any order affecting 
the decision of the case, may be set forth 
as a ground of objection in the memo- 
randum of appeal. l 

(2) Notwithstanding anything contained 
in sub-section (1), where any party ag- 
grieved by an order of remand, from 
which an appeal lies does not appeal 
therefrom, he shall thereafter be preclud- 
ed from disputing its correctness.” 
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Therefore, when for the 
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reference to 
it is as 


10. Section -107 is with - 
powers of appellate Court. and . 
under: 

“107. Powers of. Arpallate: Court: 

(1) Subject to such conditions and limi- | 
tations as may be prescribed, an appel- 
late Court shall have power— 

. (a) to’ détermine .a case finally. 

(2) Subject as aforesaid, the Appellate 
Court shall have the same powers and 
shall perform as nearly as may be the 
same duties as are conferred and imposed 
by this Court on Courts of. original juris- 
a i in respect of suits instituted there- 
Section 107 (2) makes it clear tha; the 
appellate Court exercises the same 
powers and performs the same duties as 
are conferred and imposed by the C.P.C. 
on Courts of original jurisdiction in res- 
pect of the suits, It is not in dispute that 
the appellate Court entertains applications 
under O. 39, Rr. 1 and 2, C.P.C. for the 
first time when appeals are pending be- 
fore it. When an order is passed on such 
applications, it is very plain that an ap- 
peal lies against such an order under 
O. 43, R..1, C.P-C. O. 43 reads as under: 

“Appeals from Orders: 

1. An appeal shall lie from the follow- 
ing orders under the provisions of Sec~ 
tion 104, namely:— 
XX XX XX XX 

(r) an order under R. 1, R. 2, R.'2A, 
R. 4 or R. 10 of O. XXXIX. x x x ” 
It also provides for appeals against seve- 
ral orders made under various orders of 
C.P.C. R. 2 of O. 43 makes it clear that the 
rules of O. 4I shall apply, so far as may 
be, to appeals from orders. Whatever is 
the procedure laid down, while dealing 


© with appeals O. 41 will be applicable to 


appeals filed under O. 43. No distinction 
whatsoever is made under O. 43 as to 
whether the order is made by the trial 
or appellate Court. There is a prohibition 
for filing appeals against orders passed in 
appeal u/s. 104 (2), C.P.C- The relevant 
provision is already extracted. S. 104 con- 
templates appeals from orders. Appeals 
are filed not only against orders made 
under various sections of the C.P.C. but 
also against several orders enumerated in 
O. 43 under various Orders of the C.P.C. 
O. 39, Rr. 1 and 2 is one of the orders 
against which an appeal shall lie under 
O. 43, R. 1 (r) C.P.C. When such an ap- 
peal filed against such an order is dis- 


` posed of, no further appeal lies against - 


such an appellate order u/s, 104 (2), C.P.C. 
first time an 
order is passed under O. 39, Rr. 1 and 2 
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by trial or appellate Court, an appeal 
shall certainly lie u/s. 104 (1) of the 
C.P.C. But against such an order in ap- 
peal no further appeal shall lie u/s. 104 
(2), C.P.C. 


‘11. In the instant case pending the 
appeal preferred against the disposal of 
the suit, an application under O. 39, 
Rr. 1 and 2 is filed and that application 
is disposed of for the first time by the 
appellate Court. This is not a case where 
against the orders under O. 39, Rr. 1 and 
2 made by the trial Court an appeal is 









S, 104 (2), C.P.C., but squarely falls un- 
der O. 43, R. 1 (r). Accordingly, -an ap- 
peal shall lie under O. 43, R. 1 (£) riw 
S. 104 (1), C.P.C. The authorities cited, 
as already noted, are distinguishable 
since the interiocutory proceedings there 
started from trial Court, then to the ap- 
pellate Court and thereafter to the High 
Court attracting S. 104 (2), C-P.C. Those 
High Courts are right in holding that no 
such appeal in those circumstances could 
be maintained. The case on hand is alto- 
gether different in nature and does not 
attract S. 104 (2). Therefore, an appeal 
does lie and is maintainable in the instant 
case, 


12. In a subsequent case in Rama- 
swamy v. Chinna Sithammal (AIR 1976 
Mad 63) Ramaswamy, J., had to consider 
a similar point. The facts of the case 
were: Two appeals were filed in the High 
Court against orders in two applications, 
which were filed to restore two. appeals, 
which were dismissed for default. A 
preliminary objection was raised by the 
respondents that the appeals were not 
maintainable and in support of their case 
they relieqd upon the decision of Nata- 
rajan, J., in C. Kalahasti v. P. C. M. Chetti 
(AIR 1975 Mad 3). The learned Judge, 
Ramaswamy, J., dealing with that point 
held the view that (at p. 64):— 


“Section 104 (2) says that no appeal 
shall lie from any order passed in appeal 
under the said section. In order to attract 
sub-sec. (2) the appeal should be one fall- 
ing u/s, 104. If the appeal is one u/s. 96, 
and not u/s. 104, sub-sec. (2) of the latter 
section is not applicable. If S, 104 (2) is 
construed otherwise, that is, as applying 
ta appeals coming u/s. 96, also the posi- 
tion would be anomalous. He further ob- 
served that sub-cis, (t) and (u) of R. I of 
O. XLIII provide for appeals. against 
orders passed under one provision or 
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coming u/s. 96. The said two sub-clauses 
cannot. possibly refer to any order by a 
trial court. While cl. (t) relates to an 


order refusing to re-admit (or to rehear) _ 


an appeal (as in the present case) cl. (u) 
relates to an order of remand made by an 
appellate court under Rule 23 of O. XLL 
These two provisions would become 
meaningless if sub-sec. (2) of S. 104 is 
made to apply to appeals u/s. 96. No one 


Can suggest that no appeal lies against an 


as of remand made’ under O. XLI, 
3. 

In the present case, the order of tha 
court below is one under O. XLI, R- 19 of 
the Code, made in appeals u/s. 96. That 
order is certainly an appealable one as 
per O. XLII, R. 1 (t) of the Code. I am 


quite clear that sub-sec. (2) of S. 104 has ` 
no application to an order made in an _ 


appeal coming under Section 96.” 

13. The learned Judge distinguished 
the decision in C. Kalahasti v. P. C. M. 
Chetti (AIR 1975 Mad 3), on the facts of 
the case, by observing: 4 

“If I may say so with respect, the de- 
cision of Nagarajan, J., is unexception~ 
able, As seen above the order which was 
appealed against, though made - under 
O. XXXIX, R. 1, had been passed in an 
appeal which itself was one against an 
appealable order. The appeal before the 
Court which passed the order questioned 
before Nagarajan, J. was really one com- 
ing u/s. 104 that is, an appeal against an 
appealable order. But, the observations 
of the learned Judge are sought to be 
construed as laying down the law that no 
appeal lies against an order passed In any 
appeal even though the order is an ap- 


pealable one, under one or other of the . 
The 


clauses of O. XLII, R. 1, CP.C. 
learned Judge could not have possibly 
meant it so. If the learned Judge has 
really stated that an order passed even 
in a regular appeal coming u/s. 96 of the 
Code is not appealable, it would be pure- 
iy obiter, for, in the matter before the 


Icarned Judge, the order had been passed, © 


not in an appeal coming u/s. 96, but in an 
appeal coming u/s. 104.” 

14, Thus, it is quite evident that in a 
regular appeal pending before the ap- 
pellate Court if an order is passed under 
O. XXXIX, Rr. 1 and 2, or as a matter of 
fact under any of the orders, then the 
appeal is maintainable. under O. XLII, 


R. 1, CP.C., as all such orderg are appeals . 


able under O. XLII. e 


15. The --counsel for the 
submitted that he. may: be permitted ‘to 


A. ILR. 
other of O. XLI, which governs- appeals 


} 


petitioner - 
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peal, He is permitted to. do so since the 
revision filed was within the periód of 
limitation. 

16- The learned counsel for both the 
parties having taken me through the re- 
cords, argued the matter as an appeal ela- 
borately, From the material on record and 
the elaborate arguments addressed before 
the Court, the admitted facts in the ap- 
peal are: 

17. Plaintiff filed the suit for a perma- 
nent injunction restraining the defendants 
from taking water from ‘A’ schedule well 
to ‘Œ schedule lands or to any other 
lands, except ‘B’ schedule lands. Along 
with the suit the plaintiff filed a petition 
for issue of a temporary injunction. A 
temporary injunction wag granted, which 
was subsequently made absolute. In the 
appeal against that order the defendant 
was unsuccessful, Ultimately the suit of 
the plaintiff was dismissed. In the appeal 
filed by the plaintiff, he filed a petition 
for the issue of a temporary injunction 
and the appellate Court granted a tem~ 
porary injunction, pending the appeal, 
after hearing both the parties. Against 


that order the present revision, which . 


is permitted to be converted into an’ ap- 
peal, is filed. 

18. The learned counsel appearing for 
the defendant-appellant submitted that 
it ig mot proper that an injunction should 
be granted on the ground that there was 
a temporary injunction granted in favour 
of the plaintiff pending the suit. That 
temporary injunction was granted by the 
trial Court on the basis of convenience. 
This consideration should not prevail over 
the fact that the suit of the plaintiff was 
dismissed, and the finding in the main suit 
has to be taken into consideration while 
granting an injunction, Therefore the 
injunction petition filed in the appeal, 
preferred against the dismissal of the 
suit, should be considered bearing in mind 
the finding of the trial Court that the 
plaintiff had no possession over the suit 
well, and the fact that the plaintiff was 
granted a temporary injunction pending 
the suit, would have no sanctity. Unless 
the finding of the trial cour: is set aside 
it holds the field and it must be given 
-credit to. Unless the plaintiff is in a posi- 
tion to bring to the notice of the Court 
some extraordinary circumstances to out- 
weigh the finding of the trial court, that 
finding has to be given weight. There are 
no such circumstances pointed out by the 
learned appellate Judge in his order to 
out-weigh the finding arrived at by 
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convert this revision petition into an ap- 
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the trial court to grant a temporary in- 
junction pending the appeal The appel- 
late Court has mainly taken into consi- 
deration the fact that there wag an in- 
junction pending the suit. The learned 
appellate Judge observed in his order as 
under:-—— 


“The Commissioner ip his report Ex. 
B-5 stated that the water was being taken 


from the suit well to the disputed lands 


of 'C’ schedule through the sluice of the 
tank, which was situated between the 
suit well and disputed lands and the chan- 
nel was also disturbed at some places. 
This clearly shows that the respondents 
were taking water from the suit well to 
irrigate the lands in plaint ‘C’ schedule 
recently ie. at the time of filing the suit. 
As stated above from the date of the fil- 
ing the suit in the year 1974 till the date 
of judgment of the lower court on 2-1- 
1981 the interim injunction granted by 
the lower court by its order dt. 30-9-1974 
was in force against the defendants-re- 
Spondents and they did not irrigate the 
‘© schedule lands with the water from 
the suit well I, therefore, hold that the 
balance of convenience is in favour of 
granting a temporary injunction restrain- 
ing the defendants-respondents, their 
men and agents from taking water from 
the ‘A’ schedule well to the 'C schedule 
land or any other landg except the ‘B’ 
Schedule land pending disposal of the 
above appeal. Accordingly the petition is 
allowed, but with no costs.” 


19. The above narration and the ob- 
servations of the learned Judge make it 
very clear that the appellate Judge did 
not want to disturb the conditions ob- 
taining on that day and for that purpose 
he has relied upon the report of the Com- 
missioner, which states that the defen- 
dant was taking water from the suit well 
to the suit ‘C’ schedule lands till the date 
of filing of the suit. Only when the tem- 
porary injunction was granted by the 
Court the defendants were restrained 
from taking water from the suit well to 
the ‘C’ schedule lands, But for the in- 
junction granted by the trial Court, the 
defendants could have taken water from 
the suit well to ‘C’ schedule lands. The 
reasoning of the learned Judge is that on 
account of the temporary injunction 
granted by the trial Court, which was 
later confirmed by the appellate Court, 
for a period from Sept. 1974 to Feb. 1981, 
i.e., about seven years, the defendant was 
restrained from taking water from the 
Suit well to his ‘Œ schedule lands and 
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therefore the balance of convenience is 
In favour of the plaintiff and the defen- 
dant should be further prevented from 


taking water from the suit well. The - 


learned Judge has not. pointed out any 
merits, except saying that there was an 
injunction in favour of the plaintiff, for 
issuing a temporary injunction, even after 
_ the suit of the plaintiff was dismissed by 
trial court. The balance of conveni- 
ce of the parties, in my view, 
ot and could not be decided on the basis 
of the injunction granted by the court 
‘land any party to the suit cannot be per- 
mitted to take advantage of the injunc- 
tion granted by the court, Apart from 
the injunction, what is the balance of con- 
venience for granting of an injunction, 
has to be examined by the appellate 
court, Normally prima facie case, balance 
of convenience and the irreparable injury 
that may be caused to the parties, are to 
be taken into account while granting or 









has taken me 


well and the right to take water from the 
well. The learned Judge has written a 
very extensive order on the point, as to 
how the defendant had established his 
title to the suit well and how the plaintiff 
‘has failed to establish his title to the suit 
well. In the face of this order it is quite 
sufficient to hold that a prima facie case 
is made out by the appellant-defendant, 
that the plaintiff has no prima facie title 
fo the suit well 

20. The learned counsel for the re- 
spondent-plaintiff Mr. E. Subrahmanyam 
has pointed out some portions of the 
- Judgment with reference to some of the 
exhibits, which connect the name of the 
plaintiff in the revenue records, with re- 
ference to the suit well in Survey No- 
600/3. He particularly pointed out Ext. 
A-2, A-33 and A-34, which have been 
referred to by the learned Judge in para 
11 of his order and the weight attached 
by. the learned Judge to these documents. 
After taking into account the overall 
picture. and the oral and documentary 
evidence placed before him, the learned 


Judge has given a finding in para 14 of | 


his order as under:— 
“In view of the above discussion and 
on consideration of the documents mark~ 
ed on both sides, it can be concluded that 
the plaintiff hag no share in the suit well 
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and therefore this issue is decided as 
against the plaintiff, so the issue goes in 
favour of the defendant,” a 


21. Dealing with issues 2 and 3, which 
are; Whether the suit well has any defi- . 
nite ayacut (land prepared for cultiva- 
tlon.—Ed.), and whether the plaintiff is 
likely to suffer any injury by the defen- 
dant taking water from the suit well to 
his lands in 'C’ schedule respectively, the 
learned Judge observed ag under:— 


“In view of the discussion above and 
the conclusion arrived thereon there is.no 
necessity to discuss these two issues. and 
fo arrive at a decision when it is held that 
the plaintiff has no share in the suit 
well. The suit well exclusively in its en- 
tirety belongs to the defendant, Therefore 
these two issues are also decideq in 
favour of defendant, which goes against 
the plaintiff.” 


22. - So far as the balance of conveni- 
ence is concerned, the trial Court has 
held that the suit well exclusively þe- 
longs to the defendant. Therefore it is 
just and proper that the defendant should 
not be restrained from drawing water 
to his lands in ‘C’ schedule from the suit 
well pending the appeal, That apart the 
learned counsel for the appellant has 
pointed out some portions from the report 
of the Commissioner stating that the 
plaintiff is not cultivating his land by 
the water from the suit well It is stated 
in para 5 that the lands of the plaintiff in 
Survey Nos, 600/6 and 600/2 are lying 
fallow. On the other hand it is stated that 
the defendants have raised paddy and 
sugarcane crops in Survey Nos. 600/2, 
600/4, 600/5, 577/4 and 585. It is also stat- 
ed that the plaintiff is irrigating his lands 
by the water from ‘Mittobavi’ . through 
pumpset. The suit well ig called ‘Satto- 
bavi’. Therefore the learned counsel for 
the appellant submitted that even if the 
balance of convenience is taken into con- 
sideration, as the plaintiff is not irrigating 
his lands. by the water from the suit well, 
lt may not be proper and just that the 
defendant should be prevented from tak- 
ing water from the suit well, when he 
succeeded in the lower court and that too, 


‘according to the report of the Commis- 


sioner, he was drawing water from the 
suit well all along Hl the filing of tha 


suit and he was only prevented from tak-~ 


ing water by the grant of temporary in- 
junction by the court, Therefore by fur- 
ther grant of a temporary injunction the 
defendant should not be prevented from 
taking water from the suit well to his 
lands in ‘C’ schedule, It will be a great 
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hardship and. he will not be ‘able to raise 
any crops, to which he is entitled in law, 
more so when the well exclusively be« 
longs to him, in view of the finding given 
by the trial court, 


23- The learned counsel for the re- 
spondent has submitted that the plaintiff 
is irrigating Ac. 0.75 cents of his land 
by the water from the suit well. The re~- 
port submitted ‘by the Commissioner is 
not only silent but is contrary to the sub~ 
mission of the learned counsel, Whatever 
it is, in view of the report of the Commis~ 
sioner and in view of the fact that the 
finding is in favour of the defendant that 
the suit well exclusively belongs to the 
defendant and the defendant has been 
prevented only by the injunction of the 
court from taking water during the pen- 
dency of the suit, it will be improper and 
unjust, if he is further prevented from 
taking water by way of an injunction, 
especially when he succeeded in the trial 
Court. Therefore I am of the view that 
in such matters temporary injunction 
should not be granted. The appellate 
Court has absolutely not given any rea- 
sons in support of balance of conveni- 
ence in favour of the plaintiff for grant- 
ing a temporary injunction, except mere- 
ly saying that there was an injunction 
during the pendency of the suit. In my 
view that cannot be a justification for 
granting a temporary injunction, that too 
when the plaintiff failed in the trial Court. 
The appellate Court has not observed in 
Its order that the finding of the trial 
Court, with regard to the title to the suit 
well, prima facie was not satisfactory. 


24. In the absence of such observa- 
tion in the order under appeal and there 
being no grounds for balance of conve- 
hience in favour of the plaintiff, and in 
view of the absence of any discussion in 
the order ag to the irreparable loss that 
the plaintiff is going to suffer, granting 
of any injunction as a matter of course 
pending the appeal, may not be just and 
proper, I am of the view that the injunc- 
tion granted by the appellate Court des- 
erves to be vacated. 


25. In the result the appeal Is allow- 
ed. The order of the learned Addl. Dis- 
trict Judge dt. 5-5-1981 is set aside and 
the temporary injunction granted is here- 
by vacated, but in the circumstances, 
there will be no order ag to costs. 

The learned counsel for the respondent 
wanted to mention something after the 
disposal of the appeal. But now he says 
fhat there is nothing to be mentioned, 
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Therefore no further orders are neceg- 
Bary, 
Appeal allowed. 
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State of Andhra Pradesh and another, 
Petitioners ve Bandalam Srinivasulu and 
others, Respondents, 


Civil Revn. Petns. Nos. 7076, 7077 and 
7078 of 1980, D/- 28-12-1981." 

Civil P. C. (5 of 1908), O. 14, R. 2 — 
Bar to suit contemplated under any law 
— Court must frame preliminary issue 
as to jurisdiction, 


The principles that emerge from the 
various decisions are that in the event of 
express or implied ouster of jurisdiction 
of the civil court, the preliminary issue 
regarding jurisdiction or bar should be 
normally taken up in the first instance 
and in the process of determination the 
courts should bear in mind whether the 
relief sought in the suit is’ completely 
Outside the brackets of the special enact- 
ment or the order is tainted: by mala 
fides and ulterior considerations. For the 
purpose of framing the issue the neces- 
sary pre-requisite is to consider whether 
there is a bar to the civil court trying 
the suit by a provision under any law. 
In the process of trying the preliminary 
issue, it has to be considered whether 
the rigour of the bar contained in the. 
enactment is diluted. The salutory prin- 
ciple of hearing all the issues at the same 
time contained in the circular issued by 
the High Court should be adhered to 
normally but in a situation where a bar 
to the suit is contemplated by the Act, 
QO. 14, R 2 (b). C. P.C. warrants the 
framing of preliminary issue and initial 
decision of the same. Case law discussed. 

(Para 10) 

The trial court erred in declining to 

frame the preliminary issue. The order 


‘of the trial court set aside and the mata 


ter remitted for deciding the preliminary 
issue viz. whether the court has juris- 
diction to try the suit in view of the bar 
contained in S. 11 of the A. P. Occupants 
of Homesteads (Conferment of Owner- 
ship) Act, 1976. (Paras 10, 11) 


Cases Referred : Chronological Paras 
AIR 1981 SC 2016 : (1981) 4 SCC 383 9 
9 





*From order of District Munsif J., icha- 
puram, D/- 8-8-1980. 
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AIR 1979 Madh Pra 153 (FB) 9 

AIR 1977 SC 955 9 

AIR 1976 Andh Pra 70 9 

AIR 1974 Andh Pra 171: 
26 

AIR 1971 SC 1558 : 1971 Tax LR 706 9 

(1970) 2 SCR 145: (1970) 2 SCA 521 9 


(1974) 1 APLJ 
9 


AIR 1970 Raj 131 9 
AIR 1966 SC 1718 A 9 
(1961) 1 Andh WR 250: 1961 Andh LT 

175 9 


AIR 1953 SC 16. 9 
AIR 1940 PC 105 9 


Govt. Pleader for G. A. D., for Peti- 
tioners; M. S. R. Subramanyam, M. Nara- 
singa Rao, C. Poornaiah and V.L.N.G. 
K. Murthy, for Respondents, 


ORDER:— These conjoint revision 
petitions are against the orders declining 
to decide preliminary issue under O. 14, 
R. 2, C. P. C. The petitioners are defen- 
dants 1 and 2. The plaintiffs filed suits 
challenging the legality and validity of 
the order dt. 20-6-1978 in R. C. 4407/77 
and similar orders passed under 5. 6 (1) 
of the Andhra Pradesh Occupants of 
Homesteads (Conferment of Ownership) 
Act of 1976 (hereinafter referred to as 
‘the Act’). The defendants 1 and 2, peti- 
tioners herein, filed applications for de- 
ciding the preliminary issue as to juris- 
diction of the court to entertain the suit 
in view of the express bar of suit in the 
civil court contained in the Act. These 
applications are resisted by the respon- 
dents-plaintiffs on the ground that the 
petitioners have not filed written state- 
ments. in the suit and orders passed un- 
der S. 6 (1) of the Act are actuated by 
mala fides and vitiated by various il- 
legalities and arbitrariness and violation 
of fundamental principles of procedure 
and as this is a mixed question of fact 
and law, the preliminary issue need not 
be decided and all the. issues arising in 
the trial can be taken up and decided 
once for all. The trial court accepted the 
plea of the plaintiffs and declined to 
hear the preliminary issue. 


.2. The learned counsel for the peti- 
tioner contended that the jurisdiction of 
the civil court is expressly barred by 
. 5. 11 of the Act and the orders passed 
under the Act by the Authorised Officer 

„are amenable to appeal and revision pro- 
‘vided under Ss. 8 and 9 of the Act and 
adequate remedies are provided under 
the Act to challenge the validity of the 
orders. The learned counsel for the re- 
_Spondent contended that the subject mat- 
ter of the suit is outside the purview of 
the provisions of the Act and that the 
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impugned order is in contravention of 
fundamental principles of judicial proce- 
dure and violative of principles of natu- - 
ral justice and the order is vitiated by 
mala fides and as such the civil court has 
jurisdiction to entertain suits notwith- 
one the bar” envisaged under the 
ct, 


3. To appreciate the rival contentions, 
it is necessary to have an insight into 
the provisions of O. 14, R. 2, C. P.C. and 
S. 11 of the A. P. Occupants of Home- 
steads (Conferment of Ownership) Act. 
Order 14, Rule 2, C. P. C. 


“Court fo pronounce judgment on all 


issues :— 


(1) Notwithstanding that a case may be 
disposed of on a preliminary‘issue, the 
Court shall, subject to the provisions of 
Sub-rule (2), pronounce judgment on all 
issues, 


(2) Where issues both of law and of 
fact arise in the same suit, and the court 
is of opinion that the case:‘or any part 
thereof may be disposed of on’ an issue 
of law only, it may try that issue first 
if that issue relates to —- 

(a) the jurisdiction of the Court, or 

(b) a bar to the suit created by any 
law for the time being in force, 
and for that purpose, may, if it thinks 
fit, postpone the settlement of the other 
issues until-after that issue has been 
determined, and may deal with the suit 
in accordance with the decision on that 
issue,” 

Section 11 of the Act reads as under: 

“Bar of jurisdiction of civil court:— 
No civil court shall have jurisdiction in 
respect of any matter which the Govern- 
ment are, or the authorised officer is, 
empowered by or under this Act, to 
determine and no order of eviction shall 
be passed and no injunction shall be 
granted by any court or other authority 
in respect of any action taken or to be 
taken in pursuance of any power confer- 
red by or under this Act.” 


4.0. 14, R. 2, C. P. C., confers power 
on the court to try a preliminary issue 
relating to the jurisdiction of the court 
or a bar to the suit created by any law 
for the time being in force. The court is 
empowered to postpone the settlement 
of other issues until the preliminary 
issue is decided. In this case the jurisdic- 
tion of the Court to hear this matter is 
questioned on the ground that there is 
an embargo on the civil court to try the 
Suit in respect of a matter arising under 


‘the special enactment and as such both 
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-Cls, (a) and (b) of sub-rule (2) are at= 
tracted. Order 14, R. 2, C. P. C. has been 
amended by the C.P.C Amendment Act 
1976. Prior to amendment O. 14, -R. 2, 
C. P. C. provided for the framing of the 
- preliminary issue with respect to a ques- 
tion of law, but thig is circumscribed to 
the issues relating to jurisdiction and ex~ 


press bar of civil suit under. any enact~ 


ment and the amendment is a seguel to 
the recommendation of the Law Commis- 
Sion in its 54th report. The’ jurisdiction 
e€nvisagéd under Cl. (a) is of wider im- 
plications but the bar provided under 
CI., (b) focusses upon the specific situation 
of embargo visualised under any law. 
The insertion of Cl. (b) is significant and 
directed towards specific situation of 
ouster of jurisdiction of civil Court, ex- 
plicitly or by implication, under special 
enactments and provided with a view to 
have expeditious adjudication by the 
remedies provided under the self con- 
‘tained enactments thereby avoiding delay 


and parallel proceedings. CL (b) provides 


for framing of preliminary issue to 
thwart the attempt to prolong the mat- 
‘ter by giving undue wider dimensions 
and protract the proceedings and thereby 
defeat the object of special enactments, 


5. Section 11 of the Act expressly ousts 
the jurisdiction of the civil court in re- 
spect of the matters arising under the 
Act. The special remedies by way of ap- 
peal and revision have been provided 
under the Act as against the orders pass- 
ed by the primary authority. As this is 
a self contained enactment, the heirarchy 
of the tribunals constituted under the 
Act are the only forums for adjudicating 
the issues and recourse to the civil courts 
is expressly barred, Even in a situation 
where there is no express bar, the ouster 
can be implied from the context and set 
up of the provisions of the Act and such 


implication of ouster of jurisdiction is- 
profusely beset: where adequate remedies -. 


by way of appeal and revision are pro- 
vided under. the Act. 


6. The preliminary issue that has to 
be considered is whether. the bar con- 
tained in S. 11 of the Act does not eclipse 
the jurisdiction of the civil court to ad- 
judicate the matter arising in the suit. In 
a case where there is express bar by the 


law ousting jurisdiction of the civil court, . 


the issue has to be necessarily examined 
initially in view of O. 14, R. 2, C.P.C. It 
is evident that the interplay of CI. (b) of 
O. 14, R. 2, C.P.C: and S.-11 of the Act 
displays lack of jurisdiction of civil court 
subject to limitations and eroding factors 
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that may be focussed by the respondent 
at the time of hearing the preliminary 
issue but the framing of issue itself can- 
not be nipped in the bud. 


7 It is contended by the respondents 
that the written statement is not yet filed 
by the defendants and so the question 
of framing an issue does not arise at this 
Stage. The issue need not be necessarily 
framed after the filing of the written 
statement only but even on an applica- 
tion filed or on an objection taken with 
regard to the jurisdiction of the civil 
court to proceed in the matter, the court 
can address itself to this aspect and de~- 
cide the same. It is. also further contend- 
ed that insofar as allegations of mala 
fides and otherwise, the evidence has to 
be taken-at this stage and also at the time 
of full-fledged trial and this may result 
in duplication and unnecessary delay, 
This contention is devoid of merit. 


8- For purposes of ascertaining the 
jurisdiction the court can record evidence 
necessary for the purpose of deciding the 
point of jurisdiction and there is no bar 
to the same and if the court comes to the 
conclusion that there is no jurisdiction, 
further trial ang further examination of ` 
the witnesses can be avoided. The con- 
tentions raised by the learned counsel 
for the respondents that the civil court 
has no jurisdiction on the facts of this 
case, cannot be considered at. this stage 
because it is only after the preliminary 
issue is framed, merits regarding the 
same have to be considered by the trial 
court. 


9. The learned counsel for the peti- 
tioner relied upon the decision reported 
in Ghatmal v. Amaravathi Dyeing Pvt. 
Ltd. (AIR 1976 Andh Pra-70) wherein 
this court while cautioning that the de- 
cision should be given on all the issues 
arising in the suit to avoid unnecessary 


remand and protraction of litigation, but 


at the same time held that in a case where 
the issue of territorial jurisdiction is in- 
volved, it is always better that the ques- 
tion should be decided in the first in- 
Stance-to avoid further proceedings. It 
is also held that when the issue can be 
separated and the eVidence pertaining to 
the issue can be recorded, it is always 
safe to decide the same and this would 
Save unnecessary expenditure and waste 
of time for the parties concerned. In Pra- 
duman Kumar v. Girdhari Singh (AIR 
1970 Raj 131) the Rajasthan High Court 
held that if the decision of a case ‘s pos- 
sible on determination of an issue of pure 
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law, it must be decided first and this 
was rendered under the unamended pro- 
visions of O. 14, R. 2, C.P.C. The decision 
of this court reported in Sarveswara- 
swamy Vari Temple v.. Veerabhandrayya 
((1961) 1 Andh WR 250) is adverted to 
wherein it is held that there is no em- 
bargo on the suit filed by the trustees 
against the archakas and their lessees for 
a declaration that certain properties be- 
long to the temple under S. 87 of the 
Hindu Religious and Charitable Endow- 
ments Act, as it does not come within 
the zone of the bar enacted in the first 
limb of S. 93 of the said Act. This Court 
also observed that the suit should not be 
normally disposed of on preliminary 
issues and in view of the specific circulars 
issued by the High Court, as far as pos- 
sible, the subordinate courts should re- 
ceive the evidence adduced and decide 
all the issues in order to avoid a piece- 
meal trial and a protracted litigation in 
the shape of an appeal and remand in 
the event of the preliminary issue not 
being upheld by the appellate Court, In 
Bhatia Co-op. Housing Society v. D. C. 
Patel (AIR 1953 SC 16) the Supreme 
Court held that a Civil Court has inherent 
power to decide the question of its own 


jurisdiction and on a probe into the mat- - 


ter, it is for the court to decide whether 
it has jurisdiction in respect of the suit 
In this decision the Supreme Court is 
concerned with the dispute between the 
lessee of the premises belonging to Gov- 
ernment and his sub-tenant and the Sup- 
reme Court finally held on the facts and 
circumstances of that case that the dis- 
pute between the lessee and the sub- 
tenant is outside the purview of the Bom- 
bay Rents, Hotel and Lodging House 
Rates, Control Act. In Secy. of State v. 
Mask & Co. (AIR 1940 PC 105) the Privy 
Council held that the exclusion of the 
jurisdiction must be explicit or implied 
and even in a case where the jurisdiction 
is excluded, the Civil Court has jurisdic- 
tion to examine cases where the provi- 
` sions of the Act are not complied with, 
or the statutory Tribunal does not act 
according to the fundamental principles 
of judicial procedure. In Abdul v. Bha- 
wani (AIR 1966 SC 1718) the Supreme 
. Court held that on the facts of the case 
the jurisdiction of the civil court is not 
- ousted, as the declaration of: title and 


possession is outside the scope of the Act. 
_In Union of India v. Tarachand Gupta 
.& Bros. (AIR 1971 SC 1558) the Supreme 
Court held that in a situation where the 
officer under the Imports and Exports 
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(Control) Act, 1947 had no right to travel 
beyond the scope of the Entry 295 under 


“the said Act and if he does so, the juris- 


diction of civil courts is not excluded. The 
decision of this court in T. Rosi Reddy v, 
S. Laxmaiah (1974-1 APLJ 26): (AIR 
1974 Andh Pra 171) has been relied upon — 
for the proposition that the jurisdiction 
at the inception of the suit depends upon 
the averments made in the plaint but the 
circumstances how it has been. camoti-' 
flaged is not relevant for this purpose. In 
Union of India v. A. V. Narasimhalu 


‘(1970-2 SCR 145) the Supreme Court held 


as follows: 


“Normally an action of an administra- 
tive authority interfering with the right 
to property may be challenged by resort 
to a civil court. Yet in the case of a right 
which depends upon a statute, the juris- 
diction of the civil court to grant. relief 
may by express provision or by clear im- 
plication of the statute, be excluded, 


Where a statute re-enacts a right or a 


liability existing at common law, and tha 
statute provides a special forum of re- 
medy, exclusion of the jurisdiction of the 
civil court to grant relief in the absence 
of an express provision, will not ha 
readily inferred. Where, however, a sta- 
tute creates a new right or liability and 
it provides a complete machinery for ob- 
taining redress against erroneous exercise 
of authority, jurisdiction of the civil 
court to grant relief is barred.” 


In Bata Shoe Co.-v. Jabalpur Municipa- 
lity (AIR 1977 SC 955) the Supreme 
Court held that the C. P. & Berar Munici« 
palities Act contain provisions enabling 
the aggrieved party to challenge the ile- 
gal assessment and in view of the special 
remedies provided under the Act, the 
ordinary remedy by way of a suit is ex~ 
cluded on the interpretation of the pro- 
visions of the Act. In Gundaji v. Rama- 
chandra (AIR 1979 SC 653) the Supreme 
Court held that the civil court has no 
jurisdiction to decide the matter arising 
under the Bombay Tenancy and Agricul- 
tural Lands Act, ag the jurisdiction of the 
Civil Court is ousted by implication. In 
Ramdayal Umraomal v. Pannalal Jagan- 
nathji (ATR 1979 Madh Pra 153) (FB) the 
Full Bench of the Madh. Pra. High Court 
held that where the issue of jurisdiction 
is a mixed question of law and fact re- 
quiring recording of evidence, the preli~ 
minary issue cannot be tried. In thig case -- 
the issue’ of territorial Jurisdiction is in- 
volved and is not concerned with the bar 
postulated by an Act and it was held 
that the issue permeates the entire scopa 
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of the suit. In Syed Mohd. Baquir El- 
edroos v. State of Gujarat (1981-4 SCC 
383): (AIR 1981 SC 2016), the Supreme 
Court held that the bar to the Jurisdic- 
tion of the civil court cannot be spelt out 
from the expression ‘finality of the deci- 
sion of the Government’ particularly 
when there is no adequate remedy pro- 
vided under the Act. There is no express 
bar to the jurisdiction of the civil court 
in this case, 


10. The rrinciples that emerge from 
the decisions cited above are that in the 
event of express or implied ouster “of 
jurisdiction of the civil court, the prell- 
minary issue regarding jurisdiction or 
bar should be normally taken up in the 
first instance and in the process of deter- 
mination the courts should bear in mind 
whether the relief sought in the suit is 
completely outside the brackets, of the 
special enactment or the order is tainted 
by mala fides and ulterior considerations. 
For the purpose of framing the issue the 
necessary pre-requisite is to consider 
whether there is a bar to the civil court 
trying the suit by a provision under any 
law. In the process of trying the prelimi- 
nory issue, it has to be considered whe- 
ther the rigour of the bar contained in 
the enactment ig diluted. The  salutory 
principle of hearing all the issues at the 
same time contained in the circular issu- 
ed by this court should be adhered to nor- 
mally but in a situation where a bar to 
the suit is contemplated by the Act, 
O. 14, R. 2 (b), C.P.C. warrants the fram- 
ing of preliminary issue and initial deci- 
sion of the same. The court below erred 
in declining to frame the preliminary 
issue. 


11, The order of the trial court is sef 
aside and the matter is remitted for de- 
ciding the preliminary issue viz., whether 
the court has jurisdiction to try the suit 
in view of the bar contained in S. 11 of 
the A. P. Occupants of Homesteads (Con- 
ferment of Ownership) Act, 1976. 

12% In the result the ‘Civil Revision 
Petitions are allowed. No costs, 


i Petitions allowed, 


hS 
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JAYACHANDRA REDDY, JJ. 

Lalmohan Srivastava, Appellant v. Ravi 
Co-operative Housing Society Limited 
at Bakaram, Hyderabad, Respondent. 

Letters Patent Appaal No, 52 of 1982, 
D/- 7-6-1982.* 

Letters Patent (A. P.), Cl. 13 — “Letters 
Patent appeal against interlocutory order 
in revision under S., 115, C.P.C. — Not 
maintainable. (Civil P, C. (1908), S. 113). 


As a Letters Patent Appeal is not 
maintainable against any order in the re- 
vision petition itself, no appeal lieg un- 
der Clause 15 of the Letters Patent 
against any interlocutory order in a revi- 
sion petition. An interlocutory order 
made in a revision petition may answer 
the description of a judgment within the 
meaning of Clause 15; but, -inasmuch as 
the said order is made in exercise of the 
revisional jurisdiction, no Letters Patent 
Appeal lies under Clause 15 of the Let- 


ters Patent. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1981 SC 1786 2 


B. G. Paropkari, for Appellant; Upen- 
dralal Waghray, for Respondent. 


RAMACHANDRA RAO, J.:—~ This Let- 
ters Patent Appeal is sought to be pre- 
ferred against an “interlocutory order in 
a revision petition filed under S, 115, 
C.P.C. Clause 15 of the Letters Patent 
clearly prohibits a Letters Patent Appeal 
being preferred against an order made in 
.revisional jurisdiction. 
It follows that, when a Letters Patent 
Appeal is not maintainable against any 
order in the revision petition itself, no 
appeal lies under Clause 15 of the Letters 
Patent against any interlocutory order 
in a revision petition. An interlocutory 
order made. in a revision petition may 
answer the description of a judgment 
within the meaning of Clause 15; but, in- 
asmuch as the said order is made in exer- 
cise of the revisional jurisdiction, no Let- 
ters Patent Appeal lies under Clause 15 
of the Letters Patent. 

2. Sri B. G. Paropkari, the learned 
counsel for the appellant, relies upon a 
decision of the Supreme Court in Shah 
Babulal Khimji.v, Jayaben, AIR 1981 SC 
1786; but we do not tind anything in that 


“Against judgment of Andhra Pradesh 
High Court in C.M.P. No, 3568 of 1982 
in C.R.P, No. 996 of 1982, D/- 9-4-1982, 
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`- direct the transport auhorities to 
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decision in support of the contention of 
the learned counsel. The Letters Patent 
Appeal is not maintainable and the 
memorandum of appeal is rejected. 


Appeal dismissed. 
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G. Shaikh Shavalli, Uravakonda and 
Others, Petitioners v, The Secretary, Re- 
gional Transport Authority, 
and another,. Respondents. 


W. P. No, 1811 of 1981, D/- 10-6-1982. 


. (A) Constitution of India, Art. 226 — 
Writ Petition challenging refusal to enter- 
tain application for special permit to ply 
buses — No cause of action disclosed — 
Writ is not maintainable. (Motor Vehicles 
Act (1939), S, 63 (6)). 


Under Article 226 of the Constitution 
the High Court should normally speaking 
proceed to exercise writ jurisdiction only 
where the authorities subordinate to that 
court have either acted illegally or with- 
out jurisdiction either by a positive act 
of refusal or even by a negative act of 
_ Omission. But in special circumstances, 
the High Court can act to prevent the 
inflicting of legal injury particularly 
when the citizen seeks. to be relieved 
from the burdens of an illegal or uncon- 
stitutional law. In the case of a complaint 
against an executive action, normally 
complaint should follow breach. In such 
a case, both the possitive act of refusal 
-and the negative act of’omission both of 
the executive should be relatable specifi- 
cally to the writ petitioners. No court 
under Article 226 of the 
.could be led to act on a fancy of its ima- 
gZination that the executive would invari- 
ably act contrary to law and on the basis 
of that mental conjecture be asked to 
grant 
special permits to the petitioners as and 
when applied for with details as to the 
time and place of trips. Such a course of 
action would not be in conformity with 
. the general principles of administration 
of justice which is based on separation 
of powers. For this reason alone the 
writ petition should be. dismissed sum- 
marily. (Para 5) 


The argument to the effect that the 
-Writ petition need not show any cause of 
action so long ag the counter-affidavit 
filed later on by the respondents admits 
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' Anantapur - 


Constitution ` 
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that special permits were not being grant- 
ed, cannot be accepted, To the question . 
whether a writ petition disclosed any 
cause of action or not, the answer has to - 
be found in the initiating document. Such 
a question has tọ be decided exclusively 
with reference to the averments made in 
the writ petition and wholly without re- 
ference to the counter-affidavit. It is 
a threshold question and it should be de- 
cided at the beginning and not at the end. 
The writ petitioners never stated that 
they had made any application or appli- 
cations to the appropriate authority or 
authorities. Nor did they say that those 
applications were rejected by the. auth- 
Orities, either by action or inaction. “In 
view of these facts, it would be just to’ 
hold that the writ petition should be 
dismissed on the ground that it disclosed 
No cause of action. (Para 6) ` 


(B) Motor Vehicles Act (4 of 1939), 
S. 63 (6) — Grant of special permits — 
Permit for taking empty buses out of one 
State and thereafter for carrying passen- 
gers in another State — Cannot be 
granted. 

The prayer in the writ petition was 
that the petitioners should be granted 
special permits under S. 63 (6) of the Act 
by the transport authorities of A. P. 
State enabling them to take their buses 
empty into the outside States and to pick 
up passengers there and transport them 
to the end of their voyage and empty 
them back at their starting points in 
those States, and drive the buses back to 


‘the places within A. P. State empty. 


Held that the Regional Transport Auth- 
orities of A. P. State are legally incom- 
petent to grant such permits because 
they are not charged by the Act to look 
after the travelling need of the public 
living outside their region, Clearly they 
are not in a position to assess the genuine. 
travelling needs of the public living in. 
those far off lands. Without any proper 
assessment of such need being made, no 
Regional Transport Authority igs em- 
powered by Section 63 (6) or any other 


Section of the Act to grant any contract 
carriage permit. Any attempt on the part 


of these Regional Transport Authorities 
to make any such assessment would im- 
mediately put them on collision of auth- 
ority with the Regional Transport Auth- 
ority in those States. The prayer of the 
petitioners for the grant of such a per- 
mit, therefore, cannot be acceded to by 
any Regional Transport Authority of 
A. P, State. (Para 7) 
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T. Venkataramana, for Petitioners; 
pale Pleader for Transport, for Respon- 
ents, . 


ORDER:— The four petitioners, some 
of Anantapur and others of Kurnool, 
have joined together and filed this writ 
petition under Article 226 of the Consti- 
tution praying that a Writ of Mandamus 
may be issued compelling the Secretary, 
Regional Transport Authority, Ananta- 
pur and the Secretary, Regional Trans- 
port Authority, Kurnool to issue special 
permits to the petitioners under Sec- 
tion 63 (6) of the Motor Vehicles Act, 
(hereinafter referred to ag the “Act’’) 
enabling them to run their buses empty 
from Uravakonda and Meddikera and 
other places in Anantapur and Kurnool 
District up to some unspecified places in 
other States of Karnataka, Tamil Nadu 
and Maharashtra to pick up passengers 
of those States contracted to be carried to 
places of tourism and pilgrimage as per 
the permits and to set down those pas- 
sengers at the respective places where 
they are picked up and to come back to 
their respective places in Anantapur and 
Kurnool Districts empty. 


2 Surely we have come to this pass 
where the litigants can ask under Arti- 
cle 226 of the Constitution for anything. 
3. In support of this writ petition, no 
‘material facts had been stated that would 
disclose any cause of action, probably 
because the petitioners thought that they 
need disclose no cause for this action. 
This writ petition ig clearly an example 
of an action without cause which cannot 
exist In the world of legal action. The 
petitioners say in para 4 of the writ peti~ 
tion, “I submit that the respondents, who 
were issuing the special permits from the 

g are refusing now to receive 
the applications for issue of such permits 
by stating orally that they will not issue 


special permits under Section 63 (6) of | 


the Act if the. vehicles are to go empty 
‘from the places in Anantapur and Kur- 
nool Districts to any place in other States 
to pick up a party in other States to com- 
plete the Journey and to set down it at 
the place where the party is picked up in 
other States and to come back empty 
from that place to its place in Ananta- 
pur District.” The writ petition did not 
state in any of its parts either the name 
or the identity of the officer 
who sald so or the name or 
the identity of the. persons to whom 
it was said or when. The writ petition 
did not say that any application for the 
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grant of special permits under S. 63 (6) 
of the Act had been made and if made to 
whom they were made, and what hap- 
pened. to such applications. This is clear- 
ly symptomatic of the falling standards 
of writ litigation. It is needless to say 
that failure to plead those material facts ` 
would amount in law to a serious failure 
on the part.of the petitioners to state 
their cause of action. And  without.a 
cause of action being borne in some part 
of it though not on its forehead, no writ 
petition under Article 226 of the Consti- 
tution, as that Article stands today, can 
be entertained, for Article 226, Cl. (2) 
does speak of “the cause of action wholly 
Or In part (arising) for the exercise of 
such power”. The implication of Arti- 
cle 226 is that for the exercise of powers 
by a High Court under Article 226 cause 
of action must have arisen. Whether the 
cause of action has arisen or not can only 


‘be known by pleadings. In the state of 


the pleading the petitioners made in the 
writ petition it should be taken that no 
cause of action was stated, The legal con- 
Sequences of such a failure to plead a 
cause of action are no relief not even a 
declaratory relief can be granted by this 
Court, The petitioners ask for a writ of 
mandamus directing the transport auth- 
orities to grant them special permits as 
and when applied for. A special permit 
even so requires the name of the place 
and the names of the contracted parties 
to be stated. In other words, a special | 
permit would require a statement of 
minimum details. As no such details were 
given in the writ petition no relief can 
be granted to the petitioners. 


4. It is true that qua timet actions 
are a recognized category of legal reme- 
dies even under Article 226 of the Con- 
stitution and a writ can arguably issue 
from, this court to prevent the occurring 
of imminent legal injury. But this case 
cannot be brought even under that cate- 
gory, because no details of the time of 
trip etcetera were stated in the writ peti- 
tion, 

5. Under Article 226 of the Constitu- 
tion this court should normally speaking 
proceed to exercise writ jurisdiction only 
where the authorities subordinate to this 
court have either acted illegally or witb- 
out jurisdiction either ‘by a positive act 
of refusal or even by a negative act of 
omission. But in special circumstances, 
this court can act to prevent the inflict- 
ing of legal injury particularly when the 
citizen. seeks to be relieved from the bur- 
dens of an‘ illegal or unconstitutional law. 
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In the case of a complaint against an 
executive action, normally complaint 
should follow breach. In such a case, both 
the positive act of refusal and the nega- 
tive act of omission both of the executive 
should be relatable specifically to the 
writ petitioners. No court under Arti- 
cle 226 of the Constitution could be led 
to act on a fancy of its imagination that 
the executive would invariably act con- 
trary to law and on the basis of that 
mental conjecture be asked to direct the 
transport authorities to grant special per- 
mits to the petitioners as and wheh ap- 
plied for with details as to the time and 
place of trips, Such a course . of action 
would not be in conformity with the gene- 
ral principles of administration of justice 
which is based on separation of powers. 
For. this reason alone this writ petition 
should be dismissed summarily. 


6. The argument of the learned coun- 
sel to the effect that the writ petition 
need not show any cause of action so long 
as the counter-affidavit filed later on by 
the respondents admits that special per- 
mits were not being granted, cannot be 
accepted; To the question whether a writ 
petition disclosed any cause of action or 
not, the answer has to be found in the 
initiating document. Such a question has 
to be decided exclusively with reference 
to the averments made in the writ peti- 
tion and wholly without reference to the 
counter-affidavit. It is a threshold ques- 
tion and it should be decided at the be- 
ginning and not at the end. As I said 
above, the writ petitioners never stated 
that they had made any application or 
applications to the appropriate authority 
or authorities. Nor did they say that 
` ithose applications were rejected by the 
authorities, either by action or inaction 
In view of these facts I think it would 
be just to hold that this writ petition 
should be dismissed on the ground that 
it disclosed no cause of action. 


- 7% Even otherwise, I do not think that- 
a Writ of Mandamus can be issued as 
prayed for. The prayer in the writ peti- 
tion is that these four petitioners should 
be granted special permits under Sec- 
tion 63 (6) of the Act by the transport 
authorities of this State enabling them 
to take their buses empty into the out- 
side States and to pick up passengers 
there and transport them to the end of 
jtheir voyage and empty them back at 
their starting points in those States, and 
drive the buses back to the places within 
this State empty. I do not think that 
granting of such a special permit ig with- 
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in the competence of any Regional Trans- 
port Authority of this State acting un- 
der Section 63 (3) of the Act. Sec. 63 (6) 
of the Act reads thus:— 


` “Notwithstanding anything contained 
in sub-section (1), but subject fo an 
rules that may be made under this Ac 
the Regional Transport Authority of any 
one region may, for the convenience of 
the public grant a special permit in rela- 
tion to a public service vehicle for carry~ 
ing a passenger or passengers for hire or 
reward under a contract, express or im- 
plied, for the use of the vehicle as a 
whole without stopping to pick up or set 
down along the line of route passengers 
not included in contract, and in every 
case where such special permit is grant- 
ed, the Regional Transport Authority 
Shall assign to. the vehicle, for display 
thereon a special distinguishing mark in 
the form and manner specified by the 
Central Government and such special 
permit shall be valid in any other region 
or State, without the countersignature 
of the Regional Transport Authority of 
the other region or of the State Trans- 
port Authority of the other State, as the 
case may be.” 


Section 63 (6) of the Act does not enact 
any new law basically varying the statu- 
tory purposes of the Act relating to the 
grant of permits for the running of trans~ 
port vehicle. An examination of S. 638 (6) 
would show that what was contemplated 
to be granted under that section is a. 
permit to run a contract carriage. Under 
Section 2, Clause (3) a “contract carriage” - 
is defined to mean a motor vehicle which 
carries a passenger or passengers for hire 
or reward under a contract expressed or 
implied for the use of the vehicle as a 
whole from one point to another point 
without setting down along the line of 
route passengers not included in the con~ 
tract. The concept of contract carriage 
is introduced in the Act to subserve the 
needs of group travel. When a group of 
by a transport 
vehicle, the contract carriage does the 
job, But all the same the purpose behind 
granting a contract carriage permit is to 
cater to the needs of the genuine travel- 
ling public as the purpose of the other 
provisions of the- Act generally is. -The 
provisions of the Act therefore authorise 
the Regional ‘Transport Authorities to 
grant these contract carriage permits to 
enable group travel to be conducted with- 
in their respective regions, For this pur- 
pose of the Act, the State is divided into 
varioug regions, Either in granting or res 
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fusing contract carriage permits the Act 
requires the transport authorities to keep 
the needs of the travelling public in view. 
In other words, a transport authority 
would þe acting illegally in granting any 
permit for mere asking and without be- 
ing satisfied of the existence of a genuine 
transport need. As a transport authority 
located, say at Anantapur, or Kurnool 
cannot have any assessment made of the 
travelling needs of the public situated in 
places like: Bangalore or Mercara, it 
should be held that it is beyond the capa- 
city of these transport authorities to be 
satisfieqd about the existence of the tra- 
velling needs in far off places outside the 
State. Further it could never have been 
within the contemplation of the Act that 
the Regional Transport Authority of An- 
antapur or Kurnool should assess the 
travelling needs of the people of Banga- 
lore or Merkara. The travelling needs of 
those far off places can only be assessed 
and met by the local Regional Transport 
Authorities of those places. As the grant- 
ing of a contract carriage permit by the 
Regional Transport Authority is not 
merely a mathematical function of receiv- 
ing of an application from an owner of 
a transport vehicle and as the satisfaction 
of the Regional Transport Authority con- 
cerned about the existence of a travel- 
ling need of the public in a particular 
locality is a condition precedent for the 
grant of a special or general transport 
“permit, it follows, that these contract 
carriage permits can only be granted by 
the appropriate transport authorities 
situated in the places of their use and 
not by a transport authority like the Re- 
gional Transport Authority of Anantapur 
or Kurnool. The latter can act only in 
relation to the travelling needs 
of the public living in their 
travelling regions, In other words, 
the Regional Transport Authority, An- 
antapur, can grant a contract carriage 
permit to a group of marriage party or 
tourist party starting from Anantapur or 
within its area, Before Section 63 (6) of 
the Act was amended the law required 
countersignature of the transport auth- 
` ority within whose jurisdiction the per- 
mit might be used to a transport permit 
granted by the outside Regional Trans- 
port Authority. Now, the amended Sec- 
tion 63 (6) of the Act says, that where 
the people living in a travelling ` region 
want to travel in a group to outside the 


State or ‘outside the region, the Regional 
Transport Authority of the former re- 
gion on- its own satisfaction can. grant a 
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special permit which can be availed of 
by ‘the travelling group of his region 
without any necessity of obtaining a 
countersignature of the outside Regional 
Transport Authority as earlier required 
by Section 63 (1) of the Act. Beyond that 
law never went. The petitioners in this 
case ask for a special permit to þe grant- 
ed to them to subserve the needs not of 
the travelling publie of this region nor 
of this State, but of those living in far 
off places and in far off lands of other 
States. The Regional Transport Auth- 
orities of this State are legally incompe- 
tent: to grant such permits because they 
are not charged by the Act to look: after 
the travelling needs of the public living 
outside their- region, Clearly they are 
not in a position to assess the genuine 


‘travelling needs of the public living in 


those far off lands. Without arly’ proper 
assessment of such need being made, no 
Regional. Transport - Authority is em- 
powered by Section 63 (6) or any other 
Section of the Act to grant any contract 
carriage permit, Any attempt on the part 
of these Regional Transport Authorities 
to make any such assessment would im- 
mediately put them on collision of auth- 
ority with the Regional Transport Auth- 
ority in those States. The prayer of the 
petitioners for the grant of such a per- 
mit, therefore, cannot be_acceded to by 
any Regional Transport Authority of our 
State. In view of the above, I hold that 
the writ petitioners are not entitled to 
any relief in this writ petition. 


8 Sri Venkataramana relied upon the 
Circulars in support of his contention that 
the transport authorities of . this State 
themselves have understood Section 63 (6) 
of the Act as meaning to authorise the 
Regional Transport Authority to grant. 
special permits as prayed for by his 
clients. This is clearly no argument, It 
is well-known rule of law that such cir- 
culars cannot constitute the material for 
interpretation of a provision of an Act 
made by the Parliament. Parliamentary 
Jaws do not depend for their enunciation 
of meaning and purpose-on the executive 
circulars, 


' 9, Tt is also argued by Sri Venkata~ 
ramana that a special permit under Sec- 
tion 63 (6) of the Act is different from 
a. contract carriage permit. I do not think 
that this argument can be right, But even’ 
assuming that such a permit is different 
in some unimportant respects with a 
contract carriage permit, I am certain 
that no argument can be built on that 
difference to upset the conclusion I. 
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reached above. The question which has 
to be considered is why did the Parlia- 
ment make Section 63 (6) of the Act dis- 
pensing with the requirement of the 
countersignature of a transport auth- 
ority in another State, Is it to enable the 
transport authority of one State to run 
these transport vehicles in another State 
meeting the needg of the travelling pup- 
lic of other States? I clearly think not. 


10. In the above circumstances, I dis- 
miss this writ petition with costs, Advo- 
cates fee Rs. 300. 


11. I also direct the office to collect 
one separate court-fee from each one of 
the writ petitioners. ` 
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PUNNAYYA AND 
RAMACHANDRA RAJU, JJ. ` 
Sri Anjaneya Swami Temple, Nandi- 
kotkur, Appellant v. Baddula Lakshmiah 
and others, Respondents, 


Letters Patent Appeal No. 230 of 1977, 
D/- 5-3-1982." 

(A) Andhra Pradesh (Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), S. 17 — Rules 
framed under — Inam Fair Register — 
Importance of. 


It is true that the making of the Inam 
Fair “Register was for the ultimate pur- 
pose of determining whether or not the 
lands were tax free. But it must not be 
forgotten that the preparation of this 
Register was a great act of State, and its 
preparation and contents were the sub- 
ject of much consideration under elabo- 
rately detailed reports and minutes. It 
is to be remembered that the Inam Com- 
missioner through their officials made 
enquiry on the spot, heard evidence and 
examined documents, and with regard to 
each individual property the Govern- 
ment was put in possession not only of 
the conclusion come to as to whether tha 
land was tax free, but of a statement of 
the history and tenure of the property 
itself. Such a report would not displace 
actual and authentic evidence in indivi- 
dual cases; yet the Board, when such is 
not available cannot fail to attach the 


utmost importance, as part of the his- 


tory of the property, to the information 


*Against judgment of Jeevan Reddy, J. 
in Appeal No, 29 of 1975, D/- 1-9-1977. 
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Petition dismissed. 
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set forth in the Inam Register. AIR 1919 
PC 62, Foll. (Para 8) 

(B) Andhra Pradesh {Andhra Area) 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), S. 17 — Rules 


framed under, R. 3 — Scope of — Inam. 


title deed in favour of Manager for the 
time being as reprsenting temple — En- 
tries in Inam Fair Register cannot be 
construed as indicating any grant made 
to archakas. Appeal No. 29 of 1975, D/- 
1-9-1977 (Andh Pra), Reversed. 


Rule IN takes alike in its ambit grants 
given for a religious object such as sup- 
port of temples or for service therein, 
whether held in the names of the insti-« 
tutions or of the persons rendering the 
services. In terms of that Rule, the Inam 


‘was to be continued to the present 


holders and their successors so long as 
the institution is maintained in an effici- 
ent state and the services continued to 
be performed according to the conditions 
of the grant. Para 2 of the Inam title 
deed in the instant cases does not de- 
tract in any manner from the title of 
the temple to the Inam recognised by 
the Inam Commissioner. The Inam title 
deed is in favour of the Manager for the 
time being, as representing the temple. 
The entries in the Inam Fair Register 
cannot, therefore, be construed as indi- 
cating any grant made to the archakas. 


Appeal No. 29 of 1975, D/- 1-9-1977 
(Andh Pra), Reversed. (Case law dis- 
cussed), (Paras 11, 12) 


On facts it was held that the Inam in 
this case was granted in favour of the 
plaintiff-temple and it was not a grant of 
a personal inam in favour of the archa~ 
kas burdened with service. (Para 22) 

(C) Andhra Pradesh (Andhra Area). 
Inams (Abolition and Conversion into 
Ryotwari) Act (37 of 1956), Ss. 7 and 3 
(3) — Grant of ryotwari pattag — Par- 


ties interested in property not given 


notice contemplated under Sec. 3 (3) — 

Enquiry held behind their back — Held, 

the enquiry proceedings stand vitiated. 
Where in a proceeding for grant of 


patta parties interested in the property - 


were not given the notice contemplated 
under Sec, 3 (3) of the Act and the en~ 


quiry was held behind their back, tha 
decision arrived at by the Revenue 


Court cannot bind the parties against. 
whom any such decision had been arriv« 
ed at. Where there is nothing to indicate 
that any such notice of enquiry was 
given .to the’ defendants, the enquiry pro~ 
ceedings stand vitiated, (Para 25} 
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The finality contemplated under Sec. 3 
(7) of the Act arises only where the 
decision had ‘been arrived at after giving 
notice to the parties in accordance with 
8.3 (3) and not otherwise. 


Cases Referred : Chronological Paras 
AIR 1980 SC 133 28 
(1977) W. P. No. 3490 of 1975, D/- 13-7- 
1977 (Andh Pra) 25 
(1971) 1 Andh WR 49: (1971) 1 SCJ 
215 27 
AIR 1969 Andh Pra 392 : (1968) 1 Andh 
WR 242 12, 17 
(1969) 2 Andh LT 336° : 28 
AIR 1966 SC 1457 17 
(1963) 2 Andh WR 201: (1963) 2 Andh 
LT 133 26 
AIR 1960 SC 100 21 


AIR 1960 SC 622: 1960 SCJ. 954 11 
AIR 1957 Andh Pra 53 13. 
(1955) 1 Andh WR 293 ` 11 
AIR 1953 SC 195 21 


AIR 1951 Mad 411: Gen): 2 Mad LJ 


607 20 
AIR 1937 Mad 852 7, 11 
AIR 1934 Mad 381 s 7 
AIR 1928. Mad 282 En 16 
AIR 1923 Mad 163 : 15 
AIR 1921 Mad 467 19 


AIR 1919 PC 62: 37 Mad LJ-460 8, 19 
AIR 1916 Mad 331: 30 Ind Cas 74 14 

R. Venugopal Reddy, V, N. Reddy, for 
Appellant: P, Kodandaramayya, for Re- 
Spondents Nos. 1 to 3. 


RAMACHANDRA RAJU, J.:— The 
appeal is directed against the judgment 
of our learned brother Jeevan Reddy, J. 
dated 1-9-1977 in Appeal No.- 29/75 con- 
firming the decree of the Additional Sub- 
ordinate Judge, Kurnool, in O. S5. No. 
98/68 dismissing the suit with costs. 

2. The subject-matter of the suit is 
Ac, 29-65 cents of agricultural land com- 
prised in S. Nos, 625 and 594 of Nandi- 
kotkur in Kurnool District. The plaintiff 
Sri Anjaneyaswami Temple, represented 
by its Executive Officer, claimed title to 
the property on the basis that the title 
of the temple has been recognised by 


the Inam Commissioner who granted title. 


deed No. 2793; that the 4th defendant 
and his father Pullaiah were the Pujaris 
in the said temple and were allowed to 
enjoy the income of the land in lieu of 
the services rendered by them; 
the 4th defendant nor his father Pullaiah 
was the hereditary Archakas; after the 
enforcement of the Andhra Pradesh 
{Andhra Area) Inams Abolition Act, 1956, 
the Inam Tahsildar, after due enquiry, 
, granted a patta in favour of the temple; 
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(Para 25). 


neither 
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the predecessors-in-interest of the 4th 


defendant sold the suit land in favour 


of defendants 1 and 2 which led to dis- 
putes regarding the possession between the 


the temple on the one hand 
and the defendants on the other 
hand; in proceedings under Sec- 


tion 145, Cr. P. C. the 3rd defendant 
was held to be in possession of the pro- 
perty at the material date. The suit was, 
therefore, filed for a declaration of the 
plaintiffs title and for recovering pos- 
session thereof together with profits. 

3. Defendants 2 and 4 remained ex 
parte, During the pendency of the suit, 
the 4th defendant died and -his legal re- 
presentatives were brought on record as 


..defendants 5 and 6, Defendants 1 and 3 


contested the suit claiming that the land 
was granted—as a personal inam to the 
predecessors-in-interest of the 4th defen- 
dant who were the hereditary Archakas 
of the temple and the plaintiff-temple is 
not the owner of the property; defen- 
dants-1 and 2 have purchased the land 
and the 8rd defendant is in possession 
as a lessee; the order of the Inam Tah- 
Sildar dated 30-4-1959 is without juris- 
pas and not binding on the 4th defen- 
ant. 


4, The Additional Subordinate Judge, 
Kurnool, held that the grant is a per- 
sonal inam made in favour of the Archa- 
kas for rendering service to the temple; 
the alienations made in favour of defen- 
nants 1 and 2 are invalid as it is in re- 
spect of an inam burdened with service 


-but it is for the Government to resume 


the inam; the plaintiff temple has no title 
to the suit property and was, therefore, 
not entitled to recover possession or pro- 
fits, He did not record any finding re- 
garding the validity and binding nature 
of the proceedings of the inam Tahsildar 
under the Inam Abolition Act, 1956. 

5. In the appeal, two principal sub- 
missions have been made before our 
learned brother — one relating to the 
merits and the other relating to the ef- 
fect of the proceedings under the Andhra 
Pradesh (Andhra Area) Inam Abolition 
Act, 1956. Our learned brother held on 


-merits that the predominant intention of 


the grant was to grant a personal inam 
in favour of the Archakas and that in 
any event the inam title deed is not 
wholly or emphatically in favour of the 
plaintifi-temple. He further held that the 


order of the Inam Tahsildar did not pre- 


clude the civil Court from investigating 
Or enquiring into the question of title 
and felt it unnecessary to consider whe- 
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ther the said order is void or ineffective 
for the various reasons put forward on 
behalf of the contesting defendants, Be- 
fore us, Mr. Venugopala Reddy, appear- 
ing for the- plaintiff-temple and Mr. 
Kodandarammayya, appearing for the 
contesting defendants have reiterated the 
‘game submissions. 

6. ‘The question of title has to be an- 
swered primarily on an interpretation of 
two documents, viz, the Inam Fair Reg- 
ister extract (Ex. A-12) and the Inam 
Title Deed No. 2793 (Ex. A-1). The rel- 
evant information furnished in Ex. A~12 
including the columns under which the 
various information appears is extracted. 

(See Table below) 
Ex. A-1 which is the title deed No. 2793 
reads : 

“Granted to the Manager for the time 
being of the Pagoda of Anjaneyaswami. 

"1. On behalf of the Governor in Coun- 
sil of Madras, I acknowledge your title 
to a Devadayam or Pagoda Inam situat- 
ed in the village of Nandikotkur in the 
Taluk of Nandikotkur in the district of 
Kurnool claimed to be of acres (Thirty 


Column— 2. 


Genera! Class to which the inam belongs, 


A. L R. 


one) 31-12, of dry land and held for the 
support of the above Pagoda in that vil+ 
lage, | : 

2. This Inam is confirmed to you and 
your successors tax-free; to be. held 
without interference so long as the con- 
ditions of the grant are duly fulfilled.” 


7. The question whether the grant is 


‘to an institution represented by its man- 


ager or to a named individual who fills 
a certain character is often a difficult 
one. Three constructions are - possible; 
first, that the religious trust was intend- 
ed to attach to the whole property in 
which case the archakas hold it in trust 
for the deity, secondly, that it was in- 
tended to attach to a part of it; in other 
words, that the gift was to the archakas 
burdened with service; that the gift was 
intended to be annexed to the archaka 
office. The question is one of construc- 
tion, depending in each case upon the 
terms of the particular instrument. (vide 
Hindu Religious Endowments v. Kotes- 
wara Rao (AIR 1937 Mad 852) and Sami 
Ayyangar v. Venkataramana Ayyangar 
(AIR 1934 Mad 381).) | 


Personal, 


Columna— 8. Description of Inam, If for Service it is to be 
stated whether the service is continued, If 
for temples, buildings etc., whether they are 
efficiently kept up. 

Column— 9, Tenure, Whether free of tax, 

Column —-10, Hereditary, unconditional for life only or for 
two or more lives, l 

Column—-l1, whom granted and in what year. . 

Column-—12, ritten instruments in support of the claim, 

Column—13. . Name of the original grantee. 

Column—14, Name entered in the Register prepared in 
accordance with Regulation 31 of 1802 or in 
the permanent settlement accounts; and rela- 
tionship of persons so entered to original 
grantee, 

Column—15, Name entered in the survey or in any subse: 
quent ageounts; and relationship to predeces. 
sors, 

Column-~16, Name and age © f 

Column—17, Place of residenes, 

Column—18, Relation to original grantes or subsequent 

red holders, 

Column—19, Surviving heirs of the present incumbent, 

Column—20, If unconnected with the original holders, 

. Possession how obtained and in what year, 

Column—21, “The Deputy Collector's opinions and recom. 
mendation, i 

Column—23, 


The decision of the Inam Commissioner or his 
Assistannt, 


For the support of the wor. 
shipper of the pagoda of 
Anjaneyaswami in Nandi. 
kotkur. Now — effloiently 
kept up. Service is being 
performed 

Tax free.. 
Permanent, 


Blank. 


Zamin Zada Fasli 1242 Pat. 


mash Chitta Fasli 1257. 


The name of Nambi Ramanna 
appears partly aader Col. 1$ 
nd partly in Col, 14. 


Anjenayaswami, 


Nandikotkur Anjeneya Swami 
Worshipper ambi Ven- 
kataramudn 40, . 


(This information appears 


partly under Col, 14 and ~ 


partly under Col, 17). 
P Blank. 4 


Blank. 
Blank, 


To bə confirmed under 


Rule II Clause one Tax free, - 


Sdj. A, Sudershan Rao, 
Dy. Collector 
Confirmed, 


Pn 


7 
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8. The following extract is the settled 
law regarding the importance to be given 


to the Inam Fair Register ever since the 


Privy Council rendered its decision in 
Arunachallam Chetty v. Venkatachala- 
pathi (37 Mad LJ 460): (AIR 1919 PC 
62) : | 


"St is true that the making of this 
Register was for the ultimate purpose of 
determining whether or not the lands 
were tax free. But it must not be for- 
gotten that the preparation: of this Reg- 
ister was a great act of State, and ils 
preparation and contents were the sub- 
ject of much consideration under elabo- 
rately detailed reports and minutes, It is 
to be remembered that the Inam Com- 
missioner through ‘their officials made 
enquiry on the spot, heard evidence and 
examined documents, and with regard to 
each individual property the Government 
was put in possession not only of the 
conclusion come to as to whether the 
land was tax free, but of a statement of 
the history and tenure of the property 
itself. While their Lordships do not 
doubt that such a report would not dis- 
place actual and authentic evidence. in 
individual cases; yet the Board, when 
such is not available cannot fail to at=- 
tach the utmost importance, as part of 
the history of the property, to the in- 
formation set forth in the Inam Reg- 
ister.” >- 


In the same decision is also extracted 
Rule DI, Clause I, Tax Free being part 
of Order 116 printed at page 211 of the 
standing Orders of the Board of Reve- 
nue ; Ss 
; “Jf the Inam was given for the reli- 
‘gious or charitable objects, such as for 
the support of temples, mosques and 
other publie buildings or institutions; or 
for services therein, whether held in the 
names of the institutions or of the per- 
Sons rendering the services, it will be 
continued to the present holders, and 
their successors, and will not be subject 
to further interference so long as the 
buildings or institutions are maintained 
-in an efficient state and the services con- 
tinue to be performed according to the 
conditions of the grant”. 
With the aforesaid preface, we now pro- 
ceed to examine the various entries made 
in Exs. A-1 and A-12 to determine the 
intention of the grantor and the nature 
of the grant; whether the grant was 
made to the Pagoda of Anjaneyaswami; 
whether the grant was made for the 
“Support of the Pagoda by way of remu- 


nerating the worshipper of the temple 
with the income arising therefrom or 
whether the grant was made to the Ar- 
chaka attaching to the grant the burden 
of service to be rendered to the deity. 


9. The original grant is not available. 
The inam statement filed during enquiry 
is not also available, The tenure of tha 
inam ig no doubt tax free. What then is 
the information set forth in the inam 
register which gave any history if the 
property which is the subject-matter of 
the inam, L 


10. We do not get. any information 
from Ex. A-I2 as to who granted tha 
inam and in what year. In the absence 
of the original grant, information regard- 
ing the person in whose favour the ori- 
ginal grant was made could not also have 
been available before the Inam Commis- 
sioner, The name of Nambi Ramanna ap- 
pears partly under Column 13 and part- 
ly under Col. 14. On a fair interpretation 
of the entries made under these columns, 
we hold that the name of Nambi Raman~ 
na has to be read as falling under Col. 
14. His name would have appear- 
ed in the register prepared in 
accordance with Regulation 31 of 1802 
or in the permanent settlement accounts. 
The circumstances that there is no> in- 
formation regarding the relationship of 


£ 


Nambi Ramanna to the original grantee 


also points to the conclusion that Nambi 
Ramanna could not have been the ori- 
ginal grantee, By the year of survey, 
however, which preceded the Inam Com- 
missioner’s enquiry, it was Anjaneya 
Swami’s name that was entered under 
Col. 15. There could not have been any 
relationship between Anjaneyaswami and 
predecessors and no relevant information 
was, therefore, furnished thereunder. 
Cols. 18 to 20 again are left blank. All. 
these circumstances taken together would 
indicate Anjaneyaswami’s title to the | 
inem in question and not that of either 
Nambi Ramanna whose name appeared 
in the register prepared in accordance - 
with Regulation 31 of 1802 or Nambi 
Venkataramudu, aged 40, who was by the 
date of the Inam Commissioner’s enquiry, 
performing the Archakatvam service in 
the temple. That is why the particulars 
of Nambi Venkatramudu were given as 
worshipper below Nandikotkur Anjaneya- 
swami, whose name is mentioned under* 
Col. 16. It is pursuant to this conclusion ' 
arrived at by the Inam Commissioner 
that when the title deed Ex. A-I came to 
be issued, it was granted to the Manager . 
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for the time being-of the Pagoda of 
Anjaneyaswami. 


11, Our learned brother considered 
the circumstances viz., the grant of the 
title deed to the Manager for the time 
being of the Pagoda of Anjaneyaswanii; 
the recital made therein acknowledging 
the title of the aforesaid Manager to a 
Devadayam or Pagoda Inam as being 
held for the support of the above Pagoda 
in that village as indicating the title of 
the temple to the land in question. He, 
however, considered para 2 of the title 
deed as supporting the archaka’s title to 
the property.. Para 2 of the title deed 
consists of two parts, the first being that 
the Inam is confirmed “to you and your 
successors” and the second being “to be 
held without interference so long as the 
conditions of the grant are duly fulfill- 


ed”. ‘We fail to see how the first part of- 


para 2 of the Inam title deed supports 
the archaka’s claim of title When the 
Inam title deed is issued in favour of the 
‘Manager for the time being of the tem- 
ple, the reference made ‘to successors” 
in the context only indicates that the 
Inam is confirmed permanently. The first 
part of para 2 of the title deed cannot, 
therefore, be treated as a circumstance 


militating in any manner against the tem- 


ple’s title to the property. The second 
part of para 2 of the title deed has to 


be read in conjunction with ‘confirmed’ | 


appearing in Col, 22 of the Inam Fair 


Register. In Koteswara Rao’s case (AIR: 


1937 Mad 852) (supra) the Madras High 
Court had occasion to consider a num- 
ber of inam fair register extracts and 
bee deeds in a batch of appeals. It was 
eld : 


“It may here be observed that having 
regard to the scheme of the register, the 
most decisive entries are those appearing 
in Cols. 13 to 16, for, it is here that pro- 
vision is made for the entering of the 
name of the grantee, as shown in the 
relevant ancient records at different 
Stages from the date of the grant to the 
date of the preparation of the register 
this period covering in some cases more 
than a century. Again a distinction has 
been sought to be made on the basis of 
the entries in Col. 21. The phraseology of 
the Deputy Collector’s recommendation 
was not uniform. In some cases it mere~ 
ly ran ‘to be confirmed’; in certain cases, 
“the language used was “to be confirmed 
and continued so long as the service is 
regularly performed”. That no difference 
was in fact intended is shown by a com- 
parison of the registers in CMAs, Nos, 


A. L R. 
299 and 120 of 1934. The entries in the 


Statement and those in the register in 


CMA No. 299 of 1934 make it perfectly 
clear that the grant made to the deity; 
the recommendation in Col, 21 there was 
“to be confirmed”. In CMA No. 120 of 


1934 the admissions of the previous ar-~, 


chakas and the entries in the register 
likewise show indubitably that the grant 
was intended to be to the deity, but in 
Col, 21 we find that the recommendation, 
although based on data similar to what 
existed in the previous case, was dif- 
ferently worded which fact shows, as 
already stated, that this difference in 
the: phraseology is immaterial.” 


The Supreme Court in Lakshmi Nara- 
simha Chari v. Agastheswaraswamivaru 
(1960 SCJ 954) : (AIR 1960 SC 622) after 
considering Koteswara Rao’s case. (AIR 
1937 Mad 852) (supra) and some. other 
case decided by the Madras High Court, 
observed : l 


“This distinction was prominently 
brought out between the words. “to be 
confirmed so long as the service is per- 
formed” and “"“to.be confirmed to the 
party -so long as he continues the per- 
formance of the service”. The latter was 
held to be a personal grant and the for- 
mer was not so held”. 


The recommendation of the Deputy Col- 
lector under Col. 21 was merely to con- 
firm the Inam under Rule III, Clause 3 
tax free. It was that recommendation 
that was accepted by the Special Assis- 


tant and the Inam was confirmed. We 


have earlier extracted the specific R. IN 
which takes alike in its ambit grants 
given for a religious object such as sup- 
port of temples or for service therein, 
whether held in the names of the insti- 
tutions or of the persons rendering the 


- services. In terms of that Rule, the Inam 


was to be continued to the present 
holders and their successors so long as 
the ifstitution is maintained in an effici- 
ent state and the services continued te 
be performed according to the conditions 
of the grant. Para 2 of the Inam title 
deed does not detract in any manner 
from the title of the temple to the Inam 
recognised by the Inam Commissioner, 
We, therefore, find ourselves unable to 
approve of the reasoning given by our 
learned brother that para 2 of the Inam 
title deed supports the title to the ar- 
chaka in any manner. In Narasimhulu 
v. Rachamalla Chinna Ramaiah (1955 (1) 
Andh WR 293), Subba Rao, C, J., (as he 
then was) observed 2 i 
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-The words’ “so long as the ‘service - 


was performed” in the context can only 
mean so long as the temple was mam- 
tained as an institution by performing 
the necessary service”. a3 

12. In Sri Vallabharanaswami Varu of 
Swarna v. Deevi Hanumacharulu (1968) 
1 Andh WR 242: (AIR 1969 Andh Pra 
392), a Division Bench of this Court held 
that it is the Inam title deed which pre- 
vails over any other revenue accounts as 
it is the source of title. After considering 
some decisions noticed therein, they have 


deduced the folowing conclusions (at p.. 


397). 

“Though ‘the inam is described as 
Devadayam, it is not conclusive of the 
fact that it was granted to the deity but 
it merely indicates that it is for a reli- 
gious purpose. Unless the grant is made 
in favour of the Deity or the Manager 
for the time being, as representing the 
temple, it cannot be considered as a 
grant to the Deity. The mere fact that 
Col, 22 of the Inam Fair Register does 


not mention the name of the individual. 


in whose favour the inam is to be con- 
firmed does not conclude the matter in 
view of the fact that Col. 21 of the Inam 
Fair Register contains a clear recommen- 
dation that the inam should be confirm- 
ed to an individual. The recommenda- 
tions contained in the Inam Fair Reg- 
ister have to be read’ along with the 
recitals in the main title deed which was 
issued ag a result of the inam proceed~ 
ings.” l 
In the case on hand, the inam title deed 
is in favour of the Manager for the time 
being, as representing the temple. The 
entries in the Inam Fair Register cannot, 
therefore, be construed as indicating any 
grant made to the archakas. 


13, We now proceed to examine the 
entries made in the Inam Fair Register 
and see whether any of those entries 
support the title of the archakas to the 
property. Col. 2 describes the general 
class of the inam as “personal”. Col 8 
mentioned that. the inam was granted for 
.the support of the worshipper of _ the 
Pagoda, In Venkayya v. Sriramamurthy 
(AIR 1957 Andh Pra 53). A Division 
Bench of this Court had considered the 
meaning to be given to the terms “grant- 
ed for rendering service such as archaks 
etc., to the deity” and “devadayam ser- 
vice Inam granted for the offering . -and 
lamp-lighting service rendered properly” 
which appeared in a Devadayam. account 
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prepared by the temple. It was held that . 
such recitals cannot form the basis of - 
any view that the grant was for the per- 
formance of the ‘archakatvam service. 
They explain only the objects of the 
grant. They are general purposes. and 
only mean they were endowed for the 
support of the temple., We have earlier 
given reasons why the name of Nambi 
Ramanna should be read as falling under 
Col. 14, If Nambi Ramanna was found 
to be in possession at the time the reg- 
ister was prepared in accordance with 
Regulation 31 of 1802 or in the perma- 
nent settlement account, that cannot, by 
itself, be relied upon as establishing that 
Nambi Ramanna was in possession in 
his own right. He could have been in 
possession as the worshipper during the 
time those registers were prepared, 
When we come to Cols. 16 and 17, the 
name of Nambi Venkataramudu appears 
only as a worshipper of Nandikotkur 
~Anjaneyaswami and it was Anjaneya- 
swami’s name that was entered in the 
Survey accounts. As held in Venkayya v. 
Srirama Murthy (supra) “such mention 
of the name of archaka was in posses- 
Sion of the inam and enjoying the same 
TTP It is likely that the archakas were 
in possession of the lands on behalf of 
the temple and were appropriating the in- 
come therefrom to themselves and rend- 
ering service.” It is evident that at the 
time of the inquiry there were no 
trustees to the temple and archakas were 
in charge of the temple and this explains . 
the entry under Col, 16. The only entry 
that can, therefore, be said to be in 
favour of the archakas is that the gene- 
ral class of the inam was described as 
“personal”. But this entry Hag to be read 
along with the description of the inam 
as Devadayam or Pagoda Inam in the 
title deed. The description of the Inam 
as Devadayam or Pagoda Inam has to-be 
given preference over the classification of 
the inam as “personal” shown in the 
Inam Fair Registers. ; 
414, It will be difficult indeed to find 
a precedent which has considered 
a slight discrepancy such as this in the 
entries made in the Inam Fair Register 
and in.the Inam title Deed. We have 
examined in detail the cases re- 
lied upon by Mr. Kodandaramayya 
where the . entries were. held to 
Support .the claim made by archakas, 
In Tirumalai Tirupati. Kovil Kandadai 
Chariar v. .Pranatharthihara 
Chariar (30 Ind Cas 74): (AIR 1916. Mađ 


-~ 


` 
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331) the inam was confirmed to the de- 
fendants’ family at the time of the inam 
settlement, The inam Registers showed 
that they had been granted for service 
as Acharyapurusha in the Tirumalai 
Tirupati Devastanam so long as the ser- 
vice should be rendered, and the title 
deed acknowledges the title of the 


_ grantee to a devadayam or pagoda inam 


service “for the support of the pagoda 
called service of Acharyapurusha in the 
said temple,” 

15. In Jakkamreddi Seshadu Reddi v. 
S. Subrahmania Aiyer (AIR 1923 Mad 
163) the title deed confirmed the inam in 
the name of Laksmakka and her succes- 
sors, the grant having been made in 
favour of Papiah, husband. of Lakshmak- 
ka, in respect of Item No. 6 for making 
ornaments to the deity, concerning Item 
No. 7, the inam was recommended to be 


confirmed in the name of Pedda Reddi 


` and Subba Reddi for doing the service of 


sweeping and making wicks for the 
lamps of the temple and other deities. In 
respect of item No. 2, the original grant 
was in favour of J akkamreddi Subba 
Reddi though in the Inam Fair Register 
the name of- the original grantee was en~ 
tered as Sri Chenna Keswara Swami and 
the title deed was issued in favour of the 
Manager for the time being of the 
pagoda of Sri Chennakeswaraswamivaru. 
The grant was construed to have been 
made in the name of a named individual 
burdened with the trust of doing certain 
services for the temple, 


16. In Tripura Sundaramma v. Secy, 
of State (AIR 1928 Mad 282) the grant 
was made by a Moghul sovereign in 
favour of Sheik Ibrahim for the perfor- 
mance of certain rites in the mosque. It 
was, therefore, held that the suit mam 
was only a service inam and did not þe- 
long to the mosque. The Inam Fair Reg~« 
ister in giving the history of the inam, 
made a mention of the original grant and 
recommended that the inam be continued 
for the purpose originally contemplated 
subject to the payment of the annual 
kattubadi. The order of the Inam Com- 


missioner under Col, 22 was “continued 
accordingly.”. 
.17, In Roman Catholic Mission v. 


State of Madras (ATR 1966 SC 1457) the 
inam was granted in ancient times by the 
Rulers and they were held for the per- 
formance of puja in Sri Meenakshi 
Sundaraswaral Devasthanam, Madurai. 
The Inam Fair Register did not mention 
the name of the original grantee which 
it would have if the grant was personal, 


we 


A.L R. 


The names of the two Bhattars are en- 
tered but as Sthanikams of Pagoda 
Meenakshi Sundareshwaral and the inam 
is described as Devadayam for the ar- 
chakal service, that is to say, of puja 
parichakram in the temple and it is 
stated that the Inam Commissioner con~. 
firmed the inam., The Supreme Court 
relied upon the circumstance that if the 
inam was to a Brahmin personally, if 
would have been shown as ‘Brahma« 
dayam’ and ‘hereditary’. In Sri Vallabha= 
ranaswamji Varu of Swarna v. Deevi 
Hanumacharyulu (AIR 1969 Andh Pra 
392) (supra) the Inam Fair Re 
gister Extract described the inam 
as Devadayam >: and the 
the grantee owas shown as 
Vallabharajaswami Varu enjoyed by ar- 
chakulu. The recommendation of the 
Deputy Collector is that the inam be con- 
firmed to persons rendering archakam 
and akhandam service to the temple for 
the time being under Rules 3 and 27. The 
final decision of the Inam Commissioner 
was that the inam is confirmed so long- 
as the service of the Pagoda is efficient- 
ly kept up. The inam title deed was, 
however, granted to Deevi Banuma- 
charyulu and it was the said Vallabha~ 
charyulu’s title that was acknowledged 
by the Governor-in-Council of Madras, 
It is thus to be seen that in al? these 
eases cited by Mr. Kodandaramayya, 
there is definite material establishing the 
title of the service-holders. Mr. Ko- 
dandaramayya cannot, therefore rely on 
these decisions in support of his submis« 
sion that the grant in this case was a ser- 
vice grant made in favour of the archa- 
kas. 

18, We have, in the course of our dis- 
cussion in the previous paras, referred to 
some of the cases where the grant was 
construed as having been made in favour. 
of the temple and it is unnecessary to 
refer to them over again. 

19. In Arunachallam Chetty v. Ven= 
katachalapathi (AIR 1919 PC 62) (supra), 
the.inam register entries showed the 
grant to be in favour of the trustees of 
the endowment. In M. Srinivasacharyulu 
v. D. Pratyanga Rao (AIR 1921 Mad 467) 
certain grants which were made in favour 
of the deity were construed as inams in 
favour of the deity “and certain other 
gifts made in favour of archakas. for ren- 
dering services in the temple were con- 
strued as-inams granted to the archakas 
burdened with service. 

20. In Basavayya v. Teerthaswamula 
Varu ((1950) 2 Mad LJ 607) : (AIR 1951 
Mad 411), the grant was construed as one 
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made in favour of the deity, the Uttaradi 
Mutt swamigal being merely the manager 
for the time being. i pn 
21. In Satyanarayana v. Venkatapayy 

(AIR 1953 SC 195) the Inam Fair Register 
and the Inam statement which were ex- 
hibited in the case clearly indicated that 
the inam grant was made in favour of 
the temple. ' 

In Narayana Bhagwantrao Gosavi v. Go- 
pal Vinayak Gosavi (AIR 1960 SC 100) 
the grants were construed as having been 
made in favour of the deity. 


22, In the Inam-B Register, the lands . 


stood registered as Devadayam in the 
name of Sri Anjaneyaswami. The name 
of pujari Ramayya appears below the 
name of the temple as the person mam- 
taining the temple (Ex. A-2). The appear- 
ance of the name of archaka has to yield 
to the same explanation which we have 
given regarding the appearance of the 
name of archaka below the name of the 


deity under Cols. 16 and 17 of the Inam | 


Fair Register extract. In the 10-I Ac- 
count (Ex. A-3), the information given 
was Sri Anjaneyaswami temple service. 
Ex. A-11 is a register maintained by the 


endowments Department under S. 21 of 


1956. The suit land appears in that reg- 
ister as one of the temple properties and 
in the possession of the archaka, At page 
15 of the register, the following entry ap- 
pears : i 

“Pullaiah, the archaka ` is rendering 
service and enjoying land in lieu of 
wages. There is no hereditary service as 
such”. 


Besides the signature of the trustee, we 
also find this entry signed by Pujari Pul- 
laiah. This Register was marked during 
trial by consent. The Inams Abolition 
Act No. 37 of 1956 come into force on 
26-9-1956. Nandikotkur is a ryotwari vil- 
lage. In terms of S. 4 of the Act, the 
temple shall be entitled to a ryotwari 
patta if the land is held by the temple 
on the date of commencement of the Act 
and if the land is held by an inamdar 
other than an institution, he shall be en- 
fitled to a ryotwari patta depending upon 


whether the land had been earlier leased. 


out by him in favour of others or not. 
Evidently because of this Inams Aboli- 
tion Act, the then Trustee would appear 
to have taken the precaution of obtain- 
ing the signature of Pujari Pullaiah also 
in the register Ex. A-11. This signature 
subscribed by Pujari Pullaiah constitutes 
an admission, a valuable piece of evi- 
dence, to indicate that he recognised the 
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title of the temple to the property. For 
the first time,on 17-9-1958, Yathirajam 
Pullaiah claiming to be the archaka in 
the temple and as the Inamdar for the 
land in question, applied before the Inam 
Tahsildar for the grant of a ryotwar! 
patta in his name. On 30-4-1959, as the 
Special Deputy Tahsildar reached a pro- 
yisional conclusion that the inam belongs 
to the temple and that notice would ba 
issued to the claimant ‘Yathirajam Pul- 
laiah in due course (Ex. B-7) Yathirajam 
Jagannathamayya sold away the suit 
lands to defendants 1 and 2 for a total 
consideration of Rs. 15,000/- under Exs. 
B-1 and B-2. Pullaiah was the father of 
Sainath Rao, the 4th defendant. Jagan- 
nathamayya, father of DW-1, is the bro- 
ther of Pullaiah Jagannathamayya and 
Sainath Rao were the pujaris in the suit 
temple at the time this alienation took 
place. The Executive Officer of the tem- 
ple issued a show-cause notice dated 


-21-3-1966 and ultimately dismissed Sai- 


nath Rao from service by issuing the 
order under Ex. A-6. Disputes immedi- 
ately arose regarding the possession of 
the properties between the temple and 
defendants and those disputes are evi- 
denced by Ex. A-10 dated 21-3-1966 and 
Exs. A-4 to-A-9. The parties had been 
resorted to proceedings under Sec. 145, 
Cr. P. C. where the possession of the 
defendants on the relevant date was 
found and the plaintiff-temple had to ap- 
proach the Civil Court for a declaration 
of its title to the property. It appears 
that taxes for this land were paid in the 
name of Pujari Pullaiah till about the 
year 1962 and thereafter, taxes paid by 


. one Pujari Sainath Rao, The payment of 


these taxes since 1948 as evidenced by 
Exs. B-9 to B-18 does not carry matters . 
any further as persons in possession of 
the property would have paid the land 
revenue, These documents, therefore dis- 
close that till about the date of Ex. B~7, 
the property was being treated as a tem- 
Dle property. For the first time in 1958, 
a claim was put forward that the pro- 
perty belonged to the archakas. We have 
no hesitation in reaching the conclusion 
that the Inam in this case was granted 
in favour of the plaintiff-temple and it, 
was not a grant of a personal inam in 
favour of the archakas burdened with, 


- service. 


23. Though it is unnecessary to consi- 
der’ the effect of the proceedings under 
the Inams Abolition Act on the rights of 
parties the matter has been argued at 
length before us, We have accordingly 
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considered the various submissions: made 
by the learned counsel touching on that 
‘Aspect of the case.: On the application 
made by Yathirajam Pullaiah, the Spe- 
cial Deputy Tahsildar, Inams, Kurnool, 
made the following note on 30-4-1959 : 


“This will be dealt with at the time of 
issue of patta. The T. D. No. covered by 
the lands relates to a religious insti- 
tution. Patta will have to be issued in 
the name of the institution unless the 
petitioner proves it otherwise. Notice 
will be issued to him in due course un- 
der S. 7 (1).” 


Accordingly, the decision that the lands 


are inam lands situate in a ryotwari vil- 
lage of Nandikotkur and held by the in- 
stitution was ordered to be notified. 


_ 24 Section 3 contemplates an enquiry 
to be held after giving the persons or 
institutions concerned a reasonable op- 
portunity of adducing any evidence in sup- 
port of their cases and the Tahsildar may 
also examine any relevant document in 
the possession of the Government and 
give his decision in writing in regard to 
items (i) to (iii) in sub-sec. (1) and com- 
municate the decision to the persons or 
institutions concerned. Any person or in- 
stitution aggrieved by a decision of the 
Tahsildar, was given the right of appeal 
to the Revenue Court within 60 days 
‘from the date of communication of the 
decision. The decision of the Revenue 
Court and in case no appeal is filed, the 
decision of the Tahsildar under sub-sec- 
tion (3) shall be final. Every such deci- 
sion shall as soon’ as possible, be publish- 
ed in the District Gazette, and in such 
other manner as may be , prescribed. 
Every such decision shall be binding on 
all persons and institutions claiming an 
interest in any such inam land notwith- 
standing that such persons or institutions 
have not filed any application or state- 
ment, or adduced any evidence or ‘ap- 
peared or participated in the proceedings 
before the Tahsildar or the Revenue 
Court, as the case may be. S. 7 of the 
Act provides for the- grant of ryotwari 
. pattas. In the plaint, the allegation was 
made that the patta for the suit land 
has’ been granted in the name of the tem- 
ple by the Inam Tahsildar after due en- 
quiry under the Inams Abolition Act. The 
defendants disputed the correctness of 
this statement, According to them, no 
notice was served by the Special Deputy 
Tahsildar in the said enquiry either at 
the time of determination of the 
questions contemplated. under Sec 


A.L R, 
tion 3 -of the Act or after rendering 
the decision: They have also disputed 
that any patta has yet been granted in 
favour of the temple. The. temple has not 
filed any patta allegedly granted in its 
favour under the Inams Abolition Act 
Neither party has let in evidence to 
establish that the archakas were given 
any notice by the Inam Tahsildar. We 
have, therefore, to proceed on the as- 
sumption that the decision of the Inam 
Tahsildar was arrived at without giving 
the notice contemplated under S. 3 (3) of 
the Act, ' l 


25. The submission of Mr. Venugopala 
Reddy is that once the Tahsildar has 
reached the decision, it shall be binding 
on all’ persons notwithstanding the fact 
that the defendants did not adduce any 
evidence or appeared or participated in 
the proceedings before the Tahsildar. 
Such an argument may arise for con- 
sideration if the defendants were given 
notice of the enquiry contemplated un- 
der S. 3 (3) of the Act. Where there is 
nothing to indicate that any such notič 
of enquiry was given to the 
the enquiry proceedings stand ; 
There is, therefore, no decision of the 
Revenue Court (which?) would preclude 
the defendants from contending that they 
are not bound by the decision of the Inam 
Tahsildar, Raghuvir, J. in W. P. No. 3490 
of 1975, D/- 13-7-1977 (Andh Pra) dealing: 
with a case where such notice was not 
issued to the persons who are in posses- 
sion of the land, held that the order of 
the Revenue Court does not bind the writ 
petitioners as the petitioners have had 
no notice of enquiry under S. 3 of the 
Estates Abolition Act. We agree that 
where parties interested in the property 
were not given the notice contemplated 
under the Act and the enquiry was held 
behind their back, the decision arrived 
at by the Revenue Court cannot bind the 
parties against whom any such decision 
had been arrived at. We also hold that 
the finality contemplated under Sec. 3 
sub-sec, (7) of the Inams Abolition Act 
arises only where the decision had been 
arrived at after giving notice to the par-| , 
ties in accordance with S. 3 (3) of the Act 
and not otherwise. | oO 


. 26. .. Mr. Venugopala Reddy has plac- 
ed reliance on Moolavisal .Nagabhushanam 
v. - Revenue Divisonal Officer Markapur 
((1963) 2 Andh WR 201) to contend for 
the finality of the decision under S. .3 (7 
of the Inams Abolition Act when once’ 
such a decision had been reached. . In that 
case, the petitioner who was issued a 


` 
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notice by the Dei Tahsildar, filed a. 
representation on , 17-11-1958. The De- 
puty Tahsildar however, returned the 
representation on 18-11-1958, calling for 


particulars of the lands involved. Those- 


particulars were, however not furnished 
by the petitioner and the Deputy Tahsil- 
dar proceeded with the enquiry and came 
to his decision under sub-sec. (3) of S. 3 
on 10-12-1958 holding that the lands in 
question were inam lands in a ryotwari 
village and were held by Sri Chenna- 
malleswaraswami temple an institution. 
Basi Reddy, J. held that the- decision had 
become final. This is clearly a case where 
the notice contemplated under S. 3 of the 
Inams Abolition Act was given to the 
petitioner and the petitioner also appear- 
ed before the Deputy Tahsildar during 
the enquiry and made a written represen- 
tation which was found to be defective. 
‘Subsequently the petitioner took no 
further interest in the matter when the 
representation was returned, calling for 
particulars of the lands involved. Mr. 
Venugopala Reddy cannot, therefore, seek 
any support from this decision to contend 
for the finality of the decision reported 
in Ex. B-7, ; 

27. Mr. Venugopal Reddy, placing re- 
lance on Bhavanarayana Swamivari Tem- 
ple v. Vedapalli Venkata Bhavnarayana- 
charyulu (1971 (1) Andh WR 49) (SC) has 
made the submission that the decision of 
the Inam Tahsildar operates as res judi- 
cata. We have held in the preceding para- 
graph that there was no decision as such 
rendered by the Inam Tahsildar to which 
the archakas were parties. We fail to see 
how such a decision can at all operate as 

res judicata. 


28. Our learned ee in holding in 
favour of the defendants on this point, 
relied upon a Divisional Bench decision of 
this Court in Peda Govindayya v. Subba 
Rao (1869 (2) Andh LT 336). The fact 
of that case, however, reveal that the 
very land itself constituted _ a Bharma- 
dayam tope of an institution and there 
Is no question of the land . having been 
held by an institution. The dispute there 
was not so much as to the entitlement 
to a ryotwari patta, but the character 
in which the person in whose favour the 
Tyotwari patta was issued, was’ holding 
property, whether as a trustee or as an 
Independent owner of the property. There 
are, however, certain observations made 
in this judgment that the order: of the 
Revenue Authorities granting patta in 
favour of the defendants cannot, there- 
fore, be regarded ds conclusive of ‘the 
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defendants’. title to the property. Mr. 
Venugopala Reddy’s submission is that 
the Supreme. Court while considering an 
analogous case arising from the Estates 
Abolition Act in Chenchulakshmamma v. 
Subrahmanya Reddi (AIR 1980 SC 133) 
has given a‘finality to the decisions of 
the Settlement Officer and that these ob- 
servations made in Peda Govindayya’s 
case (supra) are no longer good law, In 


. the view we have taken that there has 


been no decision of the Inam Tahsildar 
which could bind the defendant, we con- 
sider it unnecessary to deal with the fur- 
ther submission as to whether the ob- 
servations made in Peda Govindayya’s 
case (supra) are no longer good law in 
view of the decision of the Supreme Court 
in Chenchulakshmamma’s, case (supra). 


29. We accordingly set aside the judg- 
ment of our learned brother and decree 
the suit declaring the plaintiffs title to 
the suit property and directing the defen- 
dants to. deliver possession of the suit 
property .to the temple. The past profits 
claimed in the suit and the future profits 
till delivery of the possession of the pro- 
perty are directed to be determined in 
appropriate proceedings under O. 20, 
R. 12, C.P.C. Defendants 1 and 2 are di- 
rected to pay the plaintiff-temple its costs 
throughout, | 

30. ‘Mr. P. Kodandaramayya has made 
an oral request for grant of leave to ap- 
peal to the Supreme Court. We do not 
consider that any substantial question of 
law of general importance, which needs 
to be decided by the Supreme Court, is 
involved in this case. Leave is according- 
ly refused.. 

_ 31. Mr. Kodandaramayya has also 
made an oral request for suspending the 
operation of the judgment. Three months’ 
time is given to the respondents to ap- 
proach the Supreme Court and get any 
appropriate orders and execution of the 
decree be stayed accordingly. 

Appeal allowed 
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. „Appeal Against Order Nos. 313, 314, 
315 and 316 of 1980, D/- 2-3-1982.* 


*Against ‘order of Addl. Motor Accidents 
Claims Tribunal, Nellore, D/- 13-2-1980. 
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(A) Motor Vehicles Act (4 of 1939), 
S. 86 (2) (b) (i) (9 — A. P. Motor Vehi- 
cles Rules (1964), R. 213 (iv) and (v) — 
Goods vehicle carrying passengers for 
hire meeting with accident -— Passengers 
carried in violation of terms of policy 
' and permit — Insurance company is not 
liable for compensation to injured’ pas- 

sengers, l 
_ For invoking S. 96 (2) (b) (i) -(c) to ex- 
onerate the insurance company from 
liability under the Act it is necessary to 
establish (1) that there has been a viola~ 
tion of a specific condition of the insur- 
ance policy and (2) that the transport 
vehicle has been used for a purpose not 
allowed by its permit. Under R. 213 a 
goods vehicle is entitled to carry six per- 
sons in all in addition to the driver in 
the vehicle but those six persons must 
be either the employees of the owner of 
the vehicle or the owner of the goods 
or his agents or servants ag the case may 
be. Where the goods vehicle insured with 
the insurance company while transport- 
ing goods carried passengers who were 
music artists for hire in violation of the 
terms of the insurance policy and the 
permit granted under the Act and met 
with an accident the insurance company 
would not be liable for compensation to 
the injured passengers. (1979) 1 APLV 
(HC) 401 and AIR 1974 Andh Pra i120, 
ExpL; 1978 Acc CJ 267 (Punj & Har), AIR 
1979 Madh Pra 74 (FB) and AIR 1980 
Punj & Har 167, Dist. (Paras 6, 9, 10) 


(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 96 (2) — Claim for compensation — 
Defences open to insurance company are 
only those as set out in S. 96 (2). (Para 5) 
Cases Referred: Chronological aee 
AIR 1980 Punj & Har 187 
(1979) 1 APLJ (HC) 401: 
LT 381- ` 
AIR 1979 Guj 9: 1979 Kci CJ 292 (FB) 3 
AIR 1879 Madh Pra 74: 1979 Acc CJ 281 


(1979) T And 


(FB) 14 
4978 Acc CJ 267: 1978 TAC 363 (Punj & 
Har) 13 
AIR 1974 Andh Pra 120: 1974 Ace CJ 13 
j 12 


I. A. Naidu, for Appellant; P. Venkata- 
muni Reddy, for Respondents. 


_ JUDGMENT:— These four. ` Civil Mis- 
cellaneoug Appeals are preferred by the 
Insurance Company . questioning the 
award of the Motor Accidents Claims 
Tribunal. The contention of Mr. I. A, 
Naidu is that, on the findings recorded by 
the Tribunal, the Insurance Company 
could not have been made liable for pay- 
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ing the compensation awarded. It is ne= 
cessary to state a few facts: 


2 On 14-12-1978, the petitioner in 
O, P. No. 236/1978 (First respondent in 
C.M.A. 313/80) was driving the lorry, 
APQ 3547 loaded with Gammaxine bags, 
He was transporting them from Doopadu 
Railway Station, to Nellore. While going 
on the Bombay-Nellore High Road, near 
Badvel town, he met a party of music 
artists. They were stranded for want of 
transport, At their entreaty, the driver 


‘agreed to accommodate them in the lorry 


and, accordingly, they got into the lorry. 
When the lorry reached K. M. 61 near 
Kona Samudram  Cross-roads; within- 
D. C. Palli Police Station limits, the lorry 
dashed against a palmyra tree, and _ got 
damaged. The inmates, including the 
driver and the three music artists who 
got into the lorry near Badvel town, 
were also injured. Claims were laid by 
the driver, as well as the said three 
Artists for compensation, both against 
the owner of the vehicle and the Insur- 
ance Company, The Tribunal found that 
the three music artists having paid the 
hire or the charges, as the case may be, 
for travelling in the lorry, must be held 
to be persons carried for hire or reward, 
as the case may be (it found that they 
were carried in the cabin of the lorry) 
and purporting to follow the Full Bench 
decision of the Gujarat High Court in 
Ambaben v, Usmanbhai Amirmiyya 
Sheikh, 1979 Acc CJ 292: (AIR 1979 Guj 
9), the Tribunal held the Insurance Com- 
pany liable for paying the amounts 
awarded by it. Hence these appeal, 


3. So.far as C.M.A. No, 313 of 1980 
is concerned, the claimant is the driver 
of the lorry, and there can hardly be . 
any dispute about the liability of the 
Insurance Company to pay the compensa- 
tion to him. No doubt, such compensation 
has to be determined having regard to 
proviso (i) to cl. (b) of sub=sec. (1) of 
S. 95. It is not complained before me that 
the determination of the quantum- ‘of 
compensation has not been done in ac 
cordance with the said proviso. There- 
fore, so far as C.M.A. No. 313-of 1980 is 
concerned, there can be no legitimate 
grievance. It is, accordingly, dismissed 
with costs. . 

4. The main contention of Mr. I. A, 
Naidu, the learned counsel for the. ap- 
pellant-Insurance Company, is that, so 
far as the three music artists are con- 
cerned, they were not the employees of 
the owner of the vehicle, nor were they 
the owners of ‘the goods, or servants or 
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agents of the owner of the goods being 
transported in the lorry. They were 
taken as passengers by the driver con® 
trary to the conditions of the permit re~ 
lating to the lorry (goods vehicles). He 
submitted that, according to the express 


terms of the insurance policy, taking of- 
such passengers is prohibited. If so, it is_. 


argued, the Insurance Company cannot 
be made liable for the compensation 
awarded. l 

5. Itis now well settled that the only 
exceptions which an Insurance Company 
can plead in a claim’ for compensation, 
are those set out in sub-sec. (2) of S. 96 
of the Motor Vehicles Act, Mr. L A. 
Naidu relies upon sub-cl. (i) (c), occur- 
ring in cl. (bj ‘of sub-sec. (2). In other 
words, his contention is that there has 
been a breach of a specified condition of 
the policy, excluding the use of the lorry 
in question for conveyance of passengers 
for hire or reward. I am inclined to up- 
hold this contention. The clause and the 
sub-clauses which are relevant, and are 
attracted in the present case, are the 
following:— 

s an insurer to whom notice of 
the bringing of any such proceedings is 
so given shall be entitled to be made a 
party thereto and to defend the action ov 
any of the following grounds, namely: 

(a) xx XX KX 

(b) that there has been a breach of a 
specified condition of the- policy, being 
one of the following conditions, namely:-- 

(i) a condition excluding the use of the 
vehicle— . 

(a) & (b) xx XX XX 

(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle is a transport vehicle 


eregneeane 


6. -According to cl. (b) of sub-sec. (2), - 


Violation of any and every condition of 
policy does not exonerate the insurer 
from the liability under the Act. The vio- 
lation must be of a specific condition of 
a specified nature. Since in this case, Sec- 
tion 96 (2) (b) (i) (c) is being invoked if 
is necessary to establish two things viz., 
(i) that there has been a violation of a 
specific condition of the policy, and {ii} 
that the transport vehicle has been used 
for a purpose not allowed by its permit. 

7. Before proceeding to deal with 
these questions, it ig necessary to refer 
to some more provisions of the Act and’ 
Rules. The expression ‘transport vehi- 
cle’ ig defined by CL (33) of S. 2, to mean 
"a public service vehicle, or a goods vehi- 
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cle”. ‘Goods Vehicle’ is defined by Cl. (8) 
of S. 2, to mean “any motor vehicle con- 
structed or adapted for use for the car 
riage of goods or any motor vehicle not 
so constructed or adapted when used for 
the carriage of goods, solely or in addi- 
tion to passengers”, 

8. Rule 213, part-V, of the A. P. Motor 
Vehicles Rules, sets out the additional 
conditions applicable to goods vehicles. 
Conditions (iv) and (v) are relevant for 
the present purpose, and they read as fol- 
lows:— 


(iv) No other person shall be carried 
in the cab of the vehicle beyond the num- 
ber for which there is seating accommoda~ 
tion at the rate of 284 millimeters measur~ 
ed along the seat, excluding the space re- 
served for the driver, for each person. 


(v) Not more- than six persons in all- 
in addition to the driver shall be carried 
in the vehicle except with the permission 
of the Transport Authority.” 


9. Admittedly, the vehicle in question 
is a goods-vehicle constructed for the 
carriage of goods. It is, no doubt, true 
that it is entitled to carry not more than 
Six persons in all, in addition to the 
‘driver, in the vehicle; but, the six persons 
mentioned therein must be either the 
employees of the owner of the vehicle, 
or the owner of the goods, or his agents 
may be. It is 
not open to the driver to take passengers 
for hire or reward. It is not brought to 
my notice that the permit for a goods 
vehicle issued under the Act, entitles such 
a goods vehicle to carry passengers for 
hire or reward. It is thus clear thal 
under the permit issued for the vehicl 
in question under the Motor Vehicles 
Act, it isnot permitted to carry passen- 
gers for hire or reward, 


10. Now coming to the policy issued 
by the appellant, it expressly states. that 
“the policy does not cover......... (3) use 
for the conveyance of passengers for hire 
Or reward... n 


Thus, in this case, both the conditiens 
contemplated by the relevant sub-clauses 
in Sub-sec. (2) of S5.. 96 are satisfied and, 
therefore, the Insurance Company cannet 
be held liable. ; l 


11. It is, however, necessary to briefly 
refer to certain decisions relied upon by 
both the counsel before me. The first 
decision relied upon by the learned coun- 
sel for the respondents-claimants is of a 
Bench of this court in M. Suryanarayana 
v. G. Satyavati (1979) 1 APLJ (HC) 401. 
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That was a case. where the owner of the 
goods met with an accident, and claimed 
eompensation on that account. On behalf 
of the Insurance Company, an objection 
was raised that the Insurance Company 
was not liable, inasmuch as the injured 
person (owner of the goods transported 
in the vehicle) was not a person carried 
for hire or reward, or by reason of, or 
in pursuance to a contract of employment. 
It was argued that the owner of the 
goods who travels in a goods vehicle is 
not entitled for compensation for any ac- 
cident which causes injury or death. This 
argument was rejected by the Bench hold- 
ing that the claimant in that case, who 
was the owner of the goods being trans- 
ported in the lorry, was accompanying 
the goods as in the normal situation and 
that, his travelling in the vehicle cannot 
-be ‘said to be unauthorised or prohibited 
by the permit, or by the policy. So far 
as the permit is concerned, it was observ- 
ed, with reference to condition (v) in 
R. 213-V, that six persons in all can be 
_carried'in addition to the driver, in a 
goods vehicle and that, the owner of the 
goods was within the permitted category. 
So far as the policy is concerned, the 
Bench observed that the Insurance Com- 
pany failed to produce the policy and, 
therefore, it cannot be said whether the 
policy prohibited the owner of the goods 
being carried in the vehicle. But, in my 
opinion, condition (v) of R., 213-V cannot 
be extended to passengers who have noth- 
ing to do either with owner of the vehi- 
cle, or with the owner of the goods, in 


the sense that they are not the employees” 


f the owner of the vehicle, nor ` are 
they the owners, or servants or agents of 
the owner/owners of the goods carried in 
the vehicle. 


12. The next decision relied. upon is of 
Venkatrama Sastry, J. in Hindustan Ideal 
‘Insurance Corporation Ltd. v. Manne 


‘Chimperamma, 1974 Acc CJ 13: (AIR 
1974 Andh Pra 120). Following the 
decisions rendered by various High 


Courts, the learned. J udge observed in 
para 15 (of Acc CJ): (para 14 of AIR): 


“All the above four decisions are dir- 
ectly in point and conclude the question’ 
in this case. The principle behind. all 
these decisions is that under proviso to 
S. 93 (1)-(@) of the Act, the Insurance 
Company is Hable to meet. the liability 
in respect of death or bodily injury of a 
passenger only if he has been carried. for. 
hire or reward er by.reason of or in-pur- ` 
suance of a contract of employment. -~ If 
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Singh, 1978 Acc CJ 267 (Puni 


A. LB, 


both these things are-absent,-then the In- 
surance Company: escapes the liability 
“That was also a case where the 
Claimant was the owner of the goods car- 
ried in the vehicle. The learned Judge, 
however, held that, since the owner of 
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- the goods cannot be said to be a person 


carried for hire or reward the Insurance 
Company cannot be held liable. This de- 
cision must, however, be read and under- 
stood subject to the subsequent Benc 
decision, referred to above. In any T 
as I have stated above, since the permi 

of the vehicle prohibits the carrying of 
passengers for hire or reward, which i 
also prohibited by the policy, the Insur- 
ance Company cannot be, made liable in! 
these matters. 

13. Learned Counsel for the respon- 
denis claimants then relied upon the deci- 
sion of a single Judge in Sunder Lal v. Om 
& Har) 
but, I find that this decision does not deal 
with the liability of the Insurance Com- 
pany, nor with Ss. 95 and 96 of the Act, 

14. The next decision relied upon . is 
that of a Full Bench of the Madhya Pra- 
desh High Court, in Narayanial v. Rukh- 
manibai, 1979 Acc CJ 261: (AIR 1979. 
Madh Pra 74). That again is not a case 
dealing with the liability of an Insurance 
Company, with reference to Ss, 95 and 
96. The decision deals only with the liabi- 
lity of an owner. It was held that since 


there was no express prohibition by the 


master from giving lift to any one in ths 
truck, the owner is liable to pay compen= 
Sation to the passengers. who were given 
a lift by the driver, no doubt, contrary to 
the express Rules framed under the Act. 


-15. The other decision relied upon by 
the learned counsel for- the respondents- 
claimants, is Jiwan Dass Roshan Lal v, 
Karnail Singh, AIR 1980 Punj & Har 167. 
‘This again is not a case dealing with’ the 
liability of an Insurance Company. but 
that of the owner alone. The principle of 
this decision, howéver, -seems to run 
counter to the decision of the Full Bench 
of the Madhya Pradesh High Court; hut, 
it is not necessary to deal: with the said 
aspect definitively for the purpose of 
these appeals. - 


16. For the above reasons, the’ three 
appeals, viz., C. M. As. Nos: .314 to 316 
of 1980 are ‘allowed; but, in the circum- 
stances, without costs, The liability oft 
the owner of the vehicle, however, re- 
‘mains undisturbed -and it shall- be open 
to the. claimants to proceed against the 
‘owner of the vehicle for realisation of 


1982 - Mallavarapu .v.: 


the compensation. awarded to them. There : 
shall be no order as to costs in these three. 
appeals, 

“Order acconuinely: 


Buddaraju. A. P. 313. 


JUDGMENT:— Plaintiff is.- the- appel- 
lant. He filed a-suit for recovery of a sum 
of Rs. - 31,686, being the balance of the 
principal and interest-due.on a register-. 


. ed mortgage bond. dt. 29-8-1960,. execut~ 


e 
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Mallavarapu. Suryanarayana- Murthy 
and.others, Appellants v. Buddaraju 
Suryanarayana Baju and others, Respon- 
dents. 

Appeal No, 420 of 1978,  D/- 4-3- 1982.* ' 

Contract Act (9 of 1872), S. 74 — Mort- 
gage bond providing for payment `of 
compound interest in case'of default — 


Charging: of compound interest, in case of 


default, at same rate is not per se penal. 
AIR 1958 Andh Pra 598 and AIR 1863 
Andh Pra 117, Not followed in view of 
AIR 1936 PC 283. 


Even in case it is held that the charg- 
ing of compound interest, in case of de- 
fault, at the same rate is penal, even then 
the mortgagee has to be compensated as 
contemplated by S. 74 of the Act, for the 
deprivation . of compound interest and 
such compensation can extend up to the 
amount which would be payable if com- 
pound interest is charged as stipulated. 
Charging of compound interest in case of 
default at the same rate is not per se 
penal. Case law reviewed. AIR 1981 Andh 
Pra 77, Rel. on; AIR 1958 Andh Pra 598 
and AIR 1963 Andh Pra 117 Not followed 
in view of AIR 1936 PC. 283. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1981 Andh Pra 77: (1980) 2 APLJ 

(HC) 28 l 4, 10 
(1972) A. S. No. 334 of 1970, D/- 1-8-1972 

(Andh Pra) ‘10 
AIR 1963 Andh Pra 117: (1962) 2 ae 

WR 100 
AIR 1958 Andh Pra.598: 

WR 255 . 

AIR 1939 Mad 481: 


5, 8, 
(1958) 1 ‘and 

5, 8, 9 
(1939) 1 Mad LJ 491 


8 
AIR 1936 PC 283 : 1936 All LJ 1191 5, 9 


AIR 1925 Mad 332 7 
AIR 1921 Mad 378: 41 Mad LJ 470 6 
AIR 1917 Mad 5: 37 Ind Cas 799 6 


910) 8 Ind Cal 339: 1910 Mad WN 784. .8 

1906) 34 Ind App 9: ILR 34 Cal 150 (PC) 

5, 6, 9 

“M. S. R. Subramanyam, for Appellants; 
C. Poornaiah, for Respondents, ` 


“Against decree of Sub. Judge, Kakinada 


in Original ' Suit No. 42 of 1977; D/- 
29-10-1977. - 
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ed by the Ist defendant and his wife, in 


. favour. of the plaintiff and his father, The 


Principal amount under the mortgage 
bond is Rs. 11,000. According to the terms 
of the mortgage, interest is payable at 
the rate of 0.94 paise per cent per men- 
sem, once in six months, and the princi- 
pal ‘amount has to be discharged in. five 
equal instalments, by 29-8-1965. It was 
further provided that, in default of pay- 
ment of any instalment, the amount will 
carry compound interest at the same rate, 


- with half yearly rests. Suit was filed al- 


leging that the mortgagors-defendants 
have failed to pay the amount -as stipu- 
lated, . . 

2. The legal representative of the lst 
defendant (the Ist defendant died pend- 
ing the suit) filed a written statement, 
contending that he is not aware of the sult 
mortgage bond, and putting the plaintiff 
to strict proof thereof.. He stated that he 
is not aware of the execution of the suit 
mortgage bond, and the receipt of. con- 
sideration thereunder. He submitted fur- 
ther that the compound rate of interest 
claimed in the mortgage bond, in case of 
default, is penal and, therefore, unen- 
forceable, He submitted that if simple 
interest is calculated on the principal 
amount, the amount due would be far 
lesser than the amount claimed in the 
suit. . 

3. On the above pleadings, the learn- 
ed Principal Subordinate Judge framed 

~ three issues, viz., 


(1) Whether the plaintiff.is entitled to 
claim at the penal rate of interest; 

(2) Whether the mortgage is true and 
binding on the 4th defendant; and 

(3) To what relief?” 
On issue No. 2 he held that the mortgage 
is true and binding on the 4th defendant 
(legal - representative of the ist defen-. 
dant). On the first issue, the learned Sub- 
ordinate Judge, held that the charging of 
compound interest in case of default in 
‘paying the instalment on the prescribed 
date, is penal within the meaning of Sec- 
tion 74 of the Contract Act and is, there- ` 
fore unenforceable. Accordingly, he 
granted a decree for the principal amount 
of Rs: 11,000 with simple interest at the 
rate of 0.94 paise per cent per mensem,. 
less the- part. payments already made.. 
This interest was granted from the - date’ 
of mortgage till -the expiry. of the period 


-= 
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of redemption, and thereafter at the rate 
of 6% per annum, till the date of pay- 
ment, The: plaintiff hag filed this appeal 
aggrieved by the refusal of the court to 
award compound interest as stipulated in 
the mortgage bond. This question has 
to be decided with reference to S, Y4, 
Contract Act, 


4. The mortgage bond (Ex, A-I] pro- 
vides, inter alia, that to be pald once in 
six months at the rate of 15 annas per 
cent’ per mensem and, in- case of default, 
the amount of interés— accrued shall be 
Included in the principal amount and if 
shall become the principal amount, and 
from that date till the data of payment, 
compound interest af tha rate of 15 
annas per cent per mensem, with half- 
yearly rests, on that principal amount 
has to be paid, relying upon a decision 
rendered by me in Messrs, P. Samba- 
murthy v. M. Krishna Rao, (1980) 2. APLJ 
(HC) 28: (AIR 1981 Andh Pra 77), Mr. 
M. S. R. Subrahmanyam, the learned 
counsel for the appellant, contends that 
charging of compound interest in case of 
default, at the same rate, cannot be held 
to be penal per se and that, therefore the 
court below was not right in refusing to 


, award interest as claimed. 


5. On the other hand, the learned 
counsel for the respondents brings to my 
notice two decisions of this Court viz, 
Ramanna v. Butchamma, (1958) 1 Andh 
WR 255 at page 261: (AIR 1958 Andh 
Pra 598 at pp. 603-4) and D. Radhakrish- 
nayya v. T. Satyanandam, (1962) 2 Andh 
WR 100: (AIR 1963 Andh Pra 117); where 
it has been held that the charging of 
compound interest, in case of default, 
even at the same rate, is penal and must 
be relieved against under Section 74 of 
the Contract Act. Mr, C. Poornaiah the 
learned counsel for the respondents has 
fairly brought to my notice the two 
lines of decisiong where apparently con- 
tradictory views have been taken. I will 


` first refer to the decision of the Privy 


Council in Bhushana Rao v, Subbayya, 
AIR 1936 PC 283 which is one of the de- 
cision relied upon by me in my decision 
aforesaid. In that case, the mortgage 
amount of Rs. 5,000 was repayable in 
five years in instalments, -with interest 
at 11 annas, per cent per mensem, and 
it was provided that, fn case of default, 
interest shall be enhanced ‘to Rs. 1-4-0 
per cent per mensem. In other 


rate of compound interest was stipulated. 
It was argued that the charging of the 
compound interest at a higher rate 
| 
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words, 
for the arrears of instalments, a higher 


A.I. R. 


‘penal. This was answered by the Privy 
Council in the following words:— 


, Ag regards the stipulation for the pay- 
ment of compound interest, in the event 
of default, at a rate of higher than that 
of the simple interest, the High Court 
was justified in holding it to be a penal 
provision. As observed in (1906) 34 Ind 
App 9: 

"Compound interest is T itself perfect- 
ly legal, but cOmpound interest at a rate 
exceeding the rate of interest on the 
principal moneys, being in excess of an 
outside the ordinary and usual stipula- 
tion, may well be regarded ag in the 
nature of a penalty”. 

The plaintiff has therefore been rightly 
allowed compound interest at the same 
rate as simple interest......... ; 
This decision clearly shows that the 
charging- of compound interest in case of 
default, at the same rate, is not per se 
penal, ; 

6. A Bench of the Madras High Court 


~held in Malli Chettiar v. Veeranna Tevan, 


(1921). 41 Mad LJ 470: (AIR 1921 Mad 
378), “a stipulation to pay compound in- 
terest from the date of default at the 
same rate as the simple interest, is not a 
penalty within the meaning of S$. 74 of 
the Contract Act”, The learned Judges 
relied upon the decision in Sunder Koer 
v. Rai Sham Kei Shan, (1906) ILR 34 Cal 
150 and refused to follow the decision in 
Venkataramaiah Pillai v. Subramanya 
Pillaji, (1917) 37 Ind Cas oe (AIR 1917 
Mad 5). 


T7. SimilarÌy, in Anan Japerumal 
Konar v. Pichamuthu Nadar, AIR 1925 


‘Mad 332, a Bench of the Madras High 


Court has held that a bare stipulation to 
pay compound interest in default of pay- 
ing the interest on due date, is not penal, 


8. On the other hand, there are dec- 
sions which take a contrary view. They 
are Maddur Veera Reddi v. Madam 
Subbanna Setti, (1910) 8 Ind Cas 339 
(Mad), Ramamurti v. Subba Rao, (1939) 
I Mad LJ 491: (AIR 1939 Mad 481), 
Ramanna v. Butchamma, (1958) 1 Andh 
WR 255 (at p. 261): (AIR 1958 Andh Pra 
598 at PP. 603-4) and Ð. Radhakrish- 
nayya v. T. Satyanandam, (1962) 2 Andh 
WR 100: (AIR 1963 Andh Pra 117), FH 
would be sufficient if I refer to the last 
two decisions. 

9. In Ramanna v. Butchamma (AIR 
1958 Andh Pra 598 at p. 604), the learned 
Judges held that the stipulation to pay 
compound interest, in case of default, at 


is the same rate as stipulated in the deed, 
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is penal. The learned J udges formulated 
the test to be applied in these cases, in 
the following words:— 


"The test in our opinion to see whe- 


ther the debtor has to make an additional - 


money payment and whether it throws 
an additional burden on him by way of 
punishment for committing default...... 

Applying this test, they held that the 
charging if compound interest even at 
the same rate, is penal, Similarly, in 
D. Radhakrishnayya v. T. Satyanandam, 
(1962) 2 Andh WR 100: (AIR 1963 Andh 
Pra 117) another Bench came to the same 
conclusion, relying upon the decision in 
Ramana v. Butchamma, (1958) 1 Andhb 
WR 255 (at page 261): (AIR 1958, Andh 
Pra 598 at pp. 603-4). But, I find 
neither of these two decisions refers to 
the decision if the Privy Council in Bhu- 
shana Rao v. Subbayya, AIR 1936 PC 283, 
or to the decision in Sunder Koer v, Sham 
Krishna, (1906) ILR 34 Cal 150: 34 Ind 
App 9 referred to in the Privy Council 
decision nor to the earlier Madras deci- 
siong aforesaid taking a contrary view. 
In the face of these two mutually con- 
flicting lines of thought, I prefer to fol- 
low the view which I have already taken 
in the aforesaid decision, particularly 
because, it appears to be consistent with 
the view taken by the Privy Council. No 
decision of the Supreme Court taking 
a contrary view has been Prongat to my 
notice. 


10. It should be remembered as 
pointed out by Chinnappa Reddy, J. in 
A. S. No. 334/70, dt. 1-8-1972 that over 
the reeent years there has been a sub- 
stantial change in the economy and mar- 
ket conditions in our country and that, 
ęven the Banks are now charging more 
than 12% compound interest. This deci- 
sion was referred to by me in the deci- 
Sion in P. Sambamurthy v. M. Krishna 
Rao, (1980) 2 APLJ (HC) 28: (AIR 1981 
And Pra 17). 


11. It should also be noticed that, 
under S. 74 of the Contract Act, when a 
contract has been broken, and if sum 
named in the contract as the amount to 
be paid in the-case of-such breach, is 
avoided on the ground that it is penalty, 
the party who has broken the contract 
Should be made to pay reasonable com- 
pensation. not exceeding the amount so 
named or, as the case may be, the 
penalty stipulated for, It is, therefore, 
clear that even if it is found that the 
charging of compound interest is penal 

se, even then the mortgagee has to 
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be compensated for the deprivation o 
compound’ interest; and such compensa- 
tion can extend up to the amount which 


money market conditions, 
opinion, that even if it is held that the 
charging of compound interest, in case o 
default, at the same rate, is penal, even 
then the mortgagee has to be compensat- 
ed as contemplated by S. 74, and su 
compensation in the circumstances, 
should extend up to the full amount pay- 
able in the case compound interest 
charged as stipulated. 


12. In the circumstances, the spiel 


‘is allowed. The plaintiff shall be entitled 


to compound interest with half-yearly 
rests, and at the rate stipulated in the 
mortgage bond, till the date of redemp- 
tion, and thereafter at the rate of 6% per 
annum, till the date of realisation, There 
Shall be no order as to costs in this 
appeal. 


13. Time for redemption: six months. 
Appeal allowed. 
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The Gram Panchayat, Zillalguda Vil- 
lage Hayatnagar, Taluk, Rangareddy Dist. 
and others, Appellants v. Govt, of. An- 
dhra Pradesh and another, Respondents. 
- Writ Appeal No. 244 of 1981, D/- 28-1- 
1982.* 

A. P. Urban Areas (Development) Act 
(1 of 1975), Ss. 1 (3), 2 (0), 13 (1) and 2 
(k) — A. P. General Clauses Act (1 of 
1891), S. 6 — A. P. Urban Areas (Devel- 
opment) Act was passed on 27-1-75 but 
came into force on 1-10-75 — Notification 
under Ss. 2 (o) and 13 (1) of that Act de- 
claring urban and development areas 
issued on 27-9-75 was saved by S. 6, A. P. 
General Clauses Act. (General Clauses 
Act (1897), S. 22). 

The A. P..Urban Areas (Development) 
Act received the assent of the President 
On 20-1-1975 and was published in -the 
A. P. Gazette on 27-1-75. Sub-sec, (3) of 


S. T of the Act provided that the Act 


shall come into force on such:date as the 
Government may by notification in the 
Gazette appoint. By order dated 25-9-75 
in G. O. Ms. No. 409 published im the 


“Against order of Jeevan Reddy, J. re- 
ported in (1981) 2 Andh LT 67. 
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Gazette dated. 29-9-75 the Government 
fixed 1-10-75 as the date on which the 
Act was to come into force. Order G. Q. 
No, 411 dated 27-9-75 under Ss. 2 (o) and 
13 (1) declaring certain areas as urban 
area and development area was publish- 
ed in the Gazette on 1-10-75, The order 
dated 27-9-75 was challenged in this writ 
petition on the ground thatiit could not 
have been made before the Act came into 
force on 1-10-75, l > 


Held (i} that the notification of the 
G. O, 411 remained saved by S 6 of the 
A. P. General Clauses Act corresponding 
to S. 22 of the General Clauses Act. This 
provision intended to bring an enactment 
into effective operation, when it comes 
into force authorises the Government or 
the: authority to make rules or issue 
orders with respect to application of the 
Act and other matters mentioned therein 
in cases where there is a time gap be- 
tween the passing of that Act and its 
coming into force. However the rules and 
the orders take effect only on the ‘Act 
coming into force. G, O. No. 411 not be- 
ing a substantive order but only an order 
intended to facilitate the application of 
the Act and published in . accordance 
with S. 2 (k) of the Act after the Act 
came into force on 1-10-75° was valid. 
(1951) 1 KB 1 and (1952) 1 Ch 255, Ref; 
AIR 1961 Andh Pra 98 and AIR 1953 SC 
49. Disting. (Paras 17, 19, 21, 


` 29, 30, 36 and 37) 
Cases | Referred : 


Chronological Paras 

AIR 1961 Andh Pra 98 31 
AIR 1953 SC 49: 1953 Cri LJ 501 32 
(1952) 1 Ch 255: (1952) 2 All ER 205: 
(1952) 1 TLR 239, Usher v. Barlow 24 
(1951) 1 KB 1: (1950) 2 All ER 282: 94 
SJ 487, Rex v. Minister of Town and 
Country Planning Ex parte Montague 
Burton Ltd. i 23, 25 


K. Pratap Reddy, for Appellarits; The 
Govt. Pleader for Revenue (for No. 1) and 
P. M. Gopala Rao (for No. 2), for Re 
spondents. i 


. RAMACHANDRA RAO, J.:—~ The Writ 
Appeal is preferred against the judgment 
‘of our learned brother Jeevan Reddy, J. 
dismissing the Writ Petition filled by the 
9 appellants herein challenging the order 
of the Ist respondent Government in 
G.O.Ms. No. 391 M.A. dated 23-6-1980 
published in the- Gazette dated 10-12- 
1980 according its approval for the Mas- 
ter Plan submitted by the Hyderabad 
Urban Development Authority, the 2nd 
respondent herein. . rr 


`“ 


A.L RE. 


2. The relevant facts are as follows: 
The Legislature of the State of Andhra 
Pradesh enacted the Andhra Pradesh 
Urban Areas (Development) Act, 1 of 1975 
(hereinafter called ‘the Act’) in order to 
provide for the development of Urban 
areas in the State of Andhra Pradesh 
according to plan and for matters ancil~ 
lary thereto. The Act received the assent 
of the President on 20-1-1975 and it was 
published in the Andhra Pradesh Gazette 
on 27-1-1975. Sub-sec. (3) of S. 1 pro- 
vides that the Act shal! come into force 
on such date as the State Government 
May, by notification in the Andhra Pra- 
desh Gazette, appoint. By order dated 
25-9-1975 in G.O.Ms. No. 409 published in 
the Andhra Pradesh Gazette dated 29-9- 
1975, the Government fixed Ist Oct., 1975 
as the date on which the Act was to come 
into force. 


8 Section 2 (o) defines ‘Urban area’ 
as follows: - 

“(i) The area comprised within the jur- 
isdiction of the Municipal Corporation 
of Hyderabad or of any Municipality con- 
stituted under the Andhra Pradesh Muni- 
cipalities Act, 1965 and also any such area 
in the vicinity as the Government may, 
having regard to the extent of and the 
scope for the urbanisation of that 
area or other relevant considerations spe- 
cify in this behalf by notification, and 


(ii). such other area as the Government 
may, by notification declare to be an 
urban area, which in the opinion of the 
Government is likely to be urbanised.” .: 


Section 13 (1) which provides for decla- 
ration of Urban areas as * development 
areas réads as follows: 


“As soon as may. be after the com- 
mencement of this Act where Govern 
ment ‘consider it necessary to do`so for 
purposes of proper development of any 
urban area or group of urban areas in 
this State they may by notification, de 
clare such urban area or group of urban 
areas to be a development area for the 
purposes of this Act.” 

4. Section 3 (1) which provides for 
constitution of Urban Development Aus 
thority reads as follows: 


“As‘soon as may be after an. urban 
area-or a group of urban areas is declar- 
ed to be a development area under sub- 
sec. (1) of S. 13, the Government shal 
by notification constitute for the said 
development area, an Urban Development 
Authority with effect from such date as 
may be specified therein.” : 


2 
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5. Under S. 2 (ky ‘notification’ means 
a notification published in the “Andhra 
Pradesh Gazette. 4 


6. Section 6 empowers the said auth- 
ority to carry out a civil survey and pre- 
pare a Master Plan for the development 
area concerned. S, 7 provides for pre- 
paration of zonal development plan for 
each of the zones into which the develop- 
ment area may be divided. S. 8 pre- 
scribes the procedure to be followed for 
the preparation and approval of the 
plans. S. 9 requires that every plan 
should be submitted by the Authority to 
the Government for approval and the 
Government may either approve the plan 
without modifications or with such modi- 
fications as they may consider necessary 


or reject the plan with directions to the 


Authority to prepare a fresh plan ac- 
cording to such directions. Under S. 10, 
immediately after the plan has been ap- 
proved by the Government, the authority 
Shall publish in such manner as may be 
determined by regulations, a notice stat- 
ing that the plan hag been approved and 
upon the date of the. first publication ‘of 
the aforesaid notice, the plan shall come 
into force. 


7. In exercise of the powers confer- 
red by Ss. 2 (o) and 13 (1) the Govern- 
ment published the order in G.O.Ms. No, 
411 dated 27-9-1975. The Government 
published in the Andhra Pradesh ‘Gazette 
dated 1-10-1975 two notifications one un- 
der S. 3 of the Act constituting the 2nd 
respondent as the Urban Development 
Authority and the other under Ss. 2 (0) 
and 13 (1) declaring. certain areas . as 
urban area and development area, 


8 In this Writ Appeal, we are con- 
cerned with the latter order made in 
G.O.Ms. No. 411 dated 27-9-1975 which 


-is in two parts, Part I contains the noti-. 


fication issued under cl. (0) of S. 2 speci- 
fying the Hyderabad Municipal Corpo- 
ration area and 303 villages -mentioned 
therein as Urban area. Part II issued un- 
der S. 13 (1) declared the area comprised 
within the jurisdiction of .the Municipal 
Corporation of Hyderabad and the other 


areas specified in Part I of the Notifica- 


tion to be development area for the pur- 
poses of the Act. Thereafter, the auth- 
ority prepared a Draft Master Plan, for 
the Non-Municipal Area of the Hydera- 
bad Development area of about 635 Sq. 
miles (excluding the Municipal Corpo- 
ration of Hyderabad area and the canton- 
ment area) and the same was approved 
by the Authority at its meeting held on 
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25-2-1980, and the Vice-Chairman of the 
authority forwarded the Draft Master 
Plan by his letter, dated 24-3-1980 to the 
ee for approval under Sec. 9 

of the Act: The Government by order 
dated 23-6-1980 in G.O:Ms. No. 391 M.A. 
accorded its approval for the said plan. 
Thereafter, in accordance with the pro- 
visions of S, 10 and the rules framed 
thereunder the authority published the 
Plan in the local newspapers dated 19-9- 
1980 stating that the plan was approved 
by the Government and that it could be 
inspected at the office of the said Auth- 
ority. Thus the said plan became effec- 
tive from 29-9-1980, the date of publica- 
tion in the newspapers. The petitioners- 
appellants which are all Gram Pancha- 
yats of several villages covered by the 
urban area and development area and the 
Master Plan, filed the Writ Petition chal- 
lenging the notification in G.O.Ms. No. 
411 dated 27-9-1975 issued by the Gov- 
ernment declaring the urban area and 


. development area and also the Master 


Plan prepared pes the authority and ap- 
proved by the Govt. in G.O.Ms. No, 391 
dated 23-6-1980. 


9. Before our learned brother, ' the 
following contentions were urged (1) The 
notification in G.O.Ms. No. 411 dated 
27-9-1975 published -in the Gazette on 
1-10-1975 was invalid and void for the 
reason that. it was issued prior to 1-10- 
1975 the date on. which the Act came into 
force, (2) The master plan prepared by 
the Authority was not in conformity with . 
the provisions of Section 8, sub-sec, (3) 
as no individual notices were given to 
the lecal authorities likely to be affected 
by the master plan prepared by the Auth- 
ority (sic) were submitted to the Govern- 
ment for approval not by the Authority 
but by its Vice-Chairman and, therefore, 
it contravened the provisions of S, 9. 

10. Our learned brother held~that the 
notification contained in G.O.Ms. No. 411 
specifying the urban area and declaring 
development area was issued on 27-9-78 
constituted only preparatory steps, 
that it was of little consequence as it was 
only an act of the Government and not 
a ‘notification’ within the meaning of the 
Act, and that the deliberations which 
precede the ‘notification’ or the several 
ministerial acts leading to it should not 
be: confused with the ‘notification’ con- 
templated by the Act, and that there was 
no bar to taking of preparatory steps 
which ultimately lead to issuance of the 
‘notification’ as required by the Act and 
that the issuance of the order ‘in: G.O.Ms. 
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No. 411 was. not the same thing as the 
issuance of notification contemplated by 
the Act and that under 'S. 2 (0) and Sec- 
tion 13 (1) read with the definition of 
‘notification’ in S, 2 (k) the order in the 
impugned G!O.Ms. No. 411 became a 
notification only on its being published 
in the Gazette and that the publi- 
cation of the said G ° 0O. hav- 
ing been made in the Gazette 
on 1-10-1975, the date on which ' the 
Act came into force, the said G. O. was 
walid and accordingly rejected the con- 
tention of the petitioners. 


11, It was contended before our learn- 
ed brother that the said G. O. Ms. No. 
411 was not saved by S. 6 of the Andhra 
Pradesh General Clauses Act correspon- 
ding to Sec. 22 of the. Central General 
Clauses Act. But, in the view taken by 
the-learned Judge that the notification 
was published only after the Act came 
into force, the learned Judge felt it un- 
necessary to deal with the said conten- 


12, On the second ground, the learned 
Judge found that individual notices were 
as a matter of fact given to all the af- 
fected Gram Panchayats. including the 
petitioners herein, and that the proce- 
dure prescribed by $. 8 and R. 12 was 
duly followed and hence, rejected the 
gaid contention. 3 

13. The third contention was alsa 
nesatived as it was found that the Auth- 
ority itself approved the.Master Plan 
and submitted the same to the Govern- 
ment for approval, and that the Vice- 
Chairman only forwarded the said plan 
with a covering letter, 


14, In this writ appeal, Sri K. Pratap 
Reddy, the learned counsel for. the ap- 
pellants submitted that he was not press- 
ing points 2 and 3, which were urged 
before our learned brother and rejected 
by him. The learned counsel confined hig 
challenge only to the first point viz. that 
the G.O. Ms. No. 411 dated 27-9-1975 was 
issued on 27-9-1975 by the Government 
whereas the Act came into force on 1-10- 
1975 and therefore, the Government had 
no jurisdiction or power on 27-9-1975 to 
issue the said G. O. and that the said 
G. O. is not covered by the provisions of 
Sec. 6 of the Andhra Pradesh General 
Clauses Act. He also contended that the 
said order amounts to a substantive 
order specifying the urban'area under 
S. 2 (o0) and declaring the development 
‘area under.S. 13 (1) and that the Govern- 
ment cannot exercise such a power when 
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the said statutory provisions had nof 
come into force by the date of issuance 
of the said G. O. Ms. No, 411, 

15. On the other hand, it is contended 
by Sri P. M. Gopala Rao that though the 
G. O. wag issued earlier, it did not coma 
into force instantaneously and that inas- 
much as steps have to be taken for. mak- 
ing the Act operative immediately on tha 
date of the Act coming into force, neces< 
Sarily the Government have to take steps 
to identify the urban area and develop- 
ment area in order to apply the provi« 
sions of the Act to the said area, and 
that the said G. O. would not be opera- - 
tive until it is notified as required by 
S. 2 (k) of the Act and that inasmuch as 
the impugned G. O. was published in the 
gazette on the date on which the Act 
came into force the said G. O., cannot be 
challenged as being invalid or void. He 
also submitted that the said G. O. is cov- 
ered by the provisions of Sec. 6 of tha 
Andhra Pradesh General Clauses Act. 


16. Sri Innayya Reddy, the learned 
Government pleader submitted that the 
issuance of the G. O. 411 on 27-9-1975 
was merely a preparatory step, and that 
it became affective or operative only on 
and after its being published in the 
gazette, and that the Act came into forca 
by the date of its publication in tha 
Gazette and therefore, it was valid, Ha 
also contended that the provisions of 
S. 6 of the General Clauses Act saves 
the said G. O, 


17. The Act SERE the assent of the 
President on 20-1-1975 and it was pub« 
lished in the Andhra Pradesh Gazette 
dated 27-1-1975. But, under sub-sec. (3) 
of S. 1, the Government fixed 1-10-1975 
as the date on which the Act would come 
into force. Thus, there was a time lag 
of nearly 8 months 10 days between the 
date of receiving the assent-.of the Presi~ 
dent, and the date of coming into forcer 
of the Act. The impugned G. O. 411 was 
issued by the Government on 27-9-1973) | 
but it was notified in the Gazette on 
1-10-1975. So far as the notification in 
the gazette on 1-10-1975 is concerned, it 
is after the coming into force of the Act 
The notification of the said G. O, by the 
Government is in accordance with the 
provisions of Secs. 2 (o) and 13 (1). read 
with S. 2 (k) of the Act and is therefore, 
valid. This position is not disputed. 

18.- But the contention of Sri Pratap 
Reddy, the learned counsel for the peti- 
tioner is that the said G. O, 411 was issu- 
ed by the Government on 27-9-1975 prior 
to the coming into force of the Act and 
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such an act is without jurisdiction and 
the said G. O, is thereforè, illegal and 
void ab-initio in which case it does not 
acquire validity by its notification in the 
gazette after the coming into force of 
the Act. 


19. The question then for considera- 
tion is, whether the act of the Govern- 
ment in issuing the said G. O. on 27-9- 
1975 is wholly devoid of jurisdiction. We 
are inclined to think that Sec. 6 of the 
General Clauses Act ig a complete an- 
4swer to the challenge of the said G. O. 

20. Section 6 of the A. P. General 
Clauses Act reads as follows :— 


"6. Making of rules and issue of orders 
between passing and commencement of 
Act whereby an Act to which this Chap- 
ter applies and which is not to come into 
force immediately on the passing there- 
of a power is conferred on Government 
or other authority to make rules or to 
issue orders, with respect to the applica- 
tion of the Act, or with respect to the 
appointment of any officer thereunder, 
such power may be exercised at any time 
after the passing of the Act but rules or 
orders so made or issued shall not take 
effect till the commencement of the Act”. 

21, This Section confers power 
on the Government or other authority to 
make rules or issue orders with respect 
to application of the Act and other mat- 
ters mentioned. therein in cases where 
there is a time gap between the passing 
of Act and its coming into force, Sec- 
tion 6 empowers the concerned Author- 
ity to exercise the power conferred by 
the Act at any time after the passing of 
the Act. But any rules or orders so made 
or issued shall not take effect till 
commencement of the Act. Section 6 is 
thus an enabling provision intended to 
facilitate the making of Rules and orders 
before the date of commencement of the 
enactment in anticipation of its coming 
info force. Thus, it validates issuance of 
rules and orders made after the passing 
of the Act but before. it comes into force 
with a view to bring the Act into effec- 
tive operation on the date of its coming 
into force. This Section corresponds to 
8. 22 of the Central General Clauses Act. 


22. Section 37 of the English Inter- 
pretation Act, 1889 which-corresponds to 
the aforesaid sections of the State Act 
and the Central Act, reads as follows : 


“Where an Act passed after the com- - 


mencement of this Act is not to’ come 
into operation immediately on the pass- 
ing thereof, and confers power ‚to make 
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any appointment, to make grant or issue 
any instruction, that is to say, any Order 
in Council, order, warrant, scheme, let- 
ters patent Rules, regulations or bye- 
laws, to give notice to prescribe forms or 
to do any other thing for the purposes 
of the Act, that power may unless the 
contrary intention appears, be exercised 
at any time after the passing of the Act 
so far as may be necessary, or expedient 
for the purpose of bringing the Act into 
operation at the date of commencement 
thereof subject to this restriction, that 
any instrument made under the power 
shall not, unless the contrary appears in 
the Act, or the contrary is necessary for 
bringing the Act into operation, come in~ 
until the. Act comes into 
operation.” 


23. The interpretation of S. 37 fell for 
consideration in Rex v. Minister of Town: 
and Country Planning Ex parte, Monta- 
gue Burton Ltd. (1951) 1 KB 1, In that 
case, the Town and County Planning Act, 
1947 received Royal Assent on 6th Aug. 
1947 and the Minister concerned fixed 
Ist July 1948 as the appointed day for the 
coming into force of certain provisions of 
the Act which did not come into opera- ' 
tion immediately on the passing of the 
Act. Para 16 of Sch. X was one of the 
provisions which did not come into force 
immediately on the passing of the Act 
but only came into force on-the ist July 
1948. On 16 June, 1948, the Minister pur- 
ported to give a direction under Para 16 
of Sch. X that proceedings on the appli- 
cations made under the earlier Act 
should be continued after the coming in- 
to force of para 16 of Sch. X, The said 
orders were challenged in the Divisional 
Court on the ground that the Minister 
had no power to pass the orders, as 
Para 16 of Séh. X of the Act had not 
come into force on the date on which the 
orders were passed by the Minister. That 
motion was dismissed by the Divisional 
Court. On appeal, it was held by Tucker 
Lord Justice as follows : 


“In my view S. 37 applies to the pre- 
sent case. I think that it clearly gives 
power to take the necessary steps to set 
up the machinery for bringing the Ac? 
into operation as well as for doing such 
an act as appointing a day for the Act 
to come into operation, The words in Sec- 
tion 37 referring to regulations, bye-laws, 
notices, prescribed forms and so forth, 
make it clear that matters of that kind 
may be made under: Sec. 37 so that the 
necessary machinery, will function as 
soon as the new Act comes into operation 
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and things shall not come to a standstill 
by_reason of the ees of existing 
Act, . 

In the present case there were these 
applications. pending under S. 1 of the 
Act of 1944. I think that that is just the 
kind of thing that is contemplated by 
Sec. 37 of the Interpretation Act 1889 


and that having regard to para 16 of. 


Sch, K to the Act of 1947 the order con- 
tained in the letter of June 16, 1948, was 
valid notwithstanding that it was made 
‘before the appointed day.” ~ 


24. The same section fell for- ciond 
eration in a later decision of the Chancery 
Division in Usher v. Barlow (1952) 1 Ch 
255, In that case, the Registered Designs 
Act, 1949 was passed on Dec. 16, 1949 and 
‘on the same day, the Designs Rules, 1949 
Were made to come into force on Jan. 2, 
1951 the day after the Act came into 
force. Section 1 (4) of the Act provides 
that rules made by the Board of Trade 
under that Act might be provided for 
excluding from registratlon thereunder 
design for such articles, being articles 
which are primarily literary or artistic 
in character as the board think fit. R. 26 
of the Designs Rules excluded wall 
plaques and other things from registra- 
tion under the Act. A question arose be- 
fore the Court. of Chancery Division as 
to the validity of the Designs Rules, 1949 
and Rule 26 in particular, having regard 
to the fact that Rules were made on the 
day the Registered Designs Act 1949 was 
passed under Ss. 1 (4) and 36 of the Act, 
and came into force a day after the Act 
did so on Jan. 1, 1951 it was held that 
“the Designs Rules, 1949 were validly 
made in view of S. 37 of the Interpreta- 
tion Act, 1889.” 


25. Jenkins Lord Justice held that 
the point was covered in principle by the 
decision in Rex v, Minister of Town and 
Country Planning (1951) 1 KB T (supra) 
and that the rules such as R. 26 of the 
Designs Rules could be. held to be neces- 
sary or expedient for the purpose of 
bringing the Registered Designs Act 1949 
into operation within the meaning of the 
8. 37 of the Interpretation Act, . 


26. Asquith Lord Justice agreed with 
' the said view and observed as follows : 

-It seems to me that 5.°37, on its true 
construction in accordance with the natu- 
réi meaning of the language used, is apt 
to authorise the making of rules such as 
these here concerned between the pass- 
ing and- the ee into op r of the 
welevant Act. As pointed out by Tucker 
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Lord Justice in the passage cited above, 


the section extends to a comprehensive 


‘enumeration of matters; order in coun 


cil, order, warrant, scheme, letters patent, 
rules regulations or bye-laws. - Clearly 
many of these matters are matters re- 
quiring to be dealt with under the Act 
when in operation, in. order that it may 
operate effectively, rather than matters 
without which the Act cannot come into 
Operation at all.” 


Again the learned Judge observed that 3 


“Section 37 should be construed as exs ` 


tending to whatever is necessary or ex- 
pedient for the purpose of bringing the 


‘Act into effective operation at the date 


fixed or prescribed as the time at which 
the Act comes into operation.” 


27. Morris Lord Justice agreed with 
the conclusions of Lord Jenkins. Evershed 
Master of the Rolls expressed difficulty 
in treating as valid a rule made by vir- 
tue of S. 1 (4) of the Act and solely re- 
lating to an exclusion under that sub- 
section, but held that : 


“I do not think it would be right to` 


pick out one rule because taken ‘in iso- 
lation that rule might be said to fail to 
satisfy the requirements of S. 37. of the 
Act, 1889. In other words, I have been 
satisfied on the whole that in its context 
as part of a general body of rules pro- 
viding the machinery for the effective 
operation of the new Act, this rule can 
fairly be said to satisfy the eens of 
validity.” 


28. In Craies on Statute Law, Seventh: 
after referring to _ 


Edition at page 295, 
the aforesaid’ decisions, it is observed as 
follows : 


“Time for exercising powers : 


In general a power to make riles ete, 
cannot be exercised until the enactmenê 
conferring the power has come into op- 
eration. Exceptionally, however, the 
Interpretation. Act 1889 -provides that 
where an Act. (Public, Local & Personal, 
or Private) passed after 1889 is not to 
come into operation immediately on the 
passing thereof, and confers power to 
make any appointment, to make grant, 
or issue any instrument, that. is to ‘say, 
any order in ‘council, order, ` warrant, 
scheme, letters patent, rules, regulations 
or: bye-laws to give: notices -to° prescribe 


forms, or to do any other thing for the 


purpose of the Act that power may, un- 
less -the contrary ` intention appears, be 


exercised" at. ‘any ‘time after the passing 
of the Act, 90 -far..as.-may .be ‘necessary 
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or expedient for the purpose of bringing 
the Act into operation at the date of the 
commencement of the Act, subject to 
this restriction, that any instrument made 
under the power must not come into op- 
eration until the Act comes into opera- 


tion unless the contrary intention appears’ 


in the Act, or the contrary is necessary 
for bringing the Act, into operation. This 
enactment is to be construed as extend- 
ing to whatever is necessary or expedient 
. for the purpose of bringing the Act into 
effective operation at the date fixed or 
prescribed as the time at which the Act 
comes into operation if the making of 
rules had to await the coming into op 
eration of the Act itself, there would ba 
a period of uncertainty and confusion.” 

29. Section 6 of the State Act clearly 
empowers the State Government or other 
Authority to make rules or issue orders 
with respect to the application of the Act 
after the passing of the Act but before 
the commencement of the same, 


30. In the instant case, the Govern- 
ment which is the Authority empowered 
lto issue the orders under S. 2 (o) and 
S. 13 (1), exercised the power after the 
passing of the Act but before the com- 
ing into force of the Act with a view to 
apply the provisions of the Act immedi- 
ately on its coming into force and is cov- 
ered by the provisions. of Sec. 6 of the 
A, P. General Clauses Act and is, there- 
fore, valid. The order in G. O. Ms. No: 
411 did not become effective or operative 
on the date on which it was issued but 
it acquires statutory force under S. 2 (k) 
only on the date of its publication in the 
Gazette on 1-10-1975, the date on which 
the Act came into force, This notification 
in the Gazette is in conformity with the 
provisions of S. 2 (0) and S. 13 (1) read 
with S. 2 (k) of the Act. Hence the said 
G. O. having been notified in lawful ex- 
ercise of the provisiong of the Act after 
the Act came into force the said .G. Q. 
cannot be said to be illegal or devoid of 
jurisdiction. 

31, Sri Pratap Reddy relied upon the 
decision of this court in Venkata Durga 
Prakasa Rao v. State of Andhra Pradesh, 
AIR 1961 Andh Pra 98 where it was held 
that there wag a clear distinction be~ 
tween the making of a declaration under 
sub-section (1) of S. 6 of the Land Ac- 
quisition Act and the publication of the 
_ declaration in the Gazette as contem- 

plated under sub-sec. (2) and that a 
declaration under S. 6 (1) made before 
the publication of the notification under 
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violation of the mandatory provisiong of 
S. 6 (1) and S. 17 (4) of the Act. But, 
that ruling has no application to the 
facts of the present case, as the question 
that arises for consideration here did not 
arise there, In that case the declaration 
under S. 6 (1) was challenged on the 
ground that there was violation of the 
mandatory provisions of S. 6 (1) read 
with S. 17 (4) of the Act. 

32. Sri Pratap Reddy next relied upon 
a decision of the Supreme Court in 
Venkateswarloo v. Supdt, Central Jail, 
AIR 1953 SC 49 in that case, the Preven- 
tive Detention Act 4 of 1950 was to ex- 
pire on 1-4-1951. But, an Amendment 
Act was passed which among other things 
prolonged its life till 1-4-1952. By a fresh 
Act in 1952 the life of the Act was ex- 
tended till 1-10-1952, By Amendment 
Act, 61 of 1952, the life of the Act was 
extended till 31-12-1954. By notification 
dated 15-9-1952 the Central Government 
appointed 30-9-1952 as the date when it 
was to come into force. On 20-10-1951 
the petitioners therein were served with 
an order of detention, After following 
the prescribed procedure, the appropriate 
Government confirmed the order of de- 
tention to be in force till 31-3-1952. The 


‘period was extended first up to 30-9-52 


and later up to 31-12-52. 

33. The petitioners therein contended, 
that on 22-9-1952 the State Government 
has no jurisdiction to make an order for 
extension as to continue the detention 
beyond 1-10-1952, Le, beyond life of the 
Act then in force, and that the order ex- 
tending the period of detention up to 
31~12-1952 was illegal. 

34, On behalf of the Government the 
order made on 22-9-1952 sought to be 
Justified on the ground that it has power 
to enlarge the period of extension, and 
that under S. 22 of the Central General 
Clauses Act, the State Government could 
pass the order after the Amendment Act 
was passed though it had not yet come 
into force. - His Lordship Mahajan, J. 


speaking for the court held as follows 


{at p. 50) :— 

"This section corresponds to S. 37, Eng- 
lish Interpretation Act of 1899. It is an 
enabling provision, its intent and pur- 
Pose being to facilitate the making of 
before the 
date of the commencement of an enact- 
ment in anticipation of its coming into 
force, In other words, it validates rules 
bye-laws and orders made before the en- 
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actment comes into force provided they 
are made after the passing of the Act 
and as preparatory to the Act coming 
into force. It does not authorise or em- 
power the State Government to pass 
substantive orders against any person in 
exercise of the authority conferred by 


‘any particular section of the new Act. 


A 


The words of the section ‘with respect to’ 
prescribe limit and the scope of the 
power given by the section, Orders can 
only be issued with respect to the time 
when or the manner in which anything 
is to be done under the Act. An order 
for the extension of detention made un- 
der the purported exercise of the powers 
conferred by any of the provisions of 
the new Act is not an order with respect 
to the time or the manner in which any~ 
thing fs to be done under the Act. Such 
an order could only be made under the 
Act and after the Act had come into 
force and not in anticipation of its com~ 
ing into force. The Act having no retro- 
spective operation, it cannot validate an 
order made before it came into force. Il 
seems to us that the expression ‘order’ 
in the section meang an order laying 
down directions about the manner in 
which things are to be done under the 
Act and it is an order of that nature 
that can be issued before the Act comes 
into force but it does not mean that a 
substantive order against a particular 
person can be made before the Act comes 
into force. In our opinion, therefore, the 
contention raised on behalf of the State 
Government has no force and the order 
extending the detention of the detenu 
on 22-9-1952 up to 31-10-1952 is illegal” 

35. ‘From the aforesaid observations, 
it ig clear that S, 22 does not empower 
the Government to pass a substantive 
order after the passing of the Act, but 
before its coming into force. In that case, 
it was held that the order for extension 
of detention made under the purported 
exercise of the powers conferred by the 
provisions of the new Act, was not an 
order with respect to the time or the 
manner in which anything was to be 
done under the Act, 

.36. In the instant case, the order made 
by the Government in G, O, Ms, No, 41f 
is not a substantive order but only an 
order intended to facilitate the applica- 
tion of the Act as soon as the Act came 
into force, Therefore, the aforesaid decis 
sion of the Supreme Court does not ap« 
ply to the impugned G., O, 

37. In the view we have taken that 
| the impugned G, O, is covered by the 
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provisions of S, 6 of the Andhra Pradesh| 
General Clauses Act, it becomes un- 
necessary for us to go into the question 
whether the impugned G. O, can be sup- 
ported on the ground that it constitutes 
merely a preparatory step, 

38. For the foregoing reasons, the writ 
appeal fails and is dismissed with costs. 
Advocate’s fee Rs, 150/-, 

39. Mr. Pratap Reddy, the JIearned 
counsel for the appellants, has made an 
oral request for grant of leave to ap- 
peal to the Supreme Court of India un- 
der Art, 133 of the Constitution. But the 
proposed appeal does not involve any 
substantial question of public importance 
Which, in our opinion, requires to be 
decided by the Supreme Court of India. - 

40, Hence the oral application for 


Teave is refused, 
Appeal dismissed, 
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K. Prakasham, Petitioner y, Secretary, 
Regional Transport Authority, Srikaku- 
lam and another, Respondents, 

Writ Petn, No, 9638 of 1981, 
16-4-1982, 

Motor Vehicles Act (4 of 1939), Sec- 
tiong 62 (1) Provisos, 47 and 57 — Tem- 
porary permit — Prohibition to grant 
temporary permit during pendency of 
application for puccg permit — Proxi- 
mity of pendency is when RTA is ac- 
tually seized of matter by hearing under 


D/- 


S. 57. (5). AIR 1974 Madh Pra 22 (Pt, A) 
Dissented, 

The prohibition to grant temporary 
permit during pendency of application 


for permanent permit is envisaged by 
Proviso to S. 62 (1), The proximity of 
pendency of application is when R. T. A. 
is actually seized of the matter by 
hearing as contemplated under S. 57 (5) 
of the Act, The vulnerable period is 
from the date of hearing by R. T. A. to 
actual date of grant of permit. The 
expression in AIR 1966 SC 156 “Till the 
formalities are over under S, 57” re 
late to the preliminary steps of filing 
applications and representations etc. 
The pendency of the application should 
be identified with the stage at which 
R. T. A. is actually seized of the matter 
when the subject is posted for hearing. 
AIR 1974 Madh Pra 22 (Pt. A) Dissent- 
ed, ATR 19686 SC 156, Fol. (Para 10) 


GZ/GZ/C800/82/MVJ 


1982 


The two principles are that the tem- 
poary need and permanent need can be 
contemporaneous and there is no pro- 
hibition against grant of temporary per- 
mit til] the formalities under S. 67 ara 
‘ completed. The completion of formali- 
ties culminate in actual grant of permit 
The formalities under S. 57 comprise of 
filing applications, facilitating inspection, 
submitting representations as provided 
in gsub-secs, (2), (3) and (4), These are 
preliminary steps before the actual deci- 
sion is taken by R. T. A. for grant of 
permit, The meeting of R. T. A. en- 
visaged under sub-sec, (5) and the actual 
grant of permit under S. 48 are follow- 
up actions to the steps taken under sub- 
secs, (2), (3y and (4) (Para 9} 


Both the provisos to S, 62 (1) make 
an inroad into the power of the Regional 
Transport Authority to grant temporary 
permit, The first proviso cuts out the 
power to grant temporary permit pend- 
ing the application for grant of a new 
permit and the second proviso licenses 
the issue of temporary permit at a time 
only pending the application for grant 
of a renewal of permit, S. 47 is beset 
with multifarious modalities and guide- 
lines for the grant of pUcca permit and 
the objective assessment and decision 
making process are involved. The sub- 
jective ‘satisfaction looms large under 
S. 62 relating to grant of temporary 
permit. S. 47 is within the course of 
the grant of temporary permit ynder 
S, 62. But, however, S, 62 is circum- 
scribed by rigorous conditions as laid 
down in the proviso, the main objectiva 
being to give temporary phase to the re- 
ign of S. 62 and according to proviso, 
the flag of temporary permit cannot bs 
hoisted during the pendency of applica- 
tion for new permit, It could not be 
contended that the entire gamut of pro- 
ceedings beginning from filing of ap- 
plication to the actual grant of applica< 
tion are within the purview of the ex- 
pression “pending the application for 


new permit", (Para 10} 
Cases Referred, Chronological Paras 
AIR 1974 Madh Pra 22 12 
(1969) 2 Andh WR 157 lI 
AIR 1968 Rai 321 12 
AIR 1966 SC 156 8 
AIR 1959 Patna 248 12 
' Ramakot, for Petitioner Govt. 


Pleader (for No. 1) and M. V. Ramana 
Reddy (for No, 2} for Respondents, 
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ORDER :— This is a petition for 
quashing the order of the ist respondent 
in Memo No, 4291/A1/81 dated 19-12- 
1981 relating to the rejection of the 
petitioner’s application for the grant of 
temporary permit on the route Srikaku- 
lam to Budhithi viz Narasannapeta by 
issue of a writ of Certiorari or any 
other appropriate writ, order or direc- 
tion after calling for the concerned re- 
cords, 


2. The essential facts may be stated: 
The petitioner is the owner of idle stage 
carriage bearing No, A. D, P, 1683 and 
has: been plying the said vehicle as and 
when temporary permits are granted. 
The petitioner applied for a permit for 
the route Srikakulam to Budhithi via 
Narasannapeta and pending the con- 
sideration of the permit an application 
for grant of qa temporary permit was 
also made . and the same was granted 
from 14-8-1981 to 13-12-1981, As the 
temporary permit expired on 13-12-1981. 
another application for temporary per- 
mit was filed pending the grant of pucca 
permit, The femporary permit was ap- 
plied for a period of four months from ` 
19-12-1981 but the respondent rejected 
the temporary permit on the ground 
that 1st proviso to S., 62 (1) of the 
Motor Vehicles Act prohibits the grant 
of temporary permit pending the con- 
sideration of the grant of pucca per- 
mit, As the necessity for providing 
transport facilities on the route is felt 
and as the finalisation of grant of pucca 
permit is not yet done the temporary 
permit for the second time should have 
been granted by the respondents under 
S, 62 (c) of the Act, : 


3. One G, Govindarajulu who im- 
pleaded himself as a party respondent 
to this writ petition stated that he has 
been plying two stage carriages A, P. S. 
1681 and A. P, P, 6715 on the route 
Srimukhalingam to Srikakulam via 
Budithi Narasannapetg since a long 
time, The route granted to the petitioner 
covers a major portion of this new 
route and there are adequate facilities 
for the travelling public on this route 
and the grant of a temporary permit is 
contrary to the provisions of S. 62 of 
the Act, The Secretary, Regional Trans-< 
port Authority invited applications for 
the grant of one pucca stage carriage 
permit on the roufe in question fixing 


10-9-1981 as the last date for receipt of 


the applications, As many as 40 ap- 
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plicantg including the writ petitioner 
filed applications within the prescribed 
time and they were notified under S. 57 
(3) on 9-12-1981. The last date for filing 
representations was 5-1-1982. The ap- 
plications for grant of a pucca permit 
will be considered on or after 20-1- 
1982 by the Regional Transport Autho- 
rity, It is further stated that the re- 
fusal to grant temporary permit by Re- 
gional Transport Authority is correct 
during the pendency of application for 
pucca permit and the failure to avail 
the alternate remedy under S. 64 of the 
Motor Vehicles Act is fatal to the writ 
petition, , 

4. The Secretary, Regiona] Trans- 
port Authority filed a counter-affidavit 
stating that the R. T. A. Srikakulam at 
its. meeting held on 17-7-1981 in sup- 
plementary item No, 6 approved the 
proposa] for opening of the new route 
from Srikakulam to Badhithi via Nara- 
sannapeta and in order to provide imme- 
diate transport facilities a temporary per- 
mit was issued to Sri K. Prakasam of 
Srikakulam in respect of his bus ADP 
1683 from 14-8-1981 to 13-12-1981. The 
applications were invited under S. 57 
(2) of the Act for the grant of pucca 


permit on the said route and the noth 


fication was given under Sec. 57 (3) of 
the Act and the subject relating to the 
grant of a pucca stage carriage permit 
on the above route is coming up before 
the R. T. A’s meeting scheduled to be 
held on 27-2-1982, The application of 
the petitioner for grant of temporary 
permit for -a further period of four 
months from 19-12-1981 was rejected in 
view of the prohibition contained in 
first proviso to Sec, 62 (1) of the Motor 
Vehicles Act in view of the pendency 
of the applications for the grant of pucca 
stage carriage permits. Pursuant to the 
directions in W. P. M. P. No. 13782/81 
(and) in W. P. No. 9638/81 dated 23-12- 
1981 a temporary permit was issued to 
_the petitioner to ply on the route for a 
period of four months from 25-12-1981 
to 24-4-1982 or till the issue of a pucca 
permit on the route whichever is earlier. 
It is further stated that as the tempo- 
rary permit has already been issued 
to the writ petitioner and as the sub- 
ject relating to the grant of pucca per- 
mit is also coming up before the R. T. A. 
very shortly on 27-2-1982, no further 
orders on the writ petition are called 
for, To complete the re’sume’ of facts, 
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the meeting of the Regional Transport 
Authority is not yet held and it ìs 
stated that it will be held shortly. 


5. The learned counsel for the peti- 
tioner contended that the first proviso to 
the Sec. 62 (1) is not a bar to the 
grant of temporary permit til} the pucca 
permit is granted and in view of the 
public need the pucca permit was pro- 
posed and as such pending the actual 
grant of pucca permit the transport 
facilities should be provided and there- 
fore the grant of temporary permit. is 
imminent and necessary and does not 
contravene the provisions of Sec, 62 (1) 
of the Act in any manner, 


6. The learned Government Pleader 
contended that the temporary permit 
was granted pursuant to the orders of 
this court in W. P. M. P. No, 13782/81 
and the petitioner is actually plying the 
bus on the route and the meeting would 
be held shortly for processing the ap- 
Plications and finalisation of the grant 
of pucca permit and the rejection of the 
grant of tempoarary permits by the Re- 
giona] Transport Authority is in con- 
Sonance with the first proviso to S. 62 
(1) of fhe Act. The learned counse] for 
the 2nd respondent who has been im- 
pleaded as party-respondent by an order 
dated 19-2-1982 in 'W. P. M, P. No, 370/ 
82 contended that there is no publio 
need for the grant of a temporary per- 
mit at all as severa] buses are plying 
and as the 2nd respondent is plying the 
buses covering a major portion. of this 
route, no incovenience wil] be caused 
to the public and the rejection of the 
grant of temporary permit of the 
R. T. A. is wholly justified in view of 
the bar contained in the proviso to 
Sec, 62 (1) of the Motor Vehicles Act, 


7. The learned counsel for the peti- 
tioner initially contended that the 2nd 
respondent has no locus standi to par- 
ticipate in the writ proceedings as he is 
not an aggrieved party or an interested 
party and he cannot project public in- 
terest litigation as well, It is ampli- 
fied that the 2nd respondent is plying 
the bus on a different route though it 
covers the major portion of this -route 
and the move of the 2nd respondent by 
way of several petitions and writ peti- 
tions that there is no necessity for the 
grant of pucca or temporary permit on 
this route appears to have been inspir- 
ed by selfish considerations and to 
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oust others from plying on the proposed 
route, The issue of locus standi need 
not be considered in this writ petition 
as the 1st respondent Regiona] Transport 
Authority passed the impugned order 
and is participating in the writ peti- 
tion, Therefore any contention on be- 
half of the 2nd respondent is only to 
sustain the order passed by the Ist re- 
spondent and the contentions are only 
supplemetal, 

8. To appreciate the rival conten- 
tions it is necessary to have a close-up 
of Sec. 62 of the M. V. Act, the pivo- 
tal provision for the purpose of this 
writ petition :— 

“Temporary permits :— A Regional 
Transport Authority may, without fol- 
lowing the procedure laid down in Sec- 
tion 57, grant permits, to be effective 
for a limited period not in any case to 
exceed four months to authorise the 
use of a transport vehicle temporarily :— 

(a) for the conveyance of passengers 
on special occasions such as to and from 
fairs gnd religious gatherings, or 


(b) for the purposes of a seasonal 
business, or ; l 

(c) to meet a particular temporary 
need, or 


(dy pending decisions on an applica- 
tion for the renewal of a permit: 
and may attach to any such permit any 
condition it thinks fit: 

Provided that a temporary permit 
under this section shall, in no case, be 
granted in respect of any route or area 
specified in an application for the grant 
of a new permit under S. 46 or S. 54 
during the pendency of the application: 

Provided further that a temporary 
permit under this section shall, in no 
case, be granted more than once in re- 
spect of any route or area specified in 
an application for the renewal of a per- 
mit during the pendency of such appli- 
cation for renewal”, | 
The learned counse] for the petitioner 
heavily relied upon a decision of the 
Supreme Court in M. P, S. R, T. Corpn, 
v. R. T. Authority, AIR 1966 SC 156. 
The facts in this decision may be reca- 
pitulated, On Nov. 27, 1962 applications 
were invited for a permit for running 
a town bus service in Raipur. On Feb. 
20, 1963 it was decided by the Regional 
Transport Authority to grant a permit 
to Madhya Pradesh Transport Co., (Pyt.J 
Limited, Raipur, but however buses of 
the required specifications were not 
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produced and therefore the order 
granting the permit was revoked. Short- 
ly thereafter the Regional Transport 
Authority granted a temporary permit to 
the appellant for a period of two months 
and again by order dated 25-11-1964 the 
Regional Transport Authority granted 
another temporary permit for a month. 
In the writ petition the Madhya Pra- 
desh High Court quashed the order of 
the R. T. A. holding that the permit 
cannot be granted for any route when 
there is permanent need for providing 
transport facilities on that route and it 
has been decided to invite applications 
for that purpose, On appeal the Sup- 
reme Court held that Sec, 62 (c) of the 
Act authorises the Regiona] Transport 
Authority to grant temporary permit to 
meet a particular temporary need and 
this clause should not be given any spe- 
cia] or restricted meaning and two kinds 
of needs viz, temporary need as well as 
the permanent need may co-exist on a 
particular route and it has to be con- 
sidered in the circumstances of the case 
whether there was a particular tempo- 


‘rary need and the action of granting 


temporary permit on the basis of a par- 
ticular temporary need cannot be chal- 
lenged as legally invalid. It is also 
significant that the Supreme Court cau- 
tioned that the Regional Transport Au- 
thority, however, cannot abuse its 
power by going on granting temporary 
permits in quick succession and not take 
speedy action for completing the pro- 
cedure under S, 57 of the M. V. Act, It 
is profitable to extract the observa- 
tions :-— 

"We should of course make it clear 
that the Regiona] Transport Authority 
cannot abuse its power and go on grant- 
ing temporary permits in quick succes- 
sion and not take speedy action for com- 
pleting the procedure under S. 57 
of the Motor Vehicles Act. If upon the 
facts of any particular case it appears 
that the Regional Transport Authority 
iS sọ abusing its powers its action is 
liable to be corrected by grant of a 
writ, but where such abuse of power is 


‘not alleged or shown the mere fact that 


the Regional ‘Transport Authority has 
granted g temporary permit for a second 
time and the total duration of the two 
periods is more than 4 months, would 
not invalidate the second permit.” 

The Supreme Court also held that ‘the 
temporary permit can be granted for 
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a period exceeding four months if the 
temporary need persists in the following 
words : . - 

“The Section means that at any one 
time the Regional Transport Authority 
is not permitted to issue to any per- 
son a temporary permit for a period ex- 
ceeding 4 months, but if the temporary 
need persists, as, for example where the 
formalities under S, 57 are not com- 
pleted within a period of 4 months, it 
would, in our opinion, þe permissible 
for the Regional Transport Authority to 
grant a second temporary permit in 
order to meet the temporary need”, 

9. The two principles that emerge 
from the decision of the Supreme Court 


are that the temporary need and per’ 


manent need can be contemporaneous 
and there is no prohibition against grant 
lof temporary permit til] the formalities 
under S, 57 are completed. The com- 
pletion of formalities culminate in ac- 
tua] grant of permit, The formalities 
under S. 57 comprise filing applications, 
facilitating inspection, submitting re- 
presentations as provided in sub-secs, (2), 
(3) and (4), These are preliminary steps 
before the actual] decision is taken by 
R, T, A. for. grant of permit. The meet- 
ing of R. T. A, envisaged under sub- 
sec, (5) and the actual grant of permit 
under S, 48 are follow-up actions to the 
steps taken under sub-secs, (2), (3) 
and (4). 

10. Both the provisos make an in- 


road intg the power of the Re- 
|giona] Transpot Authority to grant 
temporary permit, The first pro- 


viso cuts ‘out the power to grant 
lemporary permit pending the applica- 
tion for grant of a new permit and the 
second proviso licenses the issue of 
‘temporary permit at a time only pend- 
ing the application for grant or a re- 
newa]l of permit, S. 47 is beset with 
multifarious modalities and guidelines 
| for the grant of pucca permit and the 
‘Objective assessment and decision mak- 
ing process are involved, The subjec- 
tive satisfaction looms large under S. 62 
relating to grant of temporary permit, 
S. 47 is dispensed with in the course of 
the grant of temporary permit under 
S. 62. But however S. 62 is circum- 
scribed by rigorous conditions as cir- 
culated (enumerated?) in the proviso, 
the main objective belng to give tem- 
porary phase to the reign of S. 62 and 
according to proviso, the flag of tem- 
porary permit cannot be hoisted during 
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the pendency of application for new per- 
mit, The learned counsel] for the re- 
spondents contended that the entire 
gamut of proceedings beginning from 
filing application to the actual grant of 
application are within the purview of 
the expression “pending the application 
for new permit”, Usually when per- 
manent need is surveyed and grant of 
pucca permit is tentatively decided the 
necessity for grant of temporary permit 
arises, for a short period, The grant 
of temporary permit is generally fore- 
runner to grant of pucca permit as 
temporary permit is granted to meet the 
exigencies of immediate. necessity, To 
avoid recurrence of temporary permits 
the restrictions in the proviso are 
visualised, It is not infrequent that the 
applications may be defective or the time 
schedule involved in the procedural as- 
pects is not adhered to in which event 
the consideration for grant of permit 
may not mature or delayed considera- 
bly, Further the temporary need sub-. 
sists till permanent arrangement is made 
and if the grant of temporary permit is 
precluded from the stage when the 
pucca permit is conceived by filing ap- 
plications etc., there is hardly any oc 
casion for granting temporary permit. 
The proximity of pendency of applica- 
tion is when R. T. A, is actually seiz- 
ed of the matter by hearing as con- 
templated under S. 57 (5) of the Act. 
The vulnerable period is from the date 
of hearing by R. T. A. to actual date 
of grant of permit. The observation of 
the Supreme Court that “Til] the forma- 
lities are over under S. 57” relates to 
the preliminary steps of filing applica- 
tions and representations etc, The pen- 
dency of the application should be iden- 
tified with the stage at which R. T. A. 
is actually seized of the matter when 
the subject is posted for hearing, 


11. The learned counsel] for the 2nd 
respondent relied upon the decision of 
this Court in N. Subbayya v. R. T, A, 
(1969) 2 Andh WR 157. The question 
that came up for consideration is whe- 
ther the Madras amendment viz. clause 
id) to S. 62 is repugnant to and is in 
conflict with S. 62 (d) of the Central 
Act and as such it should yield to the 
Centra] Act as ordained under Art, 254 
of the Constitution. Two contentions 
were raised yiz, that the Madras amend- 
ment is repugnant to S. 62 (d) of the 
Central Act and that when once there 
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is an application for the grant of a 
pucca permit pending the Transport 
Authority has no jurisdiction to grant 
temporary permit under the proviso to 
S. 62 (d) of the Act, It is held that the 
Madras Amendment of S. 62 (d) is re- 
pugnant to. the Central Act, Regarding 
the second contention it is held ‘as fol- 
lows :— 

“The next question is, when is an 
application for a pucca permit said to 
be pending, to inhibit the exercise of 
the power of granting a temporary per- 
mit within the meaning of first pro- 
viso to Sec, 62 (dj, Mr. Venkata Reddy 
fairly concedes that where an applica- 
tion for a pucca permit is pending, the 
proviso bars the grant of a temporary 
permit and that Madras clause (d) even 
if it was valid could not operate, But 
the question as to what is the residuary 
power left in the Madras clause (d) does 
not however arise having regard to our 
finding that it is void due to its con- 
flict and inconsistency with the Cen- 
tral Act, 


We have already stated that the Re- 
giona] Transport authority had called 
for applications for temporary permits 
before the petitioners’ applications for 
pucca permits were considered or grant- 
ed, The proviso to Sec, 62 (d) prohibits 
grant of temporary permits in cases 
where there is an application for a new 
permit pending under Sec, 46 or 54 of 
the Act, In other words, gn application 
must be pending for the grant of a 
puccg permit before the fetter on the 
power of the Regional Transport Auth- 
ority becomes effective,” 

The frontal] issue in the decision of 
this court is with reference to conflict 
of Madras amendment with Central Act 
and the issue regarding temporary per- 
mit appears to have surfaced in the 
nature of sidewind, The decision pro- 
ceeded upon the footing of concession 
made by the -learned Government 
Pleader that the temporary permit can- 
not be granted during the pendency of 
the application for pucca permit, The 
stage of proceedings of the application 
for new permit is not indicated but 
proceeded in a general way without 
specification, Having posed the question 
“When is an application for pucca per- 
mit pending to inhibit the exercise of 
power of granting temporary permit,” 
the issue has not been squarely answer- 
ed and the stage. at which this applica- 
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tion stood at the time of granting tem- 
porary permit is not precisely indicated. 
Therefore, this decision is not helpful 
in solving the issue arising in this writ 
petition, 

12. In Hari Narain v, Regional Trans- 
port Authority, AIR 1959 Patna 248 it 
is held that the 1st proviso forbids the 
grant of a temporary permit during the 
pendency of the application for a re- 
gular permit, The stage at which the 
application stood is not indicated, In 
Sriram v. R. T. Authority, Jaipur, AIR 
1968, Raj 321 the temporary variation 
was granted by R. T. A, during the pen- 
dency of an application for varying the 
condition of the permits on non-tem- 
porary basis, The consideration for 
varying the conditions of the permits on 
non-temporary basis is equated to that 
of grant of new permit gnd same con- 
siderations will apply. In this context 
the scope of the proviso to Sec, 62 is 
considered, Here again the stage of the 
proceeding is not indicated, In M. P. 
S. R. T. C. Bhopal v. R. T. A, Sagar, 
AIR 1974 Madh Pra 22 some persons 
applied for grant of new stage carriage 
permit and the applications after receipt 
are sent for publication. At that stage 


. temporary permit was granted, Jt was 


held by Madhya Pradesh High Court 
that “during the pendency of the appli- 
cation” has reference to a period of 
time earlier to the disposal of the ap- - 
plication by the authority from the time 
they are received under Sec. 46. I am 
not inclined to agree with this decision. 


13. But this is not the end-all of 
this writ petition, Im this matter the 
temporary permit, was granted by the 
Regional Transport Authority pursuant 
to the order of this Court in W, P. M 
P. No, 13782/81 and it expires by 24-4- 
1982, It may not be necessary at this 
stage to direct the Regionai Transport 
Authority to dispose of the application 
for temporary permit in the light of 
this decision and to stop plying the bus 
in the route for hardly nine days pend- 
ing fresh consideration, Therefore, the 
Regional Transport Authority is direct- 
ed to permit: the petitioners to ply the 
bus in the route til] 24-4-1982, It is an- 
fortunate that the meeting of the Re- 
gional Transport Authority was not held 


for the grant of pucca permit in spite of 


the ful] realisation that there is an im- 
minent public need in the route and 
although it was stated in the counter- 
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affidavit that the meeting would þe held 
on 24-2-1982, The postponement of the 
meeting is prone to provoke two dimen- 
sion apprehension that the Regional 
Transport Authority is abusing its power 
thereby permitting certain operators, 
who are already plying in the sector, to 
have full sway, are contributing to the 
necessity of granting temporary per- 
mits, Therefore, the Regional Transport 
- Authority is directed to hold the meet- 
ing and process the applications for 
pucca permit forthwith and in any event 
mot exceeding two months from this 
date, 

14. In the result, the writ petition is 
allowed. No costs, Advocate’s fee 
Rs, 150/-, 7 

: Petition allowed, 
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K. Raja Reddy, Petitioner y, Pothuka 
Gangi Reddy, Respondent, 

C. R. P. No, 46 of 1982, D/- 20-1-1982. 

Civil P, C. (5 of 1908), Sec, 11, Ex- 
planation IV — Constructive res judi- 
cata — Suit for recovery of debt — 
Judgment-debtoy raising plea of small 
farmer and discharge of debt u/s. 4 of 
A, P. Agricultural Indebtedness (Relief) 
Act — Plea not raised in suit — Suit 

decreed after commencement of Act — 
=- Plea cannot þe raised in execution — 
Sec, 4 applies only on finding of com- 
petent court that debt was owed by 
smal] farmer, (1981) 2 APLJ (Short 
Notes) 12, Applied, (A, P. Agricultural 
Indebtedness (Relief) Act (7 of 1977) 
Sec, 4). (Paras 2, 3} 
Cases’ Referred: Chronological Paras 


(1981) 2 APLJ (Short Notes) 12 4 
O., Adinarayana Reddi, for Petitioner, 
ORDER :— The petitioner “was sued 

in O. S. 458/77 on the file of the 

District Munsif’s Court, Kadiri, Ananta- 

pur District, for recovery of a sum of 

Rs, 8,000/- and odd, That suit was 

decreed, Now, the petitioner judgment- 

debtor had filed E. A. 107/80 in E. P. 

95/77 raising a plea that he was a small 

farmer and under Act 7 of 1977 the 

debt owed by him stood fully discharg- 
ed and that therefore, the decree passed 
in O. S. 458/77 against him should not 
be executed, This plea of the petitioner 
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was rejected by the execution court on 
the ground that the petitioner’s share 
in hig joint family property was more 
than five acres and that therefore, the 
petitioner’s claim that he was a small 
farmer was-not correct, The execution 
court mainly relied upon the evidence 
of the petitioner’s father who was P. W. 
2 P, W. 2 deposed that he was possess- 
ing 12 acres of ancestral property and 
19 acres of additional] property which 
was purchased by him, But P. W. 2 
deposed that the lands which he had 
purchased were his self-acquired pro- 
perty and the debtor had no share in 
it, But the execution court rejected 
this part of the evidence of P, W. 2 on 
the ground that as there was sufficient 
nucleus of 12 acres of land to purchase 
the additional extent of land, the pro- 
perty purchased belonged-to the joint 
Hindu family of the petitioner and his 
father, The execution court held that 
the petitioner’s share in the joint family 
comes to Ac, 15-50 cents of dry land 
and even if it is notionally divided 
among himself and his two sons the 
judgment-debtor would get more than 
five acres of land to his share and that 
therefore, the petitioners claim that 
he was a smal] farmer, cannot be ac 
cepted, Nothing is said in this revision 
petition to show that the above finding 
of fact was made by the execution court 
without jurisdiction or was hit by any 
element of illegality, Those findings 
alone are sufficient to justify a dismis- 
sal of this revision petition, 


2, Additionally, however, TJ think 
that this revision petition has to fail on 
the ground that the present plea which 
the petitioner has taken in the execu- 
tion petition that he was a small farmer 
is not available for him for being raised” 
for the first time in execution of a dec- 
ree passed by a competent court, The 
suit was filed some time in the year 1977. 
Admittedly before it was decreed the 
Andhra Pradesh Agricultural Indebted- 
ness’ (Relief) Act, 1977 (hereinafter re- 
ferred to as “the Act”) had come into 
force, It was clearly open for the de- 
fendant-debtor to contend in the suit 
that he was a small farmer and that 
therefore, he was entitled for the bene- 
fit of S. 4 of that Act. S. 4 (1) of the 
Act declares that “every. debt including 
interest, if any, owing to any creditor 
by any agricultural labourer, a rural. 
artisan or a small farmer shall be -/ 
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deemed to be wholly discharged,” Secr | 


tion 4 (2) (a) says, that “no civil court 
shal] entertain” any suit or other pro- 
ceeding against the debtor for the re- 
covery of any amount of the debt, in- 
cluding interest, if any, which is deem- 
ed to be discharged under sub-sec, (1). 
Section 4 (2) (b) declares, that “all suits 
and other proceedings including appeals, 
revisions, attachments or execution pro- 
ceedings pending at the commencement 
of this Act against any debtor for the 
recovery of any such- debt, including in- 
terest, if any, shall abate.” These aré 
not self-operating provisions, They are 
dependent for their operation on the 
existence of certain facts, Under the 
aforementioned provisions of the Act, 
the defendant-debtor could have raised 
a plea that he was a small farmer and 
the debt owed by him to the plaintiff 
was statutorily deemed to have been 
wholly discharged and that therefore, 
no civi] court could entertain any suit 
or other proceeding for the recovery 
of that amount of debt, But he did not 
raise that plea in the suit, The question 
is, where the. judgment-debtor who did 
mot raise such a plea in the suit could 
raise that plea in execution, Such a 
plea, if permitted to be raised in execu- 
tion, would amount to a negation of the 
suit and the decree passed, It should be 
noted that the provisions of the Small 
Farmer Act are in no way different or 
special from several other Acts and 
Laws conferring reliefs and rights on 
the agricultural] debtor, But in al} the 
cases the relief can be granted by the 
courts only after their finding and cer- 
tain facts exist, In this case, this relief 
conferred by the Small Farmer Act is 
available only to a certain class of deb- 
tors called “smal; farmers”, The answer 
to the question whether the debtor is a 
smal] farmer or not governs the issue 
whether the Act applies to the debtor 
in this case. But the argument of Sri 
* Audinarayana Reddi is that there is no 
such finding recorded by the court in 
the suit and therefore nothing on re- 
cord prevents him from raising that 
question now, This argument of the 
learned counse] ignores the fact that 
procedure is as much a part of our law 
as substantive law is and that rights 
granted by substantive law have to be 
worked out in gecordance with proce- 
dura] law. The question whether the 
debtor is a small farmer can 
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The non obstante language used by 
Sec, 4 of the Small Farmer’s Act has 
nothing to do with the proceduraj rights 
which guarantee ‘regularity of trial and 
declaration of parties’ rights under 
substantive law, Now, normally the de- 
cision in the suit where a debtor did 
not raise the plea that he was a small. 
farmer would operate as a res judicata 
and would prevent a debtor from rais- 
ing the same question which he might 
and ought to have raised in the suit 
in execution, This would be the effect 
of Sec, 11 read with its Explanation IV 
of Civil P. C. There is no doubt that 
See, 11 of Civil P. C. would apply to the 
trial of a suit filed for the recovery of 
any debt, including g debt due from a 
person claiming to be a small farmer. 
Under Explanation IV to Sec, 11, any 
matter which ought and might have 
been made a ground of defence or at- 
tack would be deemed to have been a 
matter constructively and substantially 
and therefore, 
the decision of the civil court in the 
suit would operate as res judicata not 
only on the express -pleas taken by the 
defendant and decided by the 
Civil court, but also on such 
other matters and pleas which. ought 
and might have been made a ground 
of defence by the defendant, Accord- 
ingly, the failure of the defendant to 
take this pleg that he was a smal] far- 
mer in the suit would not permit the 
debtor now to raise that plea, Law 
would deem that such a plea was raised 
and rejected, The decree of the civil 
court operates ag res judicata and pre- 
vents the debtor from raising the same 
plea in execution, But it is argued by 
Mr, Adinarayang Reddi that inasmuch 
as Act 7 of 1977 directs that the debt 
of a. small farmer should be regarded as 
wholly discharged, it is open for his 


.Client to take this plea even in execu- 


tion, I think there is some confusion in 
this submission, As noted above, the 
Act and more particularly, Sec, 4 would 
depend for its applicability on a finding 
by a competent court that the debt was 
owed by a small farmer, The duty of 
the civi] court not to entertain any pro- 
ceeding for the recovery of a debt un- 
der the above Act arises only on such a 
finding. Without such a finding by the 
civi] court that the debtor was aq small 
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farmer there would be no ground for 
the Act to operate upon, From this it 
follows that any finding once given in 
the suit or deemed by law to have been 
given in the suit by reason of the pro- 
visions of Civil P. C. cannot be ignored 
at the stage of execution of the decree. 
Any other construction would. make the 
litigation more endless than it is to-day. 
‘The adjudication would then be even 
Hess fruitful, If this argument of the 
- is- accepted, nothing would pre- 


ani ae te 


yent a judgment-debtor from suing a 
decree-holder for return of money col- 
lected from him by way of execution, 
He can even ask for reutrn of a de- 
cretal amount collected from him under 
a decree passed and executed, Law in 
abstract looks wondrous, But in action 
with its perils of appeals and uncertain- 
ties of revisions, restorations, reviews 
and special leaves, it can ruin most of 
those who are parties to it, Litigation 
can only be accepted as a necessary evil 
and there must be a finality to such an 
evil, No one should therefore be vexed 
with it twice over either in its criminal 
or civil jurisdictions, 


3. The defendant had a chance to 
plead and prove that he was q small 
farmer in the suit, The suit in this case 
was decreed after the Act had come in- 
to. force, If the suit had been decreed 
before the Act had come into force 
clearly constructive res judicatg would 
not have applied, It would have been 
then: possible for the debtor to raise in 
execution the plea of a small farmer 
u/s, 4 (2) (a) of the Act, because con- 
structive res judicata would not have 
operated against him, But, where the 
suit was decreed subsequent to the com- 
ing into force of the Act and the debtor 
{had a chance, but never raised such a 
plea, it shall not be open: for the small 
former to raise that plea in execution. 
Normally, no collateral attacks should 
be permiited on the decree which had 
been passed after hearing both the par- 
ties, Where the statute expressly says 
otherwise, subject to constitutional man- 
date it would be otherwise. The mean- 
ing of the Act in this connection should 
be gathered from its provisions as well 
as those of the Civil P. C. and more par- 
ticularly S. 11. In the case of a decree 
passed before the Act came into force, 
Explanation IV to Sec, 11 of Civil P.C. 
would not debar the debtor from rais- 
ing a plea that he was a small farmer 
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in execution, because on the day when 
the suit was decreed such a plea was 
not available to the debtor, The doctrine 
of ‘ought-and-might’ cannot, therefore, 
be applied to, As this is a suit decreed 
after the commencement of the Act, I 
hold that the doctrine of constructive 
res judicata would fully apply to the 
petitioner, 

4. Ramachandra Rao J., held in V, 
Ramanaiah v, P. Akkaish (1981 (2) 
APLJ (Short Notes) 12) that Sec, 11 Ex- 
planation. IV of Civil P. C, would go- 
vern the Act, In that case (C. R. P. 
No, 2752/81) the defendant did set up a 
plea that he was entitled to the benefits 
of Act 7 of 1977 but never proved that 
plea, because he remained ex parte, The 
Suit was decreed ex parte, It was held 
by Ramachandrarao J., that the issue 
whether the debtor was a small farmer 
should be deemed toe have been decided 
against the defendant-debtor, It was ac- 
cordingly held that that deemed find- 
ing precludes him from raising that plea 
once again at the time of execution, In 
my opinion, this judgment is clearly 
applicable to the facts of the case, I am 
not in agreement with Mr. Adinarayana 
Reddi’s ground of distinction, The fact 
that the defendant did not raise any 
such plea in the present suit cannot put 
him on any higher pedestal compared 
to g defendant who remained ex parte 
in the suit, In fact it would be illogical 
to hold so, 


5. I must say that the courts must 
firmly reject these indiscriminate pleas 
of small farmers, Good laws should not 
be allowed to be put to bad uses, 

6. In the circumstances. I do not see 
any error in the judgment of the court 
below and I accordingly dismiss the 
Civil Revision Petition, 

Petition dismissed, 
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Ravella Satyanarayana, Petitioner v, 
State of Andhra Pradesh and others, Re- 
spondents, 

Writ Petn. No. 4753 of 1981, D/- 9-4- 
1982, 


(A) ‘Andhra Pradesh Panchayat Sami- 
this and Zilla Parishads Act (35 of 1959), 
Ss. 4 (1) (iii) and 4 (1) (v) — Clauses en- 
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visage single member and sole member— 
Only one member of legislative council 
and of council of States each can become 
member of a Panchayat Samithi — Re- 
presentation of several such members in 
One Samithi is not contemplated, 
Clauses (iii) and (v) of S. 4 (I) im the 
context envisage that the member of the 
Legislative Council who expressed the 
choice and whose choice is specified by 
the Government shall be a member of 
the Samithi, Therefore the clauses are 
clearly concerned with singular member 
and sole member only and the singula- 
rity is unequivocally embeded in the 
clauses and such singularity cannot be 
enlarged into plurality. These two clauses 
contemplate that only one member of the 
legislative council and one member of the 
council of Stateg alone can be inducted 


into a Samithi having regard to 
the choice expressed by such 
member, . Both the provisions con- 
fine to the single member only and 


as such expression of choice by several 
members of the Legislative Council and 
Council of States to the same Samithi 
and specification thereof by the Govern- 
ment is in clear contravention of sub- 
clauses (iii) and (v), (Paras 8, 9) 

The Government is given power to 
regulate the choices made by the several 
members to avoid stampede and over- 
representation. The extension of singular 
to plural will result in representation of 
several members in the same Samithi ag 
there will be no prohibition against all 
the members opting out for one samithi 
and such a situation is incongruous and 
inconsistent with the scheme of the seo- 
tion and defeats the avowed object of 
broad based representation and wide. 
spread voice in every Samithi The ana- 
tomy and getup of S, 4 displays the meti- 
culous care taken to indicate precisely. 
the number of representatives to be ele~ 
fed or chosen and dispels concept of 
plurality and on dissection every sub- 
section also considered in isolation high- 
lights the numerical precision. The fluc- 
tuation or swelling the membership of 
the Samithi depending on the whim and 
volition of the members and tuned to 
political considerations or otherwise is 
not contemplated by Section 4, ATR 1959 
SC 219, Foll, (Para 9) 

(B) Andhra Pradesh Panchayat Sami- 
this and Zilla Parishads Act (35 of 1959), 
Ss. 4 (1) (iii) and (v) — Provisions are 
not violative of Art, 14 of Constitution. 
(Constitution of India, Art. 14), 
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The conferral of wide choice on the 
members of the Legislative Council and 
Council of States as distinguished frem 
limited choice based upon territorial link 
to members of the Legislative Assembly 
is based on rational classification. Sec. 4 
projects fullfledged representation for all 
possible sectiong and segments and there- 
by fosters democratic culture, The pro- 
vision as such regarding the specification 
by the Government for regulating the 
choices ig neither arbitrary nor obnoxi- 
ous to Art. 14. The distorted interpreta- 
tion or undue exploitation of the circum-. 
stances cannot pollute the provision or 
demolish or destroy the legitimate pur- 
pose, The safeguard ig provided for pro- 
per distribution of choices by conferring 
power on: the Government to specify. AIR 
1955 SC 166 and AIR 1951 Mad 120 (FB), 
Rel, on, (Para 10) 


(C) Andhra Pradesh Panchayat Sami- 
this and Zilla Parishads Act (35 of 1959), 
S. 4 (1) (iii) and (v) — Ordinance 13 of 
1981 empowering member to revoke 
choice is not prompted by mala fides, 

The revision of choice appears to have 
been given with a view to have a matur- 
ed consideration with regard to the choice 
and revocation is allowed till the last 
moment so as to have effective represen- 
tation and also ensure proper canalisation 
by the Government, under the powers 
conferred on it for specification, It is not 
tantamount to arbitrary exercise of 


power, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1959 SC 219 9 
AIR 1955 SC 166 : 10 
AIR 1951 Mad 120 (FB) ` 10 


Krivvidi Narasimham, for Petitioner: 
Govt, Pleader for Panchayat, for Respon- 
dents Nos. X to 3, 


RAMA RAO, J. :— This is a petition foi 
issue of a writ in the nature of Mandamus 
directing the respondents 1 to 3 not to 
permit respondents 5 to 15 to take part 
in any proceedings of the Khammam 
Panchayat Samithi after declaring that 
their expression of choice to become 
members of Khammam Panchayat Sami- 
thi is illegal, null and void as also ultra 
vires of Art, 14 of the Constitution apart 
from its being vitiated by mala fides on 
the part of the ruling party i e, Con- 
gress (I) headed by the 4th respondent. 

2. The allegations in the affidavit in 
support of the writ petition may be 
epitomised: The petittoner was elected as 


| ` the President of the Khammam Panchayat 
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Samithi and belongs to the Communist 
Party of India (Marxists). In Khammam 
Dist. the C.P.I. (Marxists) in collaboration 
with Communist Party of India (C.P.I) 
and other allies were elected to 11 out 
of total number of thirteen Panchayat 
Samithi Presidents by direct election. 
The ruling party headed by the 4th res- 
pondent with a view to get control over 
Zilla Parishad, Khammam began making 
manipulations and as a part of the same 
concentrated their efforts in Khammam 
Samithi. In Khammam Samithi out of 75 
Gram Panchayats, 41 Sarpanchas belong- 
ing to C. P. I (M) and C, P. I parties and 
their allies were elected and twenty nine 
persons belonging ‘to the ruling party 
were elected as sarpanchas. With a view 
-to boost up their strength, the ruling 
party headed by 4th respondent appears 
to have prevailed upon respondents 5 and 
6 (Rajya Sabha members) and respon- 
dents 7 to 15 (members of the Legislative 
Council) to opt for membership of 
Khammam Samithi and pursuant to the 
same respondents 5 to 15 exercised their 
choice for Khammam Samithi under Sec- 
tions 4 (iil) and 4 (v) of the A. P. Pancha~ 
yat Samithis and Zilla Parishads Act 
1959 with a view to become eligible for 
membership of Zilla Parishad and partix 
cipate in the election of the members to 
be elected under Section 4 (1) (vi) of the 
Act and the Vice-President of the 
Samithi, 


3. In the counter-affidavit filled by the 
Assistant Secretary of the Panchayat Raj 
Department it was stated that respon- 
dents 5 to 15 were specified as members 
. of the Khammam Panchayat Samithi by 
the Government considering their choice 
under clauses (iii) and (v) of sub-sec. (1) 
. of §. 4 of Panchayat Samithis and Zilla 
Parishads Act, 1959, There is absolutely 
-no restriction for members of the Rajya 
Sabha or member of the Legislative 
Council to exercise their choice to any 
particular samithi, The mala fides alleg- 
ed against the respondents 4 to 15 are not 
within the knowledge of the Government 
and the Government has not been influ- 
enced by any extraneous considerations 
in taking its decision. 


. 4 The learned counsel for the peti- 

toner contended that Ss, 4 (1) Gil) & 4 (1) 
(v) of A. P. Panchayat Samithis and Zilla 
Parishads Act, 1959 (hereinafter referred 
to as the Act) are violative of Art. 14 of 
the Constitution as no territorial nexus 
for qualification to become member of 
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the Samithi is indicated and an unfetter- 
ed choice has been given. It is further 
contended that the choice of only one 
member has to be specified by the Gov- 
ernment and the plurality of the mem- 
bers of the Legislative Council or Coun- ` 
cil of States expressing their choice to 
become members of the Samithi is not 
contemplated by the provisions of the 
Act and as such the action of the Gov- 
ernment in endorsing the expression of 
choice by all the respondents 5 to 15 is 
in contravention of S, 4 (1) Gil) and (v) 
of the Act. It is further contended that 
Ordinance 13 of 1981 later substituted by 
Act conferring power to revise choice is 
prompted by mala fides and is an arbi- 
trary exercise of power. The learned 
counsel for the respondents contended 
that S. 4 (1) (iii) and (v) is not violative 
of Article 14 of the Constitution and the 
right to contest or vote is not a funda- 
mental right or common law right and it 
is only a creature of statute and it is 
within the competence of the legislature 
to regulate the conditions relating to 
exercise of vote and choice. It is further 
contended that singular expression takes 
in plural also and the expression of 
choice by more than one member for the 
same Samithi is not prohibited and as 
such choice is unfettered and the Gov- _ 
ernment have no control over the matter 
as the Government js ordinarily expected 
to endorse the choice expressed by the 
members. 

5. The heart of the contentions of the 
learned counsel for the petitioner per- 
tains to the concept of singularity and 
exclusion of plurality in clauses (iii) and 
(v) of sub-section (1) of Section 4 of the 
Act and as such it ig appropriate to ad- 


- vert to this contention at the outset. To 


get into the thick of the contention it is 


hecessary to have a glimpse into the 


relevant provisions of Section 4 of the 
Act, . 

6. Composition of Panchayat Samithi: 
«-(1) Every Panchayat Samithi shall con-. 
sist of the following members namely: 

“(i) the Sarpanch of every Gram Pans 
chayat in the Block—ex-officio: 

_ Provided that— 

(a) notwithstanding anything in the 
Andhra Pradesh Gram Panchayat Act, 
1964, if any, Sarpanch of a Gram Pan- 
chayat refuses to be a member of the 
Panchayat Samithi or resigns such mem- 
bership or otherwise ceases to be such 
member, he shall, with effect from the 
date of such refusal, resignation or cessa- 
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tion, cease to be the Sarpanch of the 
Gram Panchayat and the person who 
succeeds him in such office shall be the 
member of the Panchayat Samithi in his 
place: 

(b) in the case of a .superseded or a 
dissolved Gram Panchayat the District 
Collector shall nominate a person resid- 
ing in the area within the jurisdiction of 
such Gram Panchayat to be the member 
representing such Gram Panchayat, 

(ii) The Member of the Legislative As- 
sembly of the State representing a con- 
stituency which comprises the Block: 

Provided that a Member of the Legis- 
lative Assembly representing a consti- 
tuency which comprises more than onë 
Block, including a portion of any Block, 
shall be a member of the Panchayat Sa~ 
mithi of only one such Block which he 
chooses; 

and he shall have the right to speak 
in, and otherwise to take part in the pro- 
ceedings of any meeting of any other 
Panchayat Samithi constituted for each 
such Block, but shall not be entitled to 
vote at any such meeting. ` 

(iii) such Member of the Legislative 
Council of the State, as the Government 
may, by order specify, having regard to 
his choice expressed in the prescribed 
manner; 

(iv) such Member of the House of the 
People representing a constituency 
which comprises the Block as the Gov- 
ernment may by order, specify having 
regard to his choice expressed in the 
prescribed manner: 

Provided that the Member of the House 
of the People so specified shall have the 
right to speak in, and otherwise to take 
part in the proceedings of, any meeting 
of any other Panchayat Samithi constitut- 
ed for other Blocks comprised within the 
constituency but shall not be entitled to 
vote at any such meeting; 


(v) such Member of the Council of 
States as the Government may by order 
specify, having regard to his choice ex- 
pressed in the prescribed manner; 

(vi) the following to be elected as 
members in the prescribed manner by 
the President and the members specified 


in clauses (i), (ii), (iii), (iv) and (v) from . 


among the persons who are registered 
voters in the Block and who are not less 
than twenty-one years of age, but who 


are not already members of the Pancha- . 


yat Samithi, namely: — 
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(a) two women; 

(b) one person belonging to minorities: 
whether based on religion or language; 
and — 

(c) three persons belonging to Back- 
ward Classes; 

(vii) the following to be members, ex- 
officio namely: 

(a) the Chairman of the Primary Co- 
operative Agricultural Development 
Bank in the Block: 

Provided that where there ig more than 
one such bank in a Block, the Chairman 
of only one such bank as may be speci- 
fied by the District Collector shall be the 
member; 


(b) the Director of the District Co- 
operative Central Bank representing the 
Block; and 

(c) the President of the Primary Co- 
operative Marketing Society, if any, in 
the Block: 


Provided that the choice exercised by— 
(i) a Member of the Legislative Assem- 
bly referred to in clause (ii) may be 
revised at any time before the meeting 
is held for the election of the members 
specified in clause (vi), and thereafter it 
shall be final and irrevocable; (ii) a Mem- 
ber of the Legislative Council, House of 
the People or Council of States referred 
to in clauses (iii) and (iv) and (v) may be 
revised at any time one day before the 
meeting is held for the election of the 
members specified in clause (vi) subject 
to the approval of the Government and 
thereafter it shall be final and irrevoca- 
ble, 


I-A. No person shall be a member in ` 
more than one of the categories specified 
in sub-section (1). A person who is or 
becomes a member of a Panchayat 
Samithi in more than one such category 
shall, by notice in writing signed by him 
and delivered to the Block Development 
Officer, within fifteen days from the date 
on which he so becomes a member inti- 
mate in which one of the said categories 
he wishes to serve, and thereupon he 
shall cease to be the member in the other 
category or categories, In default of such 
intimation within the aforesaid period, 
his membership in the Panchayat Samithi 
in the category acquired earlier shall, 
and his membership acquired later in the 
other category shall not, cease at the 
expiration of such period. The intima- 
tion given under this sub-section shall 
be final and irrevocable. 
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Provided that if a person is or becomes 
an ex-officio member under clause (i) of 
sub-section (1) being already a member 
of the Panchayat Samithi in any of the 
other categories specified in the said sub- 
section, he shall not cease to be such ex- 
officio member, but he shall, with effect 
from the date on which he becomes such 
ex-officio member, cease to be a member 
in such other category,” 

(2) Omitted. 

(3) No person shall be entitled to be a 
member of more than one Panchayat 
Samithi at a time.” 


7. Section 4 of the Act is a sprawling 
one studded with diverse facets for the 
constitution and election of Panchayat 
Samithi The structure of the Samithi 
comprises the elected Sarpanchas from 
Panchayats, representation by members 
of the House of the People, Council of 
' States, Legislative Assembly and Legis- 
lative Council and members from dif. 
ferent categories with accent on repre- 
sentation from weaker sections, The Sar- 
panch of every Gram Panchayat in the 
block is ex officio member of the Samithi 
as provided by clause (1) of sub-section 
(1). Clauses (it) and (iv) of sub-section (1} 
provide that a member of the Legislative 
Assembly and member of the Lok Sabha 
can choose the Panchayat Samithi of only 
one block if the constituency comprises 
more than one block. The member of tha 
Legislative Council and member of the 
Council of States can exercise a choice to 
become member of any Samithi in the 
State subject to the specification by the 
Government as indicated in clauses (fli) 
and (v) The members chosen in accord- 
ance with clauses (i) to (v} are entitled 
to elect the members enumerated in 
clause (vi. The members eligible for 
election in accordance with clause {vi} 
consist of representation from several 
categories namely women, minorities, 
backward classes and co-operative maus 
tutions. 

8. The focal point in the wrif pidon 
is on clauses (iii) and (v) of sub-sec, (1J 
of S. 4 of the Act. It is amplified by the 
learned counsel for the petitioner that 
these two clauses contemplate that only 
One member of the Legislative Council 
and one member of the Council of State 
alone can be inducted into a Samithi 
having regard to the choice expressed by 
such member, Both the provisions con- 
fine to the single member only and as 
such expression of choice by several 
members of the Legislative Council and 
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Council of States to the same Samithi and 
specification thereof by the Government 
is in clear contravention of sub-clauses 
(iii) and (v), The learned Government 
Pleader stresses that though the singu- 
larity is embodied in both the clauses 
the singular must be read as plural ag 
laid down in S. 13 of the General Clauseg 
Act, It is necessary to have Section 13 of 
the General Clauses Act in quotes: 

"13, Gender and number: In all Cen- 
tral Acts and Regulations, unless there 
is anything repugnant in the subject or 
context,— 

(1) words importing the masculine 
gender shall be taken to include females, 
and 

(2) words in the singular shall include 
the plural, and vice versa.” 

S. 2 (85) of the A. P. General Clauses 
Act is in pari materia with Section 13 of 
the General Clauses Act. S. 13 is prefaced 
by the expression, “Unless there is any- 
thing repugnant in the subject or con- 


text” and, therefore, it has to be discern- 


ed whether attributing plurality to the 
apparent singular expression is warrant~ 
ed and tolerated by the context and set 
up of the provisions of the Panchayat 
Samithis Act. A close scrutiny of the 
entirety of the provisions of Section 4 
reveals that numerical specification per~ 
meates throughout the section and there 
is a focus on numerical aspect in every 
clause in the section. In the event of the 
clause visuslising more than one member 
to be elected or chosen the specific num- 
ber has been clearly indicated. Meticul- 
0Ug care is taken to avoid dual member- 
ship and exercise of choice and also spe- 
cification thereof, In so far as the mem- 
ber of the Legislative Assembly is con- 
cerned, the member ig given a choice to 
choose one of the blocks in the constitu- 
ency without any reference to the Gov-- 
ernment and this choice does not pre- 
clude the member to participate in the 
deliberations of the Samithi in the other 
block and the voting right is confined 
only to the Samithi chosen. Regarding 
the members of the House of the Peopla 
the choice is given to the member to 
choose one of the blocks in the constitu- 
ency subject fo the order that may be 
specified by the Government, having 
regard to the choice. The territorial link 
is the base for the choice by the member | 
of the legislative assembly and house of 
people, But however a different pattern 
is evolved for the choice by the members 
of the legislative council and Council 
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of States and the choice can be made by 
them for any Samithi in the State. The 
members of the Legislative Council re- 
present the local authorities constituen- 
cles, graduates constituencies and teach- 
ers constituencies which spread over 
number of blocks and Samithis and thea 
members of the Legislative Council 
elected from out of the members of the 
Legislative Assembly and nominated 
members cannot have similar territorial 
link like other members, Similarly the 
members of the Council of States who 
are elected from the members of the 
Legislative Assembly have no territorial 
string or soil attachment as the electoral! 
constituency is not territorywise. It is 
apparent that S. 4 visualises varied and 
comprehensive representation from the 
elected representatives pursuant to the 
objective of broad based representation 
to all sectors and segments and in con- 
sonance with the democratic decentrali- 
sation of power, To avoid multiple 
choices in respect of the same Samithi a 
device has been adopted whereby the 
Government should specify the particular 
member for each Samithi having regard 
to the choice expressed by such mem- 
ber. To give effect to the provisions of 
clauses (ili), (iv) and (v) of sub-sec. (4) of 
the Act, the A. P. Panchayat Samithis 
(Expression of. Choice) Rules, 1951 have 
been framed. The pertinent Rule 4 is as 
follows:— 


“Government fo be final authority: 
The Government shall take into consi- 
deration the choice expressed by a mem- 
ber under these rules and specify such 
member as member of a Panchayat Sa- 
mithi and nothing in these Rules shalf 
be construed to mean that the choice or 
the revised cholce expressed by a mem- 
_ ber is binding on the Government,” 

- Rule 4 provides that the choice expressed 
by a member does nof attain finality un- 
less such choice is specified by tha Gov- 
- ernment, The Governmen§ Is sirtually 
given a power of veto and the specifica- 
tion of choice by tha Governmen’ ap- 
pears to have been designed with a view 
to have representation of members in 
maximum number of Samithis in the 
State, The assignment of role of specifi- 
cation on the Government is intended to 
regulate and canalisa the multiplicity of 
choices and avoid jamming in the 
Samithi, The .scheme of Section 4 ig clear 
that whenever a singular member is con= 
templated or chosen, it is said as member 
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or one person, but in the event of ~more} 
than one member, the number has been 
clearly indicated to avoid any ambiguity 
or doubt. Further it is evident that only 
one member of the Legislative Assembly 
and one member of the House of the 
People has been indicated and there is 
absolutely no discernible’ object or pur- 
pose in giving representation to several 
members of the Legislative Council or 
Council of States in one Panchayat 
Samithi, 


9. The expressions ‘such’ and ‘his’ in. 
clauses (ili) and (v) reflect overt fea- 
tures of singularity, In Stroud’s Judicial 
Dictionary the meaning of ‘such’ is given 
as generally referring to its last antece~ 
dent, In clauses (iii) and (vj the expres- 
Sion ‘such’ refers to a member (Le.) sin- 
gular member who expressed the choice. 
The expression ‘his’ undoubtedly refers 
to single member, Clauses (Hi) and (v) 
in the context envisage that the member 
of the Legislative Council who expressed 
the choice and whose choice is specified 
by the Government shall be a membe | 
of the Samithi. Therefore the clauses} 
are clearly concerned with singular mem-', 
ber and sole member only and the singu-; 
larity is unequivocally embedded in the! 
singularity cannot be 
enlarged into plurality. In the election 
of the representatives under clause (vi) 
the number of members to be elected is 
amply indicated when election of more 
than one member is provided. With res- 
pect to representation for women it is 
stated that two women should be elected 
and regarding representation to minori- _ 
ties one person and three persons relating - 
to backward classes. The reference to 
Chairman of the Primary Co-operative 
Agricultural Development Bank indicates 
one only, Regarding representation by 
the Director of the District Co-operative 
Central Bank the obvious reference is 
only to one Director but not to all Direc- 
tors, The Government is given power to 
regulate the choices made by the several 
members to avoid stampede and over- 
representation. The extension of singular 
fo plural will result in representation of 
several members in the same Samithi as 
there will be no prohibition against all 
the members opting out for one samithi 
and such a situation is incongruous and}. 
inconsistent with the scheme of the sec- 
tion and defeats the avowed object of 
broad based representation and wide- 
spread voice in every Samithi, The Sup- 


336 A. P. 


reme Court in the decision - reported in 
‘Dhan Dhania Kedia & Co, v. C.LT., AIR 
1959 SC 219 considered the. width. and 
impact of Section 13 (2) of the General 
Clauses Act. In this case the plurality 
sought to be attributed to the expression 
“previous year” occurring in Section 2 
(11) of the Income-tax Act, 1922 was 
repelled and in the context of consider- 
ing the issue the Supreme Court held 
that Section 13 enacts the applicability 
of rule of construction in the absence of 
repugnancy in the subject or context and 
it should not lead to absurd or anomal- 
ous results and the interpretation should 
not nullify the effect of the provision. 
The object of framing the rules for choice 
and regulation by the Government there- 
of will be redundant if the concept of 
plurality is given full effect. In the event 
of infiltration into one Samithi or other 
the certainty and exactitude pertaining 
to the constitution of the Samithi and 
the conduct of elections also will be ab- 
sent and such nebulous or fluid state of 
affairs is not contemplated by the provi- 
-giong of the Act. The object of spreadout 
of the members of the Legislative Coun- 
cil and Council of States in all the Sami- 
Ithis throughout the State will be defeat- 
ed, The anotomy and get-up of S. 4 dis- 
Plays the meticulous care taken to indi- 
cate precisely the number of represen- 
tativegs to be elected or chosen and dis- 
pels concept of plurality and on dissec- 
tion every sub-section also considered in 
isolation highlights the numerical pre- 
cision. The fluctuation or swelling the 
membership of the Samithi depending on 
the whim and volition of the members 
and tuned to politica] considerations or 
otherwise is not contemplated by Sec. 4 
of the Act. S. 36 of the Act concerning 
the composition of Zilla Parishads is of 
the same pattern and reinforces the view 
regarding precise specification of number 
of members. If the concept of plurality 
is conceded it will result in anomalous 
situation of uncertainty of membership 
of Samithi and the flooding of one Sa- 
mithi by all. the Council members and a 
glaring discrepancy in the -membership 
of Samithis in the State, and redundancy 
of Expression of Choice Rules. ; 
10. Regarding breach of Article 14 of 
the Constitution, the learned counsel for 
the petitioner emphasized that the con- 
ferral of wide choice on the members of 
the Legislative Council and Council of 
States as distinguished from limited 
choice based upon territorial link to 
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members of the Legislative Assembly 
lacks rational sanction, The learned Gov- 
ernment Pleader contended that ‘the 
members of the Legislative Council and 
Council of States constitute a distinct ` 
category and such differentiation does not ` 
offend Article 14. The learned Govern- 
ment Pleader relied upon the decision of 
the Supreme Court reported in Sakha- 
want Ali v. State of Orissa, ATR 1955 SC 
166. This decision wag rendered in the 
context of considering whether Sec- 
tion 16 (1) (x) of Orissa Municipal Act 
violates Article 14 of the Constitution. 
The Supreme Court at page 169 held as 
follows:— 


“Article 14 forbids class legislation but 
does not forbid reasonable classification 
for the purposes of legislation. The classi- 
fication however cannot be arbitrary but 
must rest upon some real and substantial 
distinction bearing a reasonable and just 
relation to the things in respect of which 
the classification is made. In other words 
the classification must have a reasonable 
relation to the object or the purpose 
sought to be achieved by the impugned 
legislation.” 


It is also further held at page 170 as fol- 
lows:— 


"The simple answer to this contention 
ig that legislation enacted for the achi- 
evement of a particular object or pur- 
pose need not be all embracing. It is for 
the Legislature to determine what cate- 
gories it would embrace within the scope 
of legislation and merely because certain 
categories which would stand on the 
same footing as those which are covered 
by the legislation are left out would not 
render legislation which has been enact- 
ed in any manner discriminatory and 
violative of the fundamental right gua- 
ranteed by Article 14 of the Constitution.” 
The learned Government .Pleader also 
relied upon the decision of the Madras 
High Court reported in C. Dorairajan v. 
State of Madras, AIR 1951 Mad 120 (FB). 
While considering the constitutional vali- 
dity of Communal: G. O. No, 1254 Educa- 
tion dated 17-5-1948 it was held that- 
When the power is exercised bona fide 
and in a reasonable manner for the end 
designed and subject to the express pro- 
visions of the Constitution, the exercise 
of that power is not hit by Article 14, 
though to some extent it might trench 
upon the freedom of the. individual citi- 
zen. We are not inclined to uphold the 
contention of the petitioner in this re- 
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gard, The manner of representation and 
mode of election of the members of the 
Legislative Council .and’ State Council is 
not identical with that of the members 
of-the Legislative Assembly and the 
House of the People. The election of the 
members of the Assembly and House of 
the People is a direct election by the 
voters from a particular segment of the 
State and the representative is from the 
constituency directly. But however the 
mode of election of the members of the 
Legislative Council and State Council is 
different as their election is from out of 
elected representatives except in the 
case of teachers and graduates constitu- 
encies and in the case of members elect- 
ed from the members of the Legislative 
Assembly the question of territorial link 
does not arise. This broad distinction and 
classification is reasonable as it has a 
close affinity to the legitimate purpose of 
the statute of having a full-fledged re- 
presentation from all the elected repre- 
sentatives, The classification cannot be 
labelled as “suspect classification” -and 


cannot be considered as arbitrary parti- . 


cularly in view of the safeguard provid- 
ed for regulation of the choices by way 
of specification by the Government. Sec- 
J|tion 4 projects full-fledged representa- 
tion for all possible sections and seg- 
ments and thereby fosters democratic 


culture. The emphasis is laid by the. 


learned counsel for the petitioner upon 
the successful attempt made to infiltrate 
several members into this particular 
Samithi to give a fillip to the strength 
of the party and as such the arbitrary 
exercise of power is patent. The provi- 
sion as such regarding the specification by 
the Government for regulating the 
choices is neither arbitrary nor obnoxi- 
ous to Article 14. The distorted interpre- 
tation or undue exploitation of the cir- 
cumstances cannot pollute the provision 
or demolish or destroy the legitimate 
urpose. The safeguard is provided for 
proper distribution of choices by confer- 
ring power on the Government to specify. 


11. It is also further contended that 
the Ordinance No. 13/1981 giving power 
to the member of the Legislative Coun- 
cil and Council of States to revoke choice 
at belated stage is prompted by mala 
fides and it is tantamount to arbitrary 
exercise of power. The revision of choice 
appears to have been given with a view 
to have a matured consideration with re- 
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gard to the choice and revocation is al- . 
lowed till the last moment so as to have 
effective representation and also ensure 
proper canalisation by the Government 
under the powers conferred on it for spe- 
cification. The political overtones voiced 
in the petition are totally alien and. ob- 
lique sfor the purpose of this petition. 
Therefore, the contention founded upon 
mala fides .and arbitrary exercise of 
power lacks substance. 


12. The learned counsel for the peti- 
tioners stated that respondents 7 to 9 and 
13 are given up and hence this writ peti- 
tion ig not pressed as against them. 


‘13. In the light of foregoing discussion 
we hold that the respondents 5, 6, 10 to 


-12, 14 and 15 are not entitled to take part 


in any proceedings of Khammam Pancha- 
yat Samithi and the Writ will issue ac- 
cordingly. Writ Petition partly allowed 
with costs. Advocate’s fee Rs. 259. 


Petition partly allowed. 
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J. Lakshmikantham, Petitioner v. 


Uppala Rajamma and others, Respon- 
dents. 


C.R.P. No. 5065 of 1981, D/- 15-4-1982. 
Civil P. C. (5 of 1908), O. 41, Rr. 1 (3), 


5 (5) — Appeal against money decree — 


Depositing decretal amount or furnishing 
security in appellate Court — Not a con- 
dition precedent for hearing and dispo- 
sal of appeal — Word “shall” in R. 1 (3) 
— Not mandatory, (Money decree — 
Appeal against — Interpretation of Sta- 
ae — Mandatory or directory provi- 
on). 


Depositing decretal amount or furnish- 
ing security in the appellate Court is not 
a condition precedent for hearing and 
disposal of an appeal against a money 
decree, within the meaning of O. 41, 


R. 1 (3). It is true that the word “shall” 


has been employed in O. 41, R. 1 (3) 
making it appear as though it is manda- 
tory that the appellant will have to de- 
posit the amount covered by the decree 
if it ig a money decree, in the appellate 
Court when an appeal is sought to be 
preferred against it. But though this 
provision has been brought in for the 
first time by the Amending Act 104 of 
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_ I976 nevertheless the legislature has not 
brought in the consequential provision 
as to what should happen in case the 
appellant does not either deposit the 
amount or furnish security and therefore 
_inferentially it must be presumed that 
the legislature did not intend to penalise 
. in case the said provision is not complied 
with. In these circumstances, the word 
“shall” has to be considered as “may”. 
O. 41, R. 5 (5) saves the decree-holder 
from his decree being stultified or he 


being -deprived of his right because for 
some reason or the other if the judg- 
ment-debtor does not comply with the 


provisions enacted in O, 41. R. 1 (3) then 
‘certainly it is open to the decree-holder 
- .to file an execution petition and have 
the decree executed. (Para 2) 


A bare reading of Ci. 87 (original 
CI. 90) of the Joint Committee Report 
` concerned with the Amendment Bill of 
the Civil P. C. which was Bill No. 27 of 
1974 and thereafter the omission of 
_R. 1A from O, 41 as proposed in the Bill, 
clearly shows that the intention of the 
Parliament was not to make the deposit 
of the decretal amount or the furnishing 
of the security before filing of appeal 
against a money decree, as a condition 
precedent for valid representation of 
the appeal. As a corollary therefore it 
egually follows that what could’ not be a 
condition precedent for filing the appeal 
could not equally be allowed to be a 
condition precedent for final adjudica- 
tion as well. AIR 1979 Delhi 36, Rel. on. 
i (Para 2) 
Cases) Referred: Chronological Paras 
AIR 1979 Delhi 36 : > 2 

Y. G. Krishna Murthy, for Petitioner 
P. Sitarama Raju, for Respondents, | 

ORDER:— The short but rather im- 
portant pomt which is raised in this Re- 
vision is whether decretal amount has 
to be deposited or security has to be 
furnished in the appellate Court as a 
condition precedent for hearing and dis- 


posal of the appeal within the meaning 


of sub-rule (3) of Rule I of Order 41 of 
the Civil P. C.? The facts are very few. 
The révisionist herein obtained a decree 
which is admittedly a money decree. As 
against that, he preferred an appeal 
canvassing the correctness with regard 
to the principal amount only, whereas 
the respondent-judgment-debtor prefer- 
red an appeal contesting the interest 
part of it. In the said appeal an inter- 
locutory application was filed by the 
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vevisionist herein seeking. 
from the court that the judgment-debtor 
must either deposit the amount: covered 
by the decree or furnish security as a 
condition precedent. for the numbering 
or entertaining the appeal. The appel- 
late ‘Court -negatived the request of the 
revisionist herein by holding that the 


a direction 


appeal was certainly maintainable and it - 


was nevertheless open to the decree- 
holder to proceed, if he so felt expedient, 
with the execution of the decree by fil- 
ing execution petition within the mean- 
ing of sub-rule (5) of R. 5 of O. 41 of 
the Civil P, C. Hence this revision. 

2. Sri Y, G. Krishna Murthy, the 
learned counsel for the petitioner, sole- 
ly confined his contention to the aspect 
that though the appeal is maintainable, 
the same cannot be heard and disposed 
of until and unless the judgment-debtor 


deposits the amount covered by the de- 


cree or furnishes security for the same, 
I see no force in this contention.. Before 
adjudicating, the relevant 
may he read: 

“Order 41, R. 1 (3): Where the appeal 
is against a decree for payment of 
money, the appellant shall, within 


provisions ` 


_ 


such . 


time as the Appellate Court may allow ` 


deposit the amount disputed in the ap- 
peal or furnish such security in respect 
thereof as the Court may think fit.” 
“Order 41, R. 5 (5): Notwithstanding 
anything contained in the foregoing sub- 
rules, where the appellant fails to make 


the deposit or furnish the security spe- . 


cified in sub-rule, (3) of R. 1, the Court 
Shall not make an order staying the exe 
ecution of the decree.” l 
It is true the word “shall” has been 
employed in sub-rule (3) of R, 1 o 
O. 41, C.P.C. making it appear as thougk 
it is mandatory that the appellant will 
have to deposit the amount covered by 
the decree, if it is a money decree, in the 
appellate Court. when an appeal is 
sought to be preferred against. But in 
















my judgment, though this provision hasj. 
been brought in for the first time by the 


Amending Act 104 of 1976, nevertheléss 
the Legislature has not brought in the 
consequential provision as to what 


should happen in case the appellant does. 


not either deposit the amount or furnish 
security and therefore’ inferentially it 
should be presumed that the legislature 
did not intend to penalise in case th 
said provision is not complied with. In 
these circumstances, fhe word “shall” 
has to be considered as ‘may’. There is 
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et another answer, which is found in 
sub-rule (5) of R. 5 of O. 41, C.P.C. 
which saves the decree-holder from his 
decree being stultified or he being de~ 
prived of his right because for some 
reason or the other if the judgment- 
debtor does not comply with the provi- 
sions enacted in sub-rule (3) of R. 1 of 
O. 41, C.P.C., then certainly it is open 
to the decree-holder to file an execution 
petition and have the decree executed. 
Sri Sitarama Raju, the learned counsel 
for the respondents, referred to the deci- 
sion reported in Union Bank of India 
v. Jagan Nath Radhey Shyam & Co., 
AIR 1979 Delhi 36, wherein the Learned 
Single Judge of the Delhi High Court, 
after referring to the Joint Committee 
report which was concerned with the 
Amendment Bill of the Civil P. C. which 
was Bill No. 27 of 1974 and adverting to 
Cl, 87 (original Clause 90) which read: 


"The Committee note that under the 
proposed new sub-rule (1A) of Rule 3 in 
Order XLI, if the appellant fails either 
to deposit the amount disputed in the 
appeal or to furnish security for such 
amount, the memorandum of appeal 
shall be rejected. The Committee feel 
that such a provision will deprive a 
judgment-debtor having a good case, to 
pursue the appeal on account of his in- 
ability to deposit the disputed amount 
or to furnish security for such amount 
The Committee is, therefore, of the opin- 
ion that in order to see that justice is 
done to both the parties, the proposed 
sub-rule might be amended in such a 
way that neither the judgment-debtor 
is deprived of his right to pursue the 
appeal nor the decree-holder is deprived 
of the remedy. Proposed sub-rule (1A) 
has been amended to provide that stay 
of execution of the decree will not be 
granted unless the deposit is made or 
security is furnished and has been trans- 
posed as sub-rule (3) of Rule 5.” 


Held that a bare reading of the report 
f the Joint Committee and thereafter 
the omission of R. 1A from O. 4! as pro- 
posed in the Bill clearly shows that the 
intention of the Parliament was not to 
make the deposit of the decretal amount 
or the furnishing of the security before 
filing of appeal against money decree 
as a condition precedent for valid pre- 
sentation of the appeal. I am in respect- 
ful agreement with this ratio. As a co- 
llary therefore it equally follows that 
what could not be a condition precedent 












N. Nageswara Rao v. Asstt, Trasport Commr., R. T.A, Eluru A. P. 339 


for filing the appeal cannot equally be 
allowed to be a condition precedent for 
final adjudication as well. Hence the 
contention of the learned counsel for 
the petitioner fails and is rejected. 
3. The Civil Revision Petition is dis- 
missed, No. costs. 
Petition dismissed. 


AIR 1982 ANDHRA PRADESH 339 
RAMACHANDRA RAO AND 
Mrs. AMARESWARI, JJ. 


Nakkala Nageswara Rao, Petitioner v. 
Assistant Transport Commissioner and 
Secretary, Regional Transport Auth- 
ority, W. G. Dist., Eluru, Respondent. 

W.P. No. 2297 of 1981, D/- 17-3-1982. 

Motor Vehicles Act (4 of 1939), Ss, 33 
{1) (b). 60 — Relative scope of sections 
— Vehicles covered by contract carriage 
permits being used as stage carriages — 
Provisions of S. 60 are attracted — Sec- 
tion 33 (1) (b) does not apply. 


Where motor vehicles covered by 
contract carriage permits are found to 
be used as stage carriages, the provisions 
of S. 60 are attracted and S. 33 (1) (b) 
has no application. Decision in W.P. No. 
765 of 1968 (Andh Pra) and AIR 1981 
Kant 62, Rel. on. (Paras 7, 8) 

Section 33 (1) (b) and S. 60 of the Act 
operate in different and distinct spheres. 
While S. 33 applies to a case where the 
motor vehicle is not covered by any valid 
permit-at all, S. 60 applies where there is 
a valid permit but the use of the vehicle 
is in violation of the conditions of the 
permit. While under S. 60 it is the per- 
mit that is suspended, under S. 33 it is 
the registration certificate that is sus- 
pended. S. 33 contemplates suspension 
for a maximum period of 4 months 
whereas S, 60 fixes no such maximum 
period for suspension and permits even 
cancellation of the permit. Under.S. 60 
the transport authority has a discretion 
to compound the offence whereas under 
S. 33 there is no such discretion. While 
deciding the application of S. 33 (1) (b) 
or 5. 60 the test is whether the vehicle 
is covered by a permit or not. As long 
as there is a valid permit for using the 
vehicle for hire or reward, S. 33 (1) (b) 
is not attracted. The nature of the user 
is not the criterion for applicability of 
5. 33 (1) (b) as that is determined by the 
conditions of the permit, Thus where 
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the motor vehicle is used as a transport 
vehicle without a permit S. 33 (1) (b) is 
attracted and where a transport vehicle 
is used in a manner not authorised by 
the permit or contrary to the conditions 
of tbe permit, S. 60 applies. 


Cases Referred: Chronological Paras 


AIR 1981 Kant 62 l 8 
(1968) Writ Petn. No. 765 of 1968 (Andh 
Pra) 8 


S. Satyanarayana Prasad, T. Venkata- 
ramana, M..N. Narasimha Reddy, E. P. K. 
Sivamani, R. Venugopala Reddy, P. Kri- 
shna Reddy, for Petitioner; A. Venkata- 
rama Reddy, Govt. Pleader, for Trans- 
port, for Respondent. 


AMARESWARI, J.:— This group of 
writ petitions raise an important ques- 
tion of law in the field of motor trans- 
port namely the scope and ambit of 
S33 (1) (b) of the Motor Vehicles Act, 
The petitioners are owners of motor 
vehicles duly registered under S. 22 of 
the Motor Vehicles Act. The vehicles are 
covered by valid contract carriage per- 
mits. Most of the vehicles are motor 
cabs. The Officers authorised under the 
Motor Vehicles Act, hereinafter called 
the Act, checked the vehicles as on vari- 
ous dates and found them carrying pas-. 
sengers in excess of the seating capacity 
collecting individual fares. They also 
found that passengers were picked up 
and set down along the line of route. On 
the basis of the check reports show 
cause notices were issued asking the 
petitioners to explain why the certificate 
of registration of the vehicles should not 
be suspended for using the vehicles as 
stage carriages for which they had no 
permit, The notices were issued in pur- 

exercise of the power under Sec- 
tion 33 (1) (b) of the Motor Vehicles Act. 
In almost all the cases the difference of 
tax as a stage carriage was collected. In 
some cases action under S. 60 of the Act 
was taken for using the vehicles in a 
manner not authorised by the permit 
and offences were compounded, 

9. In some of the Writ Petitions final 


orders were passed- suspending the re- 
gistration certificate of the vehicles un- 


der S. 33 (1) (b) of the Act and in some 


cases only show cause notices were issu- 
ed and orders are yet to be passed. 

3. The main submission of the learn- 
ed counsel for the petitioners in all these 
writ petitions is that the respondents 
have no jurisdiction to invoke. S. 33 ‘1) 
(b) of the Act in cases where vehicles 
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covered by contract carriage permits are 
used as stage carriages and the only 
course open to them is to take under 
Section 60 of the Act for violation of the 
permit or for using the vehicle in a man- 
ner not authorised by the permit. It is 
urged that all these years the authorities 
were taking action only under S. 60 of 
the Act in all. cases of misuse and it is 
only in the recent past reeourse is taken 
to S. 33 (1) (b) of Act pursuant to some 
instructions issued by - the ` Transport 
Commissioner and that in discharging 
statutory functions, the authorities have 
to apply’ their independent mind and 
cannot surrender their discretion. 

4. On the other hand, it is submitted 
by the learned Government Pleader that 
in cases where ‘contract carriages are 
used as stage carriages S, 33 (1) (b) is 
attracted as it amounts to user of the 
vehicle without a valid permit. The 
authorities are not precluded from tak- 
ing action under S. 33 (1) (b) of the Act 
though they are also empowered to take 
action under S. 60 of the Act. -In other 
words, the learned Government Pleader 


submitted that-in addition to S. 60 of 


the Act. the authorities can take re- 
course to S, 33 (1) (b) of the Act also 
where the contract carriage is used as a 
stage carriage as the nature of the user 
itself is changed. 


5. In order to appreciate the respec- 
tive contentions, it is necessary to refer 
to the relevant provisions of the Motor 
Vehicles Act.. 


6. Under Cl, (18) of S. 2 of the Act 
‘motor vehicle’ is defined as a mechani- 
cally propelled vehicle adapted for use 
upon roads and doeg not include a vehi- 
cle running upon, fixed rails, Under sub- 
sec. (25) of S. 2 a ‘public service vehicle’ 
is defined as any motor vehicle used or 
adapted to be used for the carriage of 
passengers for hire or reward and in- 
cludes a motor cab contract carriage and 
stage carriage. Under sub-sec. (33) of Sec- 
tion 2 a ‘transport vehicle’ is defined as 
a public service vehicle or a goods vehi- 
cle and under sub-s. (8) goods vehicle is 
defined as a motor vehicle constructed 
or adapted for use for the carriage of 
goods solely or in addition to passengers. ` 
Chapter III deals with registration of 
motor vehicles and S. 22 insists upon the 
registration of every motor vehicle and 
says that no motor vehicle can be driven 
in any public place unless it is register- 
ed in accordance with the provisions of 
the Chapter. 8..33 (1) (b) confers power 
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on the registering authority to suspend 
the certificate of registration. If in its 
opinion the vehicle.is being used for 
hire or reward without a valid permit, 
Chapter IV deals with control of trans- 
port vehicles. S. 42 prohibits the use of 
a transport vehicle in any public place 
except in accordance with the conditions 
of a permit granted by the appropriate 
authority authorising the use of the 
vehicle in that place in the manner in 
which the vehicle is being used. S. 80 
empowers the transport authority which 
granted a permit to cancel or suspend 
a permit for breach of the conditions of 
the permit or for use of the vehicle in 
a manner not authorised by the permit. 
S. 60, sub-sec. (3) empowers the trans- 


port authority to compound the offences. 


for an agreed sum in view of cancella- 
tion or suspension of a permit if having 
regard to the circumstances of the case 
it is not necessary or expedient to can- 
cel or suspend the permit. 


7. On a reading of the definitions of 
motor vehicle, public service vehicle and 
transport vehicle, it is clear that a motor 
vehicle becomes a transport vehicle 
when it is used or adapted to be used 
for carrying passengers or goods for hire 
or reward. When it becomes a transport 
vehicle, it has necessarily to be covered 
by a permit as per S. 42 of the Act. Sec- 
tion 33 prohibits the use of a motor vehi- 
cle for hire or reward without a valid 
permit that is to say a motor ` 
cannot be used as a transport vehicle 
without a permit, When once the vehicle 
is covered by a permit under 
Section 42, the motor vehicle be- 
comes a transport vehicle and 
thereafter the use of that vehicle is 
regulated by the conditions of the per- 

-mit and if the transport vehicle is used 
contrary to the conditions of the permit 
or in a manner not authorised by the 
permit S. 60 comes into play. But in the 
case of a motor vehicle which is not 


covered by a permit, no action can be. 


taken under S. 60 as the vehicle is not 
covered by any permit. It is to cover 
such contingency namely, where a motor 
vehicle is used as 
that is to say for carrying passengers for 
hire or reward without a permit, Sec- 
tion 38 (1) (b) is enacted empowering 
the authorities to suspend the registra- 
tion certificate as a measure to check 
misuse. In our opinion, S. 33 and Sec. 60 
operates in different and distinct spheres. 
S. 33 applies to a motor vehicle not 


vehicle 


a transport vehicle. 
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covered by any permit. Whereas 5S. 60 
applies to vehicles covered by permits. 
While S. 33 applies to a case where there 
is no valid permit at all. S, 60 applies to 
a case where there is a valid permit but 
the use is in violation. of the conditions 
of the permit. In the case of transport 
vehicles, the Act provides for an ex- 
haustive machinery for controlling mis- 
use and’ maipractices by the owners. In 
the case of motor vehicles ‘not covered 
by any permit Section 33 provides for 
action to be taken against the registra- 
tion certificate’ itself. While in the: case 
of transport vehicles it is the transport 
authority that has to take action. In the 
case of motor vehicle which is not a 
transport vehicle action has to be taken 
by the registering authority. While un- 
der S. 60 it is the permit that is suspend- 
eq under S. 33 it is the registration certi- 
ficate that is suspended. While S. 33 
contemplates suspension for a maximum 
period of 4 months, Section 60 
fixes no such maximum period 
for Suspension and =< permits even 
cancellation of the permit. Under S. 69 
the transport authority has got discre- 
tion to compound the offence whereas 
under S. 33 there is no such discretion. 
Thus there is a major distinction be- 
tween the two sections, One refers to the 
use of the vehicle without a permit and 
the other refers to the use of vehicle in 
a manner not authorised by the permit 
and there is a difference at every point. 
The learned Government Pleader laid 
considerable stress on the expression 
‘used for hire or reward without a valid 
permit for being used as such’ occurring 
in S. 33 (1) (b) of the Act and contended 
that the expression ‘permit’ refers to 
‘user and when a contract carriage is 
used as a stage carriage it amounts to 
using the vehicle without a valid per- 
mit and therefore 5, 33 (1) (b) is attract- 
ed, Though the argument appears to be 
plausible on a closer scrutiny -of the 
section we find it difficult to accept. Sec- 
tion 33 (1) (b) is as follows:— 

"33. Suspension of registration : 

(1) If any registering authority has 
reason to believe that any motor vehicle 
wee its jurisdiction: 

a 

(b) has been, or is being used for hire 
or reward without a valid permit for 
being used as such 
the authority may............ 
suspend the certificate of registration of 
the vehicle,” 
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The words used ‘as such’ refer to us- 
ing the vehicle for hire or reward with- 
out a valid permit, ‘As such’ does not 
refer to user as a stage carriage or a con- 
_ tract carriage. As long as there is a 

valid permit for using the vehicle. for 
- hire or reward, S. 33 (1) (b) is not at- 
tracted. The nature of the user is «not 
the criterion for applicability of S. 33 
(1) (6) as that is determined by the condi- 
ditions of the permit. Thus we are 
he view that where the motor vehicle 

used as a transport vehicle without a 


ermit, S. 33 (1) (b) is. attracted and - 


here a transport vehicle is used in a 

anner not authorised by the permit or 
contrary to. the conditions of the permit 
5. 60 applies, l , 


-8. For this conclusion we find 
port from an unreported decision. of this 
court. in Writ Petn. No. 765 of 1968 and 
' @ decision of the Mysore High Court in 
S, T. Rangaiah v. Sr. RL.O. Bellary, 
AIR 1981 Kant 62, In both these cases it 
was held that S. 33 (1) (b) has no appli- 
cation to a case where the vehicle is 
covered by a permit and the only course 
open to the authorities is to take action 
under S. 60 of the Motor Vehicles Act. 
The learned Government Pleader sought 
to distinguish these two decisions on the 
ground that they were cases where the 
- vehicles covered by stage carriage per- 
mits plied on an unauthorised route 
which is admittedly a violation of the 
condition of the permit. But even in 
these cases it can be said. for the unauth- 
orised portion the vehicle had no per- 
mit and therefore S. 33 (1) is attracted. 
The test therefore is whether the vehicle 
covered by a permit or not. In the 
cases referred to above it was specifi- 
Jeally held that Section 33 (1) (b) has 
o. application to the case of 
a vehicle covered by a 
Having regard to the scheme, object and 
_|setting of the Act we are clearly of th: 
view that S. 33 (1) (b) and S. 60 of the 
spheres; while 










writ petitions it is not disputed that all 
the vehicles - are covered by contract 
carriage permits, The allegation is that 
they are used as stage carriages. It is a 
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sup- 


permit. - 
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clear case where S. 33 @ (b) has nol 


application, 


‘9. We are unable. to ANT the ` 
other argument advanced on -behalf of 
the petitioners that the impugned. sec- 
tion was the result of - ‘some instructions 
given by the ‘Transport Commissioner 
and that the registering authority has 
not exercised his independent mind. The 
circular alleged to have been issued by 
the Transport Commissioner is not plac- 
ed before.us. From the argument we 
gather that some general instructions 
were issued by the Commissioner as- to- 
his own understanding of S. 33 (1) b). 
No instructions were given in any indi- 
vidual or particular case, We do not 
therefore find any substance in this con- ` 
tention. s 


10. In the view we have taken about 
the applicability of S. 33° (1) (b) the im- 
pugned proceedings are clearly illegal 
In cases where final orders are passed 
they are quashed. In cases where only 
show cause notices are issued ‘and no 
orderg are yet passed, the respondents 
are restrained from taking any further 
action pursuant to the said show cause 
notices. 

11. The writ petitions are TETA 
ly allowed. No čosts. Advocates fee 
Rs, 150 in each. 

Petitions. allowed. 
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JEEVAN REDDY, JJ. 
Amjadulla Siddiqui and another, Peti- 
tioners v. Mirza Nizamuddin Baig and 
others, Respondents, 


C. R. Ps. Nos, 1671, 1672 and 1673 and 
C.M.P. Nos. 4246. 4247 and 4248 of 1981, 
D/- 2-3-1982. 

(A) Civil P. C. (5 of 1908), S. 92 —. 
Scheme under for appointment of muta- 
valli of mosque — Suit against tenant of 
mosque compromised — Mosque repre- 
sented by M claiming to be Mutavalli 
whose claim for muttavalliship was ne- 
gatived by Court earlier — Compromise 
recorded — Suit by person who was ap- 
pointed muttavalli by Court under cl, (2) 
of Scheme to set aside compromise — 
Held compromise was liable to be set 
aside as Mosque was not represented by 


competent person. (Wakf Act (1954), 
S. 55). 
FZ/GZ/C712/82/BNP/DVT—H 
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A suit was filed by R the Mutavalli of 
a mosque against a tenant of the Mos- 
.que, R died pending appeal. A who was 
nominated as Mutavalli under Clause (1) 


of the Scheme also died pending the’ 


proceedings after assuming the office of 
Muttavalli, M who claimed to be nomi- 
nated -by R as Mutavalli entered into a 
compromise with tenant. Mosaue was 
represented by M as Mutavalli. Com- 
promise was recorded by Court. Suit to 
set aside the compromise was filed by 
another person who claimed to be the 
Mutavalli of the Mosque appointed by 
Court under cl. (2) of the Scheme. 


Held that a reading of clause (1) 
makes it clear that a Muttavali is em- 
powered only to appoint his successor. 
A Muttavalli has no power to appoint 
his successor’s successor and so on and 
so forth. In other words, a Muttavalli is 
not competent under the terms of the 
scheme to lay down an order of 
succession or an order of devolution of 
Muttavalliship as it may be called. The 
power to appoint or nominate is limited 
only to the succeeding Mutavalli. M was 
nominated not by A but by R. R not 
only nominated A as his successor but 
also nominated the successor to A. The 
nomination of M is not by A who had 
admittedly come into office of Mutta- 
walliship on the death of R, but by R 
himself. This is not warranted or per- 
mitted by the Scheme. The nomination 
by R in favour of M is neither valid nor 
within the terms of the scheme. It is in 
operative and void. Jf so, a vacancy 
must be said to have arisen in the office 
of Mutawalliship, which had to be filled 
by the Court in terms of clause (2) of 
the Scheme. (Para 10) 


(B) Wakf Act (29 of 1954), Ss. 15, 55 
—- Scheme framed under S. 92, C.P.C. 


prior to coming into force of Act — - 


Scheme does not cease to be operative 
after coming into force of the Act. AIR 
1969 Mad 350, Dissented from. 


There is no provision in the Act, 
which expressly says that the scheme 
framed under S. 92 of the Civil P, C. in 
respect of Wakfs, prior to the coming 
into force of the Act, shall cease to be 
operative on the coming into force of 
the Act, nor is there any provision 
which says that wherever such schemes 
confer certain powers or cast certain 
duties upon the Court, such powers and 
duties shall he exercised and nerformed 
by the Wakf Board. The Act does not 
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- the scheme and the Act. 
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nullify, obliterate or affect in any man- 
ner the schemes framed by the Court 
and in force on the date of the coming 
into force of the Act, Of course it is al- 
ways open to the Wakf Board to apply 
for modification of an existing scheme, 
under S. 55 of the Act, but there again 
the modification has to be, and can be, 
effected only by the Court. (Para 14) 


In so far as the scheme provides for 
certain matters, the applicability of the 
Act is excluded to that extent, But in 
respect of the matters not provided for 
by the scheme, the provisions of the Act 
do undoubtedly apply. Thus, there is no 
contradiction or inconsistency between 
Both can op- 
erate, but it is the scheme which has the 
primacy and wherever the scheme does 
not provide for any matter or situation, 
the Act applies. W., P. No. 1692 of 1972, 
D/~ 29-10-1973 (Andh Pra), Rel. on. AIR 
1969 Mad 350, Dissented from. (Para 15) 
Cases Referred : Chronological Paras’ 


(1975) 1 Mad LJ 201: 88 Mad LW 2 15 
(1973) W. P. No. 1692 of 1972, D/- 29-10- 


1973 (Andh Pra) 15 
AIR 1969 Mad 350 16 
AIR 1966 Orissa 208 17 
ILR (1957) Mad 752 16 
AIR 1945 All 261 (FB) 20 
AIR 1925 Mad 411 7 18 


JEEVAN REDDY, J.:— The three re- 
vision petitions and the four C.M.Ps. can 
be disposed of under a common order. 
They arise in the following circum- 
stances ; 


2. O. S. No. 750/73 was instituted by 
the Jumma Masjid, represented by the 
Muttavalli Abdul Rahim, for eviction of 
the tenant, Sri Radha Krishna Rice Mill, 
It was decreed by the trial Court. The 
tenant-rice mill filed A. S. No. 480/76 in 
this court. Pending the appeal, Abdul 
Rahim died in Karachi, Pakistan, in the 
year 1978, Thereupon the appellant- 
tenant filed C. M. P. 3635/78 for bring- 
ing on record one Abdul Gafoor as ine 
Mutavalli and legal representative of 
Abdul Rahim. Before this petition was 
ordered, Abdul Gafoor also died, in a 
plane accident on 19-8-1980. Thereupon, 
the appellant-tenant filed C. M. P. 18141/80 
to bring on record Mohiuddin Ali 
Khan , as Muttavalli of the plaintiff- 
mosque. While this petition was pending 
a compromise was. arrived at between 
the tenant-appellant and the mosque, 


‘which was also approved hy the Govern- 


ment, Thereupon C. M. P. 2659/81 was 
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filed by. the appellant-tenant and the 
mosque represented by Mohiuddin Ali 
Khan, who claimed to be the Muttavalli 
of the mosque, 
promise arrived at between them. 

3. Yet another petition, C.M.P. 3300/78 
was filed meanwhile by one Abdul 
Khuddus Ali to bring him on record as 
the legal representative of late Abdul 
Rahim, He claimed that he has been 
nominated as the Muttavalli under a 
will executed by Abdul Rahim and 
‘therefore, he is entitled to act as Mutta- 
valli. All the four petitions came up be- 
fore us and by our order dated 17-3- 
‘1981, we allowed C. M. P, 18141/80 and 
-‘Iimpleaded Mohiuddin Ali Khan in the 
Place of deceased Abdul Rahim as Mut- 
tavalli of the plaintiff-mosque, on the 
-basis of an order of the Wakf Board, 
appointing him as the Muttavalli tempo- 
rarily. C. M. P. No. 3635/78 had become 
unnecessary because Abdul Gafoor, who 
was sought to be brought on record 
therein as Muttavalli, had himself died 
pending the petition. C.M.P. No. 3300/78 
was dismissed by us observing that it 
shall be open to the petitioner in the said 
C. M. P,. to establish his rights before 
a civil Court or other appropriate forum, 
as the case may be. Having done so, we 
recorded the compromise as requested in 
C. M. P. 2659/81 
disposed: of accordingly. 
. .4, On 31-3-1981, these four petitions 

were filed by one Mir Shah Zahur, The 
main relief sought for in the C. M. Ps. 
is to recognise the petitioner therein as 
the Muttavalli of the plaintiff-mosque 
and to set aside the compromise decree 
in A.S. No. 480/76 in as muchas it has 
been entered into by a person not com- 
petent to act on behalf of the plaintiff- 
mosque. The main basis upon which 
this relief is sought for is the order of 
the learned Subordinate Judge, 
wada, dated 7-3-1981 in I. A, Nos. 3517, 
4431 and 4432 of 1980. It is necessary to 
mention the circumstances, in which the 
said three I. As. came to be filed and 
ordered. 

5. As far back as 1913, a suit, O. S. 
113 of 1913 was filed to frame a scheme 
under S. 92 of the Civil Procedure Code, 
for this mosque. A scheme was accord- 
ingly framed by the Civil Court, in 1915. 
Clauses ~(1), (2) and (9) of the said 
Scheme are relevant for the present 
purpose and must be set out in full. 

(1) Abdul Hakeem shall be the first 
trustee of the mosque and its properties 
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have 


for recording the com ~ 


and the appeal was 


Vijaya-, 
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and he shall hold office for life and shall 
power to appoint his successor, 
each Succeeding trustee shall hold office. 
similarly for life and shall have power 
to appoint his .successor. .The first and 
succeeding trustees, shall appoint their 
Successors from among the descendants 
of the founder Shah Musfir Saheb. 


. (2) If any trustee dies or vacates office 
without appointing his successor or if 
for any reason the office of trustee falls 


- vacant, the Court may appoint a trustee 


from among the descendants of the 
founder on the applications of not less 
than 2 worshippers of Bezwada and if 
there is no person from among the des- 
cendants of the founder, qualified to fill 
the office the Court may appoint a 
stranger, Should the nominee of the out- 
going trustee be a person not fit to hold 
the office, the majority of committee 
after passing their resolution (in writ- 
ing) stating their objections to his nomi- 
nations may move the Sub-Court of 
Bezwada exercising the original juris- 
diction over the town of Bezwada for 
his removal. 


(3) to (8) XX XX XX. 


(9) The provisions of this scheme may 
be altered or modified as if it were in 


execution of the decree in this suit on 


the application of not less than three 
worshippers residents of Bezwada to the 
Sub-Court exercising original jurisdic- 
tion over the town of Bezwada or in the 
absence of Sub-Court the District Court 
of Krishna......... a 


6. I. A. No, 3517/80 was filled by four 
persons (worshippers) to appoint a 
trustee from among the descendants of 
the original founder of this wakf on 
the ground that a vacancy has arisen in 
the office of Muttavalli on the death of 
Abdul Rahim. The executive officer was 
impleaded as the lst respondent and the 


Wakf Board was the 2nd respondent. . 


While this petition was pending, Mir 
Shah Zahoor came forward with I. A. 
4431/80 under O. I, R. 10 (2), C. P. C., to 
implead him as 5th petitioner in I. A. 


3517/80. Another I. A. 4432/80 was filed 


by Mir Shah Zahoor to appoint him as 
the trustee of the Jumma Masjid. -The 
Wakf Board contended before the learn- 
ed Subordinate Judge that in view of 
the coming into force of the Wakf Act, 
1954, the scheme framed earlier cannot 
be acted upon or enforced and therefore 
the Civil Court has no jurisdiction to 
appoint the Mutavalli or trustee, as the 
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case may be in terms of the scheme, for 
this mosque. This objection was over- 
ruled and Mir Shah Zahoor was ap- 
pointed as the trustee-Muttavalli of this 
mosque. It is reievant to notice that 
Mohiuddin Ali Khan applied to implead 
himself as a party in these three L As. 
(Vide I. A. 4584/80), which appears to 
have been ordered on 13-2-1981. Admit- 
tediy, Mohiuddin Ali Khan was repre- 
sented and was heard before passing the 
final orders dated 7-3-1981. 


7. Aggrieved by the orders of the 
learned Subordinate Judge in I As. 
3517, 4431 and 4432 of 1980, Mohiuddin 
Ali Khan has preferred the three 
C. R. Ps. 1671, 1872 and 1673- of 1981. 


8. The position, therefore, is this. If 
we uphold the order of the Court below 
appointing Mir Shah Zahoor as the Mut- 
tavalli of the plaintiff-mosque, the com- 


promise recorded by us has to be set. 


aside in as much as in the said compro- 
mise the plaintiff-mosque was represent- 
ed by a person not competent to act on 
its behalf and whose claim for Mutta- 
valliship was negatived by the Civil 
Court earlier to the date on which we 
recorded the compromise. If, however, 
the C. R. Ps. are allowed then the fur- 
ther question would arise, whether there 
are any grounds for setting. aside the 
compromise. The focus, therefore, has 
turned upon the correctness or other- 
wise of the orders of the learned Sub- 
ordinate Judge dated 7-3-1981. 


8. The first contention of Mr. Sri- 
krishna the learned counsel for the re- 
vision petitioner (Mohiuddin Ali Khan) 
is that no vacancy had arisen in the 


office of Muttavalli for the Court to.ap-_ 


point a Muttavalli in terms of clause (2) 
of the Scheme. He relies upon Exs. B-29 
B-30 and B-32 to contend that there was 
a valid nomination in favour of Mohi- 
uddin Ali Khan to the office of Mutta- 
valliship, by Abdul Rahim, and that 
therefore there was no occasion for the 
court to appoint a Muttavalli under 
Clause (2) of the Scheme. We have al- 
ready set out clauses (1) and (2) of the 
Scheme. A reading of Clause (1) makes it 
clear that a Muttavalli is empowered 
only to appoint his successor, A Mutta- 
valli has no power to appoint his suc- 
cessor’s successor and so on and so forth. 
In other words, a Muttavallj is not com- 
petent under the terms of the scheme 
to lay down an order of succession -or 
an order of devolution of Muttavalliship 
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‘nated the successor to 


and Sajada Dargah 
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as it may be called. The power to ap- 
point or nominate is limited only to the 
succeeding Muttavalli If we examine 
the nomination of- Mohiuddin Ali Khan 
from this standpoint,- it would be evi- 
dent that he has been nominated not by 
Abdul Gafoor, but by Abdul Rahim, Ab- 


.dul Rahim not only nominated Abdul 


Gafoor as his successor but also nomi- 
Abdul Gafoor. 
This would be evident from a perusal of 
Exs. B-29 and B-30. Ex. B-29 is styled 
as a document of Wakf and it is dated 
2-11-1961 —— the relevant portion where- 
of reads as follows :— i 


“I therefore within those powers 
hereunder nominate my second son 
Mohd. Abdul Gafoor as my successor to 
the office of Muttavalli and Sajjada E 
Dargah to control and take possession 
accordingly of the dedicated wakf pro- 
perty who in turn shall exercise powers 
to nominate his successor, In case no 
nomination made by him the eldest in 
his family shall succeed to that office. In 
case Mohd. Abdul Gafoor withdraws 
himself to discharge such duties the 
next nominee successor shall be my 
daughter K. Khaderunnissa Begum wife 


„of Mohd. Mohiuddin Ali Khan to assume 


Muttavalliship. She shall have a.right to 
nominate one of her children as succes- 
sor after her as per Shariath. Law to 
succession open to the next near rela- 
tion.” 


It appears that after execution of Ex. 
B-29, Abdul Rahim’s daughter died. 
whereupon he executed a deed of 
amendment, Ex. B-30, on 15-6-1977, the 
relevant portion whereof reads as fol- 
lows :— 


EEO I therefore hereby constitute . 
with concurrence of all children to 
nominate my second son Mohammed 
Abdul Ghafoor as successor 
shall control and 
take possession to exercise all powers 
and duties as enjoyed by me to: nomi- 
nate his successor. In case of no nomi- 
nation, the eldest in his family shali be 


- entitled to Muttavalliship, 


In case he for some reason withdraws 
to continue in office then Mohiuddin Al 
Khan shall assume Muttavalliship. He is 
my maternal nephew. He shall have the 
right to nominate any of his children. If 
for: some reason no nomination then per- 
son under Shariath . near- relation to be 
the successor.” t 


Muttavalli — 
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10. The above recitals make it clear 
that the nomination of Mohiuddin Ali 
han is not by Abdul Gafoor, who had 


admittedly come into office of Mutta- 
alliship on the death of Abdul Rahim, 
but by Abdul Rahim himself. This, ac- 
cording to us is not warranted or per- 
itted by the scheme. One can under- 
tand a situation where a Muttavalli 
ay nominate two persons, saying that 
f the first of them dies before assuming 
office of Muttavalliship the second one 
{will assume office. But, here is a case 
where the nominee or appointee as he 
may be called, Abdul Gafoor, assumed 
the office of Muttavalliship in 1978 on 
death `of Abdul Rahim, Hence, it 
as only Abdul Gafoor who could nomi- 
ate his successor and admittedly he 
did not nominate any one. We are, 
herefore, of the opinion that Abdul Ra- 
him was not entitled to nominate his 
successor’s successor and therefore, the 























nor within the terms of the scheme. It 
is inoperative and void. If so, a vacancy 
ust be said to have arisen in the office 
of Muttavalliship, which had to be filled 
by the Court in terms of clause (2) of 
the Scheme, The first contention of Mr. 
Srikrishna is accordingly rejected. 


11, The second contention of Mr. Sri- 
krishna is that once the Wakf Act, 1954 
came inte force the scheme framed by 
the Court in 1915 for this wakf/mosque 
' became inoperative and unenforceable. 
His contention is that once the Act came 
into force, all the wakfs in the country 
are governed by the provisions of the 
said Act and it is only the Wakf Board 
that is competent to exercise supervisory 
control over all the wakfs, and that the 
court can have no‘ rmore jurisdiction or 
power over such wakfs. Alternatively, 
it is contended that even if the scheme 
.is held to be operative after enforce- 
ment of the Act, it should be read in 
harmony with the Act which means that 
wherever the word ‘Court’ occurs in the 
scheme, it should be read as ‘Wakf 
Board’, In other words, the alternate 
contention is that the powers conferred 
or duties cast upon the Court under the 
scheme shall now be exercised and per- 
formed by the Wakf Board. Otherwise, 
it is argued, the whole Act will remain 
inapplicable to the wakfs covered by 
Schemes framed by Civil Courts, . which 
would frustrate the object of the very 
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-such wakfs weré created or 
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enactment. On this aspect, Mr. Sri- 
krishna is supported by Mr. Syed Sadat- 
ullah Hussaini the learned counsel ap- 
pearing for the Wakf Board, we shall 
now examine this contention. 


12. The Wakf Act, 1954 has been en- ` 


acted to provide for better administra- 


tion and supervision of wakfs. Section 2 
declares: 


“Section 2, Save as otherwise express- 
ly provided under this Act, this Act 
shall apply to all Wakfs whether creat- 
ed before or after ae pomp epcoment of 
this Act, 


Provided that adin in this: Act shall 
apply to Durgah Khawaja Saheb, Ajmer 
to which the Durgah Khawaja Saheb 
Act, 1936 and the Durgah Khawaja 
Saheb (Emergency Provisions) Act, 1950 
apply.” 

Seclion 4 provides for preion sur- 


‘vey of wakfs while S, 5 provides for 


publication of list of wakfs after such a 
Section 6 provides that any 
person aggrieved by the publication of 
the list of wakfs under S. 5 can institute 
a suit in a competent Court, within one 
year thereof. The decision of the Court 
is declared to be final. Section’15 vests 
the general superintendence of al] the 
wakfs in a State in the Board establish- 
ed for the State, It is also declared that 
it shall be the duty of the Board to so 
exercise its powers wunder the Act as 
to ensure that the Wakfs under its 
superintendence are properly maintain- 
ed, controlled and administered and the 
income thereof is duly applied to the 
objects and for the purposes for which 
intended, 
sub-sec, (2) of S. 15 elaborates the se- 
veral functions of the Board. In parti=. 
cular clause (d) thereof empowers the 
Board to settle schemes of management 
for a wakf. Sub-sec, (8) is relevant and 
it reads as follows :-— 


“(3) Where the. Board has settled: any - 
scheme of management under clause (dł 
of sub-sec. (2) or given any direction 
under clause (e) of sub-sec. (2) any per- 
son ` interested in the Wakf or affected. 
by such settlement or direction may in- 
stitute a suit in a civil Court:of compe- 


‘tent jurisdiction for settlement or direc- 


tions and the decision of the Civil Court 
thereon shall be final.” 


13. Section 42 provides for the ap- 
pointment of a Muttavalli of a Wakf by 
the Wakf Board, while S, 43 provides 
for removal of a Muttavalli..Sec, 43-A 
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provides for assumption of direct man- 
agement of wakfs by the Wakf Board in 
certain contingencies. Section 55, which 
is highly relevant on.this aspect, pro- 
vides for institution of suits under S. 92 
of the Civil Procedure Code. It reads:— 


; Pat. a 
“Section 55 (1): A suit to- obtain any | 


of the-reliefs mentioned in S. 92 of the 
Code of Civil Procedure, 1908, relating 
to any Wakf may, notwithstanding any- 
thing to the contrary contained in that 
section, be instituted by the Board with- 
out obtaining the consent- referred to 
therein. - 

(2) No suit to obtain any of the reliefs 
referred to in S. 92 of the Code of Civil 
Procedure, 1908, relating to any wakf 
shall be instituted by any person or 
authority other than the Board without 
the consent in writing of the Board and 
for the institution of any such. suit, it 
shall not be necessary to obtain the 
consent referred to in that section, not- 
withstanding anything contained there- 
in : 

Provided that nothing in this sub-sec- 
tion shall apply in relation to any such 
suit against the Board.” 
Section 57 (1) provides that in every suit 
Or proceeding relating to a title to wakf 
property or the right of a -Muttavalli, 
the Court shall issue notice to the Board 
at the cost of the party instituting suit 
or proceeding. Section 69 provides for 
repeal of certain enactments and also 
contains a savings clause. Sub-sec. (1) 
repeals as many as five Acts, namely 
(1) The Bengal Charitable Endowments, 
Public Buildings and Escheats Regula- 
tion, 1810, (2) The Religious Endowments 
Act, 1863, (3) The 
ments Act, 1890, (4). The Charitable and 
Religious Trusts Act, 1920 and (5) The 
Mussalman Wakf Act, 1923. Sub-sec. (2) 
is the savings clause, But it is unneces- 
sary to refer to the same in as much as 
the scheme with which we are concern- 
ed in this case was not one framed. un- 
der any of the five enactments repealed 
under sub-sec,.(1) of S. 69. 


14, Now, there is no provision in ‘the 
Act, which expressly says that the 


scheme framed under S. 92 of the Code.: 


of Civil Procedure in respect of Wakdfs, 
prior to the coming into force of the’ 
Act, shall cease to be operative on the 


coming into force of the Act, nor is 
there any provision which says that 
wherever such emeg `’ confer 
certain powers or 


cast certain 


Charitable Endow-. 
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duties upon the Court, such powers and 
duties shall be exercised and performed 
by the Wakf Board, Mr. Srikrishna, 
however, contends that such a conclu- 
sion follows by necessary implication, 
on a combined reading of severa] pro- 
visions, particularly Ss, 15, 42, 43 and 
43-A. We are not inclined to agree. In- 
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‘deed, a reading of clause (d) of sub-sec- 


tion (2) of S. 15’along with sub-sec. - (33 
of S. 15 and of S. 55 leads us to a con- 
trary conclusion, Section 15 (2) (d) con- 
templates the Wakf Board itself framing 
or settling a scheme of management for 
a wakf, but such a scheme is declared to 
be subject to the decision of a Civil 
Court in a suit, whose decision is declar- 
ed to be final. Obviously, the Civil 
Court can modify, set aside or otherwise 
alter a scheme framed by the Board. 
This clearly’ shows that the decision - 
the Civil Court is given the supremacy 
and primacy over the orders and deci- 
sions of the Wakf Board. Section 55 in- 
deed is clinching on this issue. It con- 
templates institution of scheme suits 
under S..92, C. P. C. even after coming 
into force of the Act. This provision 
leaves no room for an inference or im- 
plication of the nature sought to be 
drawn by the learned counsel. It is no 
doubt true that S. 2 says that the Act 
shall apply to all wakfs, save as other- 


- wise expressly provided under this: Act, 


but this provision: has to be read along 
with the aforesaid provisions and if so 
read, there will be little room to con- 
tend that existing schemes become in- 
operative on the coming into force of 
the Act. We, are, theréfore, of the opinion 
that the Act does not nullify, obliterate 
or affect in any manner the schemes 
framed by the Court and in force on 


_ the date of the coming into force of the 


Act. Of course it is always open to the 
Wakf Board to apply for modification 
of an existing scheme under S. 55 of the 
Act, but there again the modification has: 


. to be, and can be, effected only by the 


Court, We are mentioning this aspect./ 
because it was contended before. us that 
under the scheme, as it now stands, 
only the worshippers in the mosque can 
apply for modification and none else. 
Section 55 (1) statutorily confers upon 
the Board, the right to apply for modi- 
fication. 


15. Mr. Srikrishna, then contended 
that the Act contains specific provisions 
for appointment and removal of Mutta- 
vallig which are inconsistent with the 
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provisions of the scheme. Even so, it 


follows. from the above discussion that. 


it is the scheme alone that prevails and 
not the provisions of the Act. In other 
words,. in so far as the scheme provides 
for certain matters, the applicability of 
the Act is excluded to that extent. But 
in respect of the matters not provided 
for by the scheme, the provisions of the 
Act do undoubtedly apply. Thus, we see 
no contradiction or inconsistency be- 
tween the scheme and the Act. Both can 
operate, but as we have made it clear 
_jhereinbefore it is the scheme which has 
the primacy. and wherever the scheme 
does not provide for any matter or 
‘Situation, the Act applies. This conclu- 
sion of ours is supported by a decision 
of a single Judge of this Court in W. P. 
No. 1692 of 1972, D/- 29-10-1973. Obul 
_ Reddy. J. (as he then was) came to the 
“same conclusion on a reading of Ss. 15 
and 55. To the same effect is the judg- 
ment of Ismail, J. (as he then was) of 
the Madras High Court in Palani Mus- 
' lim Dharmaparipalana Sangam v. Wakf 
Board (1975) 1 Mad LJ 201. The learned 
Judge clearly held that the schemes 
continue to be operative and that with 
respect to matters provided for by the 
scheme, it is the scheme alone that has 
to be implemented and acted upon, The 
learned Judge also observed that it is 
always open to the Wakf Board to ap- 
ply for modification in accordance with 
law. if it so pleases. 


16. Mr. Srikrishna, however, relied 
upon a decision of the Madras High 
Court in C. C. Peeran v. State Wakf 
Board; AIR 1969 Mad 350. It was a 
second appeal arising from a suit insti- 
tuted by the Muttavalli for a declara- 
tion that the proceedings of the Wakf 
Board calling upon him. to have the suit 
Darga and its properties registered as 
Wakf under the 1954 Act and to submit 
“accounts, budgets and returns to the 
Wakf Board, are illegal and without 
jurisdiction, That was also a case where 
a scheme was framed by a Civil Court 
and which was in operation on the date 
‘of the coming into force of the Act. 
` YVenkatadri, J. held that on coming into 
force of the Act and in particular hav- 
ing regard to the language of S. 15 of 
the Act all the powers hitherto exercis- 
ed by the Court under the scheme be- 
come exercisable and have to be. exer- 
cised by the Wakf Board. Accordingly, 
it was held that the plaintiff is bound to 
submit his accounts to the Waki Board 
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and also have it registered according to 
law.. Reliance was placed by the learned 
Judge upon adecision of the Division 
Bench of the Madras High Court in 
State of Madras v. Mahalingaswamy. 
Devastanam, ILR (1957) Mad 752. On a 
perusal of the said’ Bench decision, how- 
ever, we are of the opinion that it does 
not support 
by the learned Judge. State of Madras 
v. Sri ‘Mahalingaswamy Devasthanam, 
ILR (1957) Mad 752 was a case arising 
under the Madrag Hindu Religious and 
Charitable Endowments Act, 1951. In re- 
spect of the endowment concerned there- 
in, a scheme was framed earlier to the 
coming into force of that Act and it was 
In operation. The question that arose 
was whether after the coming into force 
of the Act, the Court continues to exer- 
cise the powers and perform the duties 
assigned to it under the Scheme. The 
Bench held, on the basis of S. 103 (e) 
(ii) of the Act, that all-the powers con- 
ferred upon and all the duties placed 
upon the Court in a scheme shall have 
to be performed, from the date of the 
commencement of the Act, by the Area 
Committee, if there is one and in the 
absence of Area Committee, by the Com- 
missioner, Jt would be appropriate at 
this stage to set out S. 103 (e) (ii). 


"103. 
the Madras Hindu Religious Endowments 
Act 1926 (hereinafter in this section re- 
ferred to as the said Act)— 

(a) to (d) XX 


(e) In any scheme settled or deemed 
to have been settled under the said Act 
(including a scheme settled under S. 92 
of the Code of Civil Procedure, 1908) 
and in force immediately before the 
commencement of the Act. 

(i) xx XX 

(ii) all powers conferred 
duties, imposed by such scheme on any 
court or-Judge or any other person or 
body of persons not being a trustee or 
trustees or a paid or an honorary officer 
or servant of the Religious Institution,’ 
shall be deemed to have been conferred 
or imposed on the Area Committee if 
the institution is subject to the jurisdic-. 
tion of such a Committee and on the 
Commissioner, in other cases; and the 
Area Committee or the Commissioner, 


KX 


KXK XX 


as the case may be, shall exercise such 


powers and discharge such duties in ac- 
cordance with the provisions of the 
scheme subject to such restrictions and 


the proposition enunciated’ 


Notwithstanding the repeal of - 


xx 


and all -` 
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conditions, if any, specified in the 
scheme.” . 
17. Thus there was a specific provi- 


sion in the 1951 Act which substituted 
the Area Committee or the Commis- 
sioner, endowments, as the case may be, 
for the Court. The Bench decision must, 
therefore, be understood in the light of 
the said provision, The other decision 
referred to by Justice Venkatadri is 
Mayadhar v. Orissa Board of Wakfs, 
ATR 1966 Orissa 208. We have seen the 
decision, but we are unable to see in 
what manner the said decision can be 
said to be relevant on the question at 
fssue. That was not a case where any 
scheme was in force nor did any ques- 
tion arise whether after the commence- 
ment of the Act, the scheme operates. 

` 48 The other decision referred to is 
Narayana Murthy v. Achayya, AIR 1925 
Mad 411 which contains a general ob- 
servation that it is not desirable for the 
Courts to assume supervision of institu- 
tions. It was observed that such duties 
are neither in the interests of the insti- 
tutions nor of the Court. 


19. For the above reasons, we are of 
the opinion that, with the greatest re- 
spect to the learned Judge, the observa- 
tions of Justice Venkatadri are too wide 
and cannot be accepted, as laying down 
the correct law, 

20. The other decision relied upon is 
Mohammad Ali v., Ahmad Ali, AIR 1945 
All 261 (FB). The observations relied 
upon. in this judgment merely explain, 
how . the Courts have come to’ acquire 
jurisdiction over the Wakfs. It is ex- 
_ plained that the powers of Kazi under 
the Mohammedan system of law are 
vested in the Courts under the British- 
Indian system and that for that reason, 
the District Judge, as the principal civil 
court of original jurisdiction has a gen- 
eral power of nominating a Muttavalli 
when there was a vacancy in the office, 
in a summary proceeding. The observa- 
tions in our opinion, do not in any man- 
ner advance the case of the petitioners 
herein, a l 

21. For the above reasons, we see’ no 
ground warranting interference with the 
order of the Court below in C. R. Ps. 
Nos, 1671, 1672 and 1673 of 1981 which 
are accordingly dismissed, but, in the 
circumstances, there shall be no order 
as to costs. 


22, Once we dismiss the revision peti- 
tions, it follows that the person who en- 
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~tered into and signed the compromise, 
which was recorded by us by our order 
dated 17-3-1981, was not competent to 
act on behalf of the plaintiff-Institution. 
The Court had appointed Mir Shah 
Zahoor as the-Muttavalli, negativing the 
claims of Mohiuddin Ali Khan, even 
prior to the date of recording of com- 
promise, but, unfortunately, it was not 
brought to our notice. Accordingly, the 
order dated 17-3-1981, in so far as it 
ordered C. M. P. No. 2659/1981 and re- 
corded the compromise filed by the ap- 
pellants and the plaintiff-respondent re- 
presented by the Muttavallii Mohiuddin 
Ali Khan is set aside. We direct that 
the Appeal should be posted for hearing 
in the ordinary course. 


23. Mr. M. S.-R. Subramanyam, the 
learned counsel for the defendants- 
appellants submits that this order should 
not preclude the defendants, as and 
when the appeal is posted for hearing, 
from contending that the compromise 
already entered into between the par- 
ties and which was also approved by -the 
Government, binds the Institution, ` as 
such, notwithstanding the fact who acts 
as its Muttavalli But this is a question 
which the appellants can urge, if they 
are so advised, as and when the appeal 
comes up for hearing. We need not ex- 
press any opinion on that question. 

24, For the reasons recorded in this 
order, the order in C. M. P. No. 18141 
of 1980 is also set aside and C. M. Ps. 
4246 to 4248 of 1981 are ordered. 


Order accordingly. 


G. Bhumavva 
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Md. Abdul Aziz, Petitioner v. Smt. 
Golla Bhumavva and others, Respon- 
dents, ~ 


Writ Petn, No, 7326 of 1979. D/- 24-4- 
1982- 


(A) Andhra Pradesh Agricultural In- 
debtedness (Relief) Act (7 of 1977), S. 9 
(2) Bar Councils Act (38 of 1926), 
S. 14 (1) (c) Constitution of India, 
Art. 19 — S, 9 (2) of the Relief Act is 
not invalid. 


The provisions of the Bar Councils Act 
continue to apply and a lawyer’s right 
to . practise is subject to the limitations 
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contained in the Bar Councils’ Act. Sec 
‘tion 14 (1) (c) of the Bar Councils Act. 
provides that an Advocate shall- be en- 
titled as of right to practise before any 
other authority or person before whom 
such Advocate’ is by or under the law 
for the time being in force entitled - to 
practise. Hence S, 9 (2) which precludes 
a legal practitioner from appearing for 
a party is not invalid. AIR 1953 Mad 
447, Rel on.. Í 

(B) . Andhra Pradesh Agricultural In- 
| debiedness (Relief) Act (7 of 1977), Ss. 3 
“(vy & 6 (2) (b) — Person in possession 
of mortgaged property without any right 
thereto — Whether “Creditor” within 
meaning of S. 3 (b). 


B mortgaged some property to A with 
possession, 
- title to it, endowed the property to a 
Masjid. which was put in possession of 
the property. Successors of B applied 
under Ss. 4 and 6 for a declaration that 


the mortgage was discharged and for, 


possession, 


Held that a person in possession of the 
mortgaged property falls within the defi- 
nition of ‘transferee of the creditor’ un- 
der S. 3 (v) and is liable to deliver pos- 
session . of the property to the debtors 
under S. 6 (2) (b).- _ (Para 16) 

(C) Andhra Pradesh Agricultural In- 
debtedness (Relief) Act (7 of 1977), Ss. 3 
G) & 4 (1) — Word “debtor” in S. 3 &) 
— Scope of — “Debtor” includes legal 
representatives and heirs of original 
debtor, (1980) 1 APLJ 189 and (1980) 1 
APLJ 273, Overruled: 


It is only the debt owed or incurred 
by a debtor and subsisting at the com- 
mencement of the Act that would stand 
wholly discharged with effect on .and 
from the commencement of the Act. The 
definitions of ‘creditor’ and ‘debtor’ ‘in 
S. 3 (h) and (j) respectively -make it 
clear that a debtor must have borrowed 
or ‘incurred’ a debt before the com- 
mencement of the Act.- Therefore, the 
expression ‘debtor’ not only takes in a 
person who has originally borrowed the 
debt but also a person who incurred the 
debt before’ the commencement of the 
Act, Further, the definition of ‘debt’ in- 
cludes any ‘liability owing to a -creditor’. 
Therefore, reading the definitions -of 
‘creditor’, ‘debt’? and ‘debtor’ together, it 
is clear that not only a debtor who has 
originally borrowed the debt but also a 
person who incurred the liability or the 
debt, will be entitled to claim relief pro- 


(Para 10). 


A’s husband, who had no.. 


‘ 
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vided he falis-within the definition of 
‘debtor’ at the commencement of the Act. 
Therefore, in order to claim the benefit 
under S. 4 (1), the applicant for relief 
must establish that he is an agricultural 


‘labourer or a ‘rural artisan or.a small 


farmer at the commencement of the 


, Act, and that the debt was subsisting at 


the commencement of the Act. (1980) 1 
APLJ 180 and (1980) 1 APLJ 273 Over- 
ruled; Case law discussed. - (Para 19) 

(D) Wakf Act (29 of 1954),-S.-57 (1) — 
Andhra Pradesh Agricultural Indebted- 
ness (Relief) Act (7 of 1977), S. 4 (1) — 
Notice fo Wakf Board — Whether essen- 
tial — Wakf Board in possession of pro- 
perty under invalid Wakf — Notice 
held not essential: - 


B mortgaged some property to A with 
possession, A’s husband who had no title 
to it, endowed the property to a Masiid 
Which was put in possession of the pro- 
perty. No notice to the Wakf Board was ` 
given about proceedings under S. 4 (1) 
of the Relief Act. It was held that the 
Wakf was invalid ang notice to the 
Board was not necessary. Even other- 
wise, the absence of notice would not 
invalidate the proceedings under Sec- 
tion 4 (1). . (Para 30) 
Cases Referred : Chronological Paras 
(1980) 1 APLJ 180. . 21 
(1980) 1 APLJ 273: (1980) 1 Andh WR 


429 | -Pi 
(1978) 1 APLJ 282: (1978) 1 Andh LT 

291 | Ea 20 
AIR 1977 Punj & Har 221 (EB) 


g` 


(1969). 3 SCC 588 : (1970) 2 SCJ 348 27 


ATR 1956 Andh 177 : 1956 Andh LT 293 


(FB) 24 
1956 Andh LT (NRC) 35 25 
ATR 1955 Pat 494 (FB) 21 
ATR 1953 SC 370: (1953) 2 Mad LJ 

252 * 26 
ATR 1953 Mad 447 10 
AIR 1939 Mad 186: (1938) 2 Mad LJ 

1068 ; l - 22, 26 

Md. Mukramuddin,. for Petitioner; 


B..Subhashan Reddy, for Nos. 1 and 2): 
Govt. Pleader for F & A (for Nos. 3 to 
5), for Respondents, i 


RAMACHANDRA RAO, J.:— The facts 
giving rise to this writ petition are as- 
follows. The dispute in this writ petition ` 
relates to Ac. 7-29 guntas of land in 
Chintalangaram village of Banswada 
Taluk, Nizamabad district, One Goila 
Bhumavva, the grandmother (mother’s 
mother) of respondents 1 and 2 executed - 
a mortgage with possession in respect of 
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the aforesaid land on 17th Shaherevar 
1353 Fasli in favour of one Abbas Bee, 
wife of Syed Ibrahim for Rs. 300/-. 
While so, Syed Ibrahim appears to have 
endowed the said land to the Jama Mas- 
jid at Banswada on 21-9-1953. The said 


land was registered as a wakf on 26-6-,. 


1954. 


2. The Ist respondent filed a petition 
on 17-1-1977 under S. 4 read with 5S. 6 
of the Andhra Pradesh Agricultural In- 
debtedness (Relief) Act, 1977 for a de- 
claration that the mortgage debt stood 
discharged, and for delivery of the said 
lands to the respondents 1 and 3, The 
petitioner filed a copy of the registered 
mortgage deed and also copies of the 
extracts of the pahanies for the years 
1949-50 to 1953-54 and the pauthi book 
showing payment of land revenue from 
1973 onwards, The said application was 
opposed by the petitioner stating that 
the said land was endowed by Syed 
Ibrahim after purchasing the same, and 
that the respondents did not object to 
the registration of the lands as wakf, 
and that the respondents were not en- 
titled to recover possession of the same. 
Tt was also contended that the respon- 
dents were not the legal heirs of the 
mortgagor, Bhumavva and that they 
were not the owners of the land. 


.3. Before the Tribunal, Banswada, a 
pedigree of the family was filed by the 
respondents showing that the original 
mortgagor Bhumavva died leaving ‘one 
daughter Lingavva, and that Lingavva 
also died leaving two daughters Bhum- 
avva and Mallavva, the respondents 1 
and 2 herein. The patta for the land 
was mutated in the name of Mallavva, 
the 2nd respondent. Both the respon- 
dents 1 and 2 appeared before the Tri- 
bunal and deposed that they were living 
jointly marrying one lLaxmaiah, and 
that they were the legal heirs of Smt. 
Bhumavva, the mortgagor. They also 
examined two witnesses Nalla Poshaiah 
and Peeraiah to speak to their relation- 
ship to the original mortgagor, The en- 
tries in the khasra pahanies and the 
pahanies show that Mallavva was the 
legal heir of the deceased Bhumavva. 
No evidence was produced on behalf of 
the petitioner to rebut the evidence pro- 
duced on behalf of respondents 1 and 2. 
On the aforesaid evidence, the Tribunal 
came to the conclusion that respondents 
T and 2 ase the cza! aire of the cmeinsl 
mortgagor Bhumavva, and that they 
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were entitled to seek relief under the 
provisions of the Act 

4, On the merits, the Tribunal found 
that the disputed land was included in 
Muntakhab as per the wakinama 
executed by Syed Ibrahim on 21-9-1953. 
But, the title was not approved as Syed 


Ibrahim was not eligible to donate the 


land standing in the name of Mailavva 
as per revenue records. Moreover, the 
name of Syed Ibrahim was not mention- 
ed in any of the pahanies. The Tribu- 
nal, therefore, held that Syed Ibrahim 
had no right to donate the land. 


5. The Tribunal further found that the 
respondent is a small farmer depending 
on agriculture and is entitled to relief 
under S. 4 (1) of the Act. It also dis- 
believed the case of the petitioner that 
the land was. purchased by Syed Ibra- 
him. In that view, the Tribunal held 
that the land in question was mortgaged 
for Rs. 300/- by a small farmer, and 
that the respondents were entitled to 
relief. Accordingly, the Tribunal declar- 
ed that the debt, if any, outstanding on 
the mortgage of the lands stood dis- 
charged, and that the respondents were 
entitled to recover possession of the 
lands from the petitioner. 


6. The petitioner carried the matter 
in appeal to the Appellate Tribunal and 
Sub-Collector, Bodhan under S. 7 of the 
Act, Before the Appellate Tribunal, 
three contentions were raised, viz., that 
there was no evidence lo prove the re- 
lationship of the debtor and creditor be- 
tween the parties; and that the land 
was held by the A. P. Wakf Board and, 
therefore, no relief of restoration could 
be granted to the respondents; and 
thirdly, the Wakf Board was in ad- 
verse possession of the lands and per- 
fected title to the same. Another con- 
tention was also raised that earlier when 
proceedings were taken for registration 
of the properties as wakf, no objections 


` were raiseq and the request of the 2nd 


respondent fcr eviction of the petitioner 
was also rejected and, therefore, the re- 
spondents were precluded from seeking 
recovery of possession of the lands un- 
der the Act. 


7, The Appellate Tribunal, on a com- 
sideration of the material on record, 
found that the respondents 1 and 2 
were the legal heirs of the original 
mortgagor Bhumavva, and that the re- 
and 2 are debtors within 
the “meaning of the Act,- and that the 
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petitioner was a ‘creditor’ within the 
meaning of the Act as he was an as- 
signee of the original creditor, and that 
there was relationship of debtor and 
creditor between the parties. The Ap- 
pellate Tribunal also found that there 
was no evidence on record to show that 
the mortgage was redeemed by repay- 
ment of the debt or that the lands were 
sold by the mortgagor to the mortgagee. 


On the other hand, the revenue records. 


prior to the Khasra bear the name of 
Mallavva, the 2nd respondent and. this 
‘is also borne out by the extract of the 
pahani for the year 1953. According- 
ly, the Appellate Tribunal came to the 
conclusion that-the land was still under 
mortgage when it was endowed as a 
Wake. j 


8 On the question of limitation, the 
Appellate Tribunal found that the ‘mort- 
gage being for a period of 20 years com- 
mencing from 1943, the right to recover 
possession accrued in the year 1963, and 
that the period of limitation for re- 
covery of possession was 30 years from 
1963 and, therefore, the application filed 
by the respondents for recovery of pos- 
session was within time. The Appellate 
Tribunal also found that the entries in 
the khasrg pahani would not bar the 
maintainability of the application for 
restoration of possession. A contention 
was raised that the Wakf Board was a 
Necessary party, but that was rejected. 
On the aforesaid findings, the Appellate 
Tribunal came to the conclusion that 
the application for delivery of posses- 
sion of the lands was maintainable and 


accordingly declared that the mortgage 


deed stood discharged, and that the re- 
spondents 1 and 2 were entitled to re- 
lease of the mortgaged property and re- 
covery of possession, It, is this order of 
the Appellate Tribunal confirming the 
order of the. Original Tribunal, that is 
challenged in this writ petition. 

9. Sri -Mukarramuddin, the learned 
counsel for the petitioner firstly contend- 
ed that S. 9 (2) of the Andhra Pradesh 
Agricultural Indebtedness (Relief) Act, 
1977 . (hereinafter called ‘the Act’) which 
precludes a legal practitioner from ap- 
pearing for a party is violative of the 
provisions of S. 30 (ii) of the Advocates 
Act, and in support of this contention he 
relies upon the ruling of a Full Bench 
of the Punjab and Haryana High Court 
in Jaswant Kaur v. State, AIR 1977 
Punj & Har 22). But, the provisions of 
S.-30 of the Advocates Act have not yet 
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come into force. Thereforé, the question 


of S. 9 (2) being repugnant to S. 30 of 
the Advocates Act does not arise, 


10. The provisions of the Bar Councils 
Act continue to apply and a lawyer's 
right to practise is subject to the limita- 
tions contained in the Bar Councils Act. 
Section 14 (1) (c) of the Bar Councils 
Act provides that an Advocate shall be 
entitled as of right to practise before 
any other authority or person before 
whom such Advocate is by or under the 
law for the time being in force entitled 
to practise. It was held in Rangaswami 
v. Industrial Tribunal, AIR 1953 Mad 447 
that Section 36 (4) of the Industrial Dis- 
putes Act is a law limiting the lawyer’s 
right to practise before a Tribunal as 
contemplated by Section 14 (1) of the 
Bar Councils Act, and that his right to 
practise is circumscribed by the  provi-~ 
sions of the said Act and it is not in- 
fringed by the provisions of Sec. 36 (4) 
of the Industrial Disputes Act, and that 
there was no violation of his fundamen- 
tal right under. Art. 19 (1) (g) of the 
Constitution of India, Hence, the first 
contention raised with regard to the 
validity of S. 9 (2) of the Act is devoid 
of any force. 


11. It is next contended that it is not 
established that respondents 1 and 2 are 
the legal heirs of the original mortgagor 
Bhumavva, But the finding of the Tribu- 
nals below that they are the legal heirs 
of the original mortgagor Bhumavva is 
based on relevant evidence and is fully 
supported by the said evidence and no 
evidence contra was produced by tha 
petitioner. Therefore, the said finding 
cannot be interfered with in a proceed- 
ing under Art..226 of the Constitution. 


12. Next it is contended that the 
Wakf Board had acquired rights by ad- 
verse possession. But, the Tribunals 
found that the mortgage was subsisting 
as on the date of the Act, and that the 
same was not redeemed (sic) by the ori- 
ginal mortgagee Abbas Bee or by . her 
successors in interest. It was also found 
that the plea of purchase of the lands by 
Syed Ibrahim set up by the petitioner 
was also found to be not true, There ig 
also no plea raised nor any material 
produced as to when adverse possession 
began, The plea of adverse possession 
is a mixed question of fact and law and- 
unless proper foundation has been laid 
down in the pleading and evidence ad- 
duced in that behalf, such a plea cannot 
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be allowed to be raised. Even otherwise, 
the material on record does not substan- 
tiate the plea of adverse possession rais- 
ed on behalf of the petitioner. There- 


‘fore, the Appellate Tribunal rightly ne- 


gatived this plea. 

13. Next it is contended that the 
petitioner or the Masjid in whose 
favour the endowment was made is not 
a creditor within the meaning of the 
Act. But we have already held that the 
person who made the endowment to the 
Masjid had no title to the lands, and that 
the plea of purchase of lands by him 
was: not established by any material on 
record and the same was negatived by 
both the Tribunals below. If so, it fol- 
lows that the mortgage by the original 
mortgagor Bhumavva was still subsisting 


_on the date of commencement of the Act, 


‘and that the possession by the Masjid 


> 


vo, 


could only be subject to the mortgage. 


14. Under S. 3 (h) of the Act, ‘credi- 
tor’ means a person from or in respect 
of whom the debtor has borrowed or in- 
curred a debt and includes his heirs, 
legal representatives and assignees. In 
the instant case, the Masjid is no doubt 
not a heir or a legal representative or 
an assignee of the original creditor Ab- 
bas Bee. But, under S. 3 (v), ‘transferee 
of the creditor’ is defined as includ- 
ing any subsequent transferee or an as- 
signee or any person’ in possession of the 
property pledged or mortgaged. Though 
the masjid is not a subsequent transferee 
and assignee of the original creditor, he 
will be a ‘person in possession of the 


‘property mortgaged.’ 


15. Under 8S. 4 (1) of the Act, with 
effect on and from the commencement 
of the Act, every debt including inter- 
est, if any, owing to any creditor by a 
debtor as defined in the Act shall be 
deemed to be wholly discharged. Under 
S. 4 (8) (b), every mortgage executed by 
such debtor in favour of the creditor 
shall stand redeemed and the mortgaged 
property shall be released in favour of 
such debtor. 


16. Under S, 6 (1) of the Act, the 
debtor referred to in clause (b) of sub- 
sec. (3) of S. 4 may make an application 
to the Tribunal constituted under the 
Act for an order releasing the mortgapg- 
ed property and for the grant of a certi- 
ficate of redemption, Under S. 6 (2) (a), 
the Tribunal shall, on receipt of such 
application and after making an en- 
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quiry, pass an order releasing the mort- — 
gaged property and granting a certificate 
of redemption, Under S. 6 (2) (b). the - 
Tribunal shall also direct the creditor 
or the transferee of the creditor to deli- 
ver possession of the mortgaged pro- 
perty to the debtor if the debtor is not 
already in possession of the mortgaged 
property and also make an endorsement 
of redemption on the mortgage deed or 
other document. Thus, a person in pos- 
session of the mortgaged property falls 
within the definition of ‘transferee of 
the creditor’ under S. 3 (v) and is liable 
to deliver possession of the property to 
the debtors under S. 6 (2) (b) of the Act, 
subject, of course, to the applicant for 
relief under S, 4 (1) establishing that 


the debt was subsisting on the date of 


the commencement of the Act, and that 
he is a ‘debtor’ within the meaning of 
the Act on the date of commencement of 
the Act. i 


17. The next contention of Sri Muk- 
arramuddin is that the definition of 
‘debtor’ under S. 3-(j) of the Act does 
not take in legal heirs or legal represen- 
tatives of the original debtor, and that 
respondents 1 and 2. as grand-daughters 
of the original debtor Bhumavva, are 
not entitled to claim relief under Sec- 
tion 4 (D of the Act. Under S. 4 (1). 
with effect on and from the commence- 
ment of the Act, every debt including 
interest, if any, owing to any creditor by 
any agricultural labourer, a rural artisan 
or a small farmer shall be deemed to be 
wholly discharged. ‘Creditor’ is defined 
in Section 3 (h) as meaning a person from 
or in respect of whom the debtor has ` 
borrowed or incurred a debt and includ- 
ing his heirs, legal representatives and 
assignee, ‘Debt’ is defined in S. 3 (1) as 
including any liability owing to a credi- 
tor in cash or in kind, whether secured 
Or unsecured payable under a decree or 
order of a Civil Court or otherwise and 
subsisting at the commencement of the 
Act, but does not include the debts men- 
tioned in clauses (i) to (xii) of Section 3 
(i). ‘Debtor’ is defined in Section 3 (i) as 
meaning an agricultural labourer, a rural 
artisan or a small farmer who has bor- 
rowed or incurred any debt before the 
commencement of the Act, l 


18. The contention of Sri Mukarra- 
muddin is that while the Act defined 
‘creditor’ as including the heirs, legal 
representatives and assigns of a person 7 


354 A.P. 


from whom or in respect of whom the 
debtor has borrowed or incurred a debt, 
the definition of ‘debtor’ does not in- 
clude his heirs, legal representatives and 
assigns and, therefore, the legal heirs of 
a debtor who had borrowed the debt 
prior to the commencement of the Act 
would not be entitled to claim the bene- 


fit of the provisions of the Act. But, we 
are unable to agree with this submission. 
The following ingredients have to be 
established under S. 4 (1) for claiming 
relief under the Act:-— 

(i) that the debt including any liabi- 
lity owing to a creditor was subsisting 
at the commencement of the Act; 

(ii) that the debtor must have either 
borrowed or incurred the debt before 
the commencement of the Act; and 


(iii) that the said debtor must be an 
agricultural labourer, a rural artisan or 
a small farmer at the commencement of 
the Act. 


19. It is only such debt owed or in- 
\curred by a debtor and subsisting at the 
commencement of the Act that would 
stand wholly discharged with effect on 
and from the commencement of the 
Act, The definitions of ‘creditor’ and 
‘debtor’ in S, 3 (h) and (j)_ respectively 

ake it clear that a debtor must have 
borrowed or incurred a debt before the 
commencement of the. Act. Therefore, 
the expression ‘debtor’ not only takes in 
a person who has originally borrowed 
the debt but also a person who incurred 
the debt before the commencement of 
the Act. Further, the definition of ‘debt’ 
includes any ‘liability owing to a credi- 
tor’, Therefore, reading the definitions 
of ‘creditor’, ‘debt’. and ‘debtor’ toge- 
ither, it is clear that not only a debtor 
who has originally borrowed the debt 
but also a person who incurred the 
iability or the debt, will be entitled to 
claim relief provided he falls within the 
definition of ‘debtor’ at the commence- 
ment of the Act. Therefore, in order to 
claim the benefit under S. 4 (1) of the 
Act. the applicant for relief must estab- 
ish that he is an agricultural labourer 
or a rural artisan or a small farmer at 
the commencement of the Act, and that 
the debt was subsisting at the commence- 
ent of the Act. 


20. In K. Koteswaramma V. ` A. 
Krishna Rao, (1978) 1 APLJ 282 it was 
held by Lakshmaiah, J. that even the 
legal representatives of the debtor would 
be entitled to the protection of the 
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Andhra Pradesh Agricultural Indebted- 
ness Relief Ordinance, 1976, which has 
been replaced by the A. P. Act 7 of 
1977, . 


21. Our attention has been invited to` 
two decisions of Muktadar, J. in K. V. S. 
Ramachandra Raju v. K. R. K. Raju, 
(1980) 1 APLJ 180 and C, R. K. Prasad 
v. S. R. V. Rajyalakshmamma, (1980) 1 
APLJ 273. In the first of the cases, dur- 
ing the pendency of-a proceeding for ex- 
ecution of a money decree, one of the 
heirs of the original judgment-debtor 


Taised a plea that he was a small farmer. 


The lower Court held that the heir was 
not a small farmer and rejected his 
claim for relief under the A. P. Act 7 of 
1977. On revision to this Court, Mukta- 
dar, J. held that while the definition of 
‘creditor’ under S, 3 (h) of the Act in- 
cludes heirs, legal representatives and 
assigns, the definition of ‘debtor’ omitted 
those words, and that what the legisla- 
ture intended was that the enquiry un- 
der the Act should be directed to find 
out as to whether the original debtor 
was a small farmer or not, and not as to 
whether the heir of the original debtor 
was a smal] farmer or not, and in that 
view, allowed the revision petition and 
remanded the case to the lower court to 
hold an enquiry and determine whether 
the original debtor was a small farmer 
or not. In the second of the cases, the 
same learned Judge reiterated the view 
taken by him in the first of the cases 
mentioned supra. But, with great respect 
in our opinion, the view taken by 
Muktadar, J. in the above two cases . 
cannot be taken to have laid down the 
correct law, As already held by us, on 
a consideration of the definitions of ‘cre- 
ditor’, ‘debt? and ‘debtor’ and the provi- 
sions of S, 4 (1), in order to give relief 
under S. 4 (1), it has to be established, 
firstly, that the debt was borrowed or 
incurred prior to the commencemen;, of 
the Act, and that the person who was 
claiming relief under S. 4 (1), whether 
he has originally borrowed the debt. or 
whether he has incurred the liability for 
the debt, should establish that he was on 


the date of commencment of the Act an 


agricultural labourer or a rural ` artisan 
or a small farmer. The person claiming 
relief under S. 4 (1) need not necessarily 
be the original borrower, but he may 
incur the liability by operation of law 
or otherwise. In this context, it is useful 
to refer to some decisions cited by the 
learned Government Pleader Sri N, 
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Subba Reddy. In the Full Bench deci- 
sion of Patna High Court in  Balchand 
Mahto v. Munshi Lal, AIR 1955 Pat 494 
the question, whether a transferee of the 
equity of redemption could, in a suit for 
redemption, claim relief under the Usu- 
rious Loans Act, was referred to the 
Full Bench. It was held by the learned 
Judges that in the absence of any defi- 
nition of the expression ‘debtor’ in the 
Act, one has to refer to the dictionary 
meaning of that word, which is ‘one who 
owes a debt’, and that the purchaser of 
equity of redemption surely owes a debt 
to the mortgagee and is a debtor, and 
that the expression ‘debtor’ includes also 
a transferee from a debtor. 


22. In Perianna Goundan v. Sellappa 
Goundan, (1938) 2 Mad LJ 1068: (AIR 
1939 Mad 186), a case which arose under 
the Madras Agriculturists’ Relief Act IV 
of 1938, a suit was filed for recovery of 
money due under a mortgage deed ex- 
ecuted by the ist defendant in favour 
of the plaintiff. In execution of a money 
decree obtained against the mortgagor, 
the 8th defendant purchased the equity 
of redemption in a portion of the hypo- 
theca and sold the same to the 9th de- 
fendant. The plaintiff sought to bring te 
sale the properties purchased by 9th de- 
fendant as part of his mortgage security. 
The 9th defendant was an agriculturist 
within the meaning of Madras Act IV of 
1938. A question arose whether the Habi- 
lity of the 9th defendant as a purchaser 
of the equity of redemption was a ‘debt’ 
within the meaning of S. 3 (3) of the 
- said Act. It was contended that the def- 
nition of ‘debt’ in S. 3 (3) should be 
understood as limited to cases where a 
person was personally liable. But the 
learned Judges repelling the said con- 


tention held that there were no words 
in the definition clause justifying any 
such restriction, and that the clause 


speaks of ‘any liability’ and the word 
‘due’ did not necessarily imply 
must be recovered by imprisonment of 
the debtor, and that the Legislature 
could not have intended to limit relief 
under the Act to cases where a person 
was personally Hable, and that its avow- 
ed purpose was to enable agriculturists 
to retain their property and prevent such 
property passing into the hands of the 
creditors or execution purchasers, 

23. Another contention was raised 
before the learned Judges that only a 
person who actually contracted the debt 
would be entitled to claim relief under 
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the Act and not his heir at law or legal 
representatives, as the latter would ordi- 
narily be under no personal liability. It 
was also contended that while the defi- 
nition of ‘creditor’ in that Act took care 
to include his heirs, legal representa- 
tives and assignees, there was no cor- 
responding definition in the case of a 
‘debtor’. The learned Judges repelled 
that contention in the following words: 


“This omission is obviously due to the 
fact that the reference to Hability in 
clause (3) is wide enough to cover every 
person who is in any manner liable, 
either because he is personally liable or 
because he is liable on account of the 
possession of property. There was no ne- 
cessity to refer to any heir, legal repre- 
sentative or assign except in cases in 
which such person was liable within the 
meaning of cl, (3).” 


24. In Ramayya v. Subbaiah, 1956 
ALT 293: (AIR 1956 Andh 177), the fol- 
lowing question was referred to the Full 
Bench (at p. 179):— 


“Can a purchaser of a mortgaged pro- 
perty claim to have the mortgage debt 
scaled down under the Madras Agricul- 
turists’ Relief Act on the basis that such 
debt is itself a renewal of an earlier debt 
secured or unsecured?” . 
The Full Bench held that the definition 
of ‘debt’ in S. 3 (iii) took in simple debts 
as well as secured debts due from an 
apriculturist, The question referred to 
Was answered as follows (at p. 182):— 


“The liability of the purchaser of an 
equity of redemption is not a new liabi- 
lity but only one arising under a pre- 
existing mortgage debt, though his 
liability is confined only to the proper- 
ties in his possession. Where a person | 
purchases an equity of redemption, the 
character of the debt does not undergo 
any metamorphosis in the process of 
transfer. The liability of the security 
continues to be the same, though a dif- 
ferent person holds the property secur- 
ing the debt. The right of a purchaser of 
an equity of redemption under the Act 
is co-extensive with that of a mortgagor. 
Where the purchaser is an agriculturist 
and the debtor was an agriculturist at 
the commencement of the Act, the debt 
payable at the commencement of the 
Act, is liable to be scaled down under 
the provisions of the Act, i.e., it ean be 
traced back to the original debt whether 
secured or unsecured,” 
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25. The Full Bench decision was fol- 
lowed in an unreported decision of the 
same High Court in Dadi Appala Naidu 
v, Poosarla Sambamurthi (S5. A. Nos. 
368 and 456 of 1951, D/- 30-1-1956: 1956 
Andh LT (NRC) 35). In that case, it was 


held by his Lordship Subbarao, C. J. 
that: 
"There is no distinction in principle 


between the purchaser of the equity of 
redemption and a purchaser from the 
purchaser of an equity of redemption. In 
either case, the conditions to be fulfilled 
for the application of the Act are: (i) 
that the person seeking relief under the 
Act should be an apriculturist and, (ii) 
the mortgage debt should have been 
payable by an agriculturist at the com- 
mencement of the Act,” 

26. In the decision reported in Nage- 
swaraswamy v. Viswasundra Rao, (1953) 
2 Mad LJ 252: (AIR 1953 SC 370), it was 
observed as follows (at p. 372):— 


“It is not necessary that the applicant 
for relief himself should be liable for 
the debt on the date that the Act came 
into force. The right to claim relief as 
is well settled by decisions, vide Peri- 
anna v. Sellappa (AIR 1939 Mad 186) 
(supra) of the Madras High Court, is not 
confined to person who originally con- 
tracted the debt, but is available to his 
legal representatives and assigns as well; 
nor is it necessary that the applicant 
should be personally liable for the debt. 
The liability of a purchaser of the equity 
of redemption to pay the mortgage debt 
undoubtedly arises on the date of his 
purchase, but the debt itself which has 
its origin in the mortgage bond did exist 
from before his purchase, and if it was 
payable by an agriculturist at the rel- 
‘evant date, the purchaser could certain- 
ly claim the privileges of the Act if he 
himself was an agriculturist at the date 
of his application.” 

On the facts of that case, no doubt, it 


was held that the applicant failed to 
show that there was existence of debt 
payable by an agriculturist on 22nd 


March, 1938, the date of the coming into 
force of Madras Act IV of 1938. But the 
decision establishes the well settled 
principle that a right to claim relief 
under the said Act was not confined to 
the person who originally contract the 
debt but was available to his legal re- 
presentatives and assignees as well and 
that it was not necessary that the appli- 
-cant should ‘be personally liable for the 
debt. E Krii yii 
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27. Sri B. Subhashan Reddy invited 
our attention to a ruling of the Supreme 
Court in Kidar Nath v. Mangai Rao, 
(1969) 3 SCC 588. In that case, the ques- 
tion which arose for consideration was, 


whether it was open to the 
legal representatives of a debtor to 
Invoke the help of S. 30 of the Punjab 


Relief of Indebtedness Act in a suit for 
possession by redemption. Their Lord- 
a of the Supreme Court held as fol- 
OWS: 


“Section 7 of the Punjab Relief of In- 
debtedness Act, 1934, defines a ‘debt’ as 
inclusive of ‘all liabilities of a debtor in 
cash or in kind, secured or unsecured, 
payable under a decree or order: of a 
Civil Court or otherwise, whether 
mature or not, x xxx”. The defini- 
tion of the expression ‘debt’ therefore « 
includes all liabilities of a debtor in cash 
or in kind, secured or unsecured. The 
liability of a mortgagor to pay the 
money due under the mortgage and to 
pay interest accruing due is clearly a 
debt, even if it be assumed that the 
mortgagee had no right to enforce the 
mortgage by sale of the property and 
had a right only to foreclose the mort- 
gages. Under the terms of the mortgage 
deeds, if the mortgagor pays the amount 


due, the mortgagee is bound to release 
the mortgaged property. It cannot be 
said that under the three mortgages 


there was no debt due by the mortgagor. 
Nor do we agree with counsel for the- 
mortgagee that the benefit of S. 30 of 
the Punjab Relief of Indebtedness Act 
is available only to the original mort- 
gagor and not to his representatives.. 
S. 30 of the Punjab Relief of Indebted- 
ness Act by the first sub-section pro- 
vides: ‘In any suit brought after the 
commencement of this Act in respect of 
a debt as defined in S. 7, advanced be- 
fore the commencement of this Act ` no 
court shall pass or execute a decree or 
give effect to an award in respect of such 


debt for a larger sum than twice the 
amount of the sum found by the Court 
to have been actually advanced, less 


any amount already received by a credi- 
tor in excess of the amount due to him 
under clause (e) of sub-sec. (2) of S. 3 of 
the Usurious Loans Act, 1918.’ A suit to 
redeem property on payment of the 
amount due on the mortgage is a suit in 
respect of a debt; and the Court is, by 
S. 30 of the Act, debarred from passing 
a decree for a sum larger than twice the 
amount of the sum found by the Court 
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to have been actually advanced. The 
section imposes a restriction, in certain 
conditions, upon the power of the Court. 
It is the nature of the suit which decides 
the Courts jurisdiction; the - section 
makes no reference to the status of the 
party claiming relief except in so far 
as the definition of debt involves such 
reference, On the plain words of the 
section there is no warrant for the view 
that the jurisdiction of the Court is at- 
tracted only when the person who in- 
curred the obligation to pay the debt 
personally is a party to the suit and not 
when his legal representative is a party. 
An obligation to pay a debt is not extin- 
guished on the death of the debtor. The 
obligation is enforceable against the 
estate of the debtor in the hands of his 
legal representatives; and when it is so 
sought to be enforced, in the absence of 
an express provision or clear intendment 
to the contrary, the representatives may 
set up the defence which the original 
debtor could if he had been sued have 
set up. The representatives of the mort- 
gagor were therefore rightly held 
entitled to the benefit of S. 30 of the 
Punjab Relief of Indebtedness Act, 
1934.” 


28. Applying the principles laid 
down in the aforesaid rulings and on a 
consideration of the definitions of ‘credi- 
tor’, ‘debt’ and ‘debtor’ and the provi- 
sions of S. 4 (1) of the Act, we hold that 
‘ the petitioners as legal representatives 
of their grandmother, the original deb- 
tor, would be entitled to claim relief 
- under the provisions of S, 4 (1) of the 
-Act subject to their establishing that the 
debt was subsisting on the date of the 
commencement of the Act, and that. they 
fall within the definition of ‘debtor’ at 
the commencement of the Act. 


' 29. On the first question, we have al- 
‘ready held that the mortgage was not 
redeemed by the date of the Act, and 
that the debt was subsisting at the com- 
mencement of the Act, The only ques- 
tion then for consideration is, whether 
the respondents I and 2 established that 
they were small farmers on the date of 
the commencement of the Act, Both the 
Tribunals found that the Ist respondent, 
the applicant, was a small farmer. This 
finding is sought to be challenged by Sri 
Mukarramuddin, the learned counsel for 
the petitioner. But, this finding is one of 
fact based on a consideration of the rel- 
evant evidence and the ‘same cannot be 
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interfered with in a proceeding under 
Art. 226 of the Constitution unless it is 
established that the said finding is based 
on no evidence or is vitiated by any 
error of law. While Sri Mukarramuddin 
contended that it is not established that 
the principal means of livelihood of re- 


spondents 1 and 2 is income derived 
from agricultural lands or that they 
were holding and personally cultivating 


agricultural lands, it is contended by Sri 
B. Subhashan Reddy that the applicant 
has averred in the petition filed before 
the original Tribunal that she was culti- 
vating land within the limits mentioned 
in S. 3 (b) of the Act and she also spoke 
to the same in her evidence, and the 
same has not been controverted or re- 
butted by any evidence on behalf cf the 
petitioner. The question whether the ap- 
plicant was a small farmer or not on the 
date of the commencement of the Act is 
a pure question of fact and as both the 
Tribunals came to the conclusion 
that respondent No. Il Was a 
small farmer within the meaning of the 
Act, we do not think we will be justi- 
fied in interfering with the said finding 
of fact. We, therefore, hold that both 
the Tribunals rightly held that the re- 
spondents 1 and 2 were small farmers 
entitled to relief under Ss, 4 (1) and 3 fb) 
read with S. 6 of the Act. 


30. It is next contended by Sri 
Mukarramuddin that under S. 57 (1) of 
the Wakfs Act, notice should have been 
given to the Wakf Board. But. 
in the instant case, itis found that no 
valid wakf was created as the person 
who is alleged to have endowed the pro- 
perty to the Masjid had no title to create 
a wakf. Even otherwise, the absence of 
notice would not invalidate the proceed- 
ings under S. 4 (1) of the Act, We have 
already held that the Masjid being in 
possession of the mortgaged property 
falls within the definition of ‘transferee 
of the creditor’ under S. 3 (v) of the Act 
and, therefore, the mortgage shall stand 
redeemed and the mortgaged lands shall 
have to be released in favour of the 
debtor, and under the provisions of Sec- 
tion 6 (2) (b), the transferee of the cre- 
ditor is liable to deliver possession of 


the mortgaged property to the debtor. 
Both the Tribunals, therefore, rightly 
declared the mortgage debt to have 


been discharged and directed that the 
lands should be delivered possession to 
the respondents 1 and 2, 


358 A.P. 


31. For all the foregoing reasons, the 
writ petition fails and is dismissed with 
costs, Advocate’s fee Rs. 250. 


Petition dismissed. 


AIR 1982 ANDHRA PRADESH 358 
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Sajid Issac, Petitioner v. Commissioner 
-~ of Police, Hyderabad and others, Re- 
spondents. 


Writ Petn. No. 2024 of 1982, D/- 14-4- 
1982. 

(A) National Security Act (65 of 1980), 
S. 8 — Ground of detention — No parti- 
cular incident referred to by detaining 
authority in two of the paras of grounds 
— They cannot be said to be grounds of 
detention. AIR 1979 SC 1925, Foll, (Con- 
stitution of India, Art. 22 (5). (Para 2) 

(B) National Security Act (65 of 1980), 
S. & — Grounds of detention — Incident 
of seven years — Is stale and irrelevant 
for consideration of detention. (Consti- 
tution of India, Art, 22 (5)). 

Where the incidents of seven years 
ago were relied on by the detaining 
authority for detaining a person. 


Held that, the order of detention could 
not be sustained and was set aside and 
the detenu was released. (Paras 9, 16) 


Per Raghuvir, J.:— It cannot be 
said that with a view to understand the 
proclivities of the detained or antecedent 
history, the incident of 7 years as in the 
instant case, could be relied on under 
Act €5 of 1980. AIR 1975 SC 473; AIR 
1981 SC 2166 and AIR 1982 SC 146, Not 
~ Fol.: AIR 1982 SC 682; AIR 1974 SC 
2066 and AIR 1974 SC 1264, Foll 

(Para 5) 

In that view, the incidents of October 
12 and December 9, 1975 in the two 
grounds were stale incidents for -deten- 
tion and were irrelevant for considera- 
tion of detention. l (Para 5) 

Per Madhava Rao, J.::— It is 
usual that from the prior events showing 
the tendency or inclinations . of a man, 
an inference can be drawn whether he 
is likely, in future, fo act in manner pre- 
judicial to the maintenance of public 
order. (Para 11) 

The test of proximity may not be 
rigid test, but it should be a reasonable 
proximity not that it can be years and 
years delay. Case law discussed. 

(Para 16) 
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‘relates to the detention of 


A.LR. 


Even keeping in view, the principle of 
proximity in point of time, it has to be 
seen whether the act committed by the 
detenu is of a recent past and not of a 
remote past which has no connection 
with the recent time. It will not be ap- 
propriate to hold that events that had 
happened in the year 1975 can reason- 
ably be held to be of a recent proximity 
in the year 1982, (Para 16) 


It was more so when if these grounds 
were treated as separate and indepen- 
dent, they could not stand and the de- 
tention became bad, (Para 16) 

(C) National Security Act (65 of 1980), 
S, 8 — Grounds of detention — Right to 
be furnished particular — Documents to 
be supplied to detenu — Detenu not en- 
titled to be served report of Crime 
Branch of C.LD AIR 1956 SC 531, FolL 


(Constitution of India, Art. 22 (5) and 
(6)). (Para 6) 
Cases Referred: Chronological Paras 
AIR 1982 SC 146 4, 14, 16 
AIR 1982 SC 682 5, 13 
AIR 1981 SC 2166 4, 15 


AIR 1979 SC 1925 2 
AIR 1975 SC 473 : 1975 Cri LJ 429 4, 


15 
AIR 1974 SC 1264: 1974 Cri LJ 936 5, 
12 
AIR 1974 SC 2066: 1974 Cri LJ 1233 5, 
12 


AIR 1956 SC 531: 1956 Cri LJ 935 6 


H. S. Guru Raja Rao for B. Veera- 
bhadra Rao, for Petitioner; Advocate Ge- 
neral for Public Prosecutor, for Respon- 
dents. 


RAGHUVIR, J.:— This writ petition 
Riasuddin 
Siddique (Siddig) under the National 
Security Act 65 of 1980. He was detained 
on March 16, 1982. The grounds of de- 
tention were served on him on March 20, 
1982. He is the Secretary of a body cor- 
porate. The United Co-operative Hous- 
ing Society Limited — incorporated un- 
der the State Act 7 of 1964. This Society 
in the grounds of detention is described 
to be a benami Society controlled by one 
Mohd. Ibrahim Khan who, it is averred, 
with the aid and assistance of the Assist- 
ant City Planner, G. M. Khan, Siddique 
and other associates, occupied exten- 
sive vacant lands in the City of Hydera- 
bad, committed acts of violence, spread 
lawlessness, endangered lives of land- 
owners, disturbed public order, In all 
the nefarious acts, Siddique is said to be 
a willing aide of Ibrahim Khan, 
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acts, how they were perpetrated, a re- 
presentation was made to the Chief Min- 
ister and to the Police Commissioner on 
March 8, 1982, thereupon, necessary in- 
formation was collected; Siddique and 
the connected persons were arrested. 
The detention of Siddique is attacked in 
this court as not only to have been 
made on insufficient evidence, but the 
incidents, per se, are attacked as ‘stale’; 
based on such grounds it is urged no 
citizen could be detained under Act 65 of 
1980. 


2. It is at first argued with reference 
to the contents of ground (in particular) 
reference is made to the prefatory note 
and para 4 that what is contained there- 
in should be construed as ground and 
the detention be judged from that per- 
spective. Whether a prefatory note should 
be construed a ground for detention was 
the subject of decision in Mohd. Yusuf 
v. State of J. & K., AIR 1979 SC 1925. In 
that case, two views were expressed, One 
of the Judges, among the three, observ- 
ed, grounds cannot be trisected as “in- 
troduction to the detention”, background 
to the detention and as "grounds for 
detention” and in that view, held, what 
is contained in preface is ground of de- 
tention. That view is not shared by the 


two Judges who wrote the principal 
opinion in that case. Therefore, follow- 
ing the view expressed by the two 







Judges, it is not possible to hold on a 
consideration of what is contained in the 
Said two paras, they are grounds of de- 
tention for in the passages referred, no 
particular incident is referred to by the 
detaining authority. This objection rais- 
ed on behalf of the detained person, 
therefore, fails. 

3. Among the three grounds, next 
two incidents of Oct. 12 and Dec. 9, 1975, 
are adverted t as grounds of detention. 
In the incident relevant to Dee. 9, Sid- 
dique and Ibrahim Khan, together, in 
the presence of G. M. Khan, Assistant 
City Planner, obtained an agreement 
from Mir Mushtaq Ali Khan, a member 
of the erstwhile Banganpally Nawab 
family as respects 7,200 sq. meters of 
land covering S. Nos, 184 and 185 im 
Amberpet and paid him Rs, 60,000/-. As 
to the incident pertaining to Oct. 12, 
1975, Ac. 6-17 guntas of land in 
S. Nos. 11, 12, 16, 17, 18, 20 of Somaji- 
puda including premises bearing Nos. 6- 
3-1902 and 1903 by deceiptful and frau- 
dulent means practised by Siddique and 
ibrahim Khan, Smt. Sunita Devi was de- 
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prived of land under deed on Oct. 12, 
1975, whereunder, she sold her land at a 
nominal price of Rs, 11/- per sq. yard. 
The third incident refers to Gulam Dasta- 
gir, Tajuddin, Sadiq Mohiuddin Siddique 
who, with other members of Citizens 
Welfare Committee, made a representa- 
tion to the Commissioner of Police and 


the Chief Minister on Mar. 8, 1982, 
therefore, for their acts, they were 
threatened: their lives were put in 


danger by Siddique, his master, Ibrahim 
Khan and others. 

4. These incidents are referred as 
grounds for. detention. It is seen, ex- 
cluding the third ground, the incidents 
referred to, viz, Oct. 12 and Dec. 9, 
1975 are of more than 6 years old, and 
realising the difficulty, it was argued on 
behalf of the Commissioner of Police 
that though ordinarily, Courts will not 
countenance stale incidents as grounds 
for detention, the learned Advocate- 
General relied on the following three 
eases which according to him, show a 
different approach, when warranted by 
the circumstances of a case: Gora v. 
State of West Bengal, AIR 1975 SC 473; 
Wasi Uddin Ahmed v. District Mag- 
istrate, Aligarh. AIR 1981 SC.2166 and 
Fitrat Raza Khan v. State of U. P., AIR 
1982 SC 146. It is argued, placing reli- 
ance upon the ratio of the decisions that 
in extraordinary or relevant cases, it is 
not irrelevant to rely on incidents 
which are not of recent past. It was 
argued, the detaining authorities to show 
“live links” with reference to “past” of 
the detained person, incidents even 
which are not recent, reliamce can be 
placed and such material is admissible, 
It was emphasised in finding out what 
is the causal action, incidents which are 
not of recent past, can also be relied on. 
The test of proximity, it was submitted, 
should not be applied in rigidity or in 
a mechanical manner. Reliance was 
placed on the observations made in 


AIR 1981 SC 2166 supra: “The 
past conduct or antecedent history 
of a person can appropriately be 


faken into account in making a deten- 
tion order. It is indeed usually from 
prior events showing tendencies or incli- 
nation of a man that an inference is 
drawn whether he is likely in the future 
to act in a manner prejudicial to the 
maintenance of public order. Of course, 
such prejudicial conduct or antecedent 
history should ordinarily be proximate 
in point of time and should have a 
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rationale connection with the conclusion 


that the detention of the person is 
necessary”. In a more recent case 
in „AIR 1982 Sc 146 supra, 
it was held, the incidents of 


Aug, 13, 1980 and July 24, 1981 were 
relied to justify the detention. In plac- 
ing reliance upon the incidents of Oct. 
12 and Dec. 9, 1975, it is further argued 
proclivities of the detained person, his 
antecedent history and to show a rational 
connection with the incidents of Oct. 
12 and Dec. 9, 1975 are admissible, from 
that standpoint, the incidents of Oct. 12 
and Dec, 9, 1975, in the instant case, it 
is argued, cannot be construed as stale 
incidents, 

5. The view expressed in the above 
four cases by the Supreme Court is 
totally different from the view that has 
been set out in a large number of cases 
where incidents which are not of recent 
in character, have been totally ignored, 
in Harnek Singh v. State of Punjab, 
1981 (3) Scale 1883: (AIR 1982 SC 
682) the incident of 18 months, in 
Abdul Munnaf v. State of West Bengal, 
AIR 1974 SC 2066 the incident was of 
§ months and in Lakshman Khatik v. 
State of West Bengal, AIR 1974 SC 1264, 
the incident was of 7 months; Having 
regard to the periods involved or proxi- 
mity of time in the three decisions, the 
Supreme Court stated are “stale” in 
character and inadmissible. These three 
cases are representative in character and 
cases can be multiplied. The three cases 
demonstrate, even where the incident 
was 7 months’ period, the incident was 
held not relevant. Therefore, I am un- 
able to accept the argument advanced 
on behalf of the Police Commissioner 
that with a view to understand the 
proclivities of the detained or antecedent 
history, the incident of 7 years as in the 
instant case, can be relied on under 
Act 65 of 1980. In stating so, I am not 
oblivious to the view expressed in the 
cases cited on behalf of the Police Com- 


missioner, May be in the said cases, a 
new view is being crystallised. That 
view is trailing behind the view (not 


leading the earlier or that view has not 
ripened into a precedent) that has been 
expressed in a large number of cases of 
which the three cases are representative 
in character. In that view, the incidents 
iof Oct. 12 and Dec, 9, 1975 in the two 
grounds are stale incidents for detention 
Jand are irrelevant for consideration of 
Siddique’s detention, 
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6. It was next argued that a report 
submitted by the Crime Branch of CID 
to the Commissioner of Police ‘was not 
supplied to the detained, therefore, for ., 
that reason, the detention is bad in law. 
Adverting to this objection, it was argu- 
€d on behalf of the Police Commissioner 
that the report of the Crime Branch of 
CID is a document which falls under 
cl. (6) of the Constitution of India and 
such a document is an exception to the 
documents that are served under cl. (5) 
of Art. 22 of the Constitution, This as- 


‘pect is nO more res integra and has been 


adverted to by the Supreme Court in 
Lawrence D’ Souza v. State of Bombay, 
AIR 1956 SC 531 and in many other 
subsequent cases, Therefore, Siddique is 
Not entitled to be served the report of 
the Crime Branch of CID which was 
relied on by the Commissioner of Police. 


T. Lastly, it was argued with refer- 
ence to G. O. Ms. No. 146 dated Mar. 17, 
1982 that from its contents, it is seen, 
the Director-General of Police made a 
recommendation for the detention of 
Siddique and that was accepted by the 
State Government, therefore, it is argu- 
ed, at the behest of the State Govern- 
ment, the Commissioner of Police had 
detained the person without applying his 
mind to the facts of the case, there- 
fore, the detention order is a mala fide 
order, and on that ground, it should be 
quashed, i i 


8. Having regard to the conclusion 
that I have arrived at with reference to 
the incidents pertaining to Oct. 12 and 
Dec, 9, 1975 as remote and stale, it is 
not necessary to go into the question 
any further, i 

9. For all the aforesaid reasons, I am. 
of the view that the order of detention 
cannot be sustained and is accordingly 
set aside. Siddique, therefore, is ordered: 
to be released forthwith. 


MADHAVA RAO, J.:— 10. I have just 
now heard the judgment dictated by 
my learned brother Raghuvir, J. I am in 
agreement with the learned Judge. that 
the detenu should be released. The order 
was passed yesterday and the detenu. 
was released. 


Il. . The facts are already stated by 
my learned brother in his order and 
I need not repeat the same. I would like 
to express my view on the question 
whether the past conduct or antecedent 
history of a person can properly be 
taken into account in making a deten-' 





1982 Sajid Issac v. Commr, 
tion order. It is usual that from the 
prior events showing the tendency or 


inclinations of a man, an inference can 
_|be drawn whether he is likely, in future, 
to act in manner prejudicial to the 
maintenance of public order. ; 

12. The learned counsel for the peti- 
tioner in this connection, referred to 
Lakshman Khatik v. State of West Ben- 
gal, AIR 1974 SC 1264. It was held in 
that case that the delay of seven months 
in passing the order of detention was 
not explained and therefore the order is 


vitiated. In Abdul Munnaf v. State of 


West Bengal, AIR 1974 SC 2066 it was 
held that if in a given case the time lag 
between the prejudicial activity of a 
detenu and the detention order made, 
because of that activity is ex facie long. 
. the detaining authority should explain 
the delay in the making of the detention 
order with a view to show that there 
was proximity between the prejudicial 
activity and the detention order. If the 
detaining authority fails to do so, in 
spite of an opportunity having been af- 
forded to it, a serious infirmity would 
creep into the detention order, 


13. The learned counsel next refer- 
red to the decision in Harnek Singh v. 
State of Punjab, 1981 (3) Scale 1883: 
(ATR 1982 SC 682). Wherein it was held 
that (at pp. 682-683), 


Woes west offences which are said to have 
been committed by the detenu as far 
back as 27th Feb., 1980 could hardly 
form a ground for his detention on 
a date as late as 10th July, 1981, the 
gap between the two -being well-nigh a 
year and a half. No explanation at all 
has been furnished on behalf of the 
State as to why action under the Act 
was not taken at the earliest possible 
after the alleged commission of the of- 
fences which are the foundation of the 
grounds of detention.” 


Therefore, the Supreme Court was of 
the opinion that the charge was so stale 
in relation to the detention as not to 
have any real connection with it. It was 
further noted that no reason was put 
forward for the detenu not being taken 
in custody in pursuance of the impugn- 
ed order (for which the detaining auth- 
ority was moved in the 1st instance by 
the Senior Superintendent of Police, 
Amritsar) right from. Jan. 2, 1981 till 
July 10, 1981 although he appeared in 
Court on all the dates of hearing fixed 
by the Magistrate during that period. In 
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those circumstances, the Supreme Court 
held that the detention takes the char- 
acter of punitive rather than preventive 
action and is therefore vitiated. In all 
the three cases referred to by the learn- 
ed counsel, the Supreme Court has laid 
down the criteria that any delay in the 
making of the detention order from the 
date of the act committed by the detenu 
which happened long before the order 
of detention has to be explained, as the 
delay in detention could be excused -and 
that, if the detaining authority fails to 
do so, the detention order could not be 
justified. 

14. The learned Advocate-General, 
on the other hand, submitted that with 
reference to Fitrat Raza Khan v. State 
of U. P, AIR 1982 SC 146, past acti- 
vities of the detenu could be referred to 
find out the antecedents of the detenu. 
In Fitrat Raza Khan v. State of U. P. 
it will be relevant to note that tha de- 
tention order was passed on two 
grounds; The first ground related to an 
incident of Aug. 13, 1980, relating to 
the communal riots that occurred in 
Moradabad City, and the second of July 
24, 1981 when the petitioner was alleged 
to have incited the Muslims to commu- 
Nal violence. After the second incident, 
the detenu was detained. The argument 
addressed was that, firstly, the grounds 
of detention, apart from being vague 
and lacking in particulars, did not fur- 
nish sufficient mexus for forming the 
Subjective satisfaction of the detaining 
authority and that Ground No. 1. was 
stale and, therefore, could not be taken 
into account by the detaining authority 
while passing the order of detention. In 
this writ petition, we are only concern- 
ed with the first contention. In respect 
of the first contention, the Supreme 
Court opined, (at p. 148), 


“It is true that the order of detention 
is based on two grounds which relate to 
two incidents, one of Aug. 13, 1980, and 
the other of July 24, 1981, Le. the second 
incident was after a lapse of about a 
year, but both the incidents show the 
propensities of the petitioner to insti- 
gate the members of the Muslim com- 
munity to communal violence.” 


It further held, (at p. 148), 


“The unfortunate communal riots : 
which took place in Moradabad City led- 
to widespread carnage and bloodshed ' 
resulting in the loss of many innocent 
lives. The memory of the communal, 
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riots is all too recent to be a thing of 
past. The past conduct or antecedent 
history of a person can appropriately 
be taken into account in making a de 
tention order. It is usually from prior 
events showing tendencies or inclina- 
tions of a man that an inference can be 
drawn whether he is likely, im the 
future, to act in a manner prejudicial 
to the maintenance of public order, Al- 
though there was a lapse of a year but 
the incident of July 24, 1981, was just 
on the eve of the Id festival and the 
ground alleged is that the petitioner 
wag trying to instigate the Muslims to 
communal violence by promise of better 
arms, with a view to an open confron- 
tation between the two communities, It 
cannot be said that the prejudicial con- 
duct or antecedent history of the peti- 
toner was not proximate in point of 
time and had no rational connection 
with the conclusion that his detention 
Was necessary for maintenance of public 
order. There is no substance in the con- 
tention that the incident of July 24, 
1981, related to law and order and not 
to public order.” 


The above passage extracted would in- 
dicate that the recent incident was in 
July, 1981 and the prior incident was 
in the month of Aug., 1980, just on the 
eve of Id festival In the recent past, in 
Moradabad City, there was bloodshed on 
account of communal riots and the 
detenu was responsible for inciting com- 
munal riots. That memory of the com- 
munal riots was all too recent to be a 
thing of the past. In that connection, 
the Supreme Court observed that it 
cannot be said that the prejudicial con- 
duct or antecedent history of a person 
cannot be taken into consideration in 
making the detention order. The same 
incident was repeated roughly after an 
interval of one year on the eve of Id 
festival], It is pointed out that from 
prior events showing tendencies and in- 
clination of a man, an inference can be 
drawn whether he is likely, in the 
future, to act in a manner prejudicial 
to the maintenance of public order. 
Therefore, taking that view, the 
Supreme Court held that the grounds 
are nothing but narration of facts bring- 
ing out the antecedent history of the 
pelitioner and that, therefore, the ground 
for the making of the order for deten- 
tion is one and the same and so the de- 
tention could not be said to be vitiated 
on that ground. 
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15. The learneq Advocate-General 
next referred to Wasi Uddin Ahmed v. 
District Magistrate, Aligarh, AIR 1981 
SC 2166 wherein the Supreme Court 
held, (at pp. 2175-76), 


“The past conduct or antecedent his- 
tory of a person can appropriately be 
taken into account in making a deten- 
tion order. It is indeed usually from 
prior events showing tendencies or in- 
clination of a man that an inference is 
drawn whether he is likely in the future 
to act in a manner prejudicial to the 
maintenance of public order. Of course 
such prejudicial conduct or antecedent. 


history should ordinarily be proximate 
mno point of time and should have a 
rational connection with the conclusion 


that the detention of the person is neces- 
sary.” 


The learned Advocate-General further 
referred to the decision of the Supreme 
Court in Gora v. State of West Bengal, 
AIR 1975 SC 473. Bhagwati, J., speaking 
for the Bench, held that there can be no: 
mechanical test by counting the months 
of the interval. It all depends upon the 
nalure of the acts relied on, grave and 
determined or less serious and corrigi- 
ble, on the length of the gap, short or 
long, on the reason for the delay in tak- 
ing preventive action, like information 
of participation being available only in 
the course of an investigation, It was 
also observed that one has to investigate 
whether the causal connection has been 
broken in the circumstances of each case 
and that there is no hard and fast rule ; 
that merely because there is time lag of 
about Six months between the ‘offending 
acts’ and the date of the order of deten- 
tion, the causal link must be taken to 
be broken and-the satisfaction claimed 
to have been arrived at by the District 
Magistrate must be regarded as sham or 
unreal. At any rate it was held that 
each case depends on the circumstances 
of that case. It was further held (at p. 
475), l 


“The test of proximity is not a regid 
or mechanical test to be blindly applied 
by merely counting the number of 
months between the ‘offending acts’ and 
the order of detention. It is a subsidiary 
test evolved by the Court for the pur- 
pose of determming the main question 
whether the past activities of the detenu 
is such that from it a reasonable prog- 
nosis can be made as to the future con- 
duct of the detenu and its utility, there- 
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fore lies only in so far as it subserves 
that purpose and it cannot be allowed 
to dominate or drown it. The prejudicial 
act of the detenu may in a given case be 
of such a Character as to suggest that it 
is a part of an organised operation of a 
complex agencies collaborating to cland- 
estinely and secretly carry on such 
activities and in such a case 
the detaining ‘authority may rea- 
sonably feel satisfied that the prejudi- 
cial act of the detenu which has come to 
light cannot be a solitary Or isolated act, 
but must be part of a course of conduct 
of such or simillar activities clandestine- 
ly or secretly carried on by the detenu 
and it is, therefore, necessary to detain. 
him with a view to preventing him from 
indulging in such activities in the 
future.” 
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In that case, the act alleged against the 
petitioner was a daring act of dacoity in 
a village by a gang consisting of the 
petitioner and his associates and if this 
act was judged in its correct setting 
grave proportions and clear implica- 
tions, it would be clear that it could not 
be a stray isolated act but must be the 
work of a habituated and hardened 
criminal given to commit dacoities and 
the District Magistrate could, therefore, 
reasonably arrive at a satisfaction that 
with a view to preventing the petitioner 
from carrying on such activities it was 
mecessary to detain him. It will be rel- 
evant to note that in that case, a crimi- 
nal case was filed in the Court of the 
Sub Divisiona] Judicial Magistrate, Dia- 
mond Harbour on 26th June, 1973 and 
he was arrested in connection with that 
case, but it appeared during investiga- 
tion that witnesses were unwilling to 
give evidence in open court against the 
petitioner and his associates and it was, 
therefore, felt that it was futile to pro- 
ceed with the criminal case and it was 
decided to drop it against the petitioner. 
tf that criminal case were dropped, the 
petitioner would have to be released 
and in that event he would be free to 
carry on his nefarious activities. The 
District Magistrate passed the order of 
detention on 29th Dec, 1973. The order 
of detention was in fact passed in anti- 
cipation of the petitioner being released 
as a result of the criminal case against 
him. The record of the case, which was 
produced before the Court showed that 
the criminal tase was actually pending 
against the petitioner on 3rd Jan. 1074. 
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That means that the criminal case must 
have been dropped and the petitioner 
must have been discharged sometime 
between 3rd Jan. 1974 and 18th Jan. 
1974, the latter being the date when he 
was once again arrested pursuant to the 
order of detention. Therefore, the order 
of detention was warranted in these 
particular circumstances; and if six 
months’ time elapsed for passing the 
order of detention, it was considered 
that the detention order could not be 
held to be invalid. 


16. The learned Advocate-General 
submitted that in order to point the ten- 
dencies of the detenu, the grounds nar- 
rated point out his activities in the year 
1975. The Supreme Court ha; laid down 
that the test of proximity is not a rigid 
or mechanical test to be blindly applied. 
But, in all the cases referred to before 
us, it is evident that in none of the cases 
there. is a time lag of 6 to 7 years ex- 
cept one year and odd or mostly 
below one year, The test of proximity 
may not be rigid test, but it should be 
a reasonable proximity not that it 
can be years and years delay. Even if 
there is a delay of 6 months, 9 months 
or one year, in all the decisions that de- 
lay was explained. Even in Fitrat Raza 
Khan v. State of U., P., (ATR 1982 SC 
SC 146) (supra), it was held that in the 
month of Aug., 1980, on the Id festival 
occasion, offending acts were committed, 
for which the detenu was responsible 
and in the succeeding year, he repeated 
the same acts, and so it was observed 
that on the eve of the Id festival, com- 
munal incitement was being carried on 
by the detenu, which was evident in the 
previous year 1980 and also in 1981. 
Therefore, the acts committed one year 
back on a similar occasion were treated 
to be of proximity in point of time 5o, 
even in keeping in view, the principle 
of proximity in point of time, it has to 
be seen whether the act committed by 
the detenu is of a recent past and not of 
a remote past which has no connection 
with the recent time. In my view, it 
will not be appropriate to hold that 
events that had happened in the year 
1975 can reasonably be held to be of a 
recent proximity in the year 1982, even 
as per the view taken by the Supreme 
Court, Therefore, Grounds Nos, 1 and 2 
in which the incidents have been nar- 
rated are, in my view, stale grounds 
which have no connection with the re% 
cent events and, therefore, they have to 
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be seen in isolation. If that is so, the 
detention has to he held to be vitiated. 
It is not disputed that if these grounds 
are treated as separate and independent, 
they cannot stand and the detention be- 
comes bad. As I am of the view that 
both the grounds are not in proximity 
in point of time, I hold that the deten- 
tion is bad. The detention order is, 
therefore quashed and the detenu is set 
at liberty. The writ petition is accord- 
ingly allowed. ` 

Petition allowed. 
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JEEVAN REDDY, J, 
S. Jairaj, Petitioner y. The Govern- 
ment of Andhra Pradesh and another, 
Respondents, 


Writ Petn, No. 4094 of 1981, D/- 15-4- 
1982. 


Andhra Pradesh Khadi and Village In- 
dustries Board Act (4 of 1959), Secs. 3 
and 5 (as amended in 1981) — A. P. 
Khadi and Village Industries Board 
(Amendment) Act (1981), Sec. 21 — 
Constitution of Board — Member at the 
commencement of Ordinance and Act of 
1981 continues till new members are 
appointed — Effect of amendment stated. 


The petitioner — a former M. L. A. 
~- and four other non-officials and two 
officials were appointed by the Govern- 
ment as members of the Board under 
G. O. Ms. No. 515, dated 7-10-1980, This 
appointment was made under Sec. 3 (2) 
of the Act, as it then stood, After the 
issuance of the amendment Ordinance, 
the Government issued G. O. Ms. 
No. 347, dated 5-6-1981, containing three 
statutory notifications, By the first noti- 
fication contained in the G. O., it was 
declared that the Minister incharge of 
Khadi and Village Industries, who is 
also the ex-officio member of the Board, 
shall be the Chairman of the said Board 
with effect on and from 4th June, 1981. 
Consequently, the erstwhile Chairman 
was declared tọ have ceased to be the 
Chairman, Under the. second notification 
contained in the G. O., it was declared 
that, inasmuch as Sec. 4 of the Act has 
been deleted by the Ordinance, peti- 
tioner, ex M. L. A., shalj cease to be 
‘the Secretary of the Board with effect 
‘on and from 4th June, 1981. By the third 
notification contained in the G. O., the 
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petitioner’s membership was terminated. 
l Held, that the impugned action was 
illegal. (Para 10) 


Though the Ordinance, or the Act, 
does not provide for cutting down the 
term of membership of the existing 
members, including its Chairman and 
Secretary and indeed expressly pro- 
vides for the continuance of the existing 
members unti] new members are ap- 
pointed under Sec. 3 and they enter 
upon their offices, the G. O., in an in- 
direct way, seeks to bring about the re- 
constitution of the Board, or what may 
be called re-composition of the Board. 
The impugned action ‘is violative of S. 21 
of the Ordinance/Amendment Act, The 


existing members of the Board have a ~ 


right to continue to hold the office 
“until new members are appointed under 
the provisions of Sec. 3 of the 
principal Act, as amended by this 
Act, and enter upon their offices.” 
Admittedly, no such new members were 
appointed, Dropping ont, out of five 
non-official members, cannot be con- 
strued or understood as appointment of 
the remaining four as new members, 
under Sec. 3 of the Act, as amended by 
the Ordinance/Amendment Act. It must 
be remembered that both under the ori- 


ginal Act, as well as the Amendment 
Act, the term of a member is three 
years, (Para 8) 


The provisions of Sec. 5 (2) cannot be 
bent so as to read the word “and” in 
Sec. 5 (2) to read as “or”. Thus it could 
not be contended that the power to 
reduce the term of office of amember and 
the power to appoint. any other per- 
son in his place, may be read disjunc- 
tively, One must read the power under 
sub-sec. (2) of Sec. 5 and the provision 
in Sec. 21 in their proper context and 
if so read, it would be clear that until 
the new members are appointed under 
Sec. 3 of the Principal Act, as amended 
by the Amendment Act, and they enter 
upon their offices, the previous members 
continue in their office, Admittedly, no 
such new members have been appointed 
under Sec. 3 of the Principal Act, as 
amended by the Amendment Act, nor 
have any such members entered upon 
their offices, Jf so, the petitioner has a 
right: to continue in his office by virtue 
of Sec. 21, and that right camnot be de- 
feated by resorting to Sec. § (2). In so 
far as the continuance of the member- 
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ship of the existing members is concern~ 
ed, it is Sec, 21 that prevails, and their 
term can be put an end to only by tak- 
ing action in terms of Sec. 2], i. e. by 
appointing . new members under Sec. 3 
of the Principal Act, as amended by the 
Amendment Act, and in no other man- 
mer. The indirect and round about 
method by which the object is sought 
to be achieved is invalid and ineffective 
in law. (Para 10) 


G. Veera Reddy, for Petitioner, Govt. 
Pleader for Home, (for No, 1) and M. 
Venkata Subbarao, (for No. 2) for Res- 
pondents, 


ORDER :— Andhra Pradesh Khadi 
and Village Industries Board was con- 
stituted under Sec, 3 (1) of the Andhra 
Pradesh Khadi and Village Industries 
Board Act, being Act No. IV of 1959. 
The Board is a body-corporate having 
perpetua] succession and a common seal, 


and possesses all the powers which 
go with such incorporation, Until 
the recent amendment, the Board 


consisted of not more than 7 members 
_ to be appointed by the Government, of 
whom two were to be officials—one re- 
presenting the Industries Department and 
the other representing the Finance De- 
partment. The five non-official] members 
were also nominated by the Govern- 
ment, one of them as the Chairman, One 
of the non-official members was also to 
be elected as Secretary to the Board. 
According to Sec. 5, prior to its amend- 
ment, “A member of the -Board shall 
hold office for a period of three years 
from the date of his appointment, but 
may resign his office earlier by giving 
notice in writing to the Government, 
and shall cease to be g member on the 
resignation being accepted by the Gov- 
ernment,” 


.% Because of the several irregulari- 
ties in the working of the Board which 
came to light, Committees were appoint- 
ed to investigate the causes of its un~ 
Satisfactory functioning, and for sug- 
gesting measures to improve its work- 
ing. In pursuance of the recommenda- 
tions so made, the Governor of Andhra 
Pradesh issued Ordinance No. VI of 
1981, on 4th June 1981. This Ordinance, 
Inter alia, amended Secs, 2, 3, 4 and 5 
in the following manner: the post of 
Secretary was abolished and, in its 
place, the. post of Vice-Chairman was 
created. The composition of the Board 
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was also changed. The Minister in 
charges of Khadi and Village Industries 
in the State was to be the ex officio 
member and Chairman of the Board and, 
besides him, the Board was to consist 
of eight members, four of whom were 
to be the officers of the Government, 
specified in Sec.. 3 of the Ordinance. 
Sub-sec, (3) of Sec, 3 provided that the 
non-officia] members shall also have to 
be appointed by the Government, Sub- 
sec, (4) empowered the Chairman to 
nominate one of the non-Official mem- 
bers, to be the Vice-Chairman, The exist- 
ing Sec, 5 was numbered as sub-sec. (1) 
and, in its place, sub-sec. (2) was intro- 
duced, empowering the Government to 
reduce the term of office of any mem- 
ber before the expiry of his term of 
office, without giving notice to such . 
member, and appoint any other person 
as member in his place, Sec. 21 provid- 
ed for the continuance of the existing 
members. Since the Ordinance has been 


replaced by Act 30 of 1981, called 
“Andhra Pradesh Khadi and Village 
Industries Board (Amendment) Act, 


1981,” the provisions whereof are iden- 
tica] with the provisions of the Ordin- 
ance, I would set out the provisions of 
the Act which are relevant for the pre- 
sent purpose. 

3. The newly substituted  sub-sec- 
tions (2), (3), and (4) of Sec, 3 read as 
follows :— 

"(9) The Board shal] consist of the 
following members, namely :— 

(a) the Minister incharge of Khadi and 
Village Industries in the State, ex of- 
ficio member, who shal] also be the 
Chairman; 

(b) not more than eight persons ap- 
pointed by the Government, of whom 
four members shal] be the following 
Officials, namely :— 

(i) the Additiona] Director of Indus- 
tries Andhrą Pradesh incharge of 
Khadi and Village Industries: 

(ii) the Joint Secretary or Deputy 
Secretary to Government in the Indus- 
tries and Commerce Department, in- 
charge of Khadi and Village Industries; 

(iii) the Joint Secretary or Deputy 
Secretary to Government in the Fin- 
ance and Planning (Finance-Wing) - De- 
partment, incharge of Khadi and village 
industries: 

(iv) the Chief Executive Officer. 

(3) The Government shall appoint 
such non-officials to be members, as 
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have shown an active interest in the 
production and development of Khadi 
or in the development of village indus- 
tries, 


(4) The Chairman shal] nominate a 
member, from among the non-official 
members to be the Vice-Chairman for 
Such term as he deems fit. The Vice- 


Chairman shall exercise such powers 
and perform such functions gs may be 
prescribed or as may be delegated to 
him by the Board.” 

After the amendment, the two sub-sec- 
tions of Sec, 5 read as follows :— 

“5, (1): A member of the Board shall 
hold office for a period of three years 
from the date of his appointment, but 
may resign his office earlier by giving 
notice in writing to the Government, 
and shall] crease to be a member on the 
resignation being accepted by the Gov- 
ernment, 

(2) Notwithstanding anything in sub- 
sec, (1), the Government may reduce 
the term of office of any member be- 
fore the expiry of his term of office, 
without giving any notice to such mem- 
ber, and appoint any other person w 
his place.” 
Section 21 
effect :— . 

t91. Notwithstanding anything in the 
principal Act, the members of the Board 
holding offices at the commencement of 
this Act shal] continue to hold their of 
fices until new members are appointed 
under the provisions of Sec. 3 of the 
principal Act, as amended by this Act, 
and enter upon their offices.” 
lt may be mentioned that the Act has 
been brought into force with effect from 
4th June, 1981 i. e., the date on which 
Ordinance No. VI of 1981 was issued. 


4. Coming to the facts of the present 
case, the petitioner — a former M L. A. 
— and four other non-officials and two 
officials were appointed by the Govern- 
ment as members of the Board, under 
G.O. Ms. No. 515, dated 7-10-1980, This 
appointment was made under S. 3 (2) 
of the Act, as it then stood, After the 
issuance of the Ordinance, the Govern- 
ment issued Q. O. Ms, No. 347, dated 
5-6-1981, containing three statutory noti- 
fications. By the first notification con- 
tained in the G. O., it was declared that 
the Minister incharge of Khadi and Vill- 
age Industries, who is also the ex officio 
member of the Board, shall be the Chair- 
man of the said Board with effect on 


reads to the following 


S. Jairaj v. Govt. of A, P. 


A. I. R. 


and from 4th June, 1981. Consequently, 
Sri B. Rama Subba Reddy, M. L. A, 
who was the Chairman unti] then, was 
declared to have ceased to be the Chair- 
man. Under the second notification con- 
tained in the said G. O., it was declared 
that, inasmuch as Sec. 4 of the Act has 
been deleted by the Ordinance, Sri S$. 
Jayaraj (petitioner herein), Ex-M. L. A., 
shall cease to be the Secretary of the 
Board with effect on and from 4th June, 
1981. By the third notification contained 
in the G., O., the petitioner’s membership 
was terminated. Since this is the re- 
levant notification for the purpose of the 
writ petition, it would be appropriate to 
set it out in full:— 


“NOTIFICATION-II. 


Whereas Sri S, Jayaraj, Ex-M. L.A, 
has been a non-official member and 
Secretary of the Andhra Pradesh Khadi 
and Village Industries Board, im- 
mediately before the commencement of 
the Andhra Pradesh Khadi and Village 
Industries Board (Amendment) Ordin- 


ance, 1981 (Andhra Pradesh Ordinance 


6 of 1981) :— 

And whereas by virtue of sub-sec. (2) ` 
of Sec. 3 of the Andhra Pradesh Khadi 
and Village Industries Board Act, 1958, 
as amended by Sec. 3 of the said Ordin- 
ance, out of eight persons to be ap 
pointed by the Government to the 
Board, four members shall be official 
members: 


And whereas under sub-section (2) of 
Sec, 3 of the Act, as amended by the 
said Ordinance, non-official members 
exceeding four shal] not continue to be 
in the Board: 


And whereas Sec. 4 of the said Act 
relating to the Secretary of the Board 
has been omitted by the said Ordin- 
ance: eA 

Now, therefore, in exercise of the 
powers conferred by sub-sec, (2) of Sec- 
tion 5 of the Andhra Pradesh Khadi 
and Village Industries Board Act, 1958 
as amended by the said Ordinance the 
Governor of Andhra Pradesh hereby 
reduces the term of office of Sri 
S. Jayaraj} member such that his term 
of service expires with immediate 
effect.” 

5. In this Writ Petition, the peti- 
tioner is calling in question the validity 
of the said G. O. Sri G, Veera Reddy, 
the learned counsel for the petitioner, 
raised two contentions before me: (1) 
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that, by virtue of Sec, 21 of the Act, 
the petitioner continues to hold the of- 
fice till new members are appointed 
= under Sec. 3 of the Act, as amended by 
the Amendment Act, and they enter 
upon their offices, There has been no 
such appointment of members under 
Sec. 3, nor have they entered upon their 
offices. If so, the petitioner’s membership 
cannot cease. Sub-sec, (2) of Sec. 5 in- 
troduced: by the Amendment Act, can- 
not be resorted to for curtailing the 
term of the petitioner, inasmuch as no 
new member is appointed in the peti- 
tioner’s place, nor is the impugned ac- 
tion one contemplated by the said sub- 
section. Further, Sec. 5.(2) is uncon- 
stitutional, being inherently discrimina- 
tory and arbitrary, inasmuch as it con- 
fers on unguided and uncanalized power 
on the Government to curtail the term 
of office of any member, without notice; 
and (ii) that, the petitioner has been 
discriminated against, inasmuch as, out 
of five non-official members, he was 
picked up for being dropped, [t is not 
shown in what manner, and for what 
reasons, the petitioner was picked up 
for being dropped. 


6. On the other had, the learned 
Government pleader appearing for the 
Government, and Sri M. Ven- 
kata Subbarao, appearing for the 
Board, justified the impugned action as 
fully warranted by the Amendment 
Act; and in particular, sub-sec, (2) of 
Sec. 5. They submitted that the impugn- 
ed G. O., in effect, brings about the re- 
conslitution of the Board, According to 
them, what was done, in effect, was to 
appoint new members to the Board un- 
der Sec, 3 of the principa] Act, as 
amended by the Amendment Act. The 
learned Government Pleader further 
explained that, inasmuch as, out of five- 
non-official members, four were 
M. L. As, and the petitioner alone was 
a non-M. L. A, he was chosen for be- 
ing dropped. His contention is that, in 
law, the impugned action is unobjec- 
tionable, 


7. For appreciating the validity of 
the impugned notification, it is neces- 
sary to keep certain aspects in mind. 
First among them is that, neither the 
Ordinance, which came into force on 
4th June 1981, nor the Amendment Act, 
which has been given retrospective 
effect from 4-6-1981, says that the exist- 
ing members of the Board shal] forth- 
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with cease to be the members. There is 
also no provision which says that their 
term of office is cut down to the tenure 
already served, On the contrary, §. 2! 
expressly declares that the present 
members of the Board, holding the of- 
fice at the commencement of the Ordi- 
nance/Act “Shalj continue to hold their 
offices until new members are appoint- 
ed under the provisions of Sec, 3 of the 
Principa] Act, as amended by this Act, 
and enter upon their offices.” The se- 
cond aspect to be borne in mind is that, 
the Ordinance or the Amendment Act 
does not, by itself, bring about the ap- 
pointment of new members. It only em- 
powers the Government to appoint them. 
The Government has to appoint eight 
members, of whom four have to be the 
specified officials, and the other four- 
non-officials. It is true that the Minister 
incharge of the Khadi and Village In- 


dustries in the State is made the ex- 
Officio member and Chairman of the 
Board, by force of the Ordinance/ 


Amendment Act itself: but this, in the 
scheme of things. can come into being 
only when new members are appointed 
under Sec, 3 of the Act, as amended by 
the Ordinance/Amendment Act. The 
third relevant aspect is that, there has 
been no appointment of new members, 
as contemplated by Sec, 21 of the Act. 
It must be remembered that, even the 
Officials designated in sub-sec. (2) of 
Sec, 3, as introduced by the Amendment 
Act, have to be “appointed by the Gov- 
ernment,” just as the four non-official 
members have to be appointed by the 
Government, under sub-seec. (3). There 
has been no such appointment, at any 
rate of non-official members, 


8. Now what has been done under 
the three notifications contained in 
G.O. Ms. No, 347. which was issued on 
the next day of the promulgation of the 
Ordinance, is this: the Minister in- 
charge of Khadi and Village Industries, 
was declared as the ex officio member 
and Chairman of the Board, in place of 
the existing Chairman, The post of Se- 
cretary was abolished, because Sec. 4 
of the Act has been deleted, Thirdly, 
inasmuch as, according to the Amend- 
ment Act, the non-officials should only 
be four, the Government dropped ons 
of the five existing non-official members, 
namely, the petitioner herein, on the 
ground that he is the only non-M. L. A. 
among the five non-official members 
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This carries the assumption that the four 
Officials specified in sub-sec, (2) of S. 3 
‘automatically become the members: þe- 
cause it is not brought to my notice 
that any separate notification has been 
issued appointing the four designated 
officers as members of the Board. In 
.- [other words, though the Ordinance, or 
the Act, does not provide for cutting 
jdown, the term of membership of the 
existing- members, including its Chair- 
man and Secretary and indeed express- 
ly provides for the continuance of the 
existing members until new members 
are appointed under Sec. 3 and they 
enter: upon their offices. — the G. O., in 
an indirect way, seeks to bring about 
the reconstitution of the Board, or what 
may be called re-composition of the 
Board. In my opinion, the impugned 
action is violative of Sec. 21 of the Or- 
dinance/Amendment Act. The existing 
members of the Board have a right to 
continue to hold the office “until new 
members are appointed under the pro- 
visions of Sec. 3 of the Principal Act, 
as amended by this Act, and enter upon 
their offices”, Admittedly, no such new 
members were appointed. Dropping one, 
out of five non-officia] members, cannot 
be construed or understood as appoint- 
ment of the remaining four as new 
members, under Sec, 3 of the Act, as 
amended by the Ordinance/Amendment 
Act, It must be remembered that both 
under the original Act, as well as the 
Amendment Act, the term of a member 
is three years, The term of three years 
of the remaining four members cannot 
be said to have commenced on 5-6-1981, 
because they were not appointed as 
members on that date. Their term had 
commenced on 7-10-1980 when they, 
along with the petitioner and two other 
Official-members, were appointed as 


members of the Board, Similarly, the 
four official members also have not 
been appointed by any notification or 


proceeding issued under sub-sec, (2) of 
Sec. 3, as introduced by the Ordinance/ 
Amendment Act, 


9. Strong reliance is placed by the 
counsel for the respondents upon sub- 
sec. (2) of Sec, 5, to sustain the impug~ 
ned G. O. Indeed, the impugned notifi- 
cation expressly claims to have been 
issued under sub-sec, (2) of Sec. 5. It 
is, therefore, necessary to examine whe- 
ther the said provision warrants and 


justifies the impugned action, 
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10. Read in its proper context, sub- 
sec. (2) merely empowers the Govern- 
ment to substitute a member on the 
Board, at any time, without giving any 
reasons, Sub-sec, (1) provides that: the 
term of office of a member shal] be 
three years, while sub-sec. (2) empowers 
the Government to reduce the term of 
a member at any time, without giving 
any reasons, and appoint another per- 
son in his place. It must be noticed that 


Sub-sec, (2) of Sec. 5 is not a transitory 
rovision like Sec. 21, It is a perman- 
ent feature of the Act, unlike Sec 21. 
Now, in this case, no other person has 
been appointed in the place of the peti- 
tioner and, therefore, sub-sec. (2) can 
have no application. Counse] for the 
respondents argued that the word ‘and’ 
in sub-sec. (2) should be read as ‘or!’ 
In other words, the contention is that 
the power to reduce the term of office 
of a member and the power to appoint 
any other person in his place, may be 
read disjunctively. I see no reason to 
bend the provision in Sec. 5 (2) merely 
to uphold the impugned action of the 
Government. In any event, one must 
read the power under sub-sec. (2) of 
Sec, 5 and the provision in Sec, 21 in 
their proper context ang if so read, it 
would be clear that unti] the new mem- 
bers are appointed under Sec. 3 of the 
principal Act, as amended by the 
Amendment Act, and they enter upon 
their offices, the previous members con- 
tinue in their office, Admittedly, no such 
new members have been appointed un- 
der Sec, 3 of the Principal Act, as 
amended by the Amendment Act, nor 
have any such members entered upon 
their offices, If so, the petitioner has a 
right to continue in his office by virtue 
of Sec. 21, and that right cannot be de- 
feated by resorting to Sec, 5 (2). In so 
far as the continuance of the member- 
ship of the existing members is conz 
cerned, it is Sec. 21 that prevails and 
their term can be put an end: to only 
by taking action in terms of Sec. 21, 
Le, by appointing new members ynder 
Sec, 3 of the principal Act. as amended 
by the Amendment Act. and in no other 
manner. The indirect and round about 
method by which the said object is 
sought to be achieved is invalid and 
ineffective in law. 
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11. In view of my conclusion on the > 


first question, it igs not necessary for me 
to express any opinion on the second 
contention urged by Mr. Veera Reddy. 
Once it is held that the impugned ac- 
tion is not relatable to, and cannot be 


sustained by relying upon Sec. 5 (2) of- 


the Act, it is unnecessary to enquire in- 
to the question whether: the picking out 
of the petitioner for being dropped, is 
arbitrary. For the same reason, it is 
equally unnecessary to consider the con- 
stitutional validity of Sec. 5 (2) of the 
Act. 

12. It is not necessary for the pur- 
pose of the present writ petition to de- 
cide any other question except the peti- 
tioner’s right to continue as a member 
of the Board by virtue of Section 1. 
Counsel] for the. petitioner did not also 
press the relief in so far as the post of 
Secretary held by the petitioner is con- 


cerned, probably for the reason that 
the post itself has been abolished I 
need not, therefore, express any opi- 


nion whether the post of Secretary con- 
tinwes unti} the new members are ap- 


pointed and/or, whether the petitioner is 


entitled to hold that post. 
13. The writ petition is, accordingly, 


allowed and it declared that the peti- 


tioner continues to be the member of 
the Andhra Pradesh Khadi and Village 
{Industries Board, and that he shal] con- 
tinue to hold the said office until new 
members are appointed under Sec. 3 of 
the Andhra Pradesh Khadi and Village 
Industries Board Act, as amended by the 
Andhra Pradesh Khadi and Village In- 
dustries Board (Amendment) Act, 1981. 
Notification No. III contained in G. O. 
Ms. 347, dated 5-6-1981 is, accordingly, 
declared to be incompetent and void. In 
the circumstances of the case, there shall 
be no order as to costs. Advocate’s fee 
Rs. 150/- a 
Petition allowed. 
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R. Venkata Subbaiah v. M. Kamalamma_ 


' of the minor child while 


A. P. 369. 
(A) Hindu Marriage Act (25 of 1955), 


Secs, 26, 18 — Custody of minor child 


on dissolution of marriage — Petition 
by wife for appointment as guardian of 
minor child, filed earlier during sub- 
sistence of marriage, dismissed as wife 
was living in adultery — Dismissal order 
does not operate as reg judicata’ so as to - 
bar Court from making order under 
Sec. 26 as to custody of minor „child. 
( (1) Civil P. C. (1908), Sec. 11; (2) 
Hindu Minority and Guardianship Act 
(1956), Section 10; (3) Guardians and 
Wards Act (1890), Secs. 7, 11). 

In the instant case,-qg decree for 
divorce under Sec, 13 was passed by 
the Court with the consent of both the 
parties. Both the parties, husband and 
wife, claimed for the- custody of the 
minor child, A petition under Sec. 10 
Hindu Minority. and Guardianship Act 
read with Ss. 7 and 11 of the Guardians 
and Wards, Act for appointment as guar- 
dian of the minor child filed by the 
wife earlier when the marriage was 
subsisting, was dismissed, as the wife 
(mother of the child) was living in ad- 
ultery, 


Held that the cause of action for now 
making an order as to the custody of 
the child was the dissolution of the 
marriage, The order of dismissal] made 
earlier in the petition by „wife in the 
circumstances then existing and based 
on a different cause of action, could not 
operate as res judicata so as to bar the 
Court from exercising jurisdiction under 
the Hindu Marriage Act and make an 
order under Sec. 26 as to the custody 
granting a 
decree for divorce. (Para 5) 

The Hindu Minority and Guardian- 
ship Act makes no express provision as 
fo what order should be made while 
directing the dissolution of the marriage, 
It makes provision for the appointment 
of a guardian of a Hindu minor. The 
provision contained in the Hindu Mar- 
riage Act under Sec. 26 is a special pro- 
vision empowering the Court to order 
the custody of the child while making - 
a decree in any proceeding under the 
Act, In the instant case in the earlier 
petition filed by wife (mother), there 
was no specific order appointing the 
father as guardian, only the petition of 
wife (mother) was dismissed, therefore, 
Sec, 26 Hindu Marriage Act had to pre- 
vail, (Para 5) 
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(B) Hindu Marriage Act (25 of 1955), 
tion of marriage —- Expression “child” 
occurring in Sec, 26, covers beth a 
legitimate ‘and an illegitimate child — 
Court hag jurisdiction to make an order 
for custody of an illegitimate child un- 
der Sec. 26, (1955) 3 All ER 429 and 
(3952) 1 All ER SAT Rel, on. (Para 5) 


(C) Hindu Marriage Act (25 of 1955), 
Sec, 26 — ' Custody of child on dissolu- 
tion of marriage — Child below 5 years 
— Child whether legitimate or Hlegiti- 
mate doubtful] — Father of child em- 
' ployed and having no means to look 
after the child — Mother drawing a 
` gubstantial amount — Order directing 


custody of child to be with mother, held, 


proper — (Hindu. Minority and Guar- 
dianship Act (1956), Sec. 6 (a) (b).) 
While granting a decree for divorce, 
the concern of the Court would be to 
make g provision for the custody, main- 
tenance. and education of minor child- 
ren and not so much for the appoint- 
ment of a guardian as contemplated by 
the provisions of the- Hindu Minority 
- and Guardianship Act, 1956. In the in- 
stant case, since the child was below 
5 years of age and though the child 
admittedly was born to the wife-res- 
pondent, it was doubtful] whether the 
appellant herein was the father of the 
_ child, it was, therefore, but appropriate 
ihat the mother should be the custodian 
of the child, In any case, til] the com- 


pletion of 5 years the child should 
necessarily be in the custody of the 
mother. (Para 8) 


_ Further, the father of the child was 
employed. and had to depend upon 
someone else for looking after the child. 
The mother of the child was employed 
as a Gazetted Officer, drawing a sub- 
stantial amount and was able to 
maintain the child, There was no reason 
to doubt that the mother will not take 
care of hér own child and look after 
its maintenance, education and upbring- 
ing It was doubtful whether the father 
` who had. imputed unchastity to his own 
wife and had sought divorce on the 
ground that she was living with some 
other person openly:: especially after 
. divorce was granted, ‘would ever look 
after the welfare of the child born. in 
Such circumstances, Under these cir- 
' cumstances’ the order directing custody 
of minor child to be with the mother 
was proper, (Para 8) 
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Cases: Referred: Chronological Paras 


(1955) 3 All ER 429: (1955) 3 WLR 723: 

1956 AC 299, Galloway v, Galloway 5 
(1952)-1 All ER 527: 96 SJ 135: 1952 
-WN 126, Webb v. Webb 5 


M... R. K. Choudary, for Appellant; 
z L. Chennakesava . Rao, for Respon= 
ent, i 


K. MADHAVA REDDY, Actg. €. J. :— 


This appeal is directed against the judg- 
ment of the II Additional ‘Judge, City 
Civil Court, Hyderabad, allowing a peti- 
tion, O. P. No. 63 of 1979, filed under 
Sec, 13 of the Hindu 
1955 for granting a decree for divorce 
and directing the custody of the mimar 
child to. be with the mother, E respon-~ 
dent herein. 


2. The husband, ahai was the peti- 
tioner in the lower Court, is the. appel- 
lant in this appeal. It .would appear 
from the order under appeal that the 
husbahd had alleged that the male 
child was born to the respondent on 
14-1-1978 “out of the wedlock’, eviden- 
tly what he means is as a result of the 
wedlock or matrimonia] relationship and 


` not an illegitimate child, It was his case 


that after the birth of the child. the re- 
lationship between the husband and the 


Marriage Act, | 


wife became strained and the wife þe - 


gan indulging in immoral activities and 
started living in adultery. The respon 
dent used to come home during nights 
Ina drunken condition and sometimes 
absent herself totally. She used to live 
outside Hyderabad with some persons 
for days together leaving the child in 
the house. Al] efforts for -reconciliation 
proved futile. Ultimately, the respon- 
dent without the knowledge of the ap- 
pellant left the house on 29-10-1978 
leaving the child in the house and never 
returned to the matrimonial] home or 
joined the appellant, 

3. The respondent, in her 
affidavit, denied that their -married life 
was very happy. She alleges that it was 
unsuccessful..«nd miserable. She alleges 
that the appellant was impotent and he 
forced her to extra-marital relationship 
with one Narasimha: Reddy and have a 
child through him so that the appellant 
can claim to be -the father of the child. 


.He induced the respondent to this life 


and even. made attempts to kil} ithe 
respondent in order to cover up his 
impotency. She admits that she was 


forced to leave the house with the child 


counter- 
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anticipating danger to their lives at the 
hands. of the appellant. But the -appel- 
lant came to. the house of the respon- 
. dent when she was away and carried 
away the child) She was, . therefore, 


forced. to file a petition for the custody’ 


of the minor child under the Guardians 
and Wards Act. However, that petition 
was dismissed and the appellant continu-~ 
ed to have the custody of the child. 
The respondent even while denying the 
allegations made against her, when the 


matter came up for trial, both the par-. 


fies agreed to a divorce by consent, but 
contested the matter on the question 
of custody of the child, which the Court 
was bound to decide under S. 26 of the 
Hindu Marriage Act. īn this behalf, 
the Iearned Additional] Judge directed 
- the custody of the child to be with the 
mother at Teast til] the child crosses 
the age of five years. 


4. The controversy between the par- 
ties as to the custody of the child has 
to be resolved having regard to two very 
important facts, firstly, what is the effect 
of the order of the Chief Judge, City 
Civil Court, dated 28-9-79, made in O. P. 
No, 300 of 1979 filed under the Guar- 
dians and Wards Act ‘and secondly, whe- 
ther fhe child is legitimate or illegiti~ 
mate, 

5. So far aa the first point is con- 
cerned, it would be seen that while the 
child was in fact in the custody of the 
father, the mother filed for a declara- 
tion. and to appoint her as the guardian 
- of the person and property of the minor 
under S. 10 of the Hindu Minority and 


Guardianship Act read with Ss, 7 and 11 ` 


of the Guardians and Wards Act. The 
question that was posed for considera- 
tion by the Tearned Chief Judge. City 
Civil Court, was whether the petitioner- 
respondent is entitled to be appointed 
as guardian of her minor child and 
whether it is im the imterests of the 
minor to give her the custody of the 
minor child. Having regard te the eyi- 
dence brought on record that the wife 
was living with her paramour, G. Naré- 
simha Reddy, who is himself having a 
wife and  ehildren, the Court did not 
think if proper and im the interests of 


the child to take it away from the cus- . 


tody of the father and entrust it to the 


mother. In the result the Court dis- 


missed her petition, ` even though the 
child was ome and half years old. That 
was at a time when the marriage was 
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subsisting. The contention of Mr.' M. R. 
K. Choudary, ‘the learned counse] for 
the appellant, in this regard is that once 
10 of. the | Hindu 
Minority and Guardianship’ Act, read 
with Ss. 7 and 11 of the Guardians and 
Wards Act is made, that order operates 
as res judicatg and in any event it must 
prevail and no order contrary to that 
could be made im a petition for divorce 
under S, 13 read with S. 26 of the Hindu 
Marriage Act. So far as the earlier peti- 
tion for appointment of the mothe? as 
guardian of, the. minor child is concern- 


ed, that petition was made while the 


marriage was subsisting and the question 
before the court then was while the 
marriage is subsisting and the wife, 
Le; the mother of the child is living 
in adultery, whether it is advisable. to 
remove the child then from the cus- 
tody of the father and give it over to 
the mother. The question whether the 
child was legitimate or illegitimate or 
whether it was born outside the wedlock 
Or within was not gone into, The mar- 
riage itself was subsisting though not 
successfull Moreover the Court was 
not called upon to decide, who among 
the two, namely, the father and mother, 
should be appointed as guardiah. Only 
the petition of the mother for having 
the custody of the child was dismissed. 

The father was not appointed as guar- 
dian by the Court. That order made in 
the circumstances then existing and 
based on a different cause of action, in 
Our Opinion, cannot operate as res judi- 
cata so as to bar the Court from exercis- 
ing jurisdiction under the Hindu Mar-| 
riage Act and make an order under 
S. 26 as to: the custody of the minor 
child while granting a decree for' divorce. 
The cause of action for now making an 
order ag to the custody of the! child is|° 
the dissolution of the marriage. The 
Hinda Minority. and Guardianship Act, 
(Act 32 of 1956 which is an Act - sup- 
plemental to the Guardians and Wards 
Act) with the receipt of the assent of 
the Président came into force:on 25th 
Aug. 1956. S. 5 gives an overriding 
effect to the Act over any other law in 
force immediately before the commence- 
ment of the Act. and that Act will cease 
fo have effect in so far-as it is .incon- 
sistent with any of the provisions con- 
tained in the Hindu Minority and Guar- 
dianship Act. The Hindu Marriage Act 


(Act 25 of 1955) came into force even 
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earlier on 18th May, 1955. S. 4 thereof 
also gives an overriding effect to the 
provisions of this Act in the same terms 
as the Hindu Minority and Guardianship 
Act. The Hindu Minority and Guar 
dianship Act makes no express pro- 
vision as to what order should be made 
while directing the dissolution of the 
marrjage. Jt makes provision for the 
appointment of a guardian of a Hindu 
minor. The provision contained in the 
Hindu Marriage Act under S., 26 is a 
specia] provision empowering the Court 
to Order the custody of the, child while 
making a decree in any proceeding 
under the Act. “When there is no speci- 
fic order appointing the father as guar- 
dian, in our view, it is this provision 
that has to prevail. It ig unnecessary 
for our present purpose whether, even 
afier such an order is made, an appli- 
cation under S. 10 of the Hindu Mino- 
rity and Guardianship. Act read with 
Ss. 7 and 11 of the Guardians and Wards 
Act could be made by the father for the 
custody of the child.. In Galloway v. 
Galloway, (1955) 3 All E R 429 the 
House of Lords in a case arising under 
the Matrimonia] Causes Act, 1950, where 
the language used in S. 26 (1) of the 
said Act is almost similar to the lan- 
guage used in S. 26 of the Hindu Mar- 
riage Act, held that an order for cus- 
tody of an illegitimate child of the par- 
ties born two years prior to their mar- 
riage could properly be made under 
that Section. The expression ‘child’ oc- 
curring in S. 26 of the Hindu Marriage 


Act would cover both a legitimate and 


an illegitimate child and therefore the 
Court has jurisdiction (vide WEBB v. 
WEBB, (1952) 1 All ER 527). We are, 
therefore, clearly of the view that the 
order of the learned Chief Judge in 
O. P. No. 300 of 1979 does not operate 
as res judicata so as to bar the Court 
from exercising jurisdiction under S. 13 
read with S. 26 of the Hindu Marriage 
Act for making a suitable order as to 
the custody of the child. The cause of 
action and the basis for this order and 
the circumstances which had to be taken 
into consideration are totally different 
from those that form the basis for the 
order of the learned Chief Judge, City 
Civi} Court in O. P. No, 300/1979. 


6. The next question to be considered 
is whether the child should be in the 
custody - of the father or the mother, 
the respondent herein. The learned 
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Additional Judge has directed the cus- 
tody of the child to be with the mother, 


7. Section 6 of the Hindu Minority 
and Guardianship Act, lays down as 
under:—- “The natural guardians of a 
Hindu minor, in respect of the minors 
person as well as in respect of the 
minors property, (excluding his or her 
undivided interest in joint family pro- 
perty) are :— 

(a) in the case of a boy or an unmar- 
ried gir] — the father, and after him, 


‘the mother: provided that the custody 
Of a minor who has not completed the- 


age of five years shall ordinarily be 
With the mother; l 

(b) in the case of an illegitimate 
boy or an illegitimate unmarried gir] — 
the mother, and after her, the father; 

(© in the case of a married girl — 
the husband: 

Provided that no person shal] be en- 
titled to act as the natural guardian of 
a minor under the provisions of this 
section. 

(a) if he has ceased to be a Hindu, 
or 

(b) if he has completely and finally 
renounced the world by becoming a her 
mit (vanaprastha) or an ascetic (yati or 
Sanyasi), 

Explanation :— In this section, the 
expressions ‘father’ and ‘mother’ do not 
include a step-father and a step- 
mother.” 


8. Under S. 6 (a) of the above Act 


which declares that the father and only - 


after him, the mother, are the natural 
guardians of a Hindu minor in the case. 
of a boy or an unmarried girl, express- 
ly provides that the custody of a minor 
who has not completed the age of five 
years shal] ordinarily be with the 
mother. Under S. 6 (b) of the above 
Act, 
minor, in respect of the minor’s person 
as well as in respect of the minor’s pro- 
perty (excluding his or her undivided in- 
lerest in joint family property), in the 
case of an illegitimate boy or an illegi- 
timate unmarried girl, it is the mother 
and only after her, the father, Under 
S, 26 of the Hindu Marriage Act, while 


granting a decree for divorce, the con- 


cern of the Court would be to make a 
provision for the custody, maintenance 
and education of minor children and not 
so much for the appointment of a guar- 
dian as contemplated by the provisions 


the natura] guardian of a Hindu ` 


+ 
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of the Hindu Minority and Guardianship. 
Act, 1956. This appeal þeing one direct- 
ed against an order made under S, 26 
of the Hindu Marriage. Act regarding 
the custody of their child 
born to the respondent (wife), but doubt- 
ful whether the appellant herein was the 
father of the child, it is but appropriate 
that the mother should be the custodian 
of the child. In any case, until] the 
child completes the age of five years, 
it must necessarily be in the custody 
of the mother. More so, on the parti- 
cular facts of the case, we are convinced 
that the child should be with the mother. 
Whatever may be the  imputations 
against the wife as regards her living 
in an unchaste life, now that divorce is 
granted, she would not be living with 
the appellant. The appellant himself 
is employed and would have to depend 
upon someone else for looking after the 


child. The respondent (mother) is em: 
ployed in the Telephones’ Department 
and is a Gazetted Officer, drawing a 


substantial amount and would be able 
to maintain the child. There is no re- 
ason to doubt that she wil] not take 
care of her own child and look after its 
maintenance, education and upbringing. 
It is doubtful whether the father who 
has imputed unchaslity to his own wife 
and has sought divorce on the ground 
that she is living with one Narasimha 
Reddy openly: especially after divorce is 


granted, would ever look after the wel- ` 


fare of the child born in such circum- 
stances. It is pertinent to notice that 


-when his wife was taken to the hospital 


and when the appellant was asked to 
declare who was the father of the 
child, he made himself scarce and the 
other person Narasimha Reddy who is 
alleged to be having illicit intimacy 
with the respondent, declared himself to 
be the father of this child. No doubt, as 
contended by the learned counsel, when 
a child is born during wedlock and it is 
not established that the husband had no 
access to his wife, the offspring would 
be presumed to be legitimate and born 
to the particular couple. But that is 
only a presumption, in the absence of 
any other evidence to the contrary. The 


. mother who is expected to know, openly 


` claims 


that the child is illegitimate, 
born to her on account of her illicit 
intimacy with Narasimha Reddy which 
was induced by her own husband be- 
cause he was impotent. This assertion 
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is sought to be contradicted by produc- 
ing Exs, Al to A3 which are applications 
made by the respondent (wife) request- 
ing for grant of maternity leave. It is 
argued that even according to the re- 
spondent,- the husband induced her to 
be intimate with Narasimhg Reddy only 
within about four or five months be- 
fore the child’s birth and therefore the 
earlier conceptions and abortions- could 
be only the result of the marital rela- 
honship between the appellant and the 
respondent and that demolishes the alle- 
gation that the husband was impotent. 
It is unnecessary to enter into this con- 
troversy and determine the legitimacy 
Or illegitimacy of this child in these 
proceedings. For the purpose of S. 26 
of the Hindu Marriage Act, it is enough 
while granting divorce to consider whr- 
ther -the custody of the child should be 
with the mother or with the father. 
The Court is not competent to appoint 
a guardian of the minor child while 
granting a decree for dissolution of a 
marriage. Any order made under S. 26 
of the Hindy Marriage Act directing the 
custody of the child.to remain with 
the mother, does not amount to appoint- 
ing a guardian for the child, Hence the 
question of legitimacy or illegitimacy of 
the child need not be gone into in this 
appeal, The above facts are referred 
to and taken note of only to determine 
whether in the circumstances of the 
case, the mother is the proper person 
to be the -custodian of the child or the 
father and not with a view to` deter- 
mine the legitimacy or illegitimacy of 
the child. That may be considered in | 
an appropriate proceeding under the 
Hindu Minority and Guardianship Act 
or in a civil suit where the question of 
the legitimacy of the child may be the 
point in issue. We, therefore, do not 
think it necessary to pronounce one way 
or the other on this aspect of the mat- 
ter, and hold that the learned Additio- 
na] Judge, City Civi] Court, was right in 
ordering the custody of the child to be 
with the mother. 


9.. In the result, the appeal is dismis- 
sed, but in the circumstances of the case, 
without costs, 


Appeal dismissed. 
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B. Gangaram, Petitioner v. The Dis- 
trict Collector (Panchayat Wing), Asifa- 
bad and others, Respondents. 


W. P. No. 933 of 1982, D/- 2-7-1982. 


Andhra Pradesh Panchayat Samithis 
(Conduct of Election of President, Pan- 
chayat Samithis) Rules (1978), Rule 44 — 
Filling of casual vacany — Rule is man- 
datory — Obligation imposed by law to 
conduct bye-election within 120 days 
from the date of occurrence of vacancy 
cannot be defeated or delayed. (Election 
— Procedure). 


Rule 44 is a mandatory Provision and 
ig intended by the Legislature not to 
allow the executive to keep such an 
important public office as that of the 
President of a Panchayat Samithi vacant 
beyond one hundred and twenty days. 
The purpose of Rule 44 is to deny any 
play to the executive discretion in the 
matter of filling up of casual vacancies. 
Rule, 44 uses the word ‘shall’ and im- 
poses a mandatory duty upon the elec- 
tion authority to hold fresh election. It 
is a rule made wunder the Act and 
. therefore contains the will of the legis- 
lature. The Executive has no option 
but to carry out the legislative mandate. 
The default on the part of the election 
authority amounts to defeating the legis- 
lative will which woulgd be wholly . im- 
permissible under the rule of law we 
live by. The executive Government has 
no parallel source of power. It must do 
Or die according to the dictates of the 
legislature. (Paras 3, 5) 

The obligation imposed by law i. @. 
Rule 44. to conduct bye-election within 
one hundred and twenty days cannot be 
defeated or delayed. The legal maxim 
is that even if heavens fall justice 
should be done. (Para 4) 

Krovvidj . Narasimham, for Petitioner; 
Govt. Pleader for Panchayat -Rai, (for 
Nos. 1 and 2.), B. Venkateswara Rao 
Standing Counsel to Zilla Parishad and 
Panchayat Samithi, (for No. 3.), For Re- 
spondents, 


ORDER :— The President of Asifabad 
Panchayat Samithi, one Poshetti, died 
on 24-9-1981. His death  càused 
a casual vacancy in the office of the 
President of the above Panchayat Sami- 
thi. Rule 44 of the Andhra Pradesh 
Panchayat Samithis (Conduct of Election 
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of President, Panchayat Samithis) Rules 
1979 issued in G. O. Ms. No. 142, Pan- 
chayat Raj dateq 21-2-1979, mandates the 
election authority to fill up any = such _ 
casual vacancy of election of a new * 
President within one hundred and 
twenty days from the date of occurrence 
Of such vacancy. Although the limit of 
one hundred and twenty days 
fixed by the aforesaid Rule 44 
had expired by 23-1-1982, no election 
to fill up the casual vacancy caused 
by the death of the abovesaiq Poshetti 
in the office of the President of Asifabad 
Panchayat Samithi was conducted. The 
Present petitioner therefore fileq this 
writ petition on 10-2-1982 for directing 
the respondents to conduct the election 
and (for) another relief which he had 
given up now. k 
2. In view of the undenied fact re- 
garding the death of Poshetti on 24-9- 


- 1981 while in office, it is clear that a 


casual vacancy in the office of the Pre- 
sident of the Panchayat Samithi had 
arisen. The . abovementioned Rule 44 
clearly applies to the above situation. 
That Rule 44 reads thus: 


‘Filling up of casual vacancies: Any 

casual vacancy of a member or Presi- 
dent shall be filled up within one hund- 
red and twenty days from the date of 
occurrence of such vacancy on issue of. 
a notification by the election authority 
following the provisions of these Rules 
and orders made thereunder. If the 
vacancy so caused be a vacancy reserved 
in favour of the members of the Sche- 
duleq Castes or the Scheduled Tribes, ~ 
the .person to fil] that seat shall belong 
to the Scheduled Caste or the Scheduled 
Tribes as the case may be.” 
That Rule obliges the election auth- 
ority to issue a notification for the pur- 
pose of holding the election to fill up 
the casua] vacancy which had thus arisen 
within the time mentioneg above. 


3. Rule 44 of the aforesaid Rules uses 
the word ‘shall’ and imposes a manda- 
tory duty upon the election authority to 
hold fresh election. It is a rule made 
under ‘the Act and therefore contains the} . 
wil] of the legislature. The Executive 
has no option but to carry out the 
legislative mandate. Yet no election A 
has so far been conducted for filling up 
the casual vacancy. The default on the 
part of the election authority amounts to 
defeating the legislative wil] which would 
be wholly impermissible under the rule 
of law we live by. Under our system 
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of Government, the executive Govern- 
ment has no Parallel source. of power. 
It must do or die according to the dicta- 
tes of the legislature. In this case, as 
the Legislature had directed the filling 


up of the casual vacancy within me 


hundred and twenty days, elections ought 
to have been held within one hundred 
and twenty days. _ Yet they were not 
held. I am, therefore, of the opinion 
that this is a fit case where this Court 
should issue a writ of mandamus to the 
‘Irespondents to conduct the election to 
the post of President of the Panchayat 
Samiti of Asifabad. 


4, The submission made by Shri In- 
nayya Reddy, the learned Government 
Pleader that there is a proposal under 
consideration of the Government to re- 
“constitute Asifabad Panchayat Samithi 


by transferring certain areas of the said’ 


Samithi to be constituted as Bellarmpalli 
Municipality cannot be accepted as a 
legal] justification for this executive fai- 
lure to obey the law. In law we live 
in praesenti and never in futuro, For 
its failure to act according to law to-day, 
executive cannot plead tomorrow as a 
justification. ` The obligation imposed by 
law to conduct bye-election within one 
hundred and twenty days cannot be de- 
feateq or delayed. The legal maxim is 
that even if heavens fall justice should 
be done. 


5. Rule 44 is a mandatory provision 
and is intended by the Legislature not to 
allow the executive to keep such an im- 
{portant public office as that of the Pre- 
sident of a Panchayat Samithi vacant 
beyond one hundred and twenty days. 


The Purpose of Rule 44 is to deny any_ 


Play to the executive discretion in the 
matter of filling up of casual vacancies. 
In the fact of that clear legislative man- 
date, a Court is powerless to accept any 
executive justification such as the one 
advanced by the Government Pleader for 
disobeying the law. 
Bellampalli Municipality comes to be 
constituted with the transferring of some 
of the territories of the present Asifabad 
Panchayat Samithi, the residents of these 


transferred areas would be disentitled to. 
_vate from that date in the elections that 


‘may be held thereafter for the Panchayat 
Samithi of Asifabad. But meanwhile the 
rights of the yoters of Asifabad Panchayat 
Samithi cannot be whittled down or 
taken away on the basig of that future 
event. That future event that has not 
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yet taken Place cannot, in my opinion, 
be relied upon to restrict the statutory 
obligation of the” executive: arising under 
the existing provisions of law. 


6. In view of the above, I direct the. 
Commissioner of Panchayat Raj to issue 
the necessary notification for the pur- 
pose of conducting the election in order 
to fill] the casual vacancy in the officeof , 
the President of Asifabad Panchayat 
Samithi within four weeks from to-day 
and to hold elections to that office with- 
A writ will 
in terms indicateq -above. The 
petitioner will be entitled to his costs. 
Advocate’s fee Rs. 150/- (Rupees one 
hundred and fifty only). l 

Petition allowed. 


issue 
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Vishnu Prasag Bhatt, Petitioner v. K. 
Narayan Rao and others, Respondents. 


C. R. P. No. 3597 of 1981, D/- 23-12- 
1981. 

(A) Andhra Pradesh Buildingg (Lease, 
Rent and Eviction) Control Act (15 of 
1960), Sec. 10 (3) (a) and (b) — Eviction 
under — Petitioner not showing details 
of business Proposed by landlord to com- 
mence in premises —- No dismissal on 
such ground. (1980) 2 Andh LT 315 and 
AIR 1981 NOC 138 (Andh Pra), Not fol- 
lowed. 

Section 10 (3) (a) (ili) (b) requiring the 
Rent Controller to form an opinion about 
the landlord’s proposal to commence new 
business relates to proof. The section 
does not prescribe what the petitioner 
should Plead. The proof of landlord’s 
claim to commence business will be not 
on the basis of the- averments in the 
petition but on the evidence adduced by 
the landlord. In the absence of a legal 
provision prescribing a particulary form 
of pleading it cannot be said the petition 
itself should specify the business which 
the landlord Proposes to commence. It 
cannot therefore also be said the peti- 
tion not so specifying the business should 
be dismissed on that ground. (1980) 2 
Andh LT 315, and AIR-1981 NOC 138 
(Andh Pra), Not followed. 

(Paras 6, 7 and &) 

(B) Andhra Pradesh ` Buildings, 
Rent and Eviction) : Control Act 
(15 of 1960), Sectiong 10, 12 
— Relief under Section 10 and that under 
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Section 12 cannot be said to be mutually 
incompatible —. Relief under Section 10 
granted to landlord accepting his bona 
fide requirement to ron business — Sec- 
tion 12 inapplicable then. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1981 NOC 138: (1981) 1 APLJ (HC) 

62 7 


‘AIR 1980 SC 1253 p 
(1980) 2 Andh LT 315 7 


- R. Venugopal Reddy, for Petitioner; T. 
Veerabhadrayya, for Respondents. 


ORDER :-—— This revision petition is by 
atenant under the Andhra Pradesh 
Buildings (Lease, Rent and Eviction) 
Control Act. While the building was 
in the ownership of the previous owner 
and possession of some six tenants in- 
cluding the revision petitioner, the pre- 
sent twenty-four respondents who were 
the eviction Petitioners purchased it 
under twenty-four separate. sale-deeds. 


By the.date of -purchase there were six’ 


tenants in the suit premises, After pur- 
chase, two of the tenants voluntarily re- 
linquished their possession. From the 
remaining tenants the landlords demand- 
ed vacant possession of the building, but 
the tenant, refused to vacate. There 
were suit notices and reply fotices, but 
they were to no Purpose. The landlords, 
seeking eviction of the remaining four 
tenants, filed before the Rent Controller, 
four separate eviction petitions. Origi- 
nally the first five respondents to this 
revision petition alone filed those evic- 
tion petitions. On the objection of the 
tenants that five owners cannot sue for 
the twenty-four owners, petitioners 6 to 
94 had been added as eviction petitioners. 
In those four Petitions common evidence 
was recorded and P. W. 1 was examined 
on behalf of the landlords. On behalf 
of the tenants some seven witnesses were 
examined. The eyiction petitions were 
allowed on 24th March, 1980. Thereafter 
one tenant vacated the building and the 
remaining three tenants appealed against 
the orders of eviction. The appellate 
Court, after hearing the appellants and 
the respondents, dismissed those three 
appeals on 24th August, 1981. Two of 
those three appellants, 
defeat had vacated the building. But the 
present revision petitioner Pursueq the 
matter by filling this revision petition. | 
2. The eviction petitions sought the 
eviction of the tenants on three grounds: 
(1) the building was required for running 
the existing businesses of landlords which 
were being run in rented buildings; (2) 
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the building was requireq for starting 
new businesses of the landlords and (3) 
the building was required for effecting 
repairs and modifications. : 

3. To the eviction petitions, based up- ` 
on the above grounds, the main defence. 
of the tenants was thatthe institution of 
the eviction Proceedings was not bona 
fide. The tenants alleged that the land- 
lords asked them to pay enhanced rent 
which was refused by them. Thus, hav- 
failed to secure enhanced rent, the ten- 
ants alleged, the landlords haq filed these 
applications for eviction. 


4. The trial Court allowed the evic- 
tion petitions believing the version of 
the landlords on alj the three grounds. 
The appellate Court confirmed those find- 
ings, There is ample evidence to sup- 
port the findings of the Courts below on 4 
al) the three grounds. It is the evidence 
of RW. 4 himself that all the eviction 
petitioners were carrying on their exist- 
ing businesses in rented buildings. “It is 
also in the evidence of RW. 4 that the 
eviction petitioners belongeg to a trad- 
ing community. There was evidence to 
show that the twenty-four eviction peti- 
tioners who had purchased the building 
under separate sale-deeds did not divide 
the building by metes and bounds. No 
argument is, therefore, available for the 
tenant-revision Petitioner in this Court to 
contend that the concurrent findings 
were vitiated on the ground of no evi- 
dence: In fact, as observed above, the 
defence of the tenants to the eviction 
petitions was that the landlords resorted 
to eviction proceedings in order to 
cure enhanced rent, The main part of 
the judgment of the trial Court, there- 
fore, considered that question and held 
that the tenants did not make out that 
case. 


5. It is now settled by the judgment 
of the Supreme Court reported in Sri 
Raja Lakshmi Dyeing Works v. Ranga- 
swamy, AIR 1980 SC 1253 that: “A con- 
current finding based on evidence that 
the landlord did not bona fide require the 
premises for his own use and occupation 
is not in our view a finding which can 
be touched by the High Court exercising 
jurisdiction under Section 25 of the 
Tamil Nadu Buildings (Lease and Rent á 
Control) Act, 1960”. That ruling of the” 
Supreme Court given under Section 25 


.of the Tami] Nadu Buildings (Lease and 


Rent Control) Act would apply with equal 
force to our Act which is substantially 
the same. It follows, therefore; that the 
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above findings of fact cannot be disturb- 
ed in this revision. 

6. But Shri Venugopal Reddy argued 
that the eviction petitions filed by the 
landlords ought to have been dismissed 
on the ground that the eviction petition 
did not contain particulars and details 
regarding the business which the land- 
lords Proposed to commence in the pre- 
mises concerned, He said that an evic- 
tion petition filed on the basis of Sec- 
tion 10 (3) (a) and (b) of the A. P. Build- 
ings (Lease, Rent and Eviction) Control 
Act must specify the particulars of the 
existing business or proposed business 
for the running of which the landlords 
require the building in question and as 
the eviction petition fileq in this case 
has not given any details of the pro- 
Posed or existing business this revision 
petition filed by the tenant should be 
allowed and the eviction petition should 
be dismissed. 


7. There is no doubt whatsoever that 
the eviction petition filed by the land- 
‘lords in this case does not specify the 
nature of the business nor does it give 
much details about the business. In 
para 4 of the eviction petition the land- 
lords pleaded: 


"The respondent is fully aware of the 
fact that all the petitioners are business 
people belonging to the trading commu- 
nity. The petition scheduled building 1s 
non-residential in itg character. The 
petitioners purchased the premises for 
the Purpose of their personal occupation, 
ie, to carry on their businesg in the 
entire building including the scheduled 
building under the occupation of the re- 
spondent. The petitioners have not been 
in occupation of any non-residential 
building of their own for the purpose of 
the business, which they have been car- 
rying on. Thus the petitioners in- 
tend to occuPy the scheduled premises 
along with the other portions for their 
personal occupation bona fide and in good 
faith after partitioning the same among 
themselves and carrying out the neces- 
sary modifications and alterations and 
improvements”. 


It is clear that the pleading of the land- 


lords regarding their requirement of suit | 


premises to run the existing business or 
future business is just bare and without 
any details. A judgment of Jeevan 
Reddy, J. reported in Ramanjaneyuly v. 
Venkata Subbamma, (1980) 2 Andh LT 
315 at p. 317 laid down that “a general 
averment that I want to do business in 
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the premises, can never be sufficient, and 
no Controller can reasonably say that he 
was satisfied about the bong fides of the 
landlord's requirement on the basis of 
Such a general, vague allegation, In 
the light of the specific language of the 
enactment, it must be held that the peti- 
tion for eviction should itself specify the 
landlord 
proposes to commence in the premises 
concerned. Such a requirement ig ‘also 
necessary so that the other side has an 
opportunity to meet and rebut it”. I 
agree that the above judgment of Jeevan 
Reddy, J. fully supports the contention 
of the learned counsel for the revision 
petitioner not only in relation to the 
proPosed business but also in relation to 
the existing business. If law requires 
specification and particularisation in case 
of a proposed business, as the judgment 
of Jeevan Reddy, J. holds it does not ap- 
pear to me to be logical to holq that 
that law does not apply and does not 
require such specification and particular- 


‘isation in the case of an existing busi- 


ness. I, therefore, take the view that 
the judgment of Jeevan Reddy, J., though 
given on the facts of that case in rela- 
tion to the proposeq business would 
apply equally in relation to an existing 
business and would fully support the 
contention of the revision petitioner in 
this case, 


In Ramanjaneyulu v. Venkata Subbam- 
ma (supra), the landlady filed an eviction 
petition on the ground that she wants the 
suit premises for starting a business by 
her son. Accepting this case of ‘the 
landlady the Rent Controller and the 
appellate authority in that case ordered 
eviction, 


But in a revision petition filed by ‘the 
tenant, Jeevan Reddy, J. reversed the 
order of eviction passed by the Courts 
below on the ground that the petition 
for eviction did not specify the particular 
business which the landlord Proposed to 
commence in the premises concerned. 
In support of hig conclusion the learned 
Judge based himself upon the words “for 
the purpose of a business which, in the 
opinion of the Controller the landlord 
bona fide proposes to commence” occur- 
ring in Sec. 10 (3) (a) (iii) (b) of the Act. 
From that language the learneqg Judge 
inferred, if I may say so, rightly, that 
the Controller must be satisfleq that the ` 
landlord requires the premises for the 
purposes of a business which he bona 
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fide proposes to commence. But the 
learned Judge went further and observed: 
“A ‘mere general and vague allegation 
contained. in the eviction petition that the 
landlord proPoses to commence some 
unspecified business hardly enables the 
Controller to form the opinion. He must 
be told what type of business the land- 
lord Or a member of his family, as the 
case may be, proposes to commence in 
the premises. The Controller will then 
see whether, having regard to the cir- 
cumstances of the landlord, the type -of 
proposed business, and the location’ and 


type of the premises concerned, the pro~. 


posal is bona fide or not”. 


With . respect, I find two 
strains of thought, one relating to law 
of Pleading and another relating to law 
of proof are inextricably mixed up and 
are running through these observations. 
Words such ag mere general and vague 
allegation contained in eviction petition 
or only relevant to pleading, the words 
such as.. the Controller to form opin- 
ion pertain to rule of proof, Both rules 
are . clearly different.. The language 
contained in Section 10 (3) (a (iii) (b) of 
the Act requires the Rent Controller to 
form an oPinion that the proposal] of the 
landlord to commence the business is 
bona fide. This is a rule relating to 
proof, The section does not say what 
the petitioner should plead, In other 
words the Act does not lay down any 
rule of pleading. I am, therefore, un- 
able to accept ag correct the learned 
Judge’s conclusion to the effect that the 
eviction petition should, contain the de- 
tails regarding business as flowing from 
the right premises that the Rent Con- 
troller should be satisfied about the bona 
fides of the landlord. As said above one 
relates to pleading and another relates to 
proof. They are two distinct concepts. In 
saying that “no Controller can reason- 
ably say that he was satisfied: about the 
bona fides of the landlord’s. requirement on 
the basis of such a general vague. allega- 
tion” the learned Judge is merely con- 


fining himself to the pleading and omit- 


ting to take into account the evidence 
produced in the case. The general al- 
legation of the landlord that he bona. 
fide wants to do business in the pre- 
mises whether supported by details or 
not wil] be held. by the- Rent Controller 
to have been Proved or not to have 
been proved not on-the basis of the aver- 
ments in the pleading, but on the basis 


of the evidence adduced’ by.the landlord 
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the case. To decide the question whe- 
ther the landlord bona fide proposes to 
commence business or not, no particular 
form of pleading is required by any Pro- 
vision of law. In the absence ‘of such 
a legal provision I-am unable to agree 
with the learned Judge in holding that 
the eviction petition itself should specify 
the particular business which the land- 
lord proposes to commence in the premi- 
ses concerned with penalty of 

added. 


I am equally unable to agree with the 
learned Judge that the language of S. 10 
(3) (a) Gii) of the Act requires specifica- 
tion of the particular business which the 
landlord proposes to commence in the 
Premises concerned.. - On the other hand 
I find no language whatsoever in that 
section relating to the form of pleading 
at all As the judgment, in. my opin- 
ion, had not drawn the distinction — be- 
tween pleading and proof and had not 
noted the fact that Section 10 (3) (a) (iD 
dealt with only the question of proof 
and not with pleading, I regret my in- 
ability to agree with the learned Judge. 
I accordingly reject the argument of the 
tenant based upon that judgment, This 
judgment of Jeevan Reddy, J. was fol- 
lowed in Naganath v. Abdul Waheed, 
(1981) 1 APLJ (HC) 62: (AIR 1981 NOC 
138) by Punnayya, J., There also the 
orders of eviction Passed by the Courts 
below were set aside by this Court under 


its revisiona] jurisdiction on the ground . 


that the eviction petition diq not contain 
the particularg of the proposed business. 
For the reasons which I have elaborated 
above I express my regret and inability 
to agree with these judgments. In fact 
these two judgments, in my opinion, lay 
down a legal princiPle to the effect that 
unless the eviction petition under Sec- 
tion 10 (3) (a (iii) (b) of the Act spe- 
cifies the details of the proposed business 
the Rent Controller cannot satisfy him- 
self, though there might be clear and 
cogent evidence let in on behalf of the 
landlord. in a particular case. This is 
clearly laying down a rule of pleading 
and adding one more ground on which 
an eviction Petition should be dismissed. 
The Rent Control Act strikes a statutory 
balance between the competing claims of 
the landlord to own and enjoy his pro- 
perty and the statutory right of the ten- 
anf not to be evicted except for statutory 
reasons. The Rent Control Act permits 


eviction of the tenant on the basis of 


dismissal 
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proof of certain facts one ef which is 
that the landlord requires the premises 
for running his proposed or existing 
business. No doubt the law requires the 
whole action for eviction to be initiated 
by an eviction petition. But law does 
not lay down any particular form of 
pleading, The proof of allegations con- 
tained in such an eviction petition with 
details or without details depends upon 
the evidence adduced in the case on oath 


and exPosed to cross-examination. The 
above two judgments by holding that 
the eviction petition itself should be 


dismissed on the ground that it is vague 
and does not give particulars, Prevent the 
landlord from proving his allegation that 
he proposes to do a business. Clearly I 
do not find any legal support for that 
view. O. 6, R. 2 of C.P.C. forbids evidence 
being pleaded. Law of Pleading ig part of 
. the law of procedure. Its principal aim 
is to bring the contending parties to an 
issue. J cannot, therefore, find any justi- 
fication to make a decision in g particular 
case to turn upon the form of Pleading. 


8. For all -the aforesaid reasons I am 
unable to accept the first contention of 
the revision-petitioner in this case. 


9. Itis one thing to say that the Rent 
Controller has arrived at the requisite 
satisfaction wrongly and without evi- 
dentiary basis. Such a conclusion to be 
arrived at must. take an overall view of 
the evidence on record. But such a con- 
clusion cannot have anything to do with 
the question of the particular form and 
context of pleading. It is another thing to 
say that an eviction petition should fail 
because of its failure to give details of 
proposed business. The latter rule for its 
application looks not to the evidence but 
first-to the eviction petition. In this case 
it is admitted by R. W, 4 that the peti- 
tioners are business people and they are 
running their business. J ting no rebuttal 
evidence on the side of thẹ tenant to 
doubt the bona fide requirement of the 
landlords to start ą new business. It is 
true that neither the eviction petition, 
nor the evidence of P. W. 1 nor that of 
R. W. 2 specify the nature of the busi- 
ness. This is because of the reason that 
everybody in the case understood the 
nature of the business that is being run 
by the petitioners. If the tenants have 
challenged the bona fides of the landlord 
on this ground by cross-examining the 
evidence of P. W. 1 the tenants probably 
could have shown that the landlord’s 
claim was not bong fide. But then the 


Vishnu Prasad v. K. Narayan Rao 


A. P. 379 


landlords, would have failed on the basis 
of evidence and its application and not 
on the basis of pleadings. The Rent Con- 
troller took note of all the circumstances 
and the evidence on record in holding 


that the landlords required the building 


bona fide. But the two judgments above 
referred to would, if apPlied to this case, 
have set aside the orders of eviction not 
for want of evidence but for reason of 
bad pleading. I cannot agree with that 
because there is no statutory support for 
such a rule. After all pleading is a mat- 
ter of procedure. Being a matter of pro- 
cedure like all Procedural objections 
that have not been taken by the opposite 
party at the earliest point of time should 
be deemed to have been waived. I also 
hold: that there is no procedural Code 
which requires any ‘such specification of 
details. I cannot even. conceive of any 
injustice being caused to the tenant be- 
cause the burden of proving that the 
landlord requires the building bona fide 
rests heavily upon him. Such positive 
evidence is always subject to the cross- 
examination by the tenants. In these cir- 
cumstances J regret my inability to agre- 
with the learned Judges anq accordingly 
overrule the main objection of the learn- 
ed counsel for the tenant. 


10. Then it is argued by Shri Venu- 
gopal Reddy that the relief under Ss. 10 
and 12 should not have been clubbed to- 
gether because they are mutually incom- 
patible. Idonotsee how they can mutuwal- 
ly be incompatible. In any case where 
the Court has granted relief under S. 10 
holding that the landlord requires the 
‘premises bong fide for running hig exist- 
ing business or proposed business it must 
be held that S. 12 does not apPly and the 
evicted tenant would not have the bene- 
fit of that section. 





11. The last ang the final argument of 
the tenant that the Appellate Court did 
not properly consider his case appears to 
me to be correct.. The learned Appellate 
Judge did not refer to any piece of evi- 
dence. I think he ought to have done that. 
But in the facts and circumstances of this 
case and on the state of evidence on re- 
cord I do not think that it would be pro- 
fitable to set aside the order of the appel- 
late Court. The categorical evidence of 
R. W. 4 in his case ig sufficient to allow _ 
the eviction petition. I, therefore, reject 
this argument of the tenant. . 


12. The learned counsel said that there 
should have been twenty-four separate 
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petitions filed against his client, This 
argument was never raised in the Courts 
© below. Shri Veerabhadriah said’ across- 
the-bar, that this Point was the subject 
matter of a C.R.P. earlier filed in this 
Court and it was decided against the 
tenants. 

13. The Civil Revision Petition i9, 
accordingly, dismisseq with costs. Two 
months’ time is granted from today for 
vacating the premises. 

Petition dismissed. 
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RAMACHANDRA RAO AND 
JAYACHANDRA REDDY, JJ. 

Budda Veeraiah and others, Appellants 

v. K. Lakshminarasimha Reddy and 
others, Respondents. 


Letters Patent Appeal No. 32 of 1978, 
D/- 13-12-1981." - 


Civil P, C. (5 of 1908), O. 41, R. 33 — 
Object of — To do complete justice be- 
tween parties — Power under R. 33 dis- 
cretionary — Exercise of power when 
justified. A. S. No. 952 of 1975, D/~ 31-12- 
1977 (Andh Pra), Reversed, 


The object of O. 41, R. 33 is to enable 
the appellate Court, where it interferes 
with or modifies the decision of the lower 
Court to give effect to that decision by 
interfering, if necessary, even with rights 
and liabilities of those who have not ap- 
pealed from the decision of the lower 
court. The object of the rule is to do 
complete justice between the Parties. The 
exercise of the powers under O. 41, R. 33 
no doubt is discretionary and has to be 
. normally exercised only in cases in which 
failure to exercise the said power would 
lead to impossible, contradictory or un- 
workable orders. Case law reviewed. 

(Para 16) 


In B’s suit for specific performance of 
agreement to sell executeq by L filed 
against L and subsequent vendee K, the 
trial court found that the agreement was 
not a true document and dismissed the 
suit. In appeal by B, single Judge of the 
High Court found that the agreement 
was true document but refused its speci- 
fic performance on ground that cancella- 


tion of registered sale deed 
in favour of K was not sought. 
As he found the agreement 





*Against judgment of MRaghuvir J., in 
A. S. No. 952 of 1975, D/- 31-12-1977. 
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to be true, he passed decree directing L 
to refund Rs. Y/- paid by B to L there- 
under. B prefered Letters Patent Appeal. 
The Division Bench found that the agree- 
ment was a forged and fabricated docu- 
ment and that the payment of Rs. Y/- 
thereunder is not true. The decree for 
refund of Rs. Y/- by L to B could not 
stand as it would be inconsistent with 
the finding that the agreement is not a 
true document, Appellant B held would 
not be entitleq to claim refund of Rs. Y/-. 
A. S. No. 952 of 1975, D/- 31-12-1977 
(Andh. Pra.), Reversed. 


(Paras 16, 17) 
Cases Referred: Chronological] Paras 
AIR 1976 SC 634 15 
AIR 1965 SC 1874 13 
1955 Andh WR 635 l 12 


Y. Sivarama Sastry, for Appellants; 
O. Adinarayang Reddy (for Nos. 1 and 2) 
and M. Venkatarama Reddy (for No. 3), 
for Respondents. 


RAMACHANDRA RAO, J.:— The 
plaintiffs are the appellants in this Let- 
ters Patent APpeal preferred against the 
judgment of our learned brother 
Raguvir J. 


2. The plaintiffs-appellants fileg the 
suit for specific performance of an agree- 
Ex. A-1 dated 14-12-1968 
alleged to have been executed by the Ist 
defendant Muthineni Pedda Ramaiah 
under which the Ist defendant is alleged 
to have agreed to sell half share in 
Ac. 30-27 guntas covered by S. Nos. 209, 
214 and 215 situate in Jalalpuram, Surya- 
pet Taluk Nalgonda district to the Plain- 
tiffs for a consideration of Rs, 9,200/-. 
The father of the Ist defendant had taken 
the father of the plaintiffs as illatom son- 
in-law about 50 years prior to the insti- 
tution of the suit,.and plaintiff’s father 
was given a half share in the suit proper- 
ties mentioned above, keeping himself 
the other half share. On the death of their 
father the Plaintiffs inherited his half 
share while the defendant No. 1 inheriled 
from his father the remaining half share. 
The properties were divided by metes and 
bounds between the plaintiffs and defen- 
dant No. 1 and they were in possession 
and enjoyment of their respective shares. 
While so, the defendan! No. } sold to the 
defendants 2 and 3 under a registered sale 
deed, Ex. B. 1 dateq 12-1-1968, the entire 
properties including the plaintiffs’ share. 
Thereafter, the Ist defendant filed an ap- 
plication before the Tahsildar, Suryapet 
under Section 47 of the Andhra Pradesh 
(Telengana Area) Tenancy and Agricul- 


» 
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ture Lands Act before the Tahsildar for 
permission to alienate the said land to 
defendants 2 and 3. The Plaintiffs came 


to know of the said proceedings on 31-1- - 


1968 and fileq objectiong before the 
Tahsildar objecting to the grant of per- 


mission for the sale of their half shares.. 


While so, on the intervention of some 
elders. D. Ws. 2, 3 and 4 a compromise 
was entereq into under which the plain- 
tiffs were recognised as the owners of 
the half share in the said lands and 
Ist defendant agreed to sell his half share 
to the plaintiffs ang this comPromise was 
filed as Ex. A-10 dated 27-9-1968, the 
original of which is Ex. A-11 and the 
Tahsidar by order Ex. A-8 Dt. 15-11-1968 
recorded the compromise and accorded 
permission to the Ist defendant to alienate 
his half share in favour of the plaintiffs. 
It is alleged that pursuant to the said 
compromise the Ist defendant is alleged 
to have executed the suit agreement. 
Ex. A-1 dated 14-12-1968 agreeing to sell 
his half share in the lands in favour of 
the plaintiffs for Rs. 9,200/-. The case of 
the Plaintiffs is that on the very day, they 
paid a sum of Rs. 7000/- to the Ist defen- 
dant and agreed to pay the balance of sale 
consideration at the lime of registration. 


The plaintiffs stated that they were ready - 


and willing to perform their part of the 
contract, but the defendant No. 1 did not 
come forward to execute the sale deed. It 
is also alleged that on 8-1-1971 the de- 
fendants tried to trespass upon the -Por- 
tion of the land agreed to be sold by the 
Ist: defendant and the plaintiffs interven- 
ed and prevented the trespass. Thereafter, 
the plaintiffs filed the suit for. specific 
Performance of the ‘agreement to sell, or 
in the alternative, for 
pensation. 


3. The Ist defendant filed a written 
statement denying the Dlatom adoption of 
the plaintiffs’ father and also denying <he 
execulion of the suit agreement Ex. A-1 
the plaintiffs had no 
manner of right, -title or interest in the 
suit lands, ang that the entire land be- 
longed to him as his ancestral property. 


He also denied the compromise alleged to. 


have been entered into before the 
Tahsildar. He stateq that he had solg the 


lands to defendants 2 and-3 for Rupees. 


24,000/- and that he had no longer any 
subsisting interest in the said. lands.- He 
alleged that the defendants 2 and 3 yield- 
ed to the pressure and influence of the 
Patwari and Konareddy and agreed to sell 
the lands to the plaintiffs for Rs. 24,000/-: 


B.- Veeraiah v. K. 


the- 


payment of com- 


Scribe and 
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The contents of the compromise pettion 
were also denied, The suit agreement is 
alleged to be a rank forgery. The pay- 
ment of Rs. 7000/- by the Plaintiffs to the 
Ist defendant in pursuance of the alleged 


. agreement Ex. A-1 was also denied and it 


is alleged that the said agreement was 
brought into existence with the conniv- 
ance of Konareddy, Ketireddy Venkat. 
Reddy and one Dachepalli Narasayya, 
The defendants 2 and 3 fileqd a separate 
written statement supporting the aver- 
ments made by the Ist defendant. © 

4. On the aforesaid pleadings, 
following issueg were framed: 

(1) Whether the Ist defendant had ex- 
ecuted the sale agreement dated 14-12- 
1968 in favour of the plaintiffs and if so 
what is its effect? 

(2) Whether the suit is maintainable 
without asking for the cancellation of the 
sale deed made in favour of defendants 2 
and 3 by the first defendant on 12-1- 
1968? 


(3) What is the effect of the compromise 
terms filed before the Tahsildar. Surya- 
pet and the effect of ofher proceedings 
before the said. court covered by 
C2/3763/67? 

(4) Whether the plaintiffs are entitled 
to the grant of compensation under Sec- 
tions 21 and 22 of the Specific Relief Act? 

(5) To what relief parties are entitled? 


‘5, The plaintiffs examined the scribe 
of Ex. A-1 as P. W. 1 the attestors ef - 
Ex. A. 1 as P. Ws. 2 and 3, and the Clerk 
of the Tahsildar’s office as P. W. 4 the 
Datwari:as P. W. 5 and the Ist . plaintiff 
examined himself as P. W 6. 


6. During the pendency of the suit, 
the ist defendant died and his wife 
was brought on record as the fourth de- 
fendant. She examined herself as D, W. 1. 
The alleged mediators are examined as 
D. Ws. 2 to 4 and the 3rd defendant ex- 
amined himself ag D. W. 5. Exs. A-1 to 
A 15 were filed for the plaintiffs and B. 1 
and B. 2 for the defendants. 


7. On a consideration of the evidence, 
the trial court came to to the conclusion 
that the alleged signatures of the Ist de- 
fendant in . Ex. A-1 did not at all tally 
with the admitted signatures of the Ist 
defendant and that the evidence of the 
the attestors showed that 
P. W. 1 could not have written the docu- 
ment by himself, ang that it must have 
been copied from some other document, 
and that the scribe diq not know how to 
write quickly, and that. too without the 


the 
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dictation by somebody hecoulg not have 
mentioned various details of the relation- 
ship of the parties and the particulars of 
the properties in the document Ex. A-1 
and taking all} the circumstances into 
consideration ang comparing the signa- 
tures in Ex. A-1 with the admitted signa- 
tures of the Ist defendant, he held that 
Ex. A-1 was not g true document, and 
that it must have been fabricated by 
copying from a draft Prepared by an 
Advocate. On issue No. 2 he held that it 
was not necesssary to go into the ques- 
tion whether the suit was maintainable 
without asking for cancellation of the 
sale deed Ex, B-1 executed by defendants 
9 and 3 in favour of the Ist defendant, 
and that even otherwise, as the said sale 
deed was registered one, the plaintiffs 
should have sought the cancellation of 
the sale deed while seeking the relief of 
specific performance. So far as the com- 
promise Ex. A-10 is concerned the learn- 
ed Judge held that it was only a circum- 
stantial piece of evidence to show that 
the Ist defendant agreed to sell the lands 
to the plaintiffs, but the suit itself was 
not based upon the compromise and was 
based only on Ex. A-1 and that therefore, 
the said compromise Ex. A-10 would not 
help the case of plaintiffs. On those 
findings, the learned Subordinate Judge 
dismissed the suit with costs. 


8. On appeal, our learned brother 
Raghuvir, J. held that the facts disclosed 
that the Ist defendant agreed to convey 
his land covered by Ex. A-1 to the plain- 
tiffs. The learned Judge compared the 
disputed signatures of the Ist defendant 
in Ex. A-1 with the admitted signatures 
of the Ist defendant in the written state- 
ment and observed that he was not in a 
position to agree with the conclusion 
reached by the trial court, anq that 
broadly the two signatures looked similar 
to the naked eye and, therefore he was 
of the view that Ex. A-1 was not forged. 
However the learned Judge held that the 
plaintiffs could not be given the relief of 
specific performance, as the plaintiffs did 
not seek cancellation of. the registered 
sale deed Ex. B-1. A contention was rais- 


eq that Ex. B. 1 was void for want of” 


. permission under Section 47 of the Act. 
But, as such a plea was not raised in the 
lower court ang no issue framed, the 
learned Judge held that the saiq question 
could not be decided as a Pure question 
of law. In view of the finding reached 
by him that Ex. A-1 was true and in view 
of the recital in Ex. A-1 that the amount 
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of Rs. 7000/- was paid by the plaintiffs to 
the Ist defendant, the learned Judge 
directeq that the Ist defendant should 
refund to the plaintiffs the aforesaid 
amount of Rs. 7000/- with interest at 6% 
per annum from the date of suit til] the 
date of realisation, Accordingly, the 
learned Judge allowed the appeal to the 
extent mentioned above and dismissed 
the suit in other respects. 


9. In this appeal, it is contended by 
Sri Y. Siva Rama Sastry, the learned 
counsel for the plaintiffs-appellants that 
the learned single Judge having held that 
Ex. A-1 was true, should have granted the 
relief of specific performance and not 
merely the refund of Rs. 7000/-. On the 
other hand, it is contended by Sri O. Adi- 
narayang Reddy, the learned counsel for 
the defendants 2 and 3 and Mr. M. Ven- 
kata Ramana Reddy the learned counsel 
for the 4th defendant that the finding 
reached by the learned single Judge that 
Ex. A-1 was true, merely on a comparison 
of the signatures and without referring 
to the evidence bearing on the execution 
of the said agreement, is not sustainable. 
He also contended that a comparison of 
the signatures also shows that the dis- 
puted signatures of the Ist defendant in 
Ex. A-1 do not tally with the admitted 
signatures in Exs. B-l, B-2 and A-11. The 
plainliffs, having set up the agreement 
Ex. A-1 the execution of which was de- 
nied by the Ist defendant the onus is on 
the plaintiffs to establish that Ex. A-1 


‘was executed by the Ist defendant, Sri 


Sivarama Sastry strongly relies upon the 
compromise Ex. A-11 and the order of 
the Tahsildar Ex. A-8 as lending support 
to the truth of Ex. A-1. Sri Adinarayana 
Reddy contended that the saig compro- 
mise was brought about by pressure and 
threats and thatthe contents of the com- 
promise are not true and therefore they 
cannot be relied upon as establishing the 
truth of Ex. A-1. 


Their Lordships, on a consideration of 
the entire ora] and documentary evi- 
dence, found that Ex. A-1 agreement is a 
forged and fabricated document that pay- 
ment of Rs. 7000 thereunder is not true, 
and proceeded to observe as follows. 


10. In this view, it becomes unneces- 
sary to go into the question whether the 
plaintiffs suit is maintainable without 
seeking the relief of cancellation of the 
sale deed Ex, B. 1 dated 12-1-1981 ex- 
ecuted by the Ist defendant in favour of 
the defendants 2 and 3. 
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1i. It is then contended by Sri Siva- 
rama Sastry the learned counse} for the 
appellants that the Ist defendant or his 
legal representative, the 4th defendant 
«has not preferred any appeal or’ cross- 
objections with regard to the decree pass- 
ed for refund of Rs, 7000/- and there- 
fore, the same cannot be interfered with 
in Letters Patent Appeal. But, it ig con- 
tended by the learned counsel for the re- 
spondents that under Order 41, Rule 33 
C.P.C. the said decree for refund can be 
set aside on appeal even though no’ ap- 
peal or cross-objectiong have been 
preferred. 


Order 41, R. 33 C.P.C. reads as follows: 


“The Appellate-Court shall have Power 


to pass any decree and make any order 
which ought to have been passed or 
made and to pass or make such further 
` or other decree oy order as the case may 


require, and this power may be exercised. 


by the Court notwithstanding that the 
apPeal is as to part only of the decree and 
may be exercised in favour of all or any 
of the respondents or parties, although 
such respondents or parties may not 
have filed any appeal or objection. 
(Proviso omitted as unnecessary). 


12. In Sanka Seetaramayya v. Ven- 
kata BaPamma (1955 Andh WR 635) it 
was held by his Lordship Subba Rao, 
Chief Justice that:— 


‘The provisions of Order 41, Rule 33 
are comprehensive and may justify a 
court, under certain circumstances, to 
dismiss a suit in the entirety even though 
the defendant diq not file .an appeal 
© against the decree of the first court which 
was against him. But the overriding 
‘powers conferred under the Rule on a 
Court should not be used except under 
extraordinary circumstances.” 

13. In Nirmalg Bala v. Balai Chand, 
(AIR 1965 SC 1874) it was held by tha 
majority of their Lordships of Supreme 
Court that (at p. 1876): 

“Order 41, Rule 33 is primarily intend- 
ed to confer power upon the appellate 
court to do justice by granting relief to a 
party who has not appealed, when refus- 
ing to do so would result in making in- 


consistent, contradictory or unworkable. 


orders.” 


14. In that case, their Lordships held 
that the facts of that case did not justify 
the exercise of the power under Order 41, 
Rule 33 C.P.C. 

15. In a subsequent case in Koksing y. 
Deokabai, ATR 1976 SC 634 his Lordship 
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Mathew, J. speaking for a Court ob- 
served that (para 6). i 

“If an appellate court is of the view 
that any decree which ought in law to 
have been passed was in fact not passed . 
by the Court below, it may pass or make 
Buch further or. other decree or order as 
the justice of the case may require.” 


16. In the instant case, in view of the 
finding that Ex. A-1 is not a true ora 
genuine-document and that the plaintiffs 
had failed to establish that a sum of 
Rs. 7000/- was in fact paid by the plain- 
tiffs to the Ist defendant, it follows that 
the Plaintiffs would not be entitled not 
only to the relief of specific performance 
but also to the relief of refund of the 
said amount of Rs. 7000/- by the Ist de- 
fendant. Therefore, the decree for refund 
of Rs. 7000/- by the Ist. defendant to the 
plaintiffs cannot stand and would be in- 
consistent with the finding reacheg by us 
that Ex. A-1 is not a true document. The]- 
object of Order 41, Rule 33 is to enable 
the appellate Court, where it interferes 
with or modifies the decision of the lower 
Court to give effect to that decision by 
interfering, if necessary, even with rights 
and liabilities of those who have not ap- 
pealed from the ‘decision of the lower 
Court. The object of the rule is to do 
comPlete justice between the parties. 
The exercise of the powers under O. 41, 
R. 33 no doubt is discretionary and has 


to be normally exercised only in 
cases in which failure to  exer- 
cise the said power would lead to 


impossible, contradictory or unworkable 


orders. Ag we have found that Ex. A-1 
was not executed by the Ist defendant 
and that the amount of Rs. 7000/- was 
not paid by the plaintiffs to the Ist de- 
dendant under Ex. A-1, it logically fol- 
lows that the plaintiffs would not be en- 
titled to claim refund of Rs. 7000/-. 
17; For the foregoing reasons, we set} 
aside the finding of the learned single 
Judge that Ex. A-1 is a genuine docu- 
ment, and confirm the finding of the trial 
court that Ex. A~1 was not executed by 
the Ist defendant in favour of the plain- 
tiffs. We also set aside the decree 
passed- by the learned single 
Judge directing the Ist defendant to pay 
the plaintiffs, the sum of Rs. 7000/- with 
interest thereon at 6% per annum from 
the date of suit till the date of realisation. 


..18. In the result, the appeal is allowed 
and the judgment and decree of the 
learned -single Judge in A. S. No. 952 of 
1975 are set aside and the suit O.- S. 142/71. 
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on the file of the court of the Subordinate 
Judge, Nalgondg is dismissed with costs 
payable by the plaintiffs to the defen- 
dants throughout, l 

i Appeal allowed. 
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S. Radhakrishna Murthy, Appellant v. 
K. Narayanadag and another, Respon- 
dents. 

Letters Patent Appeal No. 17 of 1982, 
D/- 18-3-1982.” . 

Civil P. C.. ( of 1908), 0. 39, R. 2 
—- Grant of interlocutory imjunction — 
Discretionary remedy — When can be 
granted. 


. The grant of interlocutory. injunction 
is a remedy which is discretionary. To 
grant it one must establish and this is 
-sine qua non, (1) a prima facie case (2), 
the balance of convenience should be in 
his favour viz., the remedy of being re- 
compensated by damages is inadequate 
and (3) irreParable injury will ensure, 
if the injunction ig not granted to the 
person who prays for it. It is, however, 
not necessary that al] the three conditions 
must obtain. With the first condition as 
sine qua non, at least two conditions 
Should be satisfied by the petitioner con- 
junctively and a mere proof of one the 
three conditiong does not entitle a per- 
gon to obtain temporary injunction. . 
(Paras 9, 10) 
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cate General, (for No. 2), for Respondents, 


SEETHARAMA- REDDY, J.:— This 
interlocutory Letters Patent Appeal by the 
plaintiff-appellant arises out of an order 
of the learneg J udge of this court, dis- 
missing the appeal in A.A.O. No. 597 of 
1981 preferred. against an ordep made in 
I. A. No. 754/1981 in O. S. No, 160/81 on 
the file of the Subordinate Judge, Kham- 
mam. Defendant 1 who is respondent 1 
herein, while constructing the 
theatre, Nartaki, in Khammam town re- J 
quired a sum of Rs, 2,50,000/- which the 
appellant advanced in terms of Ex. A-1 
agreement dateq 6-12-1977. As per the 
ferms, the appellant wag given the right 
to screen three pictures per day for a 
period of 156 weeks on completion of the 
construction of -the theatre (Scheduled 
date being 31-5-1978) and on conditions 
detailed therein. According to the appel- 
lant, respondent 1 required a further sum 
of Rs. 1,75,000/- and so, a supplementary 
agreement Ex. A-2 dated 2-5-1978 was 
entered into, according to which the ap- 
pellant advanced the said sum and was 
given the right to screen pictures for a 
further period of 156 weeks. Respon- 
dent 1 umilateraly put an end to the con- 
fract soon after the completion of the Ist . 
156 weeks on 14-5-1981 as alleged by the . 
appellant herein which resulted in breach g 
of the contract. Therefore, the appellant. 
filed the suit for a declaration that he is 
entitled to screen Pictures for a further 
period of 156 weeks from 15-7-1981 and 
for an injunction restraining respon- 
dent 1 and his agents from interfering 
with the exercise of the appellant’s right. 
The appellant fileq I. A. No. 754/1981 for 
temporary injunction, which was, though: 
granted ex Parte initially, but later on 
the application filed by the respondent 
was vacated. Agegrieved against a civil 
miscellaneous appeal was preferred in this 
court and learned 
court dismissed the same. 
Letters Patent Appeal. 


2. The case of respondent 1 in the 
main is that he never executed Ex. A-2 
agreement and that the appellant has 
contracted the same on stamp papers 
containing the signature of respondent ‘11 


Hence, this _ 


cinema — 


single Judge of this 2 
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and left in the custody of the appellant. 
He also pleaded that the appellant has an. 
adequate remedy of damageg ang inas- 
much as respondent 1 already entered 
into an agreement 'dateq 30-6-81 with re- 
spondent 2 herein enabling. respondent 2° 
to screen the movies on certain terms 
and conditions with effect from 15-7- 
1981, the balance of convenience, there- 
fore, lies more in favour of refusing the 
grant of injunction. . 

3. The learned subordinate judge held 
that the plaintiff has not made .out any 
prima facie case and that even otherwise 
the balance of convenience is in favour 
of refusing the temporary injunction. 

4, The learned single Judge of this 
court in the said civil miscellaneous ap- 
. peal though observeg that the appellant 
has prima facie established the case, 
nevertheless, it did not entitle tha appel- 
lant to the grant of temporary injunction 

on the ground that the balance of con- 

venience is not in favour of the apPellant 
and also held that he can be adequately 
compensated by awarding damages. 

5. Sri Seetharamaiah, the. learned- 
counsel for the appellant contends that (1) 
when once the prima facie case is estab- 
lished, the Court will have to grant tem- 
porary injunction pending the final ad- 
judication of the suit, (2) The party can- 
not be allowed to create conditións on 
its own and then resist the injunction. 
(3) In this case damageg cannot be ascer- 
tained and, there, it is not an ad- 
equate remedy, and. in such circum- 
stances, interim injunction , wil have 
to be granted. 


_6. The counter contention of 
learned Advocate General is that the 
mere establishment of prima facie case 
does not ipso facto clothe the party with 
a right of- temporary injunction to be 
granted in his favour. Balance of con- 
venience and also irreparable hardship 
are sine qua non for the issue of injunc- 
tion. ” 

7. The case law cited by the learned 
counsel at the bar may be noticed. Meux’s 
Brewery Company v. City of London 
Electric Lighting Company (1895-72 LT. 
34). This case was concerned with the 
issue of an injunction to prevent the con- 
tinuance of the nuisance. The _ Court of 
appeal held: 

“But ass 
and that there ae no authority justifying 
it, the question stil] remains, what is the 
relief to which the plaintiffs are entitled? 
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But for the provision of Lord’ Cairnst 
Act, I suppose no one would have doubted 
that, in the state of facts J have now. as- 
sumed to exist, the Plaintiff shelfer would 


‘have been entitled to an injunction to 


prevent the continuance of the nuisance. 
Lord Kingsdown, in the House of Lords 
(Imperial Gas Light and Coke Company 
v. Broadbent) (1859-7 HL Cas 600), has 
laiq down the principle in words which 
comprehend such a case ag this; he says: 
“The Rule I take to be clearly this: If a 
plaintiff applies for an injunction to re- 
strain a violation of a common law right, 
if either the exisetnce of the right or the 
fact of its violation be disputed, he must 
establish that right at law,” (and; I pre- 
sumé, its violation): “But when he _ has 
established his right at law, J apprehend 
that unless’ there be something special in 
the case, he is entitled as of course to an 
injunction to prevent the recurrence of 
that violation.” | 

The court of apppeal further held: 

“The language, of course, is general; 
the discretion given is necessarily wide 
enough, in terms to authorise a Judge to 
award damages where formerly he would 


_ have given an injunction. But there is 


that there is a EE 


nothing in this case which to my mind 


can justify the court in refusing to aid 
the legal rights established, by an in- 
junction preventing the continuance of 
the nuisance”. - 


The court of appeal ales held: 


“Many judges have stated, and I em- 
Phatically agree with them, that a person 


. by committing a wrongful act (whether it 
the | 


be a public company for public purposes 
or a private individual) is not thereby 
entitled to ask the Court to sanction his 
doing so by purchasing his neighbours 
rights, by assessing damages in that be- 
half, leaving his neighbour with the 
nuisance or his lights dimmed, asthe case. 
may be. In my oPinion, it may be stated 
as a good working rule that- (1) If- the 
injury to the plaintiffs legal. rights is 
small. (2) And is. one which is capable of 
being estimated in money; (3) And is one 
which -can be adequately compensated by 
a small money payment; (4) And the case 
ig one in which it would be oppresive to 
the defendant to’ grant an injunction: 
then damages in substitution for an in- 


‘junction, may. be ` given”. 


See Faiyaz Hussin v. Amroha Munici- 
pality, AIR 1939 - -All 280 . Pp. 287). 
It is held: . l 


~ p 
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“There is nothing in the Electricity Act 


to relieve the licensee from the liability © 


to an action for an injunction restrain- 
ing him from infringing 
others and; in my judgment, the plain- 
tiffs are entitled to a decree for manda- 
tory injunction prayed for by them. 
-Lord Kingsdown in the House of Lords 
(Imperial Gas Light and Coke Co. v. 
Broadbent 1859-7 HL Cas 600) is reported 
to have observeg that the Rule I take to 
be clearly ‘this: if a plaintiff applied for 
an injunction to restrain a violation of a 
common law right if either the existence 
of the right or the fact of its violation be 
disputed, he must establish that right at 
law...but -when he hag established his 
right at law, I apprehend that unless 
there. be something special in the case, 
he is entitled as of course to an injunc- 
tion to Prevent the recurrence of. that 
violation.” 


In Hampstead . & Suburban Propertii V. 
Diomedous, (1968). 3 All ER. 545, it is held: 

“Finally, ! there is the balance of con- 
venience, To say that the inconvenience 
` to- the plaintiffs is ‘nil’ ang that to them 
the case-is “essentially trivial”, seems to 
me as such- an exaggeration as to say that 
‘the loss to! the defendant will be ‘in- 
calculable’. T have already dealt with the 
injury to the plaintiffs, and I. neéd say 
no more about it. The defendant’s claim 


is, in essence, that he will suffer an ‘in- 


calculable loss’ if he is not permitted to 
` continue hig Plain breach of the obliga- 
tions which: he so recently entered inte 
and voluntarily undertook when he be- 
comes an assignee of the lease: Stripped 
of the persuasions of counsel for the. de- 
fendants advocacy the proposition is: ‘T 
am making handsome profits by- doing 
what I covenanted and undertook -not 
to do: therefore it would be wrong for 
the court to stop me.’ I can conceive of 
few propositions calculated to appeal 
. loss- to equity.” 

‘In Chand Sultana v. ‘Kursheed Begum, 
(1963) 1, Andh LT 171: (ATR 1963 Andh 
Pra 365 ‘at p.. 369), 
this. court held: 


. “In our. “considered judgment. the plain- 
tiff could succeed in.. getting an inter- 


locutory injunction only when a Prime 


facie case: is made out, in other- words, 
when on the evidence as it remains there 
is a probability that the plaintiff ig en- 
' titled to relief. , Unless this condition ig 
satisfied, O. 39, R. 2-C.P:C. would not be 


successfully invoked. It would be wrong. 


for a Court to grant an injunction merely 
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on the ground that the plaintiff had filed 
the suit claiming relief.” 

In Preston v. Luck, (1884) 27 Ch D 497 it 
is held: 


“Thig is an EETA only for an in- 
terlocutory injunction, the object of which 
is to keep things in status quo, so that if 
atthe hearing the plaintiffs obtain a judg- 
ment in their ` favour, the defendants 
will have been prevented from dealing 
in the meantime with the property in 
such a way as to make judgment ineffec- 


tual. Of course, in order to entitle the 


plaintiffs to an interlocutory injunction 


though the court is not called upon to 


decide finally on the right of the parties, 
it is necessary that the Court should be 
satisfied that there is a serious question’ 
to be tried at the hearing, and that on: 
the facts before it there is a Probability 
that the plaintiffs are entitled to relief. I 
shal] express no final opinion. on the 
question whether there was a concluded 
contract between the plaintiffs and Luck.” 
In Subba Naidy v. Haji Badsha Sahib, 
(1903) TLR 26 Mad:168, it is held: 


“The law with regard to the granting of 
permanent injunction is regulated by the 


- provisions of the Specific Relief Act. Sec- 


tion 56 says an injunction cannot be 
granted in certain specified cases, includ- 
ing an injunction to prevent the breach 
of a contract, the performance of which 
would not be specifically enforced but a 
temporary injunction, the law . with re- 
gard to which is regulated by the Provi-. 
sions of the Civil Procedure Code. The 
granting of a temporary injunction under 
the powers conferred by this section (Sec- 
tion 493, C.P.C.) is a matter:of discretion. ~ 
True it is a matter of judicial discretion. 
But if the court which grants the injunc- 
tion rightly appreciates the -facts and 
apPlies to those facts the true ‘principles, 
then that is a sound exercise of judicial 
discretion.” 


In Madras Railway Company v. ‘Thomas 
Rust, (1891) ILR 14 Mad 18, the court 
held that: 

-"That the defendant had ` no right to 
rescind the agreement and the plaintiff 
company was entitled to an interlocu- 


‘-tory injunction, restraining defedant from. 
' serving others: on the- terms 


that the 
plaintif company should consent to re- 


` tain him in its employ.” 


In a Treatise on the law aiding to in- 
junctions by Howard C. Joyan observed:—- 

‘Where parties enter into a contract by- 
which exclusive rights and privileges are 
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granted:a court ef equity will .entertain 
jurisdiction of a proceeding to: enjoin. a 

breach thereof. Where the supervisors: of 
a city made a contract with an individual 
for the periog of twenty years for the 
removal] of all dead animals not slain for 
human food, it was decided that an in- 
junction against the delivery of the car- 
casses of any such animals to any other 
person except the plaintiff or his as- 
signee would be granted. And where a 
hotel proprietor has granted one tele- 
graph company the ‘exclusive prévilege 
of establishing and operating on office 
upon his -premises, equity will interfere 
by injunction to prevent a breach of the 
contract in the form of an extension of 
the same facilities to another and a rival 
comPany; the remedy at law of the party 


having the first and unquestioneq right — 


being inadequate.” 


In American Cyanamiq Co. .v. Ethicon, 
(1975) 1 All ER 504 the House of Lords 
while considering the circumstances 
under which an interlocutory injunction 
granted held: 


“When an application for an inter- 
locutory injunction to restrain a defen- 
dant from doing acts alleged to be in 
violation of the plaintiffs legal right is 
made on contested facts, the decision 
whether or not to grant an interlocutory 
injunction has to be taken at a time when 
ex hypothesi the existence of the right 
or the violation of it, or both, is uncertain 
and will remain uncertain until final 
judgment is given in the action. It was 
to mitigate the risk of injustice to the 
plaintiff during the period before that 
uncertainty could be resolved that the 


practice arose of granting him relief by 


way of interlocutory injunction but since 
the middle of the 19th century this has 
been made subject to his undertaking to 
pay damages to the defendant for any 
loss sustained by reason of the injunc- 
tion if it should be held at the trial that 
the plaintiff had not been entitled to re- 
strain the defendant from doing what he 
was threatening to do. The object of the 
interlocutory injunction is to protect the 
plaintiff against injury by violation of 
his right for which he could not be ad- 
equately compensated in damages re- 
coverable in the action if the uncertainty 


were resolved in his favour at the trial, 
but the plaintiff's need for such protec- ° 


tion must -be weighed against the cor- 
responding need of the defendant. .to be 
protected against injury resulting from 
his having been prevented. from exercis- 
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ing his-own. legal rights for which he 


‘could’ -not -be adequately compensated 


under the plaintiffs undertaking in dam- 
ages if the uncertainty were resolved in 


‘the defendant’s favour at the trial. The 


court must weigh one need against an- 
other and determine where the balance 
of convenience lies. As to that, the gov- 
verning principle is that the court should 
first consider whether if the plaintiff 
were to succeed at the trial in establish- 
ing his right to a permanent injunction 
he would be. adequately compensated by 
an award of damages for the losg he 
would have sustained as a result of the 
defendant’s continuing to do what was 
sought to be enjoined between the time 
of he application and the time of the 
trial, If damages in the measure recover- 
able at common law would be adequate 
remedy and the defendant would be in a 
financial position to pay them, no inter- 
locutory injunction ‘should normally be 
granted, however strong the plaintiff's 
claim appeared to be at that stage.” 

The caseg relied on by the learned Advo- 
cate General are as follows:— 


8. In Barkat Ali v. Gulfiquar, (AIR 
1975 Andh Pra 187) a Division Bench of 
this court evolved the circumstances 
under which the Court will grant or re- 
fuse a temporary injunction. The court 
held (para 15): 


“The grant or refusal of a temporary 


‘injunction is covered by three well estab- 


lished principles viz. (1) whether: the 
petitioners have made out a prima facie 
case: (2) whether the balance of conveni- 
ence is in their favour i. e. whether it 
would cauSe greater inconvenience to 
them if the injunction ig not granted than 
the inconvenience’ ‘which the opposite 
party would be put to if the temporary 
injunction is granted; .and (3) whether 
the petitioners woulq suffer irreparable 
injury. With the first condition as sine 
qua non, at least two conditions should 
be satisfied by the petitioners conjunc- 
tively and a mere proof of one of the 
three . conditions does not entitle them to 
obtain a temporary injunction in their 
favour, s 


‘In Delhi Municipality v. Suresh Chandra, 
. AIR 1976 SC. 2621 the i Court 


held (paras: 5 & 9): : 


` “The High Court, while agreeing with 
the view of the Appellate Court ` that 
the balance of convenience was in favour 
of discharging the interim ‘injunction 
held that as there was a prima facie case 
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. that the assessment had been erroneòusly 
made. The principle of balance of con- 
venience did not apply here. Mr. Nari- 
man, learned counse] for the Corporation 
is, we think, on very firm ground in con- 
tending that balance of convenience 
could not be ignored in such cases and 
that the learned Judge of the High Court 
erred in holding that it could be.” 

In- a Treatise on the Law and. Practice 
of Injunctions (6th Edn.) by William 
Williamson Kerr, it is observed:— 

“The jurisdiction of the High Court of 
justice by ‘injunction ig not confined to 
' the protection of equitable rights, but 
- extent to the protection of legal rights to 
property from damage pending litigation. 
The protection of legal rightsto propérty 
from irreparable or at least from serious 
damage pending the trial of the legal 
right was part of the original and’ proper 
office of the court of chancery. In exer- 
cising the jurisdiction the court does not 
pretend to determine legal rights to pro- 
perty, but’ merely keeps the property in 
its actual condition unti] the legal title 
can be established. The court interferes 
on the assumption that the party who 
seeks its interference has the legal right 
which he asserts, but needg the aid of the 
court for the protection.of the property 
in question until the legal right can be 
ascertained. The office of the court to 
interfere being founded on the existence 
of the legal. right, a man who seeks thes 
aid of the court must be able to show a 
fair prima facie case in support of the 
title which he asserts. The jurisdiction to 
grant an injunction being discretionary, 


the court in exercising it will have regard’ 


to the way in which the granting relief 
wil] affect the rights of other persons.” 
In one of the recent cases, Mrs. Angela 
John S. Rao v. N. Lakshminarayana, 
(1978) 2 Andh WR 340: (1978 Lab IC 1139) 
to which one of us (Chennakasay Reddy 
J.) was a party, it has been held (at 
p. 1140 of Lab IC):— 

“The very first principle of injunction 
law and a principle of universal applica- 
tion, is that the Court should decline to 
grant temporary injunction unless prima 
- facie case is shown in the plaint and the 
affidavit filéq by the parties. The second 
rule is that to justify the grant. of tempor- 
ary injunction, there must be a further, 
ingredient _to be made out and that is 
that unless the defendant is restrained by 
a temporary injunction, irreparable in- 
jury or inconvenience may result to the 
plaintiff before the suit is heard and 
decided upon ‘its merits.” ` 
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9. What emerges from the above con- 
spectus is that the grant of interlocutory 
injunction is a discretionary remedy and 
in the exercise of judicial - discretion, in 
granting or refusing to grant, the court 
will take into reckoning the following as 
guidelines: (1) Whether the persons seek- 
ing temporary injunction has made out a 
prima facie case, Thig is sine qua non. 
(2) Whether the balance of convenience 
is in his favour that is whether it- could 
Cause greater inconvenience to him if the 
injunction is not granted than the incon- 
venience which the other side would be 
put to jf the injunction is granted. As to | 
that the governing principle is whether 
the party seeking injunction could be ad- 
equately compensated by awarding dam- 
ages and the defendant would be in a 
financial position to pay them; (3) whe-|. 
ther the person seeking temporary in- 
junction would suffer irreparable injury. 
It is, however, not necessary that all the 
three conditions must obtain. “With the 
first condition as sine qua non, at least 
two conditions should be satisfied by the 
petitioner conjunctively and a mere proof 
of one of the three conditions does not 
entitla a person to obtain temporary in- 
junction.” 

10. To sum up, the grant of. interlocit 
tory injunction is q remedy which is dis- 
cretionary. To grant it one must establish 
and. this is sine qua non, a prima facie 
case and secondly, the balance of con- 
venience should be in his favour viz. the 
remedy of being recompensated by dam- 
ages ig Inadequate or irreparable injury. 
will, ensue, if the injunction is not grant- 
ed to the person who prays for it. With 
this in mind, we will now examine the 
materia] circumstances of the case. 


11. Though the court of first instance 
has, in its elaborate consideration with 
reference to varioug materials on record, 
concluded that no prima facie case has 
been established by the appellant, the 
learned single Judge of this court held, 
on material, that the plaintiff has prima | 
facie proved Ex. A-2 agreement. We are 
not very much inclined to disturb the 
latter finding of the learned single Judge. 

12. However, both the Courts below 


- rejected to accord interlocutory injunc- 


tion, though on different grounds. The 
court of first instance founded on the 
ground that no irreparable loss will be 
sustained by the appellant and the learn- 
ed single Judge, on the contrary, held 
that the -appellant can be adequately 
compensated -by Sa damages and 
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the balance of convenience does not lie 
in his favour. We too, in our undoubted 
view, are inclined to agree with the view 
that the appellant wil] not be allowed to 
have injunction in his favour on the 
balance of convenience bars it. 


13. The submission of the learned 
counse] for the appellant that the damages 
cannot be ascertaineqd and even other- 
wise they cannot be adequate remedy, is 
too feeble to sustain. 


14. Admittedly, the agreement has 
been entered into between respondent 1 
and respondent 2 on 30-6-1981 under 
which a Sum of Rs. 3,12,000/- was advanc- 
ed by respondent 2 and as per its terms 
respondent 2 has been enabled to screen 
three pictures per day with effect from 
15-7-1981 for a period of 104 weeks. 

15. The next circumstance is that res- 
pondent 1 addressed a communication to 
the appellant on 7-7-1981 by which he 
intimated that the agreement expires on 
14-7-1981 while, at the same time, èn- 
closing a demand draft for a sum of 
Rs. 86,250/- being the refund of deposit 
amount as per the terms of the agreement. 


16. Next, the circumstance which is 
rather peculiar ang so incomprehensible 
to us is that Exs. B-14 to B-17 which are 
blank promissory notes in English, duly 
stamped, bear the signatures of respon- 
dent 1 across the stamps and that of the 
petitioner in all the said exhibits and the 
same were kept in possession of the ap- 
. pellant, go to show that the appellant and 
respondent 1, for their own reasons, were 
in the habit of keeping such blank papers 
which can be used to prepare a valuable 
document. 


17. There is yet another circumstance. 
The appellant is said to have advanced 
the second sum, though the execution of 
second agreement is denied by respon- 
dent 1, which. was to be paid back soon 
on completion of the construction of 
theatre. 


18. The cumulative effect of these cir- 
cumstances, in our judgment, certainly 
tilts the balance of convenience in ‘favour 
of respondent 1 as the resultant incon- 
venience to respondent 1 will certainly 
be greater than the one to the appellant. 

19. We are equally positive that the 
award of damages in case of eventual suc- 
cess to the appellant will be adequate 
remedy. Itisnot difficult to ascertain the 
damages either, inasmuch as the picture 
screened and exhibited in the theatre are 
by sale of tickets which are al] a matter 
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of record and so the gross realisation in 
each shift can easily be ascertained. 
Since respondent 1 has got a valuable as- 
set in the theatre, the financial ability to 
pay is secured. 

20. If, on the contrary, the temporary 
injunction is granted, it will be undoing 
the rental agreement entered into be- 
tween respondent 1 and respondent 2 and 
the rights accrued thereto. Hence, no 
greater inconvenience will be caused to 
the appellant in juxtaposition to respon- 
dent 1. We are equally emphatic that no 
irreparable injury will be sustained by 
the appellant if the interlocutory injunc- 
tion is refused. 

21. In the result, the Letters Patent 
Appeal ig dismissed. The parties will bear 
their respective costs in the. L. P. A. No 
leave. 

Appeal dismissed. 


. AIR 1982 ANDHRA PRADESH 389 
MADHAVA REDDY AND 
RAMANUJULU NAIDU, JJ. 

Smt. Joyce’ Sumathi, Appellant v. 

Robert Dickson Brodie, Respondent. 
A.A. O. No. 418 of 1981, D/- 17-2-1982. 
Special Marriage Act (43 of 1954), S. 27 

— Foreign Marriage Act (1969), Ss. 18, 

17, 4 and 27 ~~ Petition for divorce filed 

by Indian Citizen under S. 27 of Special 

Marriage Act read with S. 18 of Foreign 


“Marriage Act —- Marriage not registered 


under S. 17 — Petition, if maintainable. 


The marriage between appellant-wife 
who is ordinarily a resident of Secundera- 
bad and professing christian faith and 
the respondent who is a resident of 
London was solemnizeq under Foreign 
Marriage Act, by the British Political 
Agent at Bahrain while the appellant- 
petitioner and respondent were working 
at that place, After delivery of child,. the 
respondent stayed with pelitioner at her 
mother’s house at Secunderabad for about 
4 months and did not take her along with 
him. She was umable to ascertain the 
whereabouts of respondent for over 54 
years. She therefore filed petition for 
divorce on. ground of desertion under 
S. 27 of the Special Marriage Act read 
with S. 18 of Foreign Marriage Act. She 
fled Xerox copy of marriage certificate, 
as the original was with respondent. The 
tria] Court dismissed the petition as the 
marriage was not registered under S. 17 
of the Foreign Marriage Act. 
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Held: In view of the deeming provi- 
sion in S.,17 (6) of the Foreign Marriage 
Act the registration absolves the parties 
of proving that the marriage was in fact 
golemnized in accordance with the provi- 
sions of that Act. S. 18 of the Foreign 
Marriage Act undoubtedly applies to all 
marriages , solemnized under that Act. 
Though it lis not a foreign marriage solem- 
nized in accordance with the ‘procedure 
laid down under Ss. 5 to 14 of the For- 
eign Marriage Act, and registered under 
S. 17, it ig a marriage solemnized in a 
foreign country between parties of whom 
at least one (the appellant) is a citizen of 
India and :provisions of Special Marriage 
Act, 1954 will apply to such marriage. 
There ig nothing on record to show that 
the conditions relating to solemnization 
of foreign ` marriage, are contravened. 
There can, therefore, be no doubt that 
the marriage between the parties was a 
valid marriage. The appellant being an 
Indian Citizen is as much entitled to 
maintain a petition under the Special 
Marriage Act as any party to a marriage 
which was solemnized under the For- 
eign Marriage Act. The petition for 
divorce made under S. 27 of the Special 
Marriage Act read with S. 18 of the For- 
eign Marriage Act is maintainable. 

: (Paras G 8, 9, 10) 

Shankarrao Bilolikar, for Appellant, 


MADHAVA REDDY, J.:— This appeal 
is directed against the order of the Chief 
Judge, City Civil] Court, Hyderabad hold- 
ing that O. P. No. 457/79 filed by the ap- 
pellant herein seeking divorce, under 
5. 27 of the Special Marriage Act read 
with S. 18 of the Foreign Marriage Act, is 
not maintainable, 


2. The appellant averred in her peti- 
tion that both the parties are Christians 
and Protestants by faith and that 
appellant, who is an Indian Citizen, is 
ordinarily. a resident of the twin cities of 
Hyderabad and Secunderabad while the 
respondent is a citizen of the United 
Kingdom of England. The appellant 
(petitioner) having passed her Intermedi- 
ate Examination and qualified as a Higher 
Grade Typist, left for Bahrain (Saudi 
Arabia) and came into contact with 
respondent who was working there. They 
were married on 7-12-1972 in the office 
of Her Majesty's Political Agent at 
Bahrain. ‘The appellant claims that the 
marriage was performed under the Fore- 
ign Marriage Act. From then onwards, 
both of them lived as husband and wife 
till, August, 1973 at Bahrain when ` the 
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respondent left for London. As the 
appellant was then pregnant, the respon- 
dent promised to take her to London and 
advised her to go back to Secunderabad 
and stay with her parents til] after the 
delivery of the child. She, therefore, 
came! back to Secunderabad and stayed 
with her mother. She addressed several 


- letters since then to the respondent. The 


respondent came over to Secunderabad in 
February, 1974 and stayed till May, 1974 
along with the appellant at Secundera- 
bad. He left India in May, 1974 and 
thereafter did not return. He thus de-. 


serted the appellant (petitioner) as also 


the child born to them in. lawful wed- 
lock. A Xerox copy of the marriage 
certificate was -produced in proof of her 
marriage, the original being with the 
respondent. In spite of her best efforts, 
she was unable to ascertain the where- 
abouts of the respondent for over 5% 
years. She ig not even sure whether 
the respondent, who was a Deen Sea 
Diver, was alive oy not for she did not 
receive a single letter during this long 
interval. She, therefore, asserts that 
the respondent has deserted her and 
seeks divorce on the ground of desertion. 


3. The respondent could not be serv- 
ed in ‘person and substituted service was 
effected, The respondent did not ap- 
pear and deny the allegations made 
against him by the appellant. 


4. The appellant examined herself as 
P.W.1 and one Miss Hemalatha, a re- 
sident of Ishaq Colony, Secunderabad, 
where the appellant ang the respondent 
lived as wife and husband, as P.W. 2. 
P. Ws 1 and 2 are neighbours. Their 
oral evidence, which has remained un- 
challenged by way of cross-examination, 
together with the marriage certificate, 
Ex. A-1, establishes all the averments 
made in the plaint. The learned Chief 


Judge has referred to the evidence and 
while not disbelieving it, did not give 
any finding. Having scrutinised the 
oral and documentary evidence on re- 
cord, we are fully. satisfied that the 
marriage between the appellant and 
the respondent was solernnized and re- 


corded by the office of Her Majesty’s 
Political Agent at Bahrain ang there- 
after they lived as husband and wife 
until the respondent left India in May, 
1974 except for a brief interval] when he 
went to London from Bahrain. He never 
returned thereafter to take care of his 
wife or took her to his home. They 
never lived together thereafter, He 
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deserted her. We, therefore, hold that 


there was a marriage between the ap-~ 


pellant and. the respondent on 7-12-1972 
as evidenced by Ex. A-1, Xerox Copy of 
the marriage certificate. We also fur- 
ther hold that the’ respondent deserted 
the appellant for upwards of six years 
after the child was born during their 
lawful wedlock. She is, therefore, enti- 
tled to a decree for divorce under Sec- 
tion 27 of the Special Marriage Act read 


with the provisions of the Foreign Mar-. 


riage Act, 1969. 

5. The learned Chief Judge, however, 
dismissed the petition holding that as 
the marriage was not registered as en- 
visaged by Section 17 of the Foreign 
Marriage Act (Act XXXII of 1969), the 
appellant is not entitled to any relief 
under the Special Marriage Act. 

6. Applications under the Foreign Mar- 
riage Act read with Special Marriage Act, 
are few and far between. The Foreign 
Marriage Act, 1969 makes provision for 
solemnisation of foreign marriages. 58.4 
thereof prescribes the conditions relating 
' to solemnisation of foreign marriages in 
the following terms: 


“4 A marriage between parties one 
of whom at least is a citizen 
of India may be solemnised 
under this Act by or before a 


Marriage Officer in a foreign country, if, 
at the time of the marriage, the following 
conditiong are fulfilled, namely:.— 

(a) neither party has a spouse living, 
ig neither party is an idiot or a lun- 
5 i 


(c) the bridegroom has completed the 


age of twenty-one years and the bride 
the age of eighteen years at the time 
of the marriage, and 
(d) the parties are not, within the de- 
grees of prohibited relationship: 
Xx XX XX Xx xx” . 
The appellant is an Indian citizen. It is 


not shown that in the case of the mar- ` 


riage of the appellant and the respon- 
dent, any of the conditions are not fulfil- 
Ied Therefore, there was no impedi- 
ment to the solemnization of a marriage 
between the appellant and the respon- 
dent under the Foreign Marriage. Act. 
Section 3 of the Foreign Marriage Act 
envisages the appointment of Marriage 
Officers by the Central Government under 
a Notification. The Centra] Govern- 


ment is also empowered to appoint such. 


of its diplomatic or consular officerg as 
it may think fit to be Marriage Officers 
for any foreign country. For solemniz~ 
ing the marriage under the said Act, 
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notice of the intended marriage has to 


be given as envisaged by Sec. 5. All 
notices given under Section § are re- 
quired to be kept in a Marriage notice 
Book referred to in Section 6. The 
notice ig required to be published in the 
manner specified in Section 7. Objections, 
if any, received to the solemnization’ of 
the marriage under S. 8 may be disposed 
of in accordance with: 5. 10 and if no ob- 
jections are received, it may be solemniz~ - 
ed as laid down in S. 9, Any such mar- 
riage, however should not be in con- 
travention of local laws i.e. laws in force 
of the foreign country where it is solem- 


nized. Section lj (2) authorises 
the Marriage Officer to - refuse 
solemnization of a marriage under 
the Act if it be inconsistent 


with international law or the comity of 
nations. He is required to record reasons 
in writing for such refusal. Before the 
marriage is solemnized under the Act, 
the parties and three witnesses are re- 
quired fo sign a declaration in the speci- 
fied form in the presence of the-Marriage 
Officer. That ig to be counter-signed by 
the Marriage Officer, at the officia] house 
of the Marriage Officer with open doors 
between the prescribed hours in the pre- 
sence of the witnesses, There is however 
no particular form in which the parties 
may solemnize the marriage. Under S. 13 
of the Act it is left to the choice of the 
parties. After the marriage igs so solem- 
nized, a certificate of marriage is issued 
under S. 14 in the form specified in the 
third schedule which certificate is re- 
quired to be signed by the parties to the 
marriage and three witnesses and such a 
certificate is required to be entered in the 
Marriage Certificate Book also. Under 
S. 15 the marriage so solemnized is de- 
clared to be good and valid in law.: $S, 17 
makes provision for registration of for- 
eign marriages solemnized under other 
laws. S. 17 (6) declares that a marriage 
registered under this section shall, as 
from the date of registration, be deemed 
to have been solemnized under the Act. 
S. 18 declares that the parties in relation 
to - marriages solemnized under’ the 
foreign Marriage Act and in relation to 
any other marriages solemnized in a 
foreign country between parties, of whom 
one at least is-.q citizen of India, may 
obtain matrimonial reliefs under the 
Special Marriage Act, 1954. 

Section 18 reads as under:— 


“Section 18 (1): Subject to the other 


provisions contained in this. section, the 
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of the Specia] Marriage Act, 1954, ` shall 
apply in relation to marriages solemnized 
under this Act and to any other marriage 
solemnized in a foreign country between 
.- parties of whom one at least is a citizen 
of India as they apply in relation’ to mar- 
riages ag solemnized umder that Act, 

. Explanation:— In its application to the 
marriages referred to in this sub-section. 
‘Section 24 of the Special Marriage Act, 
1954 shall: be subject to the following 
modifications, namely:— g 

(i). the reference in sub-section (1) 
thereof to clauses (a), (b), (c) and (d) of 
Section 4 of that Act shall be construed 
as a reference to clauses (a), (b) (c) and 
(d) respectively of Section 4 of this Act, 
-and > 
: (ii) nothing contained in Section 24 
aforesaid shal] apply to any marriage — 

(a) which is not solemnized under this 
Act; or l 

(b) which is deemed to be solemnized 
' under this Act by reason of the provi- 
sions contained in Section 17; 

Provided that the registration of any 
such marriage as is referred to in sub- 
clause (b) may be declared to be of no 
effect if the registration was in contra- 
vention of sub-section (2) of Section LY. 
_ (2) Every petition for relief under 
Chapter V or Chapter VI of the Special 
Marriage Act 1954 as made applicable to 
.. fhe marriages referred to in sub-sec- 
tion (1) shall be presented to the District 
Court within the local limits of whose 
ordinary Civil jurisdiction— ' 

(a) the respondent is residing at the 
time of the presentation of the petition; 

(b) the husband and wife last resided 
together; or 

(c) the petitioner is - residing at the 
time of the presentation of the petition; 
provided that the. respondent ig at that 
time residing. outside India. ` 

Explanation:— In this section  "Dis- 
trict Court” has the same meaning as 
in the Special Marriage Act, 1954. 

(3) Nothing contained in this section 
‘shall authorise any Court— . 

(a) to make any decree of dissolution 
of marriage, except where—. | 
_@ the: parties to the marriage are 
domiciled in India at the time of the 
presentation of the petition; or 

(ii) the petitioner, being the wife, 
was domiciled in India immediately be- 
fore the marriage ang has been residing 
in Indig for a period of not less than 

three years immediately preceding th 

presentation of the petition; ~ _ i 
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(b) to make any decree annulling a 
voidable marriage, except where— 

(i) the parties to the marriage are 
domiciled in India at the time of the 
presentation of petition; or 

(ii) the marriage was solemnized under 
this Act and the petitioner, being the 
wife, has been ordinarily resident in 
India for a period of three years imme- 
diately preceding the presentation of the 
petition; 

(c) to make any decree of nullity of 
marriage in respect of a void miarriage, 
except where 

(i) either of the parties to the marriage 
is domiciled in India at the time of the 
presentation of the petition, or 


GD the marriage was solemnised under 
this Act and the petitioner is residing in 
India at the time of the presentation of 
the Petition; i 

(d) to grant any other relief under 
Chapter V or Chapter VI of the Special 
Marriage Act, 1954, except where the peti- 
tioner is residing in Indig at the time of 
the presentation of the petition. 


- (4) Nothing contained iy sub-section (1) 
shall authorise any Court to grant any 
relief under this Act in relation to any 
marriage in foreign country not solem- 
nized under it, if the grant of relief in 
respect of such marriage (whether on any 
of the grounds specified in the Special 
Marriage Act, 1954, or otherwise) is pro- 
vided for under any other law for the ` 
time being in force.” 

7. The present petition is filed under 
S. 18 of the Foreign Marriage Act- read 
With S. 27 of the Special Marriage Act 
seeking divorce. That petition was re- 
jected as not maintainable only on` the 
ground that the marriage was not re- 
gistereq under S. 17 of the Foreign Mar- 
riage Act. Of course if a marriage is re- 
pistereqd under S. 17 of the Foreign Mar- 
riage Act, whether or not it is solemnized 
under the Act, in view of sub-sec. (6) of 


S. 17, the marriage so registered . shall, 


as from the date of registration, be 
deemed to have been solemnized under 
the Act. In view of the deeming provision, 
the registration absolves the parties of 
proving that the marriage was in fact 
solemnized in accordance with the pro- 
visions of the: Foreign Marriage Act. 
S. 18 of the Foreign Marriage Act un- 
doubtedly applies to all marriages solem- 
nized under that Act. As rightly observ- 
ed by the learned Chief Judge, City Civil 
Court, a marriage. solemnized..under tha 
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before a Marriage Officer in accordance 
with the procedure laid down by Ss. 5 to 14 
and must ultimately result-in the issuance 
Of a certificate of marriage. However no 
marriage officer appears to have been ap- 
pointed in Bahrain, Saudi Arabia, and it 
is not established that any of the steps 
envisaged by. the above provisions were 
taken before the marriage was solemnized 
between the parties so as to treat it as a 

arriage solemnizeq under the Act, 














said marriage registered under Sec. 17 
of the Act so as to attract the deeming 
provision contained in sub-section (6) of 
S. 17. However, merely because the mar- 
riage was not solemnized in accordance 
with the procedure laid down under Sec- 
tions 5 to 14 of the Foreign Marriage Act, 
the matrimonial] 
-jappellant herein, who is an Indian citizen, 
cannot be denied to her under the Special 
Marriage Act, 1954. i 


8. In view of the averments in the I 
- in accordance with the provisions of the 


petition, which have remained uncon- 
troverted, there can be little doubt 
She is an Indian citizen. The Marriage 
Certificate, Ex. A-1 also shows that 
appellant is an Indian -citizen and Chris- 
tian by faith and that her marriage with 
the respondent was solemnized at the 
office of the British Political Agent, 


Bahrain, in the District of the British Poli- 


tical Agency, at Bahrain according to the 
provisions of the Foreign Marriage Act, 
1892. Though it is not a Foreign Marriage 
solemnized in accordance with the proce- 


dure laid down under Ss. 5 to 14 of the. 


Foreign Marriage Act, 1969 (Act XXXII 
of 1969) and registered under S. 17, it is 
marriage solemnized in a foreign country 
between parties of whom at least one (the 
appellant) is g citizen of India. It is not 
shown that the conditions relating to the 
solemnization of foreign marriages are 
contravened. Sec. 27 of the Foreign Mar- 
riage Act declares that “nothing in this 
Act shall in any way affect the validity 
of a marriage solemnized in a foreign 
country otherwise than under this Act.” 
The marriage of the appellant with the 
respondent was solemnized in the British 
Political Agency, Bahrain under the 
Foreign Marriage Act, 1892 and it wag so 

ified by the British Politica] Agency, 
Bahrain. There can, therefore, be no 
doubt that the marriage between the par- 


ties was a valid ‘marriage.. It-is’ also 


established that the: appellant being an 
Indian citizen was . domiciled. in. -India 


Joyce Sumathi. v.. 


Foreign Marriage Act to be registered .. 
rane - been residing in India for a period of not 
‘less than three. years immediately pre- 
ceding the presentation of the petition 


much less were any steps taken to get the. 


reliefs claimed by the 


that- 
the . 


‘contest at any stage, 
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immediately before the marriage and has 


for divorce, out of which this appeal 
arises, and ig stili residing in India. . 


9. Section 18- of the Foreign Marriage 
Act makes provision for granting matri- 
monial reliefs under the Special Marriage 
Act, 1954 not only in relation to marriages 
solemnized under the Foreign Marriage 
Act but also in relation to any marriage 


‘solemnized in a foreign country between 


parties of whom one at least is a citizen 
of India. The provisions of the Special 
Marriage Act, 1954, apply in relation to 
marriages solemnized in a foreign coun- 
try between parties of whom one at least 
is a citizen of India as they apply in rela- 
tion to marriages solemnized under the 
Foreign Marriage Act, 1969. The learned 
Chief Judge has overlooked this aspect 
and proceeded-to hold that the petition 
is not maintainable merely because the 
marriage in- question was not solemnized- 


Foreign Marriage Act. The appellant be- 
ing an Indian citizen is as much entitled 
to maintain a petition under the Special 
Marriage Act as any party to a marriage 
which wag solemnized under the Foreign 
Marriage Act, 1969. 


‘10. We, therefore, set aside the order, 
of the learned Chief Judge, City Civil 
Court, Hyderabad and hold that the peti- 
tion for divorce made under S. 27 of the 
Special Marriage Act read with Sec. 18 
of the Foreign Marriage Act is maintain- 
able. The evidence on record establishes 
that the respondent has deserted the 
appellant without justifiable cause for 
a period of over three years immediately 
preceding the presentation of the petition 
for divorce which constitutes a valid 
ground for the appellant to seek divorce. 
The appellant is, therefore, entitled to 
a-decree for divorce as prayed for. 


11. In the result;-this appeaj succeeds 
and is accordingly allowed. As the re- 
spondent has not chosen to appear and 
there will be no 


order as to costs. | 
a . 7 all 
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K. MADHAVA REDDY, Ag. C. J, 
AND K. PUNNAYYA. J. 


Satyanarayana Tiwari, Appellant v. 
S. H. O. P. S. Santhoshnagar, Hyderabad 
and others, Respondents, 


Writ Appeal No. 380 of 1982, D/- 14-68- 
-1989,* 


Constitution of India, Article 226 
Civil P. C. (1908), Section 151, Order 39, 
Rule 2 (3) — Injunction order passed by 
Civil Court —. Confirmation of, by High 
Court — High Court has jurisdiction to 
issue writ or direction to police within 
State to enforce the order. W. P. 
No. 1935 of 1982, D/- 1-4-1982 (Andh- 
Pra), Reversed. - E 

In a swt before the Civil Court the 
suit land was in possession of the defen- 
dant and the court had passed an in- 
junction order restraining the plaintiffs 
from interfering with the possession till 
the disposal of the suit. The injunction 
order was confirmed by the High Court. 
. On apprehension of the injunction order 
being contravened the defendant applied 
to the Court for Police -help and the 
Civil Court directed the Police to extend 
help to him to maintain possession of 
the land. In the absence of any re- 
sponse from the Police the High Court 
was moved for a writ or direction to the 
police to extend police help. The peti- 
tion. was dismissed before a single Judge 
of the High Court. Ina writ appeal 
against the dismissal, it was contended 
that in such cases the only remedy for 
the person complaining of contravention 
of the injunction order was to move the 
court for taking proceedings in contempt 
against the persons contravening. 

Held, that it ig impossible to envisage 
a situation where the High Court which 
has confirmed the injunction order. of 
the tria] court is powerless to enforce its- 
orders and be a silent spectator to itg 
being violated with impunity and leave 
the parties to seek their remedy by way 
of contempt alone, By any interpreta- 
tion of the provisions of Civil P. C., the 
power of the High Court under Art, 226 
of the Constitution, to enforce its - own 
orders or the orders of the civi} court 
eannot be curtailed. The power which 
a civil court has under Sec. 151 C. P. C., 
the High Court has in much larger mea- 


*Against judgment of Jeevan Reddy J. 
in W. P. No. 1935 of 1982, D/- 1-4-1982. 


G2Z/HZ/D231/82/AGM/MVJ 


et 


Satyanarayana v S. H: O. P. S. Santhoshnagar 


‘authority, revenue or police cannot 


sure under Article 226 of the Constitu- 
tion. The High Court therefore has 
ample jurisdiction to issue a writ or di- 
rection to all the authorities including 
the police within the State to enforce the 
orders of the civi] court as confirmed by 
the High Court and maintain the rule of 
law. The police authorities in the. in- 
Stant case are bound to give all assist- 
ance to the appellant to enforce and see 
that the injunction order is implemented 
and any enquiry or report of any other 
be 
put as an excuse for not rendering the 
required help to the appellant to main- 
tain his. possession. W., P., 1935 of 
1982, D/- 1-4-82 (Andh Pra), Reversed. 
Case law discussed. (Paras 4,5,86, 7) 

Section 151 C. P. C. reserves the in- 
herent power of the court, Article 226 
of the Constitution goes a step further 
and vests extraordinary jurisdiction in 
the High Court of a State to issue not 
only a Writ of Mandamus but also ap- 
propriate writs, directions or orders for 
the enforcement of any of the rights 
conferred by Part II and for ‘any other 
purpose. Case law discussed. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1971 Andh Pra 53 5 
(1968) 1 All ER 763: (1968) 2 WLR 893 

R. v. Meropolitan Police Commr, 5 


AIR 1962 SC 1044 6 
AIR 1960 SC 137. 7 
(1960) CRP No. 67 of 1959 D/- 22-7-1969, 

(Andh Pra) 5 
ATR 1954 SC 440 6 


A. Pulla Reddy, for Appellant; Govt. 
Pleader for Home (for Nos. 1to 3) and 
V. Jagannadha Rao, (for Nos. 4 & 5) for. 
Respondents, . 


A.LR. 


K. MADHAVA REDDY, Acting . 
C. Ju— This writ appeal is di- 
recteq against the dismissal of 
W. P. No. 1935/82. In that writ 


petition the appellant herein sought 
for a writ of mandamus or other ap- 
propriate direction against respondents I 
to 3 Police Officers to render police help 
to him in maintaining his possession of 
the suit land bearing S. No. 45 of Kan- 
dika] village, Charminay Taluk, Hydera- 
bad District, which formed the subject- 
matter of O. S. No. 3770 of 1980 on the 
file of the Third Assistant Judge, City 
Civil Court, Hyderabad, as per the di- 
rectiong issued in I. A 3510/81 on 29th 
September, 1981. That ‘order wag con- 
firmed by the Chief Judge, City Civil 
Court in C. M.A. 189/81. C. R R 


No. 3258 of 1981 filed against the judg-.. 


+ 
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ment therein was dismissed by this - 
Court. In the result, there is a tempo- 
rary injunction order pending disposal of 
the suit in favour ofthe appellant herein 
restraining respondents 4and 5 from in- 
terfering with hig possession by them- 
selves or through their servants or agents. 
It is the case ofthe appellant that upon 
his application seeking police help to 
protect his possession, the Court directed 
police help to be given to him. That order 
was not varied by the High Court which 
dismissed the Civil] Revision Petition, In 
the result, there ig not only a temporary 
inj metion order in favour of the appel- 
lant but also a direction by the Civil 
Cour! to render all police help to pro- 
tect his possession, so that the temporary 
injunction order may be effectively en- 
forced. Notwithstanding such an order, 
it is the complaint of the appellant that 
the police is not rendering any help and 
the respondents 4 and 5are Jikely to 
dispossess him. He, therefore, sought 
the issuance of a writ of mandamus or 
an appropriate direction. That writ peti- 
tion was dismissed by our learned brother 
Jeevan Reddy. J. While dismissing the 
Writ Petition the learned single Judge 
observed: 

“There can be little doubt about the 
position in law that it is the orderg of 
the Civi] Court that prevail ón the ques- 
tion of. possession: Even if the police 
has found, on verification, that the defen- 
dants are in possession, that finding or 
report is of mo consequence so long as 
the order of the temporary injunction 
issued by the court stands.” 


The learned single Judge further observ- 
ed: The Police shall however not sup- 
port either party to the dispute and al- 
low them to fight out the dispute in a 
civil court unless any fresh or further 
orders are issued by the court to the 
police in this behalf. Of course, police 
can also take necessary steps to maintain 
law and order, if any such situation 
arises. But even while doing so, they 
should act consistent with the orders of 
the Court, if any, in force at the rel- 
evant time. 


2 It is the grievance of the appel- 
lant that since the writ petition was dis- 
missed and the police is not rendering any 
help, respondents 4 and 5 are trying to 
take the law into rs own hands and 
dispossess him. 

3. The legal position as observed by 
the learned single Judge does not admit 
of any doubt that the orders of the Civil 
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Court prevail on the question of posses- 
Any anterior or subsequent en- 
quiry and finding of the police or any 
other authority cannot nullify the find- 
ing of the civil court especially when 
that finding has been upheld by this 
court by dismissing the Civil Revision 
Petition: The only authority that can 
vary that finding is the Supreme Court. 
None of the parties in this case have 
moved the Supreme Court questioning | 
the dismissa}] of the Civil] Revision Peti- 
tion. That being the position, no auth- 
ority in the State, revenue or police, can 
ignore the finding of the Civil Court or 
refuse to take steps to see that the order 
of the Civil Court is implemented and 
the party, in whose favour there is the 
order of the Civil Court, gets all help to 
maintain his possession. It is by that 
method that the police have to maintain 
the law and order ang not al- 
low the other party to contravene the 


injunction order ang create law and 
order problem. 
4. Mr. Jagannadha Rao, learned 


counsel for respondents 4 and 5 vehe- 
mently contended that a temporary in- 
junction order issued by this court is 
not capable of implementation and the 


only remedy of the person in whose fav- 


our there is a temporary injunction order 
and who complains of its contravention 
is to move the court for taking proceed- 
ings in contempt against the persons who 
are contravening the injumction. We can- 
not envisage a situation where the High 
Court, which has confirmed the injunc- 
tion order issued by the trial court, is 
powerless to enforce its orders and be 
a silent spectator to its being violated 
with impunity and leave the parties to 
seek their remedy by way of contempt 
alone, 

5. This very question was raised and 
answered against Mr. Jagannadha Rao’s 
contention by an earlier Division Bench 
of this courtin R. Audemma v. P. Nara- 
simham, AIR 1971 Andh Pra 53. Our 
learned brother Ramachandra Rao, J. 
while referring to the unreported judg- 
ment of a single Judge of this Court in 
C. R. P. No. 67 of 1959 dated 22-7-1960 
which held that an order’ of injunction is 
capable of enforcement only by punish- 
ing its disobedience in the manner pro- 
vided by. Order 39, Rule 2 (3) CPC and 
that it is not open to the Civil Courts to 
enforce.the same with the aid of the 
police, held: 

“Order 39. Rule 2 (3) provides only for 
punishment by attachment of the pro- 
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perty or by detention in civil prison of- 


the person who committed breach. But 
it does not further provide for imple- 
mentation of the order of injunction it- 
self. Order 39, Rule 2 (3) cannot be 
said to be an express provision with re- 
spect to implementation of the order of 
injunction, but is.only a provision which 
provides penalty for disobedience of the 
order. In such a case there being no 
_other express provision in the Code for 
enforcement of the order, it is not only 
proper but also necessary that the courts 
should render all aid to the aggrieved 
party to derive full benefits of the order. 
Though an order of injunction under 
Order 39 C. P. Œ. is only interim. in 
nature, stil] it clothes the person who 
obtained order with certain rights and 
he is entitled to enforce the aforesaid 
right against the party who is bound by 
the order. No doubt in such a case, the 
‘aggrieved party himself could approach 
the police authorities to prevent obstruc- 
tion to the enforcement of the order 
or to the exercise of the righ! which he 
derives under the order of the Court. 
But we do not see why when the same 
person brings to the notice of court that 
enforcement of the order is sought to be 
prevented or obstructed, the court should 
not exercise its inherent power under 
Section 151 C. P. C. and direct the police 
authorities to render all aid to the aggri- 
eved party in: the implementation of the 
court’s order. 


In our opinion, the exercise of such 
power is necessary for the ends of jus- 
tice or to prevent abuse of the process 
ang the civil court has ample jurisdiction 
to pass such orders under Section 15] 
C. P. C.” 


The court further held that the police 
‘are bound to obey such directions. We 
find ourselves in full agreement with the 
view expressed above. It is the duty 
of all the authorities in the State to see 
that the orders of the civi} court and 
that of the High Court are not only en- 
forced faithfully but all persons seeking 
enforcement of such orders are given 
full help and protection in furtherance 
thereof. In the aforesaid judgment the 
learned Judges further observed (at p. 57 
of -AIR): 

“We are clearly of the opinion that in 
order to do justice between the parties 
or to prevent the abuse of process of the 
Court, the Civil Courts have ample 
jurisdiction - to- give directions to the 
police authorities to render aid to the 
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aggrieved parties with regard.to the im- 
plementation of the orders of the court 
or the exercise of the rights created 
under the orders of the Court. That the 
police authorities owe a legal. duty to 
the public to enforce the law is clear 
from a decision of the Court of Appeal, 
reported in R. v. Metropolitan Police 


Commr., (1968) 1 All ER 763 
XX XX XX XX XX xx 
If the police authorities are under a 


legal duty to enforce the law -.anq the 
public or the citizens are entitled to seek 
directions under Article 226 of the Con- 
stitution for discharge of such duties by 
the police authorities, we feel that. the 
civil courts also can give appropriate di- 
rections under Section 151 CPC to ren- 
der aid to the aggrieved parties for the 


due and proper implementation of the 
orders of court.” 
We feel it unnecessary to add any- 


thing further to these observations 
cept to record our full 
those views. r 


ex- 
agreement with 


6. Mr. Jagannadha Rao, learned 
counsel, however, contendeg that the 
said decision is an authority for the posi- 
tion that the civil courts can under in- 
herent powers, grant such directions 
under Section 151 C. P. C. but a writ of 
mandamus does not lie. We are unable 
to agree with this contention. Section 151 
CPC reserves the inherent power of the 
Court. Article 226 of the Constitution 
goes a Step further and vests extra- 
ordinary jurisdiction in the High Court 
of a State to issue not only a writ of 
mandamus but also appropriate writs, 
directions or orders for the enforcement 
of any of the right conferred by part IM 
and for any other purpose. As held by 
the Supreme Court in Calcultg Gas Com- 
pany (Prop) Ltd. v. State of W. B. (AIR 
1962 SC 1044) ‘any other purpose’ means 


‘the enforcement of any legal right and 


the performance of any legal] duty.” A 
legal right, of course, means any legally 
enforceable right. Nothing more can 
be a higher purpose than the enforce- 
ment of the orders of the civil’ court and 
that of the High Court which confirms or 
recognises the rights of a party. By any 
interpretation of the provisions of 
C, P. C. the power of the High Court 
under Article 226 of the Constitution of 
India to enforce its own orders oy the 
orders of the Civi} Court cannot be cur- 
tailed. As observed by the Supreme 
Court in T. C. Basappa.. v. T. Nagappa 


f: 
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(AIR 1954 SC 440) the High Court, in 
issuing directions, orders ang writs under 
Art, 226 can travel beyond the contents 
of the writs which are normally issued 
as wrils of habeas corpus, mandamus, 
prohibition, quo warranto and certiorari, 
provided the broad and fundamental 
principles that regulate the exercise of 
jurisdiction in the matter of granting 
such writg in English Law, are not trans- 
gressed. The Supreme Court also ob- 
served that the very language of Art. 226 
makes it clear that in the exercise of 
power under Article 226, our High 
Courts need not fee] oppressed by the 


procedural technicalities of the English 


Writ. The article empowers the High 
Court to grant appropriate relief and 
also to modify the form of relief accord- 
ing to the exigencies of each case with- 
out being obsessed by the limitation of 
the prerogative writs. 


7. In Satyanarayan v. Mallikarjun 
(AIR 1960 SC 137 the Supreme Court 
reiterated this principle and went a step 
furthé; that for doing justice between 
the parties, the High Court has absolute 
jurisdiction to issue such directions and 
orders as it may deem fit to do justice 
between the parties and enforce the law 
of the land. The only limitations on 
the wide powers conferrég on the High 
Court and exercisable by it in the matter 
of issuing writs are (1) that the power is 
to be exercised throughout the territories 
in relation to which it exercises jurisdic- 
tion and (2) that the person or authority 
to whom the writ is issued, ig within the 
territories over which the respective High 
Courts exercise jurisdiction, None of 
these limitations come in the way of the 
High Court issuing appropriate direction 
to further secure the right determined 
and recognised by the civil court. The 
power which a civil court has under Sec- 
tion 151 C. P. C., the High Court has in 


much larger measure unde; Article 226 


of the Constitution.. We have, there- 
fore, no hesitation in concluding that this 
court has ample jurisdiction, to 
writ or direction to all the authorities 
including the police within the State to 
enforce the orders of the civil court as 
confirmed by the High Court in a` civil 
revision petition and maintain the rule 
of law. The police authorities are 
therefore bound to give al] assistance to 
the appellant to enforce and see that the 
orders of this court as confirmeq in 
C. R. P. No. 3258/81 are implemented and 
any enquiry Or report of any other auth- 
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issue a’ 
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ority, revenue or police cannot be put 
as an excuse for not rendering the re- 
quired help to the appellant to maintain 
his possession. - This order wil] be sub- 
ject only to the final orders of the Civil 
Court in O. S. 3770/80. 

8. We, therefore, allow the writ ap- 
peal, set aside the order of the learned 
single Judge and issue the direction as. 
referred to above. We further direct 
the 3rd Assistant Judge, City Civil Court, 
to dispose of the suit O. S. 3770/80 itself 
expeditiously, as. far as possible within 
six months from the date of receipt of 


this order. There will, however, be 
no order as to costs. Advocate’s fee 
Rs. 250/-. 


Appeal allowed, 
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Gulam Intiozuddin and others, Peti- 
tioners v. Secretary to Government of 
A. P., (Forest and Rural Development), 
Hyderabad and others, Respondents, 


Writ Petn. No. 989 of 1982. D/- 8-6- 
1982. 


(A) A. P. Forest Act (1 of 1967), 
Section 2 (g) — “Forest produce” — 
Inclusion of words “brought from a 
forest or not” in sub-cl. (1) — Purpose 
—- Those words are included in order 
to prevent pilferage and smuggling of 
forest produce mentioned therein, which 
is considered to be important, 

(Para 13) 

(B) A. P. Forest Act (1 of 1967), Sec- 
tion 2 (g) — “Forest produce” — Defi- 
nition is inclusive. - (Para 12) 

(C) A. P. Forest Act (1 of 1967), Sec- 
tions 1, 2 (g) and 29 — Applicability ‘of 
Act — Act applies to private lands also. 

In view of the object of the Act to 
protect and preserve the forests, the 
wide definition of “Forest produce” and 
Section 29 empowering the Government 
to make rules to regulate transit and 
possession of timber and other forest 
produce, it cannot be said that the Act 
applies only to reserved forests, protect- 
ed forests and reserved private forests 
and not to private lands and the Gov- 
ernment cannot make rules to regulate 
the transit of timber and- other forest 
produce grown in private lands. : 

l (Para -15) 

Moreover in view of the wide defini- 

tion of the “forest produce” in sub- 
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clause (1) of Section 2 (g), timber, bam- 
boos and charcoal even though 
brought from forest are still 

produce. Therefore; if forest produce 
mentioned in sub-clause (1) is found 
even in private lands. nevertheless, it 
would be forest produce subject to other 
provisions of the Act. Further, the Act 
was enacted: to protect the forests. The 
Act applies to the whole of the State of 
Andhra Pradesh. It does not apply only 
to the forests. Therefore, it is not cor- 
rect to -state that the Act applies only 
to the reserved forests, protected forests 
and private , forests. (Para 13) 


(D) A. P. Forest Act (1 of 1967), Sec- 
tions 29, 68 — A. P. Forest Produce 
Transit Rules (1970), R, 16 and Sch. I 
(as amendeg by G. ©. Ms. 697 of 1976, 
G. O. Ms. 426 of 1978 and G, O. Ms. 185 
of 1979) — Government orders deleting 
certain trees from exemption and again 
including them — Valid. 


It is not correct to say that the Act 
and the Rules do not apply. to patta 
lands of private persons and the Gov- 
ernment orders deleting certain trees 
from exemption under Rule 16 and 
cae including them, are not valid, 

(Para 20) 


The Schedule had been amended ‘from 
time to time keeping in view: the 
general conditions prevalent in each dis- 
trict. The amendments by which eertain 
trees were first removed from exemp- 
tion then they were granted exemption 
and by G. ©. Ms. of 1979 again cer- 
tain trees were given exemption and 
certain trees were removed from ex- 
emption had become necessary when 
there were representations from the 
public for addition to or deletion from 
Sch. II of ,the exempted woods. Mm 
G. O, Ms. No. 165 dated 23rd. February, 
1979, exemption were given to such of 
the timbers which were not originally 
seen in the Government forests. It was 
represented to the Chief Conservater 
of Forests by Legislators and Coller- 
ters of some District that in the name 
of exempted species, fruit bearing trees 


like mango,’ Panasa, Neredy and tarna- 


rind which .occur both in private lands 
as well as in Government forests have 
been ruthlessly felled and plifered 
for the Government Forests and con- 
sequently the tribal economy was . ad- 
versely- affected, because ` the tribals 


ee on edible. fruits of ‘such trees: 
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forest . 


G. O. Ms. 871 of 17-11-1977 


31-8-1979 (Andh Pra), Foll. 
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for their food and livelihood, Therefore 
the exemption was taken away (Para 18) 
Therefore it could not be said that 
the exemption granted to certain species 
and non-exemption of 
Durisanam was not proper. So’ long as 
the exemptions granted for certain 
species by the Government wag proper, 
High Court would go into the validi- 
ty of that exemption or non-exemption. 
(1949) 2 KB 481, AIR 1978 SC 548 AIR 
1977 SC 2328 Ref. to. (Para 19) 
(E) A. P. Forest Act (1 of 1967), Ss. 
28-A, 28-B — As modified and made 
applicable to A. P. Scheduled areas by 
— Are not 
unconstitutional as they relate to preser- 
vation of private forests in scheduled 
areas in State of A. P. and have no 
relevancy to private lands in ryoti vil- 
lages, Writ Petn No. 5686 of 1970, dt. 
(Constitu- 
tion of India, Arts. 19 (1) (g), 31 (1)). 
(Para 23) 
Cases Referred: Chronological ¿Paras 


(1979) Writ Petn. No. 5686 of 1979, D/- 


31-8-1979 (Andh Pra) 22 
AIR 1978 SC 548: (1978) 2 SCC 213: 

1978 Lab IC 467 21 

AIR 1977 SC 2328 : 1977 Lab IC 1857 
l á 21 

(1976) 1 APLJ (HC) 156 21 


(1949) 2 KB 481: (1949) 2 All ER 155: 


65 TLR 379, Seaford Court Estates 
Ltd. v. Asher 21 
(1584) 3 Co Rep 7a: 76 ER 637, Hey- 
dlon’s case 21 >- 
(1574) 2 Plowden 465: "5 ER 696, Eys- 
ton v. Studd 21 
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ORDER:— The petitioner own patta. 
lands in Manchala and - Batasingaram 
villages, previously in Hyderabad dis- 


‘trict, now in Rangareddy. district. There 


are neem, babul. mango, durisanam and 
tamarind trees in those lands, They 
have to obtain the permission of the 
Forest authorities to fell the tamarind 
and durisanam trees or sell or trans- 
port the wood or other products of 
those trees under the Andhra Pradesh 
Forest Act, 1967, and the Andhra Pra- 
desh Forest Produce Transit Rules, 1970. 
They complain that the restrictions im- 


‘posed by the Rules have become very 


irksome ‘and they are not able to dis- 
pose of the timber or the produce of 


tamarind and. — 
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those trees standing in their lands, 
Therefore, they have filed this writ peti- 
tion to quash G. O. Ms. No, 697, Forest 
and Rural Development dated 3isf 
March, 1976 and G. O. Ms, No. 165 
Forest and Rural Development dated 
93rd February, 1979. 
2. Firstly, it is 
learned counsel for the petitioners that 
the Andhra Pradesh Forest Act, 1967 
ig not applicable to private lands of 
the petitioners, for they are not forests. 
Secondly. Sections 28-A and 28-B are 
unconstitutional, for they confer un- 
bridled power upon the Government 
and impose illegal and unwarranted 
restrictions upon the rights of the peti- 
4ioners guaranteed to them under Arti- 


cle 19 (1) (g) and Article 31 (1) of the: 


Constitution of India. Thirdly, in the 
Andhra Pradesh Forest Produce Tran- 
sit Rules, 1970, made in G. O. Ms. Num- 
ber 356 dated 4th March, 1970, certain 
items of trees including the mango, 
neem, tamarind and babul were ex- 
empted in Hyderabad district under 
R. 16; again in G.O.Ms. No. 697 dated 
31st March, 1976 by an amendment, 
those trees were deleted. It is submitted 
that the said deletion by the Govern- 


ment has no legislative sanction and 1s. 


violative of Section 68(3) of the Act. It 
is further submitted that by virtue of 
the amendment to the Rules made in 
G. O. Ms. No. 426 dated 17th June, 1978, 
these species of trees were again sub- 
‘stituted and. thereafter in G. O. Ms. 
No. 165 dated 23rd February, 1979 by 
which date, Rangareddy revenue dist- 
rict. was formed, these species were in~ 
-cluded in that district and it is arbitrary 
and not valid, 


3. Though it was urged in the writ 
petition that the amended rules were 
not placed before both the Houses of 
the State Legislature as contemplated 
by Section 68 (8) of the Act, it was sub- 
sequently given up, in view of the 
statement in the counter-affidavit filed 
by the Forest Department that the 
amended rules were placed on the 
table of each House of the State Legis- 
lature, ; 


4. It was submitted by the learned 
Government pleader that the Andhra 
Pradesh Forest Act also covers private 
lands and the Andhra Pradesh Forest 
Produce Transit Rules are validly made. 
It was. further submitted that the 
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amended ‘rules. are also validly made 
and they are’ not open fo attack on any 


‘of the grounds urged by the petitioners. 


5. In order to appreciate the ques- 
tions raised in this writ petition it is 
necessary to refer. to the relevant pro- 
visions of the Andhra Pradesh Forest 
Act, 1967 and the Andhra Pradesh 
Forest Produce Transit Rules, 1970 made 
thereunder. 


6. The Andhra Pradesh Forest Act, 
1967 (hereinafter referred to as the Act) 
was passed to consolidate and amend: 
the law relating to the protection -and 
management of forests in the State of 
Andhra Pradesh H extends to the 
whole of the State of Andhra Pradesh. . 
It came into force with effec; from 
15th April; 1967. ‘Forest produce” is 
defined by Section 2 (g) as. follows;. 

“Forest Produce” includes :— 


(1) the following whether found in, 
or not. that 
is to say timber, bamboos, charcoal, 
rubber, cacutchour, catechu, wood-oil, 
resin, natural varnish, bar, lack. mahua 
seeds, myrobalans, tumki leaves, rouse 
grass, rauwolfia serphentina, adda 
leaves and gum, 


(2) the following when found in or 
brought from a forest, that is to say:— 
: (i) trees, such leaves. flowers and 
fruits as may he prescribed -and alt 
other parts or produee not hereinbefore 
mentioned of trees; 


(ii) plants not being trees (including 
grass, creepers, reeds and moss) and 
all parts or produce of such plants; 


(iii) wiid animals, wild birds, skins, 
tusks, horns, bones, silk cocoons, honey.. 
wax, and all other parts or produce of 
animals and birds; 


(iv) peat, surface soil, rock and 
minerals (including limestone and 
laterite), mineral oil and all products 
of mines or quarries; and 

(3) such other ` produce as may be 
prescribed;” — - eo o 


‘Timber’ ig defined by Section 2 (q) as 
including trees fallen or felled, and all 
wood, cut up or sawn. ‘Tree’ is defined 
by Section 2. (r) as including bamboos, 
stumps, brush wood and canes. Chapter 
I deals with Reserved Forests. Admit- 
tedly, the lands it question. are not 
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constituted as a reserved forest, Chap- 
ter I deals with protected Forests. 
The lands in question are not declared 
as protected forests. Chapter [I-A 
which was introduced on 17th Novem- 
ber, 1977, refers to reservation of pri- 
vate forests. That Chapter applies , to 
Scheduled Areas in the State of Andhra 
Pradesh. The lands in question are not 


in Scheduled Areas in the State of 
Andhra Pradesh, Therefore, that 
Chapter has no application to. the 


lands of the petitioners. Chapter IV re- 
‘fers to control of timber and other 
forest produce in transit oy possession. 
Section 29 gives power to the Govern- 
ment to make rules to regulate the 
transit and possession of timber and 
other forest produce. Under  sub-sec- 
tion (2) the Government can make 
rules to specify the routes by which 
alone timber or, other forest produce 
may be imported, exported or moved 
into, from or within the State; prohibil 
the import or export or moving of such 
timber or other forest produce without 
permit from a Forest Officer duly au- 
thorised to issue the same, or otherwise 
than in accordance with the conditions 
of such permit, or in the case of timber, 
without a transit mark affixed by such 
` officer: Provide for the issue, produc- 
tion and return of such permit or in 
the case of timber. for affixing transit 
mark and for the payment of fees there- 
for and other connected matters. Under 
sub-section (3) the Government may by 
notification direct that any rule made 
under. that Section shall not apply to 
such classes of timber or other forest 
produce or to such local area, as may 
be specified by them. Contravention of 
a rule made under that Section is made 
punishable, Chapter V relates to pos- 
session of sandalwood, Chapter VI to 
collection of brift and stranded timber, 
and Chapter VII to penalties and pro- 
cedure. Section 67 empowers the Gov- 
ernment to exempt any area from the 
provisions of the Act. Under S. 68 the 
‘Government can make rules to carty 
out all or any of the purposes of the 
Act. 


7. Under Section 29 read with sub- 
section (1) of Section 68 of the Act, the 
Government of Andhra Pradesh issued 
the Andhra Pradesh Forest Producé 
Transit Rules, 1970 
the Rules) in G. O. Ms. No. 356, Food 
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and Agriculture, 4th March, 1970. in 
Rule 2 of that Rules ‘Firewood’ is de- 
fined as meaning, all timber below 25 
cms. in girth at its thickest end and 
one meter in length. ‘Forest: produce 
In transit’ is defined as including forest 
produce found stored in any place or 
road of 
cart track or foot-path whether loaded 
in carts or other vehicles or not; forest 
produce found in- any river, canal or 
water course whether in rafts or not, 
Under R. 3. no forest produce shall be 
moved into or from or within the State 
by land or water, unless such produce 
is accompanied by a permit therefor 
issued under Rule 5 and produced for - 
check immediately qn demand. Under 
Rule 4 timber exceeding 25 ems, in 
girth at its thickest part and one meter 
in length, except timber sawn into 
sizes shall not be moved into or from 
or within the State of Andhra Pradesh 
unless such timber bears a distinguish- 


-able Government transit mark. Rule 5 


provides that the Divisional Forest Offi- 
cer or an officer authorised by him shall 
issue a permit in Form I in respect of 
forest produce removed by the lessees 
of Forest Department and in Form ID 
in all other cases. For supply of such 
Forms permits, a charge has to- be paid. 
The Divisional Forest Officer or any 
officer nominated by .him shall affix the 
Government transit mark on timber 
for which a transit permit ig issued. 
Under Rule 6, the ownership of timber 
if moved within the State should be in- 
dicated by a separate property mark, 
and all such property marks shall be 
registered by the Divisional Forest 
Officer. Application for -registration of 
property mark or renewal thereof 
should be made to the Divisional Forest 
Officer accompanied by a fee. Rule 11, 
provides that the forest produce in 
transit shall be of the description men- 
tioned in the permit and it shall be 
transported within the time allowed in 
the permit accompanying the produce 
on the route and to the destination 
mentioned therein. Under Rule 12 cer- 
tain officials of the Forest Department, 
the Police Department and the Revenue 
Department are empowered to detain 
and examine the vehicle. Under R, 13, 
Check-posts can be set up at the places © 
given in-Sch. I, with a view to stop, 
detain and examine -the vehicle and 
secure: compliance with: the ‘rules. Rule 
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14 provides that no 
any forest produce on any route or 
through check-post or barrier, without 
producing the forest produce for check 
at the check-post or barrier. Under 
Rule 15 the officer-in-charge of the 
check-post or barrier. shall, after satis- 
fying himself that the forest produce is 
genuinely covered by the permit, and 
in case of timber that it bears the Gov- 
ernment transit mark, endorse on the 
permit the fact of checking before re- 
leasing the vehicle. Rule 16 says that 
the rules shall not apply to such clas- 
ses of timber and firewood in such 
areas as specified in Schedule H. 


8 Schedule I gives the place where 
check-posts may be set up and barriers 
erecteg in the Districts, Schedule II 
gives the description of local areas and 
the description of species of timber and 
firewood which are exempted from the 
purview of rules. In Hyderabad Revenue 
District (whole Hyderabad district) 
the species of timber and firewood that 
were exempted from the purview of 
Rules mentioned in their common ang 
local names are : 


(i) Mamidi,- Mango 

(ii) Ravi, and related species 
(iii) Vepa, Neem 

(vi) Imli, Tamarind, Chowka’ 
(v) Nallathumma,’ Babul 

(vi) Regi Ber 

(vii) Tati. -Tadi, Palmyra 
(viii) Jamun, Neredu 


' § In G. O. Ms. No. 697, 
Rural Development 
July, 1976; the Andhra Pradesh Forest 
Produce Transit Rules, 1970 were am- 
ended. In Schedule IT of the said Rules, 
in the entries relating to serial No. 7 
in respect of Hyderabad Revenue Dis- 
trict (whole Hyderabad district) in 
columns (2) and (3) items 1 to 6 and 7 
were deleted. It means, that except 
item 7, that is, Tati, Tadi. Palmyra, the 
other species including mango, neem, 
tamarind and Babul were removed from 
exemption. It means that the Rules 
were made applicable for those species 
of trees. 


10. In G. O. Ms. No. 426 Forest md 
Rural . Development (Forest-III) dated 
17th June, 1978, Schedule H was amend- 
ed, -and -under serial number 7 for Hy- 
derabad. Revenue . District (whole Hy- 
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stituted, viz., 

(i) Mamidi. Mango 

(ii) Ravi and related species 
` (iii) Coconut, Kobbari, Tenkai 

(iv) Vepa, Neem 

(v) Imli, Tamarind, Chinta, 

(vi) Sapota 
' (vii) Nallathumma, Babul 

(viii) Regi, Ber 

(ix) Tati, Tadi, Palmyra 

(x) Jamun, Neredu 

(xi) Casuarina, Sarugudu, Chowka 

(xii): Orange and related species 

(xiii) Jama, Guava 

(xiv) Seemathumma 
It means that these species were once 
again exempted from the ‘purview of 
the rules, so far as Hyderabad Revenue 
District was concerned. 

11.. Again in G. O. Ms. No. 165, 
Forests and Rural. Development (For- 
II) dated 23rd February, 1979 Schedule 
II was amended and. serial No. 11-A 
Was inserted, namely, Ranga Reddy 
Revenue District (whole- district of 
Ranga Reddy) and the following species 
were mentioned: | 

(i). Mamidi, Mango 

(ii) Ravi and related species 

(iii) Coconut, Kobbari Tenkaj 

(iv) Vepa. Neem - 

(v) Sapota 

(vi) Nallathumma, Babul 

(vii) Regi Ber- - 

(viii) Tati, Tadi, Palmyra’ 

(ix) Neredu, Jamun 

(x) Casuarina, Sarugurdu, Chowka 

(xi) Orange and related ee 
- (xii) Jama; Guava : 

- (xii) Seemathumma 


it means, these species of trees were 
exempted from the purview of the rules 
in relation to Ranga Reddy Revenue 
District. Tamarind and Durisanam 
trees are not. exempted. 

12. Forests are our national wealth. 
That is why Article 48-A of our Con- 
stitution directs the States to- protect 
and improve the environment and to 
safeguard.the forests and wild life of 
the country. 

13. The Andhra. Pradesh ores; Act 
was enacted in order to consolidate and 
amend the- law: relating to the. protec- . 
tion and management of forests in the 
State of -Andhra Pradesh. ‘Forest Pro- 
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duce’ has been defined in wide ‘terms 
by Section 2 (g) of the Act. Sub-cl. (1) 
of Section 2 (g) says that it includes the 
following whether found in, or brought 
from a forest or not, that is to say, 
timber, bamboos, charcoal, rubber, cacut- 
chour, catechu, wood-oil, resin, natural 
varnish, bar, lack, mahua flowers, 
mahua seeds, myrobalans, tumki leaves, 
rousa grass, rauwolfia serpentina, adda 
leaves and gum. Evidently, the words 
‘brought from a forest or-noť? are ib- 
cluded in order to prevent  pilferage 
and smuggling of forest produce men- 
tioned. therein, which is considered to 
be important. Sub-cl (2) of Section 2 
(g) only speaks of the forest produce 
that is found in or brought from a 
forest. It dose not use the words “or 
not”, Futher it is an inclusive defini- 
tion. Similary, “timber” and “tree” are 
defined by clauses (q) and (r) of Sec. 2 
respectively. In view of the wide defi- 
nition of the “forest produce” in sub- 
cL (1) of Section 2 (g), timber, bamboos 


and charcoal even’ though not brought 
from forest are still forest produce. 
Therefore, if forest produce ‘mentioned 


in sub-clause (1) is found even in pri- 
vate lands, nevertheless, it would be 
forest produce subject to other provi- 
sions of the Act. Further, the Act was 
enacted to protect the forests. The Act 
applies to the whole of the State of 
Andhra Pradesh. It does not apply 
only to the forests. Therefore, it is not 
correct to state that the Act applies only 
to the reserve forests, protected forests 
and private forests. 


14, Chapter IV deals with contro] of 
timber and other forest produce in 
‘transit or- possession. “Timber” is de- 
fined by Section 2 (q) as including trees 
fallen or felled, and all wood, cut up 
or sawn, “Tree” is defined by S. 2 (r) 
as including bamboos. stumps, brush 
wood and canes. “Forest Produce’ in- 
cludes in its definition timber also. Sec- 
tion 29 empowers the Government to 
make rules to regulate transit and pos- 
session of timber and other forest pro- 
duce, A reading of that Section shows 
that the Government can make rules to 
regulate the floating of timber jn the 
rivers in the State and the transit of 
timber and other forest produee may be 
Imported, exported or moved into from 
or within the State or prohibit the im- 
port or export or moving of such tim- 
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ber or other forest produce without a 
permit from a Forest Officer or in the 
case of timber without a transit mark 
affixed by such an officer; to set up 
check-posts or erection of barriers with 
a view to prevent or check the carrying 
of smuggled forest produce: to regulate 
the property marks on timber and the 
registration of such marks etc. The Gov- 
ernment also can direct that any rule 
made under that Section shall not apply 
to such classes of timber or other for- 
est produce or to such local area as may 
be specified by them. 


15. In view of the object of the Act 
to protect and preserve the forests, the 
wide definition of ‘Forest produce” and 
Section 29 empowering the Government 
to make rules to regulate transit and 
possession of timber and other forest 
produce, the contention of the learned 
Counsel for the petitioners that the Act 
applies only to reserved forests, protect- 
ed forests and reserved private forests 
and the Government cannot make rules 
to regulate. the transit of timber and 
other forests produce grown in private 
lands cannot be accepted, 


16. Now I will refer to the Andhra 
Pradesh Forest Produce Transit Rules, 
1970. They were made under S. 29 
read with Section 68 of the Act. As 
Stated by me already, Section 29 em- 
powers the Government to make rules 
to regulate transit and possession of 
timber and other forest produce. Rule 3 
Says that no forest produce shall. be 


. moved into or from or within the State 


by land or water, unless such produce 
is accompanied by a permit therefor 
issued under R. 5 and _ produced for 
check immediately on demand. Rule 5 
empowers the Divisional Forest Officer 
or an officer or person duly authorised ` 
by him to issue a permit in Form J] in 
respect of forest produce removed by. 
the lessees of Forest - Department and 
in Form I in all other cases. Rule 6 
provides that the ownership of timber 
may, if moved within the - State in ac- 
cordance with the rules be indieated by 
a separate property mark. Rule 16 
provides that the rules shall not apply 
to such classes of timber, firewood and 
other forest produce and in such areas . 
as are specified in Sch. II. It is not argu- 
ed that these rules are made in excess 
of the provisions of the Act. Evidently. 
these rules are made to regulate. the - 
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transit and possession of timber and 
other forest produce which is very ne- 
cessary to preserve and protect the 
forest wealth. 


17. ‘The villages in- which the peti- 


tioners have lands were originally in - 


Hyderabad Revenue District. In G. O. 
Ms. No. 356 dated 4th March, 1970, when 
the rules were framed, timber and fire- 
wood. from the species, namely (i) 
Mango (ii) Ravi, (iii) Neem, (iv) Tama- 
rind, (v) Babul (vi) Ragi (vil) Palmyra 
and (viii) Neredu were exempted from 
the purview of the rules in Sch IT of 
the Rules. Subsequently, in G. O, Ms. 
No. 697 dated 31st July, 1976 items (i) 
to (vi) and (viii) were deleted. It 
means only Palmyra was exempted and 
the other items lost exemption. There- 
after. in G. O. Ms, No. 426 dated 17th 
June, 1978, as many as 14 items, in- 
cluding the 8 items that were mentioned 
in G. O. Ms. No. 356 dated 4th March, 
1970, were substituted. It -means that, 
once again, species like, mango, neem, 


tamarind, babul and palmyra were ex-. 


empted from the purview of the rules. 
Thereafter. in G. O. Ms. No. 165 dated 
23rd February, 1979, by which date 
Ranga Reddy District was formed, 
-serial No. 11-A was inserted under 
which 13 items of species were exempt- 


ed. They are the same as mentioned . 


with respect to Hyderabad Revenue 
District in G. O. Ms, No. 426 dated 17th 
June, 1978, except item (v), that is, Imli, 
Tamarind, Chinta. It means that in 
Ranga Reddy District, Imli, Tamarind, 


Chinta is not exempted, while the other. 


13 species are exempted. If the peti- 
tioners want to cut and transport tim- 
ber of tamarind trees which are in.their 
patta lands, they have to obtain per- 
mits from the Forest Department. With 
respect to other species like, Mango, 
Ravi, Cocoanut, Neem, Sapota, Babul, 
Regi, Palmyra. Neredu, Casuarina, 
Orange, Guava and Seemathumma, they 
can cut and transport; as they please 
and they need not obtain any permit 
under the rules. 


18. The reasons for granting exemp- 
tion from time to time for different 
kinds of species are given in the coun- 
ter-affidavit filed by the concerned As- 
sistant Conservator of Forests, the 2nd 
respondent, It is stated that the Sche- 
dule has been amended from time to 
time keeping in view the general con- 
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ditions prevalent in - each district, It is 
stated that the amendments had become 
necessary when there were representa- 
tions from the public for addition to or 
deletion from Sch II of the exempted 
woods. In G. O. Ms. No, 165 dated 23rd 
February, 1979, exemptions were given 
to such of the timbers which were not 
originally seen in the Government 
forests. It was represented to the Chief 
Conservator of Forests by Legislators 
and Collectors of some districts that, in 
the name of exempted species, fruit 
bearing trees like Mango,  Panasa, 
Neredu and Tamarind which occur both 


. in private lands as well as in. Govern- 


ment forests have been ruthlessly felled 
and pilfered from the Government 
forests and consequently the tribal 
economy was adversely effected, because 
the tribals depend-on edible fruits of 
such trees for their food and livelihood - 


Therefore the exemption was taken 
away. ` 
19. In view. of these averments I 


cannot say that the exemption granted 
to certain species and non-exemption ofi 
Tamarind and Durisanam is not proper. 
It is not for this Court to grant exemp- 
tions. So long as the exemptions 
granted for certain species by the Gov- 
ernment is proper, this Court will not 
go ‘into the validity of that exemption 
or non-exemption. In the petitioners’ 
lands, theré are Mamidi, Thumma, Vepa, 
Chinta and Durisanam trees. Of these 
trees. the wood of Mamidi, Thumma 
and Vepa are exempted and the peti- 


-tioners are at liberty to fell and remove 


the timber of these trees. They have toj- 
obtain permits only for the wood of 
Tamarind and Durisanam. 


20. In the light of the above discus- 
sion I do not agree with the contentions 
of the learned counsel for the peti- 
tioners that the Act and the Rules do 
not apply to patta lands of private per- 
sons and the Government orders dele- 
ting certain trees from exemption under 
Rule 16 and again including them, are 
not valid. Here it may be noted that 
the transit rules apply to private lands 
only when the owners of these lands 
want to remove the forest produce from 
their lands that is not exempted under 
Rule 16. - - 


21. The learned counsel] for the peti- 
tioners has referred to Seaford Court 
Estates Ltd. v. Asher, (1949) 2 KB 48I 
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at p. 498, Bangalore Water Supply and 
Sewerage Board v. Rajappa (1978) 25CC 
213 : (AIR 1978 SC 548), Union of India 
v. Sankalchand, AIR 1977 SC 2328, R. 
Raghava Rao v. Tenancy Tahsildar 
Tanuku, W. G. Dist., (1976) 1 APLJ(HC) 


156 and also to some passages in Craies- 


on Statute Law in order to impress 
upon me that the provisions of the Act 
and the Rules should not be construed 
in a manner that would lead to absurd 
results. I agree. In Seaford Court 
Estates Ltd. v. Asher (supra) Denning, 
L. J. observed (at page 498) as follows: 


‘Whenever a statute comes up for 
consideration it must be remembered that 
is not within human powers to foresee 
the manifold sets of facts which they 
arise, and, even if it were, it is not 
possible to provide for them in terms 
free -from all ambiguity. The English 
language is not an instrument of ma- 
thematical ` precision. Our literature 
would be much the poorer if it were. 
This ig where the draftsmen of- Acts of 
Parliament have often been unfairly 
criticized. A Judge, believing himself 
to be fettered by the supposed rule 
that he must look to, the language and 
nothing else, laments that the drafts- 

men have not provided for this 
' or that, or have been guilty of some or 
other ambiguity. It would certainly 
save the Judges trouble if Acts of Par- 
liament were drafted with divine pre- 
science and perfect clarity. In the ab- 
sence of it; when a defect appears a 
Judge cannot simply fold his hands and 
blame the draftsman. He must’ set to 


work on the constructive task of find- 
ing the intention of Parliament, and 
he must do this not only, from the 


language of: the statute, but also from 
a consideration of the social conditions 
which gave rise to it and of the 
mischief which it was passed to remedy, 
‘and then, he must supplement the writ- 
ten word so as to give “force and life” 
to the intention of the legislature, That 
was clearly laid down by the resolu- 


tion of the Judges in Heydon’s case 
( (1584) 3 Co. Rep 7a), and it is the 
safest guide today. Good practical ad- 


vice on the subject was given about 
the same time by Plowdey in his second 
volume Eyston v. Studd ( (1574) 2 Plow- 
den 4685). Put into homely metaphor 
it is- this: A Judge should ask himself 


the question : If the makers. of the Act 
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had themselves come across this ruck 
in the texture of it. how would they 
have straightened it out? He must then’ 
do as they would have done. A Judge 
must not alter the material of which it. 
is woven, but he can and should iron 
out the creases.” . 


This passage was quoted with approval 
in the other decisions. It is unnecessary 
to refer to them, for, in my opinion, 
the construction of the Act and the 
Rules in the present case does not lead 
to any absurd results. 


22. In this connection I may also 
refer to the Division Bench decision of 
this Court in Writ Petn. No. 5686/1979 
dated 31st August, 1979. which is bind- 
ing upon me. The Division Bench after 
referring to the definition of “Forest 
Produce” in Section 2 (g) of the Act and 
Rule 3 of the Forest Produce Transit 
Rules, 1970 observed: 


“We must remember that what the 
statute and the Rules seek to achieve is 
not to deny any substantive - right of 
They only provide for 
the regulation of those activities. It is 
true that for that purpose, forest pro- 
duce, has been widely defined under 
Section 2 (g) of the Act as ‘including 
forest produce found in or brought from 
a forest or not’, The idea is to throw 
the burden of proving that a specified 
category of forest produce such as tim- 
ber, bamboo and charcoal ete., belongs 
to the petitioner on the petitioner him- 
self. If the petitioner proves that the 
forest produce belongs to him and not 
to the State,- the Divisional Forest 
Officer or any other officer who 
is authorised, is bound to issue a 
permit for its transportation under 
Rule 5. In this, in our view, the Legis- 
lature has not exceeded its legitimate 
limits of authority and did not invade 
the petitioners’ fundamental rights in 
any way. This is too small a price 
which a. citizen may be called upon to 
pay for the protection of national 
wealth. Nothing is more sacred for the 
Legislature than the -protection of our 
common good, The problem which con- 
fronts the Legislature in its attempt to 


protect and preserve the forests is to 
identify the forest produce. In order 
to solve that problem the Legislature 


has adopted this method. Giyen the 
validity af the objective to be achieved, 
which is to preserve - and _ Protect | the 
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forests, we cannot: find anything irra- 
tional in this means, adopted by the 
Legislature. We are therefore unable 
to admit this writ petition.” 

The learned Judges negatived the con- 
tention that S. 2 (g) of the Act and 
Rule 3 of the Rules place an unrea- 
sonable restriction on the  petitioner’s 
right to property guaranteed under 
Article 19 (1) (Ê and. the petitioner's 
right to do business guaranteed under 
Article 19 (1) (g) of the Constitution. 

23. The contention of the learned 
counsel for the petitioners that S. 28-A 
and Section 28-B of the Act are un- 
constitutional has to be rejected out of 
hand for they relate to preservation of 
private forests in scheduled areas in 
the State of Andhra Pradesh and have 
no relevancy to private lands in ryoti 
villages. 

24. In the result, the writ petition is 
‘dismissed, but in the circumstances of 
the case. without costs. 

one Advocate’s fees Rs. 150/-. 


Petition dismissed. 
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MADHAVA REDDY, Ag. C. J. AND 
RAMACHANDRA RAJU, J. 

V., Shamsunder Rao, Appellant v. 
State of Andhra Pradesh and others, 


Respondents. 

Writ Appeal No. 376 of 1982, D/- 
21-4-1982.* 
Constitution of India, Article 226 — 
Rules Governing Selection of Candi- 


dates for Admission to Post-graduate 
Courses in Medical Colleges of Andhra 
Pradesh (issued in G. O. Ms. No. 624 M. 
& H. Dt. 26th Sept., 1979), R. 5 — Eligi- 


bility of candidates for admission to 
Post-graduate course. Decision in W. P. 
No. 301 of 1982, D/- 8-4-1982 (Andh 


Pra), Reversed. 

A plain reading of Rule 5 would show 
that no disqualification is implied 
against applicants who have registered 
themselves for Post-graduate Diploma 
Course in a subject. Rule 5 (d) does 
not prohibit the candidates eligible 
under R. 5 (a) from being considered 





*Apgainst judgment of Jeevan Reddy, J., 
In W. P. No. 301 of 1982, D/- 8-4- 
1982. 
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for admission to M. S. or M.D. on the 


strength of the qualification prescribed 
therein, On the other hand, if an appli- 
cant is registered in a particular Post- 
Graduate Diploma Course, it enables 
the Selection Committee to consider 
him for admission to the Post-Graduate 
Degree Course in the subjects , availa- 
ble in the same group. The fact that 
he will get some benefit on account of 
his being considered under R. 5 (d) for 
admission to a particular course of 
study cannot be interpreted to mean 
that on account of the eligibility. which 
he has acquired under R. 5 (a) for be.. 
ing considered by the Selection Com- 
mittee for admission to M. 8. (General 
surgery) in view of his performance in 
the entrance test, he should be denied 
admission. Such a reading of R. 5 (d) 
would nullify the effect of R. 5 (a) 
(Para 4) 


When the rule-making authority has 
used different language in sub-rule (d) 


_than the one used by it in sub-rules (b) 


and (c), it would be defeating the pur- 
pose of the rule to imply the same 
prohibition or same disqualification as 
envisaged by sub-rules (b) and (c) in 
respect of candidates who are admuit- 
tedly eligible under R. 5 (a). (Para 4) 

It will be preposterous to deny ad- 
mission to a candidate, who by virtue of 
his merit, is entitled to admission to 
M. S. (General Surgery) on the mere 
ground that he had earlier qualified for 
admission to the Post-Graduate Diploma 
in Child Health, to which he was ad- 
mitted and registered only because he 
could not earlier qualify for M. S, (Ge- 
neral -Surgery). The rule-making au- 
thority did not intend the applicants, 
who had not already secured the Post- 
graduate diploma or degree, to be de- 
nied admission ina particular subject 
merely because he had registered him- 
self in a particular subject for the Post- 
graduate Diploma course. Decision in 
W. P. No. 301 of 1982, D/- 8-4-1982, 
(Andh Pra), Reversed. (Para 4) 


Upendralal Waghray. for Appellant; 
Govt. Pleader for Medical and Health, 
for Respondents Nos. 1 & 2, 


`~ MADHAVA REDDY, Ag. C. J.:— This 
writ appeal is by the unsuccessful writ 
petitioner whose claim for admission 
to M. S. (General Surgery) Course in 
the Osmania Medical | College was re- 
jected. ` Oe get A: : 
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2. The writ petition came to be filed in 
the following circumstances. The ap- 
pellant passed his M.B.B.S. Examina- 
tion from the Osmania Medical College 
in 1979. He completed the . Rotating 
Internship in May 1980 in the Osmania 
Medical College, Being eligible for 
admission into the Post-graduate courses 
in medicine; of the Universities in the 
State, he appeared for the ees test 


held for admissions to the Post-graduate | 


courses in medicine in 1981. He qualified 
to be admitted to the two years’ course 
of D. C. H.: | (Diploma in Child Health). 
. He joined that. course. He applied for 
admission to the Post-graduate courses 
during 1981-82 also. The entrance test 
for admission to this course was held in 
Dec. 1981 at which his roll number was 
8655. The results published on 6-1-1982 
showed that hẹ secured 138 out of 200 
marks. He opted for degree course ìn 
M. D: (General Medicine), M. D. (Paedia- 
trics) -or M.’ S. (General Surgery). He 
was, however, denied admission to M. S. 
_ (General Surgery) on the ground that he 
- can seek admission to a subject in the 
same group in which Diploma in Child 
Health finds a place in the degree courses 
i.e, either in M. D. (General Medicine) 
or M. D. (Paediatrics). but not in M. D. 
(General Surgery). The respondents 
seek to justify the denial of admission to 
him in M. S! (General Surgery) course 
under R. 5 (d) of the Rules governing 
the selection: of candidates for admission 
to Post-graduate courses in Medical Col- 
leges of Andhra Pradesh State, issued in 


G. O. Ms. No. 624 M & H, Medical and- 


Health,. dated 26th Sept., 1979. The re- 
sult of this writ appeal therefore ` 
pends upon the interpretation we place 
upon R. 5 of the aforesaid Rules which 
reads as follows: 


“5, Eligibility. 


~ (a) Candidates whe have passed 
M.B.B.S. examination of one of the Uni- 
versities of the State or any other Uni- 
versity recognised as equivalent thereto 
and who would be completing their 
compulsory rotating Internship by the 
date to be notified by the Chairman of 
the Selection . Committee every year be- 
fore the Entrance Test, are eligible to 
‘apply. ‘subject to the fulfilment of the 
conditions stipulated in Rule 3. 


' (b) Applicants’ who are already Post- 


graduate degree. holders in a subject or 
admittéq and registered for a peost- 


graduate degree in a subject shall nat be 
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considered for selection for Po -graduate 
degree in another subject. 


(c) Applicants who are already Post- 
graduate Diploma holders inla subject ` 
shall not be considered for another Post- 
graduate diploma or degree in| the sub- 
jects available in another group. 4 


(d) Applicants who are already Post- 
graduate diploma holders in q/subject or . 
admitted and registered for ja Post- 
graduate diploma course in a subject may 
be considered for admission to the Post- 
graduate degree course in the ' subjects 


‘available in the same group.” 


Our learned brother Jeevan |Reddy, J. 
has dismissed the writ petition holding 
that what R. 5 (b) says is that person, 
who has studieq for some time|in a dip- 
loma course in a subject, can | seek ad- 
mission in the Post-graduaticn course 
only in a cognate subject i e., jin a sub- 
ject in. the same group but not /in a sub- 
ject in another group which |would be 
totally different in  character.| We are 
unable to agree with the interpretation 
piss? upon . R. 5 in general dnd upon 
5 (d) in particular. 


3. Rule 5 declares eligibility . of can- 
didates for admission to a particular 
course of study. R. 5 (a) makes|all such 
candidates who have passed M.B.B.S. ex- 
amination of one of the Uni “rsities of 
the State or any other University re- 
cognised as equivalent thereto and have 


completed or would be completing the 
rotating internship by the notified date 
eligible to apply for admission to the 
course. There is no dispute t the ap- 
pellant fulfils these requirements and is 
eligible for admission to the course 
under R. 5 (a). If R. 5 (a) were stand 


alone, he cannot be denied admission in 
view of the high rank he has ‘ured and 
since option given by him is Surgery, he 
is entitled to be admitted M. 8. 
(General Surgery) Course of study. Bat 
at the same time sub-rules (b) and (c) of 
R. 5 prohibit the Selection Committee 
from considering such of the applicants 
who fall within- the category of appli- 
cants mentioned therein. Sub-rule (b). of 
R. 5 refers to applicants who are already 
Post-Graduate Degree holders in a sub- 
ject or admitted anq registered for a 
Post-graduate degree. The appellant is 
not one such candidate. Sub-rule (c) of 
R. 5 prohibits applicants who are already | 
Post-Graduate diploma holders-in.a sub- 
ject from being considered for admission 
to another Post-Graduate - Diploma or 
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Degree. Admittedly the appellant is not 
a Post-Graduate Diploma holder . either 
On the date of the application or notifica- 
tion. There remains only sub-rule (d) of 
R. 5 to be considered. Sub-rule (d) does 
not prohibit any applicant from being 
considered for admission to the Post- 
Graduate Degree Course. It is merely an 
enabling provision. It permits applicants 
who are already ‘Post-Graduate Diploma 
holders in a subject or those admitted 
and registereq for a Post-Graduate Dip- 
loma course, such as the appellant, to be 
considered for admission to the Post- 
Graduate Degree Course in 
available in the same group. 


4. A plain reading of this rule would 
show that no disqualification ig implied 
against applicants who have registered 
themselves for Post-Graduate Diploma 
Course in a subject. Rule 5 (d) does not 
prohibit the candidates eligible under 
R. 5 (a) from being considered for ad- 
mission to M. S. or M. D. on the strength 
of the qualification prescribed therein, 
on the other hand, if an applicant is re- 
gistered in a particular Post-Graduate 
Diploma Course, it enables the Selection 
Committee to consider him for admission 
to the Post-Graduate Degree Course in 
the subjects available in the same group. 
May be by such admission, he would be 
entitled to certain concessions in pursu-~ 
ing the course of study or is given credit 
for the periog already spent by him in 
the matter of registration for the parti- 
cular Post-Graduate Diploma Course in 
the particular subject. The fact that he 
will get some benefit on account of his 
being considered under R. 5 (d) for ad- 





that on 
account of the eligibility, which he has 
acquired under R. 5 (a) for being con- 
sidered by the Selection Committee for 
admission to M. S. (General Surgery) in 
view of hig performance in the entrance 
test, he should be denied admission. Such 
a reading of R. 5 (d) would nullify the 
effect of R. 5 (a). In our view, there is no 
warrant for reading this rule in such a 
manner as to nullify the effect of R. 5 (a). 
That intention in respect of applicants 
who fall within the ambit of R. 5 (b) and 
(e).is elear by the wording of the said 
sub-rule. The very fact that the said 
prohibition is not incorporated in sub- 
rule (d) of R. 5 would emphasise that 
the same prohibition cannot be implied 
in respect of those candidates who fall 
within the ambit of R. 5 (@: When the 
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rule-making authority has used different 
language in sub-rule (d) than the onze 
used by it in sub-rules (b) and (c} of R. 5, 
it would be straining the language and 
defeating the purpose of the rule to im- 
ply the same prohibition or same dis- 
qualification as envisaged by sub-rules (b) 
and (c) in respect of candidates who are 
‘admittedly eligible under R. 5 (a). Any 
grounds of policy or notions of waste of 
public money cannot alter the interpreta- 
tion of the rule. When the meaning of 
the words is quite plain, it is not open to 
us to strain the language and draw a 
conclusion exactly opposite to what fol- 
lows from the plain wording of that 
rule. In our view, it will be preposterous 
to deny admission to a candidate, who by 
virtue of his merit, is entitled to admis- 
sion to M. S. (General Surgery) on the 
mere ground that he had earlier qualified 
for admission to the Post-Graduate Dip- 
loma in Child Health, to which he was 
admitted and registered only because he 
could not earlier qualify for M, S. (Gene- 
ral Surgery). The rule-making authority 
did not intend the applicants, who had 
not already secured the Post-Graduate 
diploma or degree, to be denied admis- 
sion in a particular subject merely be-]/ 
cause he had registered himself in a 
particular subject for the Post-Graduate 
Diploma Course. Any training ha may 
have undergone would not, in our opin- 
ion, go waste if he is admitted to M. S, 
(General Surgery). 

5. Mr. M. R. K. Chowdary, learned 
Government Pleader contended that sub- 
rules (b), (c) and (d) should be read as 
provisos to R. 5 (a). This contention does 
not merit acceptance, Firstly, proviso to 
rule or Section has a definite connotabion 
and when R. 5 has four sub-rules, there 


ig no warrant for reading any of the sub- 


rules as provisos to the first sub-rule. 
That. apart, from the wording of sub- 
rule (d), it can never be read as a proviso. 
If at alj only sub-rules (b) and (c) could 
be read as provisos, for some of the can- 
didates eligible under R. 5 (a) are made 
ineligible, if they possess the qualifica- 
tions mentioned in sub-rules (b) and (e). 
As already discussed above, sub-rule fd) 
of R. 5 does not disqualify or make any 
applicant ineligible. It only makes cer- 
tain applicants eligible for being con- 
sidered for a particular group if that ap- 
plicant possesses the qualifications men- 
tioned therein. 

6... In view. of .the above | discussen, 
we hold that the authorities were in errcr 


o 


\ 


od 
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in refusing admission to the appellant in 
the Post-Graduate (General Surgery) 
Course of study. We, therefore, declare 
that he is entitled to be -considereq for 
admission to M. S. (General Surgery) 
course of study in the Osmania Medical 
College and to be given admission to that 
course according to the marks secured by 
him. If any other candidate, who has 
seured less than 138 out of 200 marks, 
has been granted admission to that course 
for the year 1981-82, the admission shall 
be given to the appellant if necessary 
by creating a supernumery seat. 


7. The order under appeal is set aside, 
the Writ Appeal is accordingly allowed 
and a direction as stated above shali issue 
to the respondents. There shall be. no 
order as to costs. Advocate’s fee Rs. 150/-. 

8. Learned counsel for the respon- 
dents makes an oral request for leave to 
appeal to the Supreme Court. We are 
unable to certify that this case involves 
such substantia] questions of law of 
general importance as require considera- 
tion of the Supreme Court or that this is 
otherwise a fit case for grant of leave. 
Leave refused. 

Appeal allowed. 
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CHENNAKESAV REDDI AND 
KODANDARAMAYYA, JI. . 
Union Bank of India, Visakapatnam, Ap- 
pellant v. M/s. Andhra Technocrat Industries 
and another, Respondents. 


A. A. O. No. 200 of :1980, D/- 21-7-1982.* 


Civil P. C. (5 of 1908), 
O. 38, R. 5 (1), (3) and R. 6 — Application 
under ©. 38, R: 5 for attachment before 
judgment — Notice to defendant to show 
cause why he should not furnish security — 
No interim attachment — Court satisfied 
with cause shown —. Application dismissed 
~~ No appeal lies against dismissal. 1928 
Mad WN 125, Dissented from. 


The plaintiff filed an application under 
©. 38, R. 5 (1) for an order of attachment 
of the defendant’s property before judg- 
ment. There was no interim order of attach- 
ment under ©. 38, R. 5 (3). Only an order 
was passed by the Court directing issue of 
notice under sub-rule (1) to the defendant to 
show cause why he should not furnish secu- 


*Against order of Principal Sub Judge, 
Visakapatnam, in I. A. No. 851 of 1979. 
a I i a ee 
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O. 43, R. 1 (@; 


A.LR. 


rity. Upon the defendant appearing and 
showing cause in answer to the notice, the 
application was dismissed. An appeal 
against the order of dismissal was filed under 
O. 43, R. 1 (q) of the Civil P. C. 

Held, that the appeal was not maintain- 
able. Case law discussed. (Para 7) 


Under O. 43, R. 1 (q} of the Civil P. C., 
orders under R. 6 (1) and (2) of O. 38 are 
appealable. An order dismissing an applica- 
tion under O. 38, R. 5 is not appealable. 
An order under R. 5 merely directing the 
defendant to furnish security or to- appear 
and show cause why security should not be 
furnished is also not appealable. Only an 
order allowing an application under O. 38, 
R. 5 and an order withdrawing the attach- 
ment made under sub-rule (3) of R. 5 of 
O. 38, any cause being shown by the defen- 
dant are appealable. In the instant case 
there being no interim attachment granted, 
the order did not fall within R. 6 (2) and as 
such was not appealable. Case law Relied 
on. 1928 Mad WN 125, Dissented from. 

(Paras 6, 7) 
Cases Referred: Chronological — Paras 
ILR (1955) 1 Cal 478 
AIR 1944 Nag 30 i 
AIR 1943 Bom 24 
AIR 1935 Pat 219 
AIR 1933 All 557 
1928 Mad WN 125 


G. Bhaskara Rao, for Appellant: B. Veera- 
bhadra Rao (for No. 1) and V. Rajendra 
Babu (for No. 2), for Respondents. 


CHENNAKESAV REDDI, J.:— This 
Civil Miscellaneous Appeal preferred under 
O. 43, R. 1 (q), C. P. C. raises a question of 
its maintainability. The question is whether 
an order dismissing an application uudet 
O 38, R. 5, C. P. C. for an order of attach- 
ment before judgment is appealable, 


2. The facts are short and simple. The 
Union Bank of India, Visakhapatnam, is the 
plaintiff in the suit. The suit is one for re- 
covery of money. The plaintiff filed an ap- 
plication under O. 38,R.5,C. P. C. for attach- 
ment of a sum of Rupees three lakhs lying 
with the Director General, Naval Project, 
Visakhapatnam, payable to the I defendant, 
before judgment. It was alleged on behalf of 
the plaintiff that unless attachment before 
judgment was ordered, the plaintiff-Balk 
would be put to serious loss and injury. 


S 
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Notice was ordered to the defendants on the 


said application. No conditional attachment 
order. was passed under. sub-rule (3} of O. 38, 


© R.-5, C. P.-C. ‘The defendants appeared 


and resisted the application contending that 
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the property mortgaged in ‘favour of the 


plaintiff-Bank was sufficient for the amount 
of the decree which may ultimately be found 
to be due in the suit by the defendants. 
The learned Subordinate 
the application holding that it was not prov- 
ed by the plaintiff-Bank that the value of 
3,000 Sq. yards of house site which is hypo- 
thecated by the 2nd defendant in favour of 
the plaintiff-Bank was not sufficient to cover 
the suit amount and costs in the event of 
there being a decree against the defendants. 
Aggrieved against the said order dismissing 
the application, the plaintiff has preferred 
this appeal under O. 43, R. 1 (q), ©. Pe. 


3. The learned counsel for the respon- 
dent-I defendant has taken an -objection 
relating to the maintainability of the appeal. 
He submits that no appeal is provided for 


under O. 43, R. 1, C. P. C. against an order 


dismissing an application under O. 38, R. 5, 
C. P. C. Such an ‘order, according to the 
learned counsel, cannot be deemed to be one 
under R. 6 which alone is made appealable 
under O. 43, R. 1 (aq), C. P.C. Let us, 
therefore, peep into the provisions of Rr. 5 
and 6 of O. 38, C. P. C. . 


- 4. “Rule 5. Where defendant may be call- 
ed upon to furnish security for production 
of property : , 
(1) Where, at any stage of a suit, the 
‘Court is satisfied, by affidavit or otherwise, 
that the defendant, with intent to obstruct 
or delay the execution of any decree that 
may be passed against him,— 
(a) is about to dispose of the whole of 
any- part of his property, or a 
(b} is about the remove the whole or any 
part of his property from the local limits of 
the jurisdiction of the Court the Court may 
direct the defendant, within a time to be 
fixed by it, either to furnish security, in such 
sum as may be specified in the order, to pro- 
duce and place at the disposal of the Court, 
when -required, the said property or the value 
of the same, or such portion thereof as may 
be sufficient to satisfy the decree, or. to: ap- 
pear and show cause why he should not fur- 
nish security. 
R. 6. Attachment where cause not shown 
or security not furnished: 


(1) Where-the defendant. fails to show 
cause why he should not furnish security, or 
fails to furnish the security. required, within 
the time fixed by- the Court, the Court may 
order that the property specified’ or _ such 
_ portion thereof as appears sufficient to satisfy 


any decree which may be passed-in the- suit; 


be attached... — 
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(2) Where the defendant shows such cause 
or furnishes the required security, and the 
property specified.or any portion of it has 
been attached, the Court shall order the 
attachment to be withdrawn, or make such 
other order as it thinks fit.” 

S. The dominant object of R. 5 is to pre-- 
vent the decree that may be passed against 
the defendant from being rendered unfruit- 
ful. The provisions of R. 5 can only be 
invoked when the Court is satisfied át any 
stage of the suit that the defendant has done 
or is about to do any act with intent to ob- 
struct or delay execution of any decree that 
may ultimately be passed against him. The 
Court may issue, on the application, notice 
to the defendant to appear and furnish se 
curity or show cause why he should nut fur- 
nish security for the satisfaction of 
the decree. The Court may also pass by the 
same order, immediately ordering attachment 
of the whole or any portion of the property 
specified by the defendant. Rule 6 contem- 
plates orders of two kinds in an application 
under R. 5: (1) Where the defendant fails 
to show cause on an application under R. 5 
why he should not furnish security, or fait 
to furnish the security required, withiy th? 
time fixed by the Court, the Court may make 
an unconditional order of attachment 
(2) Where the defendant appears and shows 
cause or furnishes the required security in 
pursuance of. the notice issued under R. 5 
and the specified property or’ any portion of 
it has been attached under sub-rule (3) of 
Rule 5, the Court shall order the attachment 
to be withdrawn. 


6. Now O..43, .R. 1 (q), C. P. C. makes 
both these orders under R. 6 appealabl: 
The other orders are not appealable. Aa 
order dismissing an application under O. 38, 
Rule 5 is not appealable. An order under 
Rule 5 merely’ directing the defendant tu 
furnish security or to appear and show causa 
why security should not be furnished is not 
appealable. Only an order allowing an ap 
plication under Rule 5 and an order with- 
drawing the attachment made under sub-rule 
(3) of Rule 5 any cause being shown by the 
defendant, are appealable. : 

7. .In this case there was no interim order 
of attachment passed under sub-Rule (3) of 
R. 5. Only an order was passed by tha 
Court under sub-rule (1) of R. 5 -directing 
issue of notice to the defendant to show cause 
why he should not furnish security, and on 
the defendant appearing and showing cause 
in answer to the notice to the Court, dismis- 
sed the application. There was no interim 


attachment pased under sub-rule (3) of R. 54 
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Therefore, the order passed by the Court 
below does not fall within sub-rule (2) of 
R. 6. Therefore, the order passed by tha 
Subordinate Judge is not appealable. 


8. Now turning to the support of judicial 
precedents, we find that the view expressed 
by us is shared by the High Courts of Cal- 
cutta, ‘Bombay, Allahabad, Nagpur and 
Patna. The Calcutta High Court in Hara 
Gobinda Das v. Bhur and Co., ILR (1955) 1 
Cal 478, held that an order -passed vader 
O. 38, R. 5, C. P. C. is appealable only 
when it comes under R. 6 of O. 38, C. P. C 
The learned Judges of the Calcutta High 
Court observed : 


“An order passed in an application under 
O. XXXVII, R. 5 of the Civil P. C. is ap- 
pealable only when it 
O. XXXVII, R. 6 of the Code. 


Sub-rule {1} of R. 6, O. XXXVI, covers 
all cases where the applications under 
O. XXXVII, R. 5 are eventually granted. 

Sub-role (2) of R. 6, O. XXXVI, how- 
ever which deals with cases where applica- 
tions under O.-XXXVIII, R. 5 are dismissed, 
does not cover all such cases but includes 
only those cases where a conditional order 
of attachment is made under O. XXXVII, 
R. bs tad 


` The Bombay High Court in Gopaldas 
Hiralal v. Mahadu Dagdu Patil, AIR - 1943 
Bom 24, held that an order under Order 38, 
Rule 6 (2) would only apply to a case where 
on the application of the plaintiff for attach- 
ment before judgment an order of interim 
attachment is made and after hearing “both 
parties the Court withdraws the attachment. 
A Division Bench of the Allahabad High 
Court in Om Prakash v. M. Ishaq, AIR 1933 
All 557, held :— ` 


_ <- “No appeal lies under O. 43 (1) (a), Civil 

P. C., where no conditional attachment has 
been made under O. 38, R. 5 (3) and the 
application for attachment before judgment 
ends in dismissal .on the defendant showing 
cause against it.” 


9. To the same effect is the judgment of 
the Nagpur High Court in Rebello v. Ladha- 
singh Bedi & Sons, AIR 1944 Nag 30. The 
view of the Patna High Court in Kedarnath 
Himatsinghaka v. Tejpal Marwari, AIR 1935 
Pat 219, is also to the effect that an order 
eventually passed rejecting the application 
for attachment before judgment is not such 
an order as is made appealable by Order 43, 
Rule 1 (q), C. P. C. The Madras High 
Court no doubt in T. B. Seetharama Chettiar 
v. Sellatbammal, 1928: Mad WN 125, struck 
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a somewhat discordant note from the view 
expressed by us. The learned Judge Srini- 
vasa Aiyangar, J. held that an order that is 
made by the Court on an application of the 
plaintlfi after return of the notice to the de- 
fendant to appeal and show cause why he 
should not furnish security is an order under 
O. 38, R. 6 and is therefore appealable. 


The scope of the rule in our opinion ‘has 
been so enlarged as to embrace all orders 
on an application under R. 5. But in ` that 
case the plaintiff filed an application fop 
attachment before judgment. Notice was 
issued to the defendant to show cause. The 
defendant appeared and an enquiry was 
made. Evaluation of the properties offered 
by the defendant as a security was made by 
the Commissioner appointed for that pur- 
pose. The Court was satisfied about the se- 
curity of the properties offered by the defen- 
dant. The defendant gave an undertaking 
that he would not alienate the immovable 
properties pending disposal of the suit. It is 
undoubtedly not a case where an application 
under O. 38, R. 5, C. P. C. is dismissed, but 
is partly allowed. However, if the decision 
is intended to lay down that an order dis- 
missing an application under O. 38, R. 5 is 
appealable, we record our respectable dis- 
agreement with the view expressed by the 
learned Judge of the Madras High Court. 


10. Even on the merits, we are 
that there is no intention on the part of the 
defendant to delay or cause obstruction in 
the execution of the decree that may ulti- 
mately be passed against him. The Court 
below held that the property mortgaged to 
the plaintiff-Bank at the time of sanctioning 
the loan is sufficient to satisfy the decree 
that may ultimately be passed against the 
We fully agree with the said 
finding. 

11, In the result, the appeal fails and it 
is accordingly dismlssed with costs. 


Appeal dismissed. 
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RAMA RAO, J. 
Tynala Musalayya, Petitioner v. J. Mohan- 
raj and others, Respondents. 
C. R. P. No. 126 of 1982, D/- 9-7-1982. 
(A) Civil P. C. (5 of 1908), ©. 22, R. 3 
~~ Succession Act (1925), Se. 213, 214 — 
Continuance of Mitigation by legal represen- 
tatives — Death of plaintif — Repistered 
Wilt of deceased preduced — Legatce under 
Mmea nnna sarae que g 
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Will can be added ss legal representative — 
Production of probate of Will is not essen- 
tial. v 
A person claiming to be the only heir and 
legatee under the registered Will of the 
deceased plaintiff, sought to be added as the 
legal representative of the deceased, on te- 
cord and produced the registered Will before 
the Court he can be added as legal represen- 
tative of the plaintiff. Production of probate 
of the Will before addition of the legatee as 
the legal representative is not essential. 
: (Para 10) 


The expression ‘established’ in S. 213 does 
not take in its fold the mere right to repre- 
sent the estate. It is only to obviate or get 
over the abatement of the suit and also to 
represent and continue the suit that the legal 
representative is brought on record and this 
does not clothe him with a right to the pro- 
perty of the deceased. Therefore in the con- 
text the expression ‘established’ has to be 
necessarily linked up with the actual right 
to assert the right -in the property. The in- 
sistence on production of the probate of the 
Will should be only at the time of actually 
laying a claim to the property and not at 
the stage of representation on behalf of the 
deceased plaintiff. Case law discussed. 

(Paras 4, 5, 10) 


(B) Succession Act (39 of 1925), S. 213, 


Part IX — Application of §. 213 — Chris- 


tians are not exempted. 


The perusal of Part IX of the Act. which 
ig concerned with the administration of the 
estate pursuant to the Will, read with S. 213 
makes it abundantly clear that exemption ta 
Christians cannot be spelt out. (Para 6) 
Cases Referred: Chronological Paras 
(1969) 2 Andh WR 479 
AIR 1963 Andh Pra 438 
AIR 1962 SC 1471 
AIR 1960 Andh Pra 273 
AIR 1938. Pat 613 
AIR 1916 Mad 512 (2): TLR 38 Mad 988 5 

Mangu Venkata Rao, fer Petitioner; 
P. Ram Shah, for Respondents. : 


“ORDER:— This Revision Petition ls 
against the order allowing the petition te 
add the respondent herein as the legal re- 


UA LA CA UL LA 


presentative of the deceased plaiatiff under 


O. 22, R. .3, C. P. C. ‘The averments in the 
affidavit in support of the petition are that 
the sole plaintiff died on 20-4-1980' and ‘she 
had no issues. The deceased plaintiff execut- 
ed registered Will in favour of the petitioner 
on 17-2-1977 in sound and disposing state 
of mind bequeathing all her moveable and 
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immoveable properties and therefore he is 
the only heir and legatee to the property of 
the plaintiff. This petition was resisted on 
the ground that the alleged Wil was not 
executed in sound disposing state of mind -. 
and the suit cannot proceed in the absencə 


- of production of succession certificate and 


+ 


the petition is not maintainable. 

2. The Court below examined two wit 
nesses and marked Ext. A-1 i. e., the regis- 
tered Will dated 17-2-1977 and found that 
Ext. A-1 is genuine and the petitioner is the 
only legatee of the deceased plaintif and 
held that the petitioner should be added as a 
legal representative of the plaintiff. 

3. The learned counsel for the petitioner 
contended that unless the Will is probated 
the petitioner is not competent to represent 
the estate and therefore he cannot be added 
as a`legal representative of the deceased. 
The learned counsel for the respondent con-: 
tended that the proposed legal representativs 
is the sole surviving legal heir to the plain- 
tiff and as such the probate of Will is not 
relevant and that the Succession Act does 
not apply to the Will executed by the Chris- 
tians and even otherwise it is not necessary 
to probate the Will at this stage as he is 
secking to bring himself on record as legal 
representative for purpose of representation. 


4. The essence of the contention of the 
leaned counsel for the petitioner is that Sec- 
tion 213 of the Succession Act postulates 
that the production of the probate of the 
Will is an essential requisite for vindicating 
the right under the Will. As the entire focus 
is upon S. 213 it may be extracted :— 


213. Right as, executor or legatee when 
established: (1) No right as executor or 
legatee can be established in any Court of 
Justice, unles a Court of competent jurisdic- 
tion in India has granted probate of the Will 
under which the right is claimed, or has 


‘granted letters of administration with the 


Will or with a copy of an authenticated copy 
of the Will annexed. l 

(2) This section shall not apply in the casq 
of Wills made ,by Muhammadans, and shall 
only apply — 

(i) in the case of Wills made by any 
Hindu, Buddhist, Sikh or Jain where such 
Wills are of the classes specified in clauses (a) 
and (b) of S. 57; and 

(ii) in the case of Wills made by any 
Parsi dying after the commencement of the 
Indian Succession (Amendment) Act, 1962, 
where such Wills are made within the local 
limits of the ordinary original civil jurisdic- 
tion of the High Courts at Calcutta, Madras 
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and Bombay and where such Wills are made - 


outside those limits, in so far as they relate 
to immoveable property situate within those 
limits. 

Section 213 is unequivocal and the pro- 
duction of probate of the Will or letters of 
administration is condition precedent for 
establishing a right under the Wil. It is 
profitable to have a glimpse of the other 
provisions of the Succession Act which throw 
light upon the scope and ambit of S. 213. 
Section 214 obligates the production of the 
probate or letters of administration or suc- 
cession certificate by a person claiming to 
the effects of the deceased. person or to exe- 
cute the decree passed in favour of the 
‘deceased person. Section 273 is 
with the conclysiveness and binding nature 
of the probate of Will and the debtors are 
afforded full indemnity if debts are paid to 
‘the representative pursuant to the probate 
or letters of administration. Section 276 
and S. 283 relate to the procedural aspect 
of the grant of probate or letters of admin- 
istration and it is provided that the probate 
shall be granted’ after notice to the concern- 
ed persons and also after due publicity. Sec- 
tion 283 is aimed at alerting the persons 
who have either direct or remote interest in 
the property of the deceased person to make 
representation with regard to their interests 
in the property. The object that can be 
discerned from the provisions is that the 
probate of the Will or letters of admin- 
istration is considered to be prima facie if 
not conclusive proof in support of the claim 
for the property under the Will and the pro- 
duction of the same is mandatory. The 
learned counsel for the petitioner laying em- 
phasis on’ the expression “established” in 
Section 213 contends that unless the Will is 
probated the petitioner is not entitled to 
come on record. The expression “establish” 
is not succeptible to the 
“sought to be given”. The expression 
- “establish” in the context is to make put or 
prove the right to the property bequeathed 
under the Will. As correctly pointed out 
by the learned counsel for the respondent 
the question of proving the right does not 
arise at this stage and this' is relevant only 
at the time when trial commences and when 
the legal representative seeks to rely upon 
the Will in the evidence or ‘otherwise. The 
petition to bring on record the legal repre- 
sentatives is for continuation of the proceed- 
ing and representation. on behalf of the 
deceased and this does not confer right un- 
less the probate of Will is produced at a 
later stage. The continuity of the litigation 
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interpretation ` 
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should not be confused with establishing 
right envisaged under S. 213. In the event 
of failure to bring legal representatives on 
record within the stipulated time due to delay 
caused in obtaining the probate of the Will 
the suit abates. Therefore, the insistence 
on production of probate of Will should be 
only at the time of actually laying a claim 
to the property. The production of the pro 
bate of the Will is insisted upon as the pro- 
bate is considered to be of high evidentiary 
value and unimpeachable document in view 
of the fact that it is granted after giving 
due publicity and also after giving an oppor- 
tunity tothe persons who make representa- 
tion regarding the execution of the Will etc. 
at the time of the probate of the Will. The 
expression “established” in S. 213 does not 
take in- its fold the mere right to represent 
the estate and therefore even at the incep- 
tion when the petition is considered for 
bringing on record the legal representative, 
the production of the probate of the Will is 
not visualised. It is only to obviate or get 
over the abatement of the suit and also to 
represent and continue the suit the legal re- 
presentative is brought on record and this 
does not clothe the legal representative with 
a right to the property of the deceased. 
Therefore. in the context the expression 
“Established” has to be necessarily linked up 
with the actual right to assert the rigbi ip 
the property. . 


5. The decisions cited may be considered: 
The Supreme Court in Hem Nolini v. Iso- 
lyne Sarojbashini, AIR 1962 SC 1471, held 
that in a suit between the parties regarding 
the claim for a property, the party who as- 
serts right under a Will has to necessarily 
produce the probate or letters of admin- 
istration for establishing the right. The pro- 
duction of the probate of the Will is essen- 
tial for establishing the right but it cannot 
be considered as a condition precedent or. 
the essential requisite for continuance of the 
litigation as such as the legal representative 
of the deceased. In K. Laxminarayan vV. 
Gopalaswami, AIR 1963 Andh Pra 438, the 
creditor who filed the suit died during the 
pendency of the suit and his legal represen- 
tatives were brought on record under O. 22, 
C. P. C. It was held that it is obligatory 
upon the legal representatives to produce 
the Succession Certificate and unless the 
Succession Certificate is produced the decree 
cannot be passed in favour of the legal re- 


‘presentatives and the time should be giver 


to the legal representatives to obtain succes- 
sion certificate in relation to the. debt in ~ 
question and as the opportunity was not 
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given by the Court below, the matter was 
remitted to the lower Court with a direction 
to give due notice to the legal representatives 


to enable them to produce the succession - 


certificate and decide the issue in the suit 
depending upon the production or otherwise. 
This case clearly demonstrates that the con- 
tinuance of the suit as such is not precluded 
by S. 213 or S. 214 of the Act but it is only 
at the point of time when the legal repre- 
sentative establishes his right, the production 
of succession certificate is imperative. ` In 
K. Apparao v. J. Venkanna, (1969) 2 Andh 
WR 479, in an execution petition filed by 
the son of the deceased father claiming right 
under the Will the Court below directed the 
legal representative to file the succession 
certificate. The Division Bench of this Court 
held that the execution of the decree cannot 
proceed unless the person is entitled fo suc- 
cession and the succession certificate is pro- 
duced as provided under S. 214 (1) (b) of 
_the Act and upheld the direction of the 
Court below. While affirming the view of 
the Court below the Division Bench again 
granted four months time from the date of 
the judgment for filing the succession certi- 
ficate as directed by the Court below. The 
principle that can be deduced from this case 
also is that the disposal of the petition for 
bringing on record legal representatives need 
not be stalled and the- time can be given by 
the Court to. produce the succession certi- 
ficate. ` 


The decision in Alamelammal v. Surya- 
prakasaroya Mudaliar, (1915) ILR 38 Mad 
988: (AIR 1916 Mad 512 (2)) is concerned 
with -the issue whether the mere production 
of the Will by the executor in the case is 
sufficient and in this context it is held that 
the production of the probate or letters of 
administration is essential and the produc- 
tion of the Will as such is not sufficient. In 
Mahabir Das v. Udit Narain, AIR 1938 Pat 
613, it was held that no rights whatsoever 
can be founded upon the Will in the absence 
of probate of the Will. 


In Narasayyamma v. Andhra Bank Ltd., 
AIR 1960 Andh Pra 273, the Division Bench 
of this Court held that S. 213 is not con- 
cerned with the vesting of the property of 
the deceased person in the executor and the 
vesting does not arise from the probate and 
the title is derived from the Will only. The 
grant of probate does not confer any title 
on the executor and can be relied upon in 
proof of the title. Sections 213 and 214 are 
not concerned with the continuance of the 
litigation by. the legal representatives. There 
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is no bar or impediment for the persons to 
bring on record as legal representatives or 
for the executor to come on recod as the 
person representing the estate, but at the 
time when the right is sought to be estab- 
lished under the Will the production should 
be insisted upon by the Court and even in 
a situation where the probate could not be 
obtained immediately the time -can be given 
for the production of the probate of the 
Will. The Court ‘below was seized of the 
matter with regard to the petition for bring- 
ing on legal representatives and at the stage 
of passing orders for bringing . on record 
the legal representatives, it is not necessary 
that the probate of the Will should be pro- 
duced. The procedure of bringing on record 
legal representatives is for the continuance 
of the litigation on behalf of the deceased 
person and if the insistence upon production 
of the probate.is made at this stage, the 
suit is likely to be abated as there will bø 
delay in granting probate of the Will or 
letters of administration. The object of Sec- 
tion 213 or Sec. 214 is to reinforce the right 
under the Will by the production of un- 
impeachable evidence viz., letters of admin- 
istration or probate of the Will granted by 
the Court. 


6. The learned counsel for the respondent 
contended that S. 213 does not apply to 
Christians and therefore the question of 
probate of Will executed by Christian does 
not arise. [t is not in dispute that the deceased 
plaintiff is a Christian. Sub-section (2) of 
S. 213 expressly adverts to the non-applicabi- 
lity of the section in the case of Wills made 
by Muhammadan and Cl. (i) of sub-sec. (2) 
is confined only to the Wills made by Hindu, 
Budhist, Sikh or Jain with respect of the 
Wills specified in clauses (a) and (b) of Sec- 
tion 57, This sub-section indicates that Sec- 
tion 213 applies only to the classes specified 
in clauses (a) and (b) of S. 57 but not to 
other categories of Wills made by the enu 
merated communities. Therefore, the ap- 
plicability of S. 213 in so far as these com- 
munities are concerned is partial as specified 
in this clause. The -partial application to a 
Parsi has been made in a similar pattern in 
clause (ii) of sub-section (2). The blanket 
exemption is for Muhammadans only. In 
the absence of any mention about the excep- 
tion regarding the Christians the exception 
specified with regard to the Muhammadans 
cannot be extended to Christians. Part IX 
is concerned with the probate, letters of 
admission and administration of the estates 
of the deceased. Section 217 provides that 
all Wills without any distinction’ whatsoever 
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and the administration thereof shall be made 
or carried out in accordance with the provi- 
sions of Part IX. Section 218 pertains to 
the administration of the estate in the case 
of Hindu, Muhammadan, Budhist, Sikh or 
Jain dying intestate. Section 219 is appli- 
cable to all persons other than the classes 
referred to is S. 218. Therefore, the persu- 
sal of Part IX which is concerned with the 
administration of the estate pursuant to the 
Will read with S. 213 makes it abundantly 
clear that exemption to Christians cannot be 
spelt out. 


7. It is‘contended by the learned counsel 
for the respondent that in the petition for 
bringing on record the legal representatives, 
jt was specifically stated that the proposed 
legal representative is sole surviving heir to 
the deceased plaintiff and he should be 
brought on record as legal representative 
apart from being universal legatee to the 
déceased plaintiff. This also can be raised 
at the stage of the commencement of trial. 


8. It must be observed that the Court be- 
low is justified in allowing the petition for 
bringing on record the legal representatives 
but erred in concluding that the production 
of the probate of the Will is not necessary 
at all. At the stage of trial of the suit when 
the legal representative seeks to claim right 
under the Will production of the probate of 
the Will is essential. In the event of the 
legal representative choosing to assert its 
right as the sole surviving heir, the question 
of production of the probate of the Will 
does not arise. 


9. Therefore, the Civil Revision Petition 
is dismissed. No costs. 


Revision dismissed. 
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` ALLADI KUPPUSWAML C. J. AND 
RAMA RAO, J. 


Nellore Bujjanna and another, Petitioners 
v. State of Andhra Pradesh and others, Re- 
spondents. 


Writ Petn, Nos. 2788 of 1976 
4-3-1982. 


(A) Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Act (37 of 1956), S. 2-A (introduced by Am- 
ending Act, 20 of 1975) — Vesting of forest 
Land, grazing land etc. in State without any 
provision for compensation — Validity — 
Amending Act introducing S. 2-A is Act re- 
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lating to agrarian reform and is protected 
by Art. 31A of Constitution. (Constitution 
of India, Art. 31A). i 

The contention of the petitioners that Sec- 
tion 2-A which vests in the State all cate- 
gories of lands referred to therein without 
providing for any compensation is ultra vires 
the Constitution cannot be accepted. The 
contention of the State that Art. 31-A is 
applicable as the Amending Act relates to 
agrarian reform must prevail. The parent 
Act had to be enacted as it was found that 
certain inams and other intermediary tenures 
had escaped. the provisions of the Estates 
Abolition Act. It was decided that these 
inams also should be abolished and the Act 
of 1956 was enacted. But at that time, no 
provision was made with regard: to forest 
land, grazing land, etc. It was considered 
necessary that in order to effectively imple- 
ment the agrarian reform envisaged by the 
parent Act by the abolition of the inter- 
mediary tenure and converting all the lands 
into ryotwari tenure all the forest lands, etc. 
should also be vested in the Government. 
These lands also formed part of the grant, 
and, but for the amendment the lands would 
continue to be under inam tenure without 
being abolished or converted into ‘ryotwari 
tenure. If these provisions had been enact- 
ed in the main Act itself, there cannot be 
any doubt that the entire Act including this 
provision would have been protected by 
Article 31-A of the Constitution as the Act 
was for implementing agrarian reform that 
is, to abolish the inam tenure. The mere 
fact that S. 2-A was introduced by way of 
amendment later would not make any differ- 
ence. Article 31-A applies and hence the 
validity of S. 2-A is beyond challenge by the 
petitioners. AJR -1967 SC 661, Followed; 
AIR 1972 SC 2027, AIR 1972 SC 2240, AIR 
1972 SC 2301, AIR 1973 SC 2734 and (1972) 
1 Andh LT 270, Distinguished. (Para 25) 

(B) Andhra Pradesh (Andhra Area) Inams 
(Abolition and Conversion into Ryotwari) 
Act (37 of 1956), S. 2-A (introduced by Am- 
ending Act, 20 of 1975) and S. 7 — Inam- 
dars sought to be dispossessed on basis that 
land falls mder S. 2-A — Enquiry into 
nature of land. 


Section 3 provides for determination of the 
question whether a land is an inam land or 
whether such a land is a roytwari, Zamindari 
or inam village and whether it is held by 
any institution. Under Sec. 7, the Tahsildar 
shall after serving a notice on all the persons 
or institutions interested in the grant- of 
ryotwari pattas in respect of fhe inam lands 
concerned and after giving them a reason- 
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able opportunity of being heard and exam- 
ining all the relevant records, determine the 
persons or institutions entitled to ryotwari 
pattas in accordance with the: provisions of 
S. 4 and grant them ryotwari palta. This 
provision, on the face of it, deals only with 
an enquiry regarding the persons who are 
to be held entitled to a ryotwari patta. in 
respect of the lands for which such a patta 
can be granted. After amendment by the 
introduction of S. 2-A of the Act transfer- 
ring all. communal, poramboke, waste and 
forest lands to the Government no separate 
provision was made for making an enquiry 
into whether a particular land belongs to the 
category of the lands mentioned in the sec- 
tion or not. It is however well settled that 
even where there is no express provision in 
a statute providing for a notice to the ag- 
grieved party or an opportunity being given 
to him, the statute has to’ be so interpreted 
so as to be in consonance with the principles 
of natural justice. The enquiry under S. 7 
must in the circumstances be so construed 
as to include an enquiry into the nature of 
the lands. Thus S. 7 should be so construed 
as to include a determination of the question 
whether the lands from which the inamdars 
are sought to be dispossessed fall under the 
category of S. 2-A or whether they are lands, 
for which they are entitled to patta. 


(Para 32) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1654 i 28 
AIR 1975 SC 1193 ' 24 
AIR 1973 SC 2734 22. 30 


AIR 1972 SC 2027 i l 17 


AIR 1972 SC 2240 18, 30 
AIR 1972 SC 2301 21, 30 
AIR 1972 Andh Pra 161 (FÐ) 6, 7 
(1972) 1 Andh LT 270 

AIR 1971 SC 1992 D 11 
AIR 1968 SC 394 A 24 
AIR 1967 SC 661 14, 16, 17, 19, 21, 25 
AIR 1965 SC 632 27. 30 
AIR 1965 SC 1017 29 
AIR 1963 Andh Pra 105 10, 12 
AIR 1962 SC 50 R © X 
AIR 1962 SC 137 27 
AIR 1962 SC 821 27 
AIR 1961 SC 288 27 
AIR 1961 SC 1649 27 
AIR 1960 SC 1080 27 
AIR 1959 SC 519 27 
AIR 1956 SC 503 27 


M. Jagannadharao, ©. Adinarayanareddy, 
K. V. Subrahmanya Narsu, M. Bhujangarao, 
P. Babul Reddy, M. R. K. Choudary, M. V. 
Ramana Reddy, P.. Kondandaramayya and 


N. Bujjanna v. State 


A. P. 415 


M..B. Rama Sarma, “for . Petitioners; Ad: 
vocate General, Govt. Pleader and N. Subba 
Reddy, for Respondents. - 


KUPPUSWAMI, C. J.:— These writ peti- 
tions are posted before this Bench on receipt 
of the opinion of a Full Bench consisting of 
five Judges reported in N. Bujjanna v. Tah- 
sildar, Rapur, (1980) 1 Andh WR 235: AIR 
1980 Andh Pra 118. 


~ 2. The relevant facts are stated in the 
Judgment dated 7-7-1978 of the Full Bench, 
referring it to a Fuller Bench and they are 
also in the judgment of the Fuller Bench 
and it is unnecessary to repeat them in 
detail. However, a few facts may briefly be 
Stated, . 3 


3. The Andhra Pradesh {Andhra Area) 


' Inams (Abolition and Conversion into Ryot- 


wari) Act (Act No. XXXVII of 1956) (for 
short, the Act) was amended by the introduc- 
tion of S. 2-A in the following terms:— ` 
- “Notwithstanding anything contained in 
this Act all communal lands and poram- 
bokes, grazing lands, waste lands, forest 
lands. mines and quarries, tanks, tank-beds 
and irrigation works, streams and rivers, 
fisheries and ferries in the inam lands shall 
stand tansferred to the Government and vest 
in them free of all encumbrances ” 


4. Notices were issued to several inam- 
dars by the concerned officers of the Govern- 
ment that various categories of lands held 
by the inamdars which were enumerated ia 
Section 2-A of the Act; vested in the Gov- 
ernment and they were therefore asked to 
surrender possession of those lands. The 
petitioners who are some of the inamdars 
filed the writ petitions questioning the vali- 
dity of the notices: directing them to surren- 
der possession. 

5. Apart from other contentions peculiar 
to each of the cases, the common contention 
raised in these writ petitions was that Sec- 
tion 2-A which vests in the State, all the 
categories of lands referred to therein with- 
out providing for any compensation, is ultra - 
vires the Constitution. It was also contend- 
ed that S. 2-A of the Act applies only to 
communal lands, porambokes etc. in inam 


` lands, but there were no such inam lands in 


existence as on the date of coming into 
force of the Inams Abolition Act and all 
the lands became converted into ryotwari 
tenure and vested in the imamdars except te 
the extent provided in S. 4 of the Act, by 
which in regard to inam lands in Inam vil- 
lages, the tenants were entitled to ryotwari 
patias in respect of a portion of the land. 
Hence Sec. 2-A bas no application at ail to 
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the lands held by the inamdars for which 
they were entitled to get a ryotwari .patta 
under the provisions of the Act. 

6. It was contended on behalf of the State 
that S. 2-A of the Act, was a step in the 
implementation of the agrarian reforms and 
hence it was protected by Art. 31-A of the 
Constitution. 
tention, it was argued on behalf of the State 
that until and unless a ryotwari patta was 


granted under the provisions of the Act all 


the lands continue to be inam lands and 
hence S. 2-A would apply to all the lands 
held by the petitioners. For this proposition, 
reliance was placed on the decision of a Full 
. Bench of this Court in Y. Veeramma vV. 
R. Surudamma, AIR 1972 Andh Pra 
where it was held that the Abolition Act 
does not affect the effacement of the Inam 
tenure from the date of the passing of the 
Act and the conversion from inam tenure 
to ryotwari tenure takes place only from the 
date of the grant of the ryotwari patta. 
When these writ petitions came up before 
“a Bench consisting. of Kondaiah, J. (as he 
then was) and Raghuvir, J., they felt thal 
this decision requires reconsideration by a 
Full Bench. Accordingly, the writ petitions 
were heard by a Full Bench consisting of 
Kuppuswami, J..(as he then was), Lakshma- 
iah and P. A. Chowdary, JJ. The Full 
Bench was of the view that the writ petitions 
should be posted before a larger Full Bench 
consisting of five Judges in order to decide 
whether the decision in Y. Veeramma V. 
R. Surdudamma (supra) is correct or not in 
so far as it decided that the Act does not 
affect. the effacement of the Inam_ tenure 
from the date of passing of the Act, and the 
conversion into ryotwari tenure takes place 
from the date of grant of ryotwari patta. 
But, as the petitioners have raised several 
other questions peculiar to each of the writ 
petitions, it was suggested that after the 
larger Full Bench decides the above ques- 
tion, the matter may be posted - before a 
Division’ Bench for dealing with the petitions 
on merits in the light of the decision of the 
Full Bench. 


7. Accordingly these writ petitions were 
heard by a Full Bench of five Judges. The 
Full Bench held that the ‘decision of the 
Full Bench in Y. Veeramma v. R. Surud- 
amma (AIR 1972 Andh Pra 161) (supra) is 
correct and does not require reconsideration 
and the question referred to was answered 
accordingly. In other words, the effect of the 
` “conversion into ryotwari tenure and until 
conversion into ryotwari tenure takes place, 
the Inam tenure continues. The abolition 
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In regard to the second con-. 
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of the Inam tenures would take place simul- 
taneously or contemporaneously with the 
conversion of inam lands into ryotwari. 
tenure. After the above opinion of the Full 
Bench was given, these writ petitions have 
been posted for hearing before this Division 


` Bench. . , 


8. The contention that S. 2-A of the Act - 
is ultra vires the Constitution, as no com- 
pensation is provided in respect of the lands 
mentioned in the said section which vests 
in the Government, is reiterated before us. 
On behalf of the State reliance is placed 


“upon Art. 31-A of the Constitution. 


9. It may now be taken as fairly well 
settled by a series of decisions of the 
Supreme Court and of the High Courts that 
in order to have the protection of Art. 31-A 
of the Constitution, the legislation in ques- 
tion must be one relating to agrarian re- 
forms. It may be noted, however, that the 
learned Government Pleader argued for the 
extreme position that it is not necessary that 
a law should be one relating to agrarian 
reforms in order to attract the provisions of 
Art. 31-A of the Constitution. We are not 
inclined to agree with this contention. We 
will be dealing in detail with this part of the 
argument in a later part of the judgment. 
We therefore proceed on the footing that in 
order to seek the protection of Art. 31-A 
of the Constitution, the State has to satisfy 
us that the impugned provision is -one relat- 
ing to agrarian reforms. 

10. The main Act was the subject of 
consideration by a Division Bench of this 
Court in Suranarayana y. State of Andh. 
Pra., AIR 1963 Andh Pra 105, which upheld 
the validity of the Act. This Court observ- 
ed that in view of Art. 31-A (2) the Act is 
not open to challenge even on the ground 
that no provision is made for payment of- 
compensation. l 


11. The learned counsel for the Inamdars 
do not challenge the validity of the main 
Act or the correctness of the above decision, 
but submit that S. 2-A of the Act which was 
introduced much later, is not covered by the 
said decision and as it cannot: be said to 
relate to agrarian reforms, it does not enjoy ` 
the protection of Art. 31-A of the Constitu- - 
tion. In S. N. Medhi v. State of Maha- 
rashtra, AIR 1971 SC 1992, it was held that 
the protection of Art. 31-A is available not 
only to Acts which come within its terms 
but also to Acts amending such Acts to in- 
clude new items of. property or which change 
some detail. of -the scheme of the Act. pro- 
vided firstly that the. change.-is‘noft- such as 


~ 


would take it out, of Art. 31-A.or ‘by. itself 
ig not such as would not be- protected. by it 
and secondly that the ‘assent of the President 
has been given to the amending. statute. .-It 
becomes therefore necessary to consider and 
determine whether S. 2-A introduced by the 
Amending Act itself is such as would be 
protected by Art. 31-A, that is, whether the 
Amending Act also relates to. agrarian re- 
forms. is 
> AZ. Itis argued on. 1. behalf of the Inam- 
dars that Sec. 2-A has nothing to do with 
agrarian reforms, as envisaged by the parent 
Act. Act XXXVII of 1956 was introduced 
because certain inams escaped the provisions 
of the Estates Abolition Act, as. they did 
not come within the definition of an ‘estate’ 
under that Act read with the Estates Land 
Act. It was felt that such inams also should 
be converted into ryotwari tenure. The 
main Act.did not deal with land-other than 
cultivable lands, in the possession. of the 
tenants, Inamdars, Jagirdars, as the.case may 
be. Under the; amendment, however, all 
communal] lands, porambokes,. grazing lands, 
waste lands, forest lands, mines: and quarries, 
‘tanks, beds.-and irrigation ..works, streams 
and river; fisheries and ‘ferries in the <itiami 
lands shall stand: transferted. to the ‘Govern: 
ment. - By: itself S. 2-A ‘does “not appéear-to 


have. any. relation to agrarian- refornis.: -° vt: 


is not for..the: purpose “of converting ‘those-- 
Jands..into ryotwari . tenure that a A 
is enacted .but-to vest all. these. lands in'the.’ 


Government.” Section. 2-A ` in `, other-i- words a 
stands in- isolation. and -does ‘not. fit in with ’ 


the scheme of: the parent Act.: In ‘this con- 
nection, reference’ is also made to the state- 
ment: of objects and reasons of Act, 20 of 
1975 introducing, S. 2-A. which is in the fol- 
lowing terms : 


“The : Andhra Pradesh Andira - Area) 
Inams (Abolition and Conversion into Ryot- 
wart) Act, 1956, mainly provides for the 
abolition of all minor inams including chari- 
table and-religious service inams. In. the 
case of inam ‘lands in .ahy-:inam village 
which are not held by an ‘institution and are 
In occupation of tenants the . tenants get 
ryotwari -pattas for .two-thirds of the lands 
and the Inamdars of :one-third: of the lands. 
if.. there are no tenants “im ‘occupation: the 
Inamdar gets-a- ryotwari . patta for the entire 
extent. In the case of inam lands in a ryot- 
wari or zamindari. village, the. Inamdars get 
fhe patta ‘in respect. thereof.’ In. “other 
words, in the .case.of inam village, the: Act 
recognises the.-existence of . ocaupancy< rights 
ia favour of the tenants, whereas , it does 
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not recognise the existence of such rights 
‘in the case of inam lands in’ the ryotwari 
and zamindari villages. There are, however. 
certain inam lands in the ryotwari: ani 
zamindari. villages where tenants have been 
recognised‘ to possess rights of -permaneni 
occupancy through custom having the force 
of law or by virtue of a Court’s decree, etc. 

The Government have, therefore, decided! 
to amend the Act, 


(1) to provide that where the Reverie 
Court after enquiry makes a declaration to 
the effect that tenants in inam lands i'a 
ryotwart or zamindari village have possessed 
tights of permanent occupancy the provi- 
sions of the Act shall apply to such inam 
lands as if they were inam lands in inam 
villages, and that where pattas have already 
been granted to Inamdars in such Cases, 
such grant shall not affect the rights of per- 
manent occupancy possessed by tenants; “te 

(2} to provide for the vesting in the Gov- 
ernment of communal lands in inams; +- 

(3) to treat as Inamdars the persons, who 
in good faith and for valuable consideration 

_ have purchased unenfranchised. inam- lands 
from: Inamdars .other tham institutions~or ' the 
successors-in-title . of. such. persons, .: suid -tho 


- purpose: of :this Act; and : a w 


(4) to čonfef -on the Board of: ~ Sevens 

Upevisiowary powers- under: the- Act. . 
“Tt is‘ clear’ from- ‘the ‘statement of objects and 
'Téasons that so far as the vesting in the Gov- 
ernment: of the lands described under S. 2-A 
is concerned, it has no -connection at ll 
‘with. the parent. Act. As a matter of fact, 
para (2) of the Statement of.. Objects and 
Reasons refers only. to provide for the vest- 
ing of communal lands in inams. No refer- 
ence at all is made to the other class of lands. 
like forest lands, grazing lands, mines ete, 
which are included in S. 2-A. It is theres. 
fore argued that S. 2-A by itself has no con- 
nection with any agrarian reforms nor hag 
it anything to do with the scheme of agra- 
rian reforms únder the parent Act and heñce 
the decision in Suryanarayana v. State of 
Andh. Pra. (AIR 1963 Andh Pra 105) 
(supra) applying. the provisions of Art. 31-A 
to the parent Act is of no assistance to the 
State and S. 2-A must, be held to be outside 
the purview of Art.` 31-A. Inasmuch as 
admittedly no compensation is provided, I 
‘must be struck. down. 

‘43. On.the other hand; ‘it. is- contended 
on behalfyof the. State, that the main. object 
of introducing. the Estates Abolition Act and 
abe, m TAn ‘Act of 1220; wag: ‘to 
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. the two-thirds: of the land. 
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abolish all intermediary tenures and to assi- 
milate, all lands in the State to the ryotwari 
tenure No doubt, in the main Act, no re- 
ference was made to the vesting of any cate- 
gories of land in the Government. The 
scheme of the original Act was to convert 


' inam lands into ryotwari lands and to prant 


pattas either,in-whole or in part to the 
Zamindar, Inamdar or to the tenant, as the 
case may be, It was also provided that in 
the case where Inamdar is entitled to patta 
for only one-third of the land, the one-third 
share of the'inam land must be deemed to 
be the compensation payable to the Inamdars 
in lieu of the extinguishment of his right in 
It was however 
felt that in order to implement the agrarian 
reforms contemplated under the main Act, 
it was also necessary to vest all communal 
lands, porambokes, forest lands, grazing 
lands etc. in the inams also in the State. It 
is not necessary to have a separate scheme 
of agrarian reforms to justify S. 2-A. As 
abolition of inams itself is a part of agra- 
rian reforms, the process of such abolition 
would include vesting of all lands referred 
to. in S. 2-A' in the State. This would also 
partake the character of agrarian Teform. 


‘14. We now proceed to deal with the 
decisions cited on both sides in support. of 
their respective contentions. The learned 
Government Pleader relied strongly on the 
decision m' State of U. P. v. Anand- Brahma, 
ATR. 1967 SC 661. The Uttar Pradesh Legis- 
lature passed the U. P. Zamindari Abolition 
and Land Reforms Act, 1950. By a notifi- 
cation dated ‘30-6-1953 the Siate of U. P. 
extended the provisions of the Act to apply 
to the areas to the south of Kaimur Range. 
In July, 1953, it issued another notification 
directing ‘the jvesting of all estates situated 
to the south of Kaimur including the Par- 
gana Agori comprising of 123 villages, own- 
ed by the petitioner. Tt was contended by 
the petitioner that Pargana Agori was not 
an estate within the meaning of Sec. 3 (B) 
of the Reforms Act. On Jan. 1, 1964, the 
U. P. Act 1 of 1964 amended the definition 
of ‘Estate’ by which Pargana Agori also be- 
came an estate’ within thë Reforms Act. It 
. was contended that the impugned Act can- 
‘ot be saved under Art. 31-A because it was 
not passed for agrarian reforms and se- 
condly, included an ‘area within the defini- 
tion of ‘estate? in the Reforms Act which is 
not an estate within the meaning of ` Arti- 
cle 31-A (2).' The Supreme Court observed 
that Pargana Agori was- -a Jagir or inam 
within the meaning of Art. 31-A (2) and the 
notifications ¡must therefore be upheld. 


a 
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Dealing with the argument that the acquisi-- 
tion of estate was not for the purpose of 
agrarian reforms becatise hundreds of square 
Iniles of forest area was sought to be acquir- 
ed, the Supreme Court observed (Para 29): 

“As we. held that the area in dispute is a 
grant im the nature of Jagir or inam, its 
acquisition like the acquisition of all . Jagir 
inams, or similar’ grants, was a. necessary 
step in the implementation of the agrarian 
reforms and was clearly contemplated in 
Art, 31-A.” i 
The learned Government Pleader argued 
that the present case was practically on all 
fours with the above decision of the Supreme 
Court. The inams were sought to be abo- 
lished under the Act of 1956 and as these 
lands namely, the forest.lands, grazing lands, 
communal and poramboke lands also form 
part of the grant in inam, even according 
to the Inamdars the amendment by intro- 
ducing S. 2-A vesting all. these lands im the 
Government is a necessary step'in the im- 
plementation of the -agrarian reforms " con- 
templated by the main. Act. 

15. The learned counsel for the inane 
dars, however, sought to distinguish the 
above decision by pointing out. that the 
parent- Act did not deal with the vesting of 
the mam lands in the State as was the case 
before fhe Supreme Court. The parent Act, 
in the present case only provided for com- 
version of the inam lands into ryotwari 
It. cannot, 
therefore, be said that. vesting of forest 
lands, etc. was.a part of the implementation 
of the scheme under the parent Act ; 

16. The learned counsel for the Inam- 
dars, on the other. hand, drew our attention 
to a number of decisions of the Supreme 
Court which, according to them, support 
their contention and many of which dis- 
tinguished the earlier decision of the: Supreme 
Court in State of U. P. v. Anand Brahma 
(AIR 1967 SC 661) (supra). 

17. ‘In M. R. &.Produce Co. v. State of 
Kerala, AIR 1972 SC 2027, dealing with the 
Kerala. Land Reforms Act, the Supreme 
Court observed in para 17 that the lands 
which are held or let for the purpose of 
agriculture would come under Art. 31-A (2) 
(iii) but waste lands, forest lands, land for 
pastures or sites of buildings and other 
structures occupied by cultivators of- land 
etc, would only be out of the purview of 
Art. 31-A (2) if they are held on independent 
tenures and’ are not parts of land held or 
let. for purposes of agriculture or for 
purposes ancillary thereto. The Supreme 
Court obese that, that was the result of 


1982 ` 
the decision in State of U.P. v. Anand 
Brahma (supra) where it was held that in 
case of grant of the nature of a Jagir or 
inam its acquisition for the purpose of agra- 
rian reform would be protected under Arti- 
cle 31-A in spite of the fact’ that hundreds 
of square miles of forest land were com- 


16. In Balmadies Plantation Ltd. v. State 
of Tamil Nadu, AIR 1972 SC 2240, the 
Supreme Court had to deal with the provi- 
sion of acquisition of forests of Janmam 
land. While it held that the object and 
general scheme of the Act was for imple- 
menting the agrarian reforms and protected 
by Article 31-A, so far as the forests in 
Janmam estate are concerned their acquisi- 
tion wag not in furtherance of the object of 
agrarian reforms and was not protected by 
Article 31-A; in para 18, the Supreme Court, 
observed : 


“There is nothing in the Act to indicate as 
to what would be the purpose for which the 
said forest would be used after the transfer 
of Janmam land containing forests to the 
. In-the absence of anything 
in the Act to show the purpose for which the 
forests are to be used by the Government, it 
cannot be said that the acquisition of the 
forests in Janmam land would be for a pur- 
pose related to agrarian reform. The mere 
fact that the ownership ‘of forests would 
„stand transferred to the State would not show 
that the object of the transfer is to bring 
about agrarian reform. Augmenting the re- 
sources of the State by itself and in the ab- 
sence of anything more regarding the purpose 
of utilisation of these resources, cannot be 
held to be a measure of agrarian reform. 
There is no material on the record to indicate 
that the transfer of forests from the Janmi to 
the Government is linked in any way with 
a scheme of agrarian reform or betterment 
of the village economy.” 7 Y 


19. Referring to State of U. P. v. Anand 
Brahma (AIR 1967 SC 661) (supra) fhe Su- 
preme Court observed that the Court in that 
case was dealing with the acquisition of an 
estate which was a grant in the nature of 
jagiri or inam or similar grant and it was 
found that the acquisition was a necessary 
step in the implementation of agrarian re- 
form, whereas in thé case before them, they 
were not concerned with the Jagir or inam 
or other land and hence much assistance 
would not be derived from the decision in 
State of U. P. v. Anand Brahma. ” 


. 28. The learned counsel fer the inamdars 
submit that in the present case also except 
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that the ownership of the forests, etc. stands 
transferred to the Government, the purpose 
for which the forests are to be used is not 
indicated in the -Act and there is no mate- 
rial to show that the transfer of the forests 
etc. is linked in any ‘way with a scheme of 
agrarian reform. 

21. Another case in the same volume viz., 
K. D. H. P. Co. v. State of Kerala, AIR 1972 
SC 2301 is also’ relied on by the learned 
counsel for the petitioners, In that case, it 
was observed in para 64:- ` 


_ “If the State was to use lands for purposes 
which have no direct connection with the 
promotion of agriculture or welfare of agri- 
cultural population the State could be re- 
strained from using the lands for those pur- 
poses. Any fanciful connection with these 
purposes would not be enough.” 

Referring to State of U. P. v. Anand Brahma 
(AIR 1967 SC 661) (supra) the Supreme 
Court held that the decision must be under- 
stood in the light of the provisions of the 
U. P. Zamindari Abolition and Land Re- 
forms Act 1950 which was enacted by the 
impugned U. P. Act 1 of 1964. The zrant 
in the nature of Jagir in that case stood in 
the same position as all the big jagirs and 
zamindaris in U. P. and it had never been 
urged that the Act of 1950 was not a measure 
of agrarian reform. It may be noted, how- 
ever, that the ultimate decision of the Su- 
preme Court in K. Ð. H. P. Co. v. State of 
Kerala was to uphold the applicability of 
Article 31-A to Kannan Devan Hills (Re- 
sumption of Lands) Act which provides for 
reservation of lands for promotion of agti- - 
culture and for welfare of agricultural popula- 
tion and assignment of remaining lands to 
agriculturists and agricultural labourers which 
purposes were held to be covered by the ex- 
pression, “agrarian reforms”. 

22. In State of Kerala v. G. R. Silk Mfg. 
(Wvg.) Co., AIR 1973 SC 2734 the Supreme 
Court had to deal with Kerala Private 
Forests (Vesting and Assignment) Act, 1971 
Which purported to acquire forest land with- 
out payment of compensation. The Supreme 
Court found, on an examination of the pro- 
visions of the Act, that the Act was for im- 
Plementing a scheme of agrarian reform in 
assigning the lands on registry or by way of 
lease to poorer sections of the rural agricul- 
tural population. The .Supreme Court ob- 
served that a fear was expressed when such 
a course if genuinely implemented it may 
lead to deforestation on a large scale lead- 
Ing to soil erosion and silting of rivers and 
streams and will actually turn out to be de- 
trimental -to the interests of the agricultural . 
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community in the ‘long run, The Supreme 
“Court, however, observed that it is for the 
legislature to balance the comparative ad- 
vantages of a scheme against the possible dis- 
“advantages of resulting deforestation. It is 
. presumed that the legislature knows needs of 
the people and will balance the present ad- 
‘yantages against the possible future dis- 
“advantages. It was also observed that the 
conditions under which an assignment of 
forest land was to take place were prescribed 
by rules and the rules would have to be con- 
sistent for the purposes of this Act. 


93. It is argued by the petitioners in this 
‘case that under the present Act, there is no 
scheme to assign the forest lands to agricul- 
'turists nor are there any rules providing for 
“such an assignment. 

ted that if the object of the vesting of the 
forest and other lands in the Government is 
to enable it to enhance its revenue by cutting 
‘and selling the timber and by leasing the 
grazing lands, mines, etc. these purposes can- 
not be said to be purposes relating to agra- 
rian reform. Krishna Iyer, J. who delivered 
a separate judgment observed that agrarian 
reform is more humanist than mere land re- 
form and, scientifically viewed, covers not 
merely abolition of intermediary tenures, 
zamindaris and the like but restructuring of 
village life itself. The concept of agrarian 
reform is a complex and dynamic one.. In 
para 30, the learned Judge has given various 
„illustrations of agrarian reforms. He how- 
ever. pointed out that in ascertaining whe- 
ther the impugned enactment outlines a blue 
print for. agrarian reform. the Court will look 
.to the substance of the statutory proposal 
and not its mere outward form. The Court 
should: not be too gullible to:acept a scheme 
of agrarian reform when it is nothing but a 
-verbal subterfuge, but at the same time the 
. Court should not be too astute to reject such 
-a scheme because itis not satisfied with the 

‘. wisdom of the scheme or its technical sound- 
- ness. ‘He also added that if the State Gov- 

ernment merely goes on making money. by 

cutting and selling the timber grown on 
- forests ` without implementing the definite 
proposals of agrarian reform contemplated 
-by the Act within a reasonable time, it would 
“be a subversion of the statute and in such a 
case: it would be competent to the aggrieved 
“parties to take legal action compelling - the 
--State to make good the statutory promise 
. and tò act in terms of the Act and if. the 
forests are diverted for uses outside the 
` scope of the Act,” the Court could restrain 


“the State from such ‘illegitimate: adventures. 


T 
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It is therefore submit- _ 
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24. As we have dealt with in detail cases 
dealing with acquisition of forest lands. ete. 
which are directly in point,.we do not con- 
sider it necessary to refer to other decisions 
cited by Sri P. Kodandaramaiah, in support 
of the contention that unless the legislation ` 
is related to agrarian reform, it will not be 
protected by Article 31-A for instance Dy. 
Commr., Kamrup v. Durganath, AIR 1968 
SC 394 where land was acquired for con- 
structing a dam, Godavari Sugar Mills v. 
S. B. Kamble, AIR 1975 SC 1193 where land 
was acquired for housing scheme etc. The 
petitioners also relied upon the decision of 
a Division Bench of this Court in Jagan- 


‘nadha Rao v. State of A. P., (1972) 1 Andh 


LT 270 in which the Andhra Pradesh (Telan- 
gana Area) Inams Abolition Act, 1967 was 
held to be void. The Act vested all pasture 
lands, forest lands etc. in the Government 
but did not provide for any compensation. 
It is argued that Section 2-A is practically 
in the same terms as the Act whose validity 
was questioned in the above decision in so 
far ag it related to acquisition of forest, 
grazing land etc. without compensation and 
hence, in view of the above decision, Sec- 
tion 2-A must also be held to be void. A 
careful reading of the judgment,- however, 
would disclose the essential difference between 
the two cases. As pointed out by the learned 
Judge in that case, the Andhra Pradesh 
(Telangana Area) Abolition of Inanis Act 
(VII of 1955) was passed in 1955 and it 


came into force on 20th July, 1955. Under 


that Act all the inams were abolished, but 
due to certain reasons, the enquiry which 
had to be made by the Collector in regard 
to grant of patta and determination of quan-.. 
tum of compensation was in effect suspend- 
ed. The result was that the inamdars „could 
not get patta for their land nor could they 
get compensation, as the relevant provisions 
were never brought into force. As the. pro- 
perty had vested in the Government _they 
could not deal with it in any manner as they 
had no title or interest in the property. This 
position continued till the impugned” legisla- 
tion, viz. Act IX of 1967 was „enacted, In the 
particular circumstances;. the Jearned. J udge 
held that there was no need ‘to abolish . the 
inams as they were already abolished long 
before. the impugned Act. was passed. The 


‘only purpose behind the impugned Act, was 


to deprive the inamdars of their compensa- 
tion. It was therefore held that. the effect 
of the impugned Act is really not an Agrarian 


reform but to. destroy the. rights | of, ‘inamdars 


and others. “who. were . assured, compensation l 


under the repealed Act.. ‘Thus,’ ‘although: the 


| 
| 


-Aet pretended to enact a law relating: ‘to 
agrarian reform, it was a device. to deprive 
the inamdars and other persons of their ac- 
quired rights under the repealed Act. -The 
Act was therefore a colourable legislation, 
-and hence not protected by Art. 31-A. We 
«do not think that the petitioners’ contention 
that the same considerations which applied 
in Jagannatha Rao v. State of A. P. (supra) 
prevail in this case also. 

ge After a careful consideration of all 
‘the decisions cited by the counsel on either 
side, we are of the view that the contention 
of the State that Article 31-A is applicable 
as the amending Act relates to agrarian re 
form has to prevail. As pointed out earlier, 
the parent Act had to be enacted as it was 
found that certain inams and other inter- 
mediary tenures had escaped the provisions 
bf the Estates Abolition Act. It was decid- 
ed that these inams also should be abolished 
and the Act of 1956 was enacted. But at 
that time, no provision was made with re- 
gard to forest land, grazing jand, etc. It 
was considered necessary that in order to 
effectively implement the agrarian reform 
envisaged by the parent Act by the abolition 
of the intermediary tenure and converting all 
the lands into ryotwari tenure all the forest 
lands, etc. should also be vested in the Gov- 
ernment. These lands also formed part of 
the grant, and, but for the amendment the 
lands would continue to be under inam 
tenure without being abolished or converted 
into ryotwari tenure. We are of the view 
that the decision in State of U. P. v. Anand 
‘Brahma (AIR 1967 SC 661) (supra) is ap- 
„plicable to this case also. If these provisions 
‘had been enacted in the main Act itself, there 
cannot be any doubt that the entire Act in- 
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same time, we would like 
to observe that the vesting of the forests and 
other grazing lands must continue to be a 
part of agrarian reform and as has been re- 
peatedly pointed by the Supreme Court in 
various decisions should not be used as a 
device to augment the revenue of the Gov- 
ernment by merely cutting the timber in the 
forests and selling it or deriving profit by 
leasing out for grazing, fisheries, etc. ir- 
respective of the fact whether they would 
help in agrarian reform. In this connection 
it has to be pointed out that no rules have 
been framed even though the amendment 
came into force in 1975. It is hoped that 
rules will be framed suitably so as to justify 
the stand taken by the Government that vest- 
ing of these lands is also part of the agrarian 
reforms and measures will be taken to see 
that these lands are administered by the 
Government in order to effectuate the 
schemes of agrarian reform without being 
merely used as its sources of revenue by tha 
Government, 


i 26. In the view we have taken, it is 
strictly unnecessary for us to consider the 
extreme contention put forward by the learn- 
ed Government Pleader that it -is not neces: 
sary that a legislation is enacted relating to 
agrarian reform in order to come within the 
protection of Article 31-A and it is sufficient 
if the conditions laid down in Article 31-A 
are satisfied. : But since elaborate arguments 
have been addressed éxténding over a number 
of days, we consider it desirable to briefly 
réfer to the decisions cited by the learned 
Government Pleader as well as those cited 
by the counsel.-for the petitioners on™ this 
aspect and express our views on this matter. 


`e 27, The: learned J Government Pleadet 


{tected by Article 31-A of the Constitution 
Tas the Act was for implementing agrarian 
reform that is, to abolish the inam tenure. 
\The mere fact that Section 2-A was intro- 


pointed: out ‘that the language in Article 31-A 
does not warrant the imposition of a-.condi- 
tion for its applicability that .the impugned 
legislation: should relate to agrarian reform 


Pduced by way of amendment later would 
‘not, in our view, make any difference. This 
“circumstance that these lands form ‘part of 


as no reference at all is made to agrarian re- 
form in that article. He refers to the ear- 
lier decision of the Supreme Court in Bhair-- 


“the inam and their vesting in the Govern- 
“ment is an essential step in the implementa- 
‘tion of the agrarian reform, namely, aboli- 
“tion of inam tenure, is the circumstance 
“which distinguishes the case from ‘the various 
‘decisions relied upon by “the petitioners and 
“brings it in line with the decision in State of 
-[U. P. v. Anand Brahma (supra) relied on by 
‘|the’ Government. We’ therefore agree with 
‘the contention of the Government that Arti- 
“Tele -31-A applies and..hence the :yalidity- of 
| Section, 2-A :isi beyond challenge by. the,, peti- 


bendra v. State of Assam, AIR 1956.SC 503, 
‘in which it was -held -that the Assam Stat: 
Acquisition of Zamindaris Act was a law 
providing for. acquisition of an estate within 
the meaning of Article 31-A.and its constitu- 
tionality cannot be questioned on the ground 
of a contravention of any of the provisions 
of -Part: III of ‘the ‘Constitution. He submis- 
‘ted that there is absolutely no reference tu 
agrarian reforms in ‘this decision. He sub- 
-mitted ; that. it is: true. that.in Atma Ram. v" 
State of Punjqb,,AIR ; 1959 SC 519. dealing 


> 


422 A. P. 


with Article 31-A the Supreme Court ob- 
served that Article 31-A was emacted to save 
legislation effecting agrarian’ reforms. This 
was also the view taken in Kochuni’s case 
AIR 1960 SC 1080 in which it was observed 
that the object of Article 31-A was io bring 
about a change in agricultural economy and 
its scope cannot be extended by interpreta- 
tien to overrule ‘the object implicit in the 
article. The learned Government Pleader 
‘however drew our attention to the decision 
in Gangadhara Rao v. State ef Bombay, 
AIR 1961 SC 288 and State of Bihar v. 
Rameswar Pratab, AIR 1961 SC 1649 in 
which there was no reference to agrarian re- 
~ forms and no reference was made to 
Kochuni’s case. He also relied strongly on 
' subsequent decisions of the Supreme Court 
in State of Bihar v. Umesh Jha, AIR 1962 
SC 50; Sonapur Tea Co. v. Dy. Commr., ATR 
1962 SC 137; Jagvantsinghji v. State of Guja- 


rat, AIR 1962 SC 821 in which also. there 


was no reference to agrarian reforms or 
Kochuni’s case. He strongly relied on an- 
other decision, in Ranjit Singh v. State of 
Punjab, AIR 1965 SC 632 in which Hidaya- 
tullah, J. observed as follows (para 11): 
“There is reason to think that the Kechuni 
cease was regarded on other occasions too, 
as one decided on its own. facts.” 
He also pointed out that though the decision 
in Sonapur. Tea Company Ltd. v. Dy. Com- 
missioner, AIR 1962 SC 137 was decided a 
year after Ko case, there is no mention 
of the dicta in the former case. But it. has 
to be noted that ultimately Hidayatullah, J. 
observed that Kochuni case cannot apply to 
cases where the general scheme of legislation 
is definitely agrarian reform and under. its 
provisions something ancillary thereto in the 
interests of rural economy, has to be under- 
taken to: give full effect to the reforms. He 
went on to add {para 13). 


'“Whe scheme: of rural development today 
envisages not only equitable distribution of 
land so that there is no undue imbalance in 
society resulting in a landless class on fhe 
ene hand and a; concentration of land in the 
hands of a few: on the other, but envisages 
also the raising; of economic standards and 
bettering the rural health and social condi- 
tions. If agrarian reforms are to succeed, 
Mere distribution of land te the landless is 
not enough. There must be a proper plan- 
ning of rural economy and cenditiens.....” 
It is clear, therefore, that this decision Can- 
not be relied on} as an authority for the pro- 
position that the law need net relate to 
agtarian reform in order to come within Arti- 
cle 34-A. Ail that is said is ‘that the expres- 
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sion ‘agrarian referm’ has to be understood 
in a very wide sense. l 
28. The learned counsel for the petitioners 
also relied strongly on the following observa- 
tions of Beg, J. in State of Haryana v. 
Chanan Mal, AIR 1976 SC 1654 {para 34): 


“Article 31-A of the Constitution is not 
confined to legislation for agrarian refera 
Agrarian reform is only ene of the possible 
or alternative objects of such acquisition”. 


29. Ii is no doubt true that there are 
here and there observations of the Supreme 
Court in seme cases which have the effect 
of throwing some doubt on the proposition 
that one of the prerequisites, of the applicabi- 
lity of Article 31-A is that the jegislation in 
question must relate te agrarian reform. But 
by and large, the Supreme Court has 
stuck to the principles enunciated in the 
earlier cases that the legislation in question 
should be one relating to agrarian referm. 
In Vajravelu case AIR 1965 SC 1017 it was 
clearly laid down that Article 31-A ef the 
Constitution is enacted only to implement 
agrarian reform which expression has te be 
given a comprehensive meaning so as to. in- 
clude the provisions made for the develop- 
ment of rural economy. The impugned 
enactment was sustained only on the ground 
that it was a necessary step in the imple- 
mentation of the agrarian reform. 


30. In Bálmadies Plantafions v. State of 
Tamil Nadu (AIR 1972 SC 2240) (supra) it 
was held that the object and general scheme 
of the Act showed that the acquisition of 
the estate was for implementing the agrarian 
reforms and that the Act was therefore pro- 
tected by Arlicle 31-A of the Constitation. 
Again in K. D. H. P. Co. v. State of ‘Kerala 
(AIR 1972 SC 2301) it was observed that the 
Act envisages reservation of land far promo- 
tion of agriculture and fer welfare of agri- 
cultural population and assignment of re- 
maining lands to agricultnrists and agricul- 
tural labourers, and these purposes are cover- 
ed by the expression ‘agrarian reform’ and 
the legislation is potected from challenge by 
Article 31-A. It is unnecessary to multiply 
cases which are innumerable in which . the 
Supreme Court always proceeded on fhe 
footing that the legislation, in order to come 
within Article 31-A sheuld be shown to re- 
late to agrarian reform. [tis no donbe true 
that the expression ‘agrarian reform’ has been 
held to be understood im .a very wide sense, 
as pointed out by Hidayatullah J. in Ranjit 
Singh v. State of Punjab (AIR 1965 SC 632) 
(supra) and by Krishna Tyer J. in State af 
Korala v. G.. R. Sik Mig. (Wyg) Co. (AR 


1973 S€ 2734). (supra). We. therefore. think 
that it is teo late im the: day to contend. that 
it is pot necessary fer the State of -establish 
that the legislatien relates to agrarian reform 
iœ order te come within the protection of 
Article 31-A. Asyhow, as we have already 
observed, it is not necessary to decide this 
question. in view of our conclusion that the 
amending Act introducing Section 2-A is an 
Act relating to agrarian reform and is pro- 
teeted by Article 31-A. D l 

31. It was alse contended on behalf of 
tbe inamdars that the impugned orders 
either declaring the lands as forest, peranr 
boke or waste lands or directing them te 
deliver possession of such lands were passed. 
without . netice- to: them ‘and without giving 
them. an epportunity to satisfy the authoritied 
that they de not belong to any of the cate- 


gories of lands mentioned in Section 2-A of — 


the Act but are cultivable lands in respect of 
which they are entitled to a patta. It is 
therefore argued that even assuming that 
Section 2-A is not ultra vires, the impugned 
orders or notices have to be struck down. 


X. In the Andhra. Pradesh (Andhra 
Area) Inams ¢Abelition and Cenversion inte 
Ryotwar?) Act, 1956, Section 3 provides for 
determination of the question. whether-.a land. 
is an inam land or whether such. a land ts a 
ryotwari, Zamindari or inam village and 
whether it is held: by: any institution. Under 
Section 7, the Fahsildar shall after serving 
a notice on all the persons er institutions 
interested: in the. grant of ryotwari pattas in. 
respect of the inam lands concerned and 
after giving them a reasonable opportunity 
of being heard: and: examining. all the relevant 


records, determine. the: persons er institutions ` 


entitled to ryotwari pattas in, accordance 
with the provisions. of Section 4 and grant 
them. ryotwart patta. An appeal is provid- 
ed against the. said order to the revenue 
Court. ‘This. provision, an the face of' it; 
deals. onfy with an enquiry regarding the per- 
sons who: are to be held entitled to. a` ryot- 
wari patta in respect of the lands for which 
such a patta can be granted. After amend- 
ment by the intreduction of Section 2-A of 
the Act transferring all communal, poram- 
boke, waste and: forest. lands to. the Govern- 
ment no: separate provision was made for 
making an enquiry into. whether a- particular 
land Gelongs to the category’ of the lands 
mentioned in the section or not. It is pos- 
sible that the Gavernment may claim that 
certain lands are: poramboke lands or forest. 
Iands ete., But the fmamdar may question 
such a claim: and contend: that it does not 
Belong to any ef those categories, but is a 
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cultivable land. It is pointed out by 
inamdars that there is ne prevision for 
enquiry inte the nature of the land, if th 
is.any such dispute. It is however’ well 
settled that even where there is no expr 
provision in a statute providing for a noti 
te the aggrieved: party er an opportuni 
being given te him, the statute has to be so 


interpreted so as to be in consonance with the 


principles of natural justice. We are of. 
view that the enquiry under S. 7 must in 
circumstances be se construed as to inclu 
an enquiry into the nature of the lands. 
The learned Government Pleader having 
regard to the state of authorities and in view 
of the fact that large items of property of 
the inamdars are being acquired without com- 
pensation under Section 2-A of the Act and 
the principles of natural justice require that 
they should be given notice and an opportu- 
nity to satisfy the authorities that the lands 
de- not come under the category of the lands 
mentioned in Section 2-A rightly admitted 
before us, that Section 7 should be so con- 
stroed as to include a determination: of the 
question whether the lands from which the 
inamdars are sought to be dispossessed fall 
under the category of Section 2-A or whe- 
ther they are lands, for which they are 
entitled to patta. In all those cases, there- 
fore, where the Tahsildar bas- come to the 
conclusion that the: lands are poramboke, 
forest lands or grazing lands, without giving 
a notice and. an. opportunity to the inamdars 
to satisfy him to the contrary or has issued 
a notice ef eviction without such enquiry, 
we direct that the inamdars if so advised, 
may prefer an appeal under Section 7 (2) of 
the Act, and the appellate authority will 
give them an opportunity to produce before 
it all evidence, documentary and oral, to 
satisfy the authority that the lands do not 
fall under the category of lands mentioned 
in Section 2-A ‘but are cultivable lands to 
which the inamdars are entitled to patta 
either in-whole-or in part. It is true that in 
the normal course, as no notice was given 
by the Tahsildar, we would. have quashed the 
notices and. directed him to issue a notice to 
show cause why the lands should not be 
taken possession: of by the Government as 
having vested in them: under- Section 2-A. 
But having regard to the long time that has 
elapsed since the date of the issue of notices 
which were in 1976 or 1977, we consider, in 
the interests of all parties, that it is suffi- 
cient instead of quashing the notices to 
allow the inamdars to prefer an. appeal and 
direct the appellate authority to conduct the 


enquiry after giving an epportunity to the 
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inamdars to lead’ évidence. As the inamdars 
have failed substantially in ‘the writ peti-. 
tions, the writ petitions are dismissed subject 


to the above directions. Advocate’s fee 
Rs. 100/- in each. 


33. In view of the fact that we are now 
directing by this judgment that the inamdars 
should prefer an appeal against the orders, 
we direct that the appeal should be enter- 
tained if made within sixty days from today. 


34. In W. P. Nos. 2788 and 1269 of 1976 
however we find from the records that an 
appeal was preferred against the order of 
the Tahsildar which was treated as an ap- 
peal under Section 7 (2) of the Act, evidence 
was let in and the appellate authority after 
. considering the evidence, dismissed the ap- 
peal and a further revision petition also was 
dismissed. Hence, both these writ petitions 
are dismissed, but without the directions 
given in the other writ petitions. There will 
be no order as to costs. Advocate’s fee 
Rs. 100 in’ each. 


35. In W. P. No. 1225 of 1978 it has 
been brought to our notice that patta was 
granted to the inamdar. . It is also admitted 
in the. counter-affidavit. Subsequently, ‘even 
' -the land acquisition- proceedings were taken ~ 
’ on the: footing that the land belongs'to the © 
inamdar. Hence.it is clear that it has already’ - 
‘become ryotwari land vested in the inamdar.’ 


t ti ee, ate 
Fhe impugned notice treating it ‘as one fall E ' separately ‘fo each “subject; 


authorities, call a ‘course of study’; 
‘general pool candidates to the extent of the 


. ing under: Section. 2-A-is therefore-clearly: in-. 
valid, :. The. W.. P: is allowed., but. in the, cir- 
curnstafices, . without -costs: *Advocate’s fee 
Rs.. 100/-. .- 

i ; Order accordingly. 
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' RAGHUVIR AND JEEVAN REDDY, JJ. 
- P. Lakshmipathi and others, Appellants v. 
Co-ordinator, Common Admissions Com- 
Mittee, College of Engineering, Osmania 
University, Hydeiavas and others, Respon- 
dents. 

` Writ Appeals Nos. 711 and 712 of . 1981, 
D/- 31-12-1981.* j 

~ (A) Constitotion of India, Article 15° — 
A. P. G. O. Ms. No. 1793 Education D/- 
23-9-1970 (as modified in G. O. Ms. No. 996, 
BP/- 11-11-1957), Para 9 — Rules of Admis- 
sion. to B. E./B. Tech. Courses, R. 19 —-:Ad- 
mission of Scheduled Castes, Scheduled Tribes 


* Against judgment of single Judge of this 
_ +, Court in’ W.-P. Nos: 5357 and 5714. of 1981, 
Dys 22-10-1981. Peter cee sve 


g eee 
@Z#GZ/B273/82/SNV ` a eee 


P. Lakshmipathi. v.’ College of ‘Enginéering 


A. LR. 
and other backward class candidates.for B: E;/ 
B. Tech. Course in 1981-82 session — Back- 
ward class ‘RB’ candidates selected in general 
pool — Accommodation thereof fn course of 
study of their choice by counting them 
against reserved quota — Provision in G.O. 
Ms. and R. 19 must be deemed to be violat- 
ed. W. P. Nos. 5357 and 5714 of 1981, D- 
22-10-1981 (Andh Pra), Reversed. 


Where the authorities while selecting Sche- 
duled Castes Scheduled Tribes ete. candidates 
for B. E./B. Tech. course for 1981-82 session, 
in order to accommodate certain backward 
class ‘B’ candidates in respect of particular 
subject course of study desired and insisted 
upon by them in B. E. and B. Tech. course, 
counted such candidates against the seats re- 
served for backward class candidates, after 
they were selected in general pool and, as a 
consequence, certain backward class ‘B’ 
candidates were deprived of admission. to the 
B. E./B. Tech. course altogether, the selec- 
tion made must be deemed to have violated 
the G. O. Ms. and R. 19 of the Rules bear- 
ing on the reservation for backward classes. 
W. P. Nos. 5357 and 5714 of 1981, “D/- 
22- 10-1981 (Andh Pra), Reversed. ` 

(Para 13) 

“Indeed, while making ‘the selection (i) the 
Tule of reservation ought to have been ap- 
plied to, the B. E/B.. Tėch; course as such, 

eis to ‘the total number of seats (1240) ` and 


Gi) the — 


seats available for general pool, should have 
been. called first, in the order of merit, ir- 
respective of the fact whether a candidate 
therein belongs to a reserved or non-reserved 
group. They should have been given the 
subject/course of their choice, subject to the 
availability of seats. There could be no 
question of any candidate from this general 
pool being transferred to, or counted agaitist 
the reserved quota. In other words, in -the 
matter of choice of course of study/subject 
merit is given priority. (iii) After the general 
pool seats are filled up, the reserved lists 
ought to have been taken up. Since choite 
of subject/course of study may be relevant 
even at this stage, the proper and equitable 
course would be to prepare a combined merit . 
list of the reserved groups, and call them’ in 
that order, and allot them the subject of 
their choice to the extent of availability “of 
seats in each subject. Hence again, mërit 


counts in the matter of choice. of --subjéct/ -. - 


© gt ga 


course of study: What must,’ ‘however, . be 


-ensured-in-deing: this-is that. candidatgs.from 
- @atch- reserved: group get their full quota: iof 


which the” 


1982 . 


reserved seats... (Of course, if the number, of 
candidates available is less, than the “pumber 
of seats reserved for a particular . group, the 
procedure prescribed in Notes (c) and (d) to 
i 19 shall have to be followed.) , 
. (Para 11) 

. B) Constitution of India, Articte 133 (1) 
— Substantial question of law of general im- 
portance — Decision declaring selection to 
B. E./B. Tech. Courses in A. P. Universities 
for session 1981-82 of reserved class candi- 
dates by allotting them to reserved quota 
after their selection in general pool is viola- 
tive of G. O. Ms..No. 1973/Edn. D/- 23-9- 
1970 and University Rule 19 of Rules for 
admission to B. E./B. Tech. courses — Does 
not Involve any substantial question of law 
of general importance. (Para 15) 
Cases Referred: Chronological Paras 
(1981) W. P. Nos. 569 and 570 of 1979, i 

14-9-1981 (Andh Pra)- 


G. Vedantha Rao, for Appellants; P. ae 
Reddy, Standing Counsel . for Osmania 
University, Govt. Pleader and S. Venkat 
Reddy, for Respondents. | 


JEEVAN REDDY, J. :— An issue. of con- 
siderable importance relating to- the proce- 
dure. to’ he followed in making admissions 
‘to thé" Engineering 


question ‘is: 
tule- of: reservation in- favour of ‘backward 
classes . and others;-in the” matter of admis- 
sion to B.-E./B. Tech.. ‘Courses ‘in the Engi- 
neering Colleges ? Until the current acade- 
mic year, admissions were made by the in- 
dividual Universities by themselves. It was 
found that such a practice was creating seve- 
ral complications, resulting in long delay in 
finalizing the admissions, due to variation in 
the dates of admission, and duplication of ad- 
mission in case of some students. -To avoid 
such delays, it. was decided to have a com- 
mon Entrance and a common Admission 
Committee for, all the Universities in the 
State, except Sreé Venkateswara University. 
The total number of seats available in the 


Osmania, Andhra, Kakatiya and J. N. T. 


Universities is 335, 220, 145 and 540 respec- 
tively, the. total being 1240. Out of these, 
18%, 4% and 25% are reserved in favour of 
schedule-castes, scheduled-tribes, and back- 
ward-class candidates, respectively. Among 
the. backward-class candidates, the ‘B’ Group 
candidates are entitled to 10% and ‘A’ ,Group 
-candidates to 7% of the seats, . 


2° 2%. In . implementation~ of the decision 
‘aforesaid a.-common-. Admission Committee 


P.. Lakshmipathi y. College. of Engineering 


Course’ ‘in Osmania: 
‘Andhra, Kakatiya and J. N. T. Universities 
-i8 involved” in ‘these~ appeals. The “specific: 
- how to apply and: operate the. 


~. evaluation of merit, 


l 1733 reads as follows = ..-. 
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was constituted to synchronize the process 
of admission. in- the four institutions. DC 
Lakshminarayana, Professor of Engineering 
College, Osmania University, Hyderabad,, 
was made the Co-ordinator on behalf, of all 
the Universities, to co-ordinate the work 
connected with admissions to all the Univer- 
sities. Another teacher, Prof. G. Lakshmi- 
narayana of J. N. T. University, was made 
the Convener of the ‘Common Entrance Ex- 
amination Committee, on behalf of these 
Universities, According to the counter- 
affidavit filed by the Registrar of Osmania 
University, a common list of all the eligible 
candidates was-prepared, purely on the. basis 
of merit and, from this list, tentative lists ` 
of general category, scheduled castes, sche- 
duled-tribes and backward-class candidates 
were prepared purely on the basis of merit. 
Intimations were sent by the Co-ordinator ‘to 
more candidates than the number of seats 
available to each category, since it was ex- 
pected that some candidates, may not pass 
the qualifying test, while some may not be 
able to produce genuine certificates and. yet 
others may have joined other courses. of 
education.. The interviews were conducted 
from 16th "July to. 24th July, 1981, they were 


_ meant only .for the purpose of scrutinizing 


the certificates of candidates, and to ascer- 
tain . their choice Of. subjects, and not for 
-The idea was- that the 
entire .process of admission must_be „óver by 
24th of July, in all the Universities, ` i 


_ 3. In the B. E./B. Tech. course, ee are 
serveral Branches viz, Civil, Electrical, 
Mechanical, and Electronics and Communi- 
cation Equipment, which are common to all 
the four Universities. Besides the above, the 
Osmania University has got 25 seats.in the 
Mining Engineering. The Technical /Chemi- 
cal .Engineering Course is available ` ‘in 
Osmania, Kakatiya, and Andhra Universities, 
while Metallurgical and Mining Engineering 
subjects are taught in Kakatiya and Andhra 
Universities respectively. It so happens ‘that 
one or two subjects attract a large nuniber 
of students. We understand the Electronics 
and Communication Equipment subject was 
the most coveted. one during the eiirent 
academic year. 


4 Article 15 of the Constitution perrhits 
reservation in favour of scheduled-castes, 
scheduled-tribes, as well as~ backward-class 
students. Reservation in the matter of- ad- 
missions ‘to Professional Colleges is govern- 
ed by G. Q. „Ms. No. 1793, Education, dated 
23-9-1970, “ag, “Modified , in. G, O: Ms. No. 996, 
dated 11-11- ~1975, ` Para:.9 of G. O. Ms. No. 


7) 
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“9. The Commission has recommended 
that the reservation of seats should be over 
and above the seats obtained by the Back- 
ward Classes candidates in the open competi- 
tion. The Government agree that the candi- 
dates selected, in the open competition need 
‘not be counted against the reserved quota; 
but it is not desirable to select candidates in 
two compartments, ene for the general pool 
and the other, for the reserved quota, as this 
would cause hardship to the candidates be- 
longing to ‘the ether communities. In order 
to protect the interests of the backward 
classes and: at. the same. time without causing 
prejudice to the interests ef the candidates 
belonging to other communities, the Govern- 
ment direct that the following procedure be 
adopted for selection of candidates for the 
reserved seats iin the professional courses : 


A list of all candidates will be prepared 
strictly in the} order of merit. From this 
merit list, selections will be made in the order 
of rotation specified in Annexure II fer vari- 
ous faculties. | 

When no suitable’ candidate for a seat re 
served for any particular group of backward 
classes, is available, that seat will accrue to 
the next group, in the order ef rotation. Only 
if -no‘ suitable ‘candidate should be available 
in any of the four groups, then that seat will 
lapse to the general pool”. | 
By G. ©:. Ms: No. 996, Education, dated 
-11-11-1975 the following modification was 
provided :— 

“3: The 
cided that the rotation system prescribed m 
para 9 of G. O. Ms. No. 1793 Educatton, 
dated 23rd Sept., 1970, and in Annexure H 
thereof, may be ‘dispensed with and the pro- 
cedure being , ' followed by the Osmania 
University and ' ‘Andhra University shali be 
adopted for selection of candidates for ad- 
mission into’ various faculties.. Accordingly, 
in supersession joef the- orders in para 9 of 
G. O. Ms. No. 1793 Education, dated: 23-9- 
1970, the Government direct that the follow- 
ing procedure be followed for selection of 
candidates for admission into all professional 
courses, with immediate effect.. 

(i) In the first’ instance, candidates should 
be selected for the general seats (unreserved 
seats) only, strictly in the order of merit. 
After this is done, selections should be made 
for each reserved group separately in the 
order of merit. 

Gii) If sufficient number of Sandideees are. 
not available to fill up the seats reserved for 
scheduled-castes, they shall be filled up by 


suitable candidates, from the scheduled-tribes. 


and vice versa”. 
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5. Te the same effect are the Rules of 
Admission of the Universities concerned 
herein. By way of illustration, we may refer 
to the rule of reservation as stated in the 
information supplied by the Osmania. Univer- 
sity, which bears the title “Extract of Rules 
of Admission to B. E./B. Tech. Courses (Pro- 
fessional Faculties)”. Rule 19 under the sub- 
heading ‘General’ reads as follows :— | 

“19. Reservations :— (1} A reservation of 
not less than 14%, 4% and 25% of ‘the total 
number ef seats in each course shall be re- 
served te the students belonging to Scheduled 
Castes, Seheduled Tribes, and. Socially and 
Educationally Baekward Classes categories 
respectively. In the case of Backward Classes 
the reservation of 25% seats will be allotted 


as follows for various gr 


Greup ‘A’—7% Group B 10%, Group ‘C’ 
1% Group (D’—7%, Total 25%. 

Note :— (a) In the. first instance, candi- 
dates will be selected for the general seats 
(unreserved seats) only strictly in the order 
of merit. After this is dene, selection shall 
be made for such reserved . groups, sepa- 
rately, in the order of merit. 

(b) Scheciled Castes/Scheduled ‘Tribes and 
Backward Class candidates who get seats ‘by 
merit will not be countéd against seats re- 
served for them and sueb candidates will go 
into’ the list of general seats. 

(c) If sufficient number of candidates are 
not available to fill up the seats reserved for 
Scheduled: Castes, they shall be filled up by 
suitable eandidates' from Scheduled Tribes 
and vice versa. H the required. number of 
candidates: are net available for filling the 


quota ef seats reserved for Scheduled Castes - 


and Scheduled. Tribes, they may be filled bs 
by candidates from the general pool on 
basis ef merit obtained’ at entrance test. 


(© If sufficient number of candidates of 
any particular group of Socially and Educa- 
tionally Backward Class are. not available 
to fill up seats reserved for that group, they 
may be filled up by suitable candidates in 
next group. m the order of merit by rota- 
tion. Tf no suitable candidate is available 
in. any of ine four groups, then the seats shall 
be filled up: from the general poof ... ... ..” 

(Note:— The remaining portion of the 
Rules is omitted as not necessary for the 
present. purpose). 

6. Now we shall state as to how actually 
the, rule of reservation was applied and 
operated, and then we shall examine whether 
the procedure followed is consistent with the 
Government Orders and the aforesaid rulé 
of reservation. Here again, we adopt the 
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facts as stated in the connter-afidavit filed 
by the Registrar of Osmania University. Ac- 
cording to him, each subject in B. E./B. Tech., 
is a separate course of study. In -other - 
words, Civil Engineering, Electrical Engineer- 
ing, Electronics and Communication Engi- 
neering, Mechanical Engineering, Mining 
Engineering, Chemical Engineering and 
Metallurgical Engineering, is each a separate 
course of study. Since Rule 19 says that the 
reservation shall be made in each course of 
atudy, seats available in each course of study 
were allocated to General, Scheduled Castes, 
Scheduled Tribes and Backward Classes, re- 
spectively. According to this, the seats re- 
served for Backward Class ‘B’ group candi- 
dates in all the Engineering Colleges, came 
to 123. According to the 2nd respondent's 
affidavit, the break-up of those 123 seats was 
in the following manner :— 
(See Table below) 

7, Now, the procedure followed at the 
interview was the fellowing: “whenever a 
candidate was called, he was given the in- 
formation with regard to the availability of 
seats in various courses in the institution 
which he applied for. W£ there was any 
vacancy in the course. which he had. opted 
for, he was admitted accordingly. Such of 
the backward class or ofher candidates who 
were called in the general quota, were given 
seats depending upon the availability of seats 
and their admissions were counted against 
general quota only. This will be evident 
from Appendix ‘A’. After some admissions 
were over, it so happened that certain back- 
ward class candidates who were called under 
general quota, opted for certain courses in 
an institution. But, by that time, the num- 
ber of seats available for general quota in 
that course were filled up by candidates with 
higher rank. Therefore the candidates were 
told that they can get a seat in other courses 
under general quota. But when they insist- 
ed that they wanted a seat in that particular 
course alone, they were admitted under the 
backward classes quota. If the same situa- 
tion occurs with a candidate of non-reserved 
category, either he would have to forge the 

(Contd. on Col. 2) 


Course of Civil Eleo. Mech, Mining 
Study : Engg. Engg. Engg. Engg. 
University 
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seat of his first option, er.to go for the other 
courses, in which seats are available. There 
are six candidates belonging to such category 
who refused to join the course in which seats 
were available (Mining), and thereby did not 
join any course. But, with backward class 
candidates, it is different. They could not be 
denied since the ‘seafs in the reserved cate- 
gories are not filled by that time. It is 


pertinent to note here that the names of such 


backward class candidates are included in 
the tentative list of backward classes reserved 
category, and such candidates would have 
been called on the day fixed for their cate- 
gory of reservation. To avoid inconvenience 
to such candidates they were admitted against 
reservation quota of their category on th; 
same day. For example, a candidate by 
name Sri Venkata Ratnam belonging to 
backward classes ‘B’ category with rank 
No. 100 opted fer Mechanical Branch in 
Regional Engineering. College, Warangal. 
The last rank in general quota was 74. When 
he insisted that he wanted admission in that 
course alone, he has been given admission 
in that course in a seat reserved for 
backward classes ‘B’ category. The informa- 
tion with regard to such candidates is 
furnished in Appendix ‘B’, Appendix ‘A’ re- 
ferred to in the above extract contains 14 
names of backward class candidates, admit- 
ted in the general pool, and who were not 
counted against the -reserved backward 
classes ‘B’ quota, while Appendix ‘B’ con- 
tains the name of 25 backward class candi- . 
dates in the general merit list who demand- 
ed seats in the backward class ‘B’ quota of 
the course desired, and were counted against 
reserved quota. 

8. The writ petitioners complain that by 
following the above method, 25 backward 
class candidates have been denied admission 
into B. E./B. Tech., altogether and that, the 
aforesaid method is contrary to the orders 
of the Government, and the Rules of Admis- 
sion. ‘This -complaint has been rejected by 
Jayachandra Reddy, J. Hence these appeals. 


9. The procedure followed by the Univer- 
sities is premised on a basic assumption, ac- 
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cording to.-which each of the subjects. in 
‘B. E./B.-Tech. is a separate course of study 
and, accordingly, they have allocated the 
-seats available in each of such courses- of 
study, among general, scheduled castes, sche- 
‘duled tribes and backward class candidates, 
‘and. again. among the backward class candi- 
-dates, between the various groups therein. 
The procedure followed -by them, which we 
have extracted from the counter-affidavit of 
the Registrar of Osmania University, has to 
-be understood in the light of this assump- 
‘tion. -The question, however, is: whether 
this assumption has led to the violation of 
the rule of reservation ? 


- 10. At the outset, we must make it clear 
that itis for the Universities themselves to 
decide what is a course of study. They may 
well say that B. E./B. Tech. is a course of 
study as a whole. They may as well say as 
they ate now saying that each of the subjects 
in B. E./B. Tech. referred to above, is a 
course of study by itself. That is a matter 
to ‘be determined by the Universities them- 
‘selves, and the Courts have no say in the 
matter. But, what we are concerned with 
herein, is to determine whether, by such 
method, the Universities have violated the 
rule relating to reservation, and whether 
following the above method has resulted in 
deprivation of seats to backward class candi- 
.dates which they would have got, had the 
rule of reservation been properly applied? 
We must emphasize that the quota reserved 
for, say backward classes represents the 
minimum, and not the maximum. A back- 
ward class. candidate may get a seat on his 
own merit in the general pool. If so, such 
a candidate cannot be counted against the 
quota reserved for backward class candidates. 
This is repeatedly affirmed by the Courts and 
is also evident from the orders of the Gov- 
ernment, as well as Rule, 19 of the Rules of 
‘Admission published by the Osmania Univer- 
‘sity. “Note (a) under Rule 19 (1) says. that, 
in the first instance, candidates will be select- 
ed for the “general seats (unreserved seats) 
only, strictly in the order of merit and that, 
. only thereafter selection shall be made for 
“guch reserved groups, separately, again in 
the order of merit. Even if it so happens 
that all the general seats are occupied by 
backward class candidates on .account of 
their merit, still the 25% ‘quota reserved for 
them cannot be cut down, nor can the candi- 

dates getting admission on their own merit 
in the general pool be coupled against the 
' quota reserved for them. Now, but for the 


‘ complication arising from the several” sub- `- 


“jects (which are called ‘course: of study’ by 
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the . respondents) in . B.. E/B: -Tech., there 
would .have been no room for any contro- 
versy. Take for example, admission , to 
M. B. B. S. In the first instance; the gene- 
ral seats will be filled up strictly in the order 
of merits. Thereafter, selections, will be 
made for each of the reserved groups sepa- 
rately, again in the order of merit among 
each reserved group. But, in the matter of 
admissions to B. E./B. Tech., there are seve- 
ral subjects/courses of study, and some. of 
them are more coveted compared to others. 
Now, according to the respondents, they 
wanted to accommodate some backward 
Class candidates by allotting them to the 
subject/course of study, desired and insisted 
upon by them and, therefore, they counted 
such candidates against the seats reserved 
for. backward class candidates. The respon- 
dents themselves make it clear that, in the 
case of a ‘general’ candidate, no such ac- 
commodation is possible; but, because cer- 
tain seats are reserved for backward class 
candidates im each subject/course of study, 
some of the backward class candidates in the 
general pool could be so accommodated. 
The respondents point out that, had this not 
been done, more meritorious among the 
backward class candidates would have been 
deprived of their choice, while the less meri- 
torious (backward class candidates getting ad- 
mission only on account of rule of reserva- 
tion) would have got admission -into the 
subject/course of study of their choice. Now 
let us make the implications of this proce- 
dure clear. 25 backward class ‘B’ candidates 
in the general merit list were thus transferred 
or relegated, as one may call it to the quota 
reserved for backward class ‘B’ candidates, | 
with the result that 25 backward class ‘B’ 
candidates including the 18 petitioners. here- 
in were totally deprived of admission. In 
other words, with a..view to give 25 back- 
ward class candidates in general merit pool 
the subject of their choice, 25 other - back- 
ward class ‘B’ candidates in the reserved list 
have altogether been deprived of admission. 
That this result. has been brought about is 
not denied by the counsel for the respondent 
Universities. But then it is pointed out. that 
had this not been done, a more _ meritori- 
ous backward class ‘B’ candidate in -general 
merit list would not get the subject: of his 
choice, while a less meritorious. candidate 
(who gets admission only because of -the rule 
of reservation) : would have got e ahea 
of his choice. : : 


11. In our opinion, the procedure adépt- 
ed by the respondent-Universities,' and' the 
reasoning and justification behind‘ it; ‘ suffer 
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‘from a basic flaw, which’ has ‘resulted. in‘ viola- 


tion of the rule relating to reservation: `The 


‘basic flaw is to call ‘each subject in B. E./ 


B. Tech., as a separate course of study, 
allocating seats in each of such courses of 
study to various reserved groups and then 
allowing the candidates to opt for one or 
‘the other subject at the time of interview. 
If the.respondents say that each is a sepa- 
rate course of study and that according to 
Rule 19, the rule of reservation must be ap- 
plied to each such course of study, then they 
must follow that idea to its logical conclu- 
‘sion. In such a case, admissions to each 
course must be separate, and no question 
would arise of a candidate choosing or opting 
‘for one or the other course at the time of 
interview. Each candidate would be apply- 
ing for a particular course of study, and he 


‘would be considered only for that course of 


study. No complications would arise if such 
a clean cut procedure is followed. But that 
is not what has happened for the’ current 
year. The respondents have held one com- 
mon Entrance Examination for admission to 
B. E./B. Tech. course. The students were 
not even asked to indicate their preference 
with respect to the subject/course of study, 
in their applications for admission. They 
were asked to indicate the choice only at 
the time of interview, and in the case of 


candidates belonging to backward classes; - 


who were included in the general pool, they 
were allowed to shift to the reserved quota, 
with a view to accommodate . and respect 
their choice as to subject/course of study. 
In these circumstances, it would be idle to 


contend that each of the subjects is a sepa- 


rate course of study and that, therefore, the 
reservation must be in éach such course of 
study. © The more relevant consequence, for 
the present purpose, is ‘that by doing so, the 
rule of reservation has been violated, viz., 


‘ithat the backward class candidates in the 


generał pool have been transferred/relegated 
to the reserved quota, thereby depriving 
altogether 25 backward class “B” candidates, 


- Included in the. reserved list, of admission to 


‘B. E./B. Tech. Both the orders of the Gov- 
ernment; as well. as Rule 19 extracted here- 
inbefore, emphasize to the same effect are 


“the repeated decisions of the Courts that the 
‘ reserved -quota shall be taken “up only after 


exhausting the merit list, which may well in- 


- 


‘Whom reservations: have been made. 
well settled that such candidates cannot and — 


clude candidates belonging to the groups for 
It is 


should not be counted against reserved quota 


_ and, that the reserved: quota is only fop those 


‚candidates. who cannot “Bet: „admission: ` on 
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their own merits, and.. can.-get ‘admissions’ 


only by virtue of the rule of reservation. In- 
‘deed, a similar question had arisen before a 


Bench of this Court (of which one of us 
(Jeevan Reddy, J.) was a member) in Writ 
Appeals Nos. 569 and 570 of 1979, disposed 
of on’ 14-9-1981. The matter pertained to 
admissions to J. N. T. U., for the academic 
year 1979-80. There also, the J. N. T. U. 
followed an identical procedure. The only 
distinction now pointed out to us is that, in 
the information to candidates supplied fos 
that academic year, each of the subjects in 
B. E./B. Tech. was not mentioned as a sepa- 
rate course of study and that, B. E./B. Tech., 
was referred to as a course of study. In- 
deed, when it was argued before the learned 
single Judge, who disposed of the writ peti- 
tion in the first instance, that each of the 
subjects is a course of study by itself, the 
said argument was rejected with reference to 
the several clauses in the information pub- 
lished and furnished by the University itself. 
This view of the learned Judge was affirmed 
by the Bench. It was then observed by the 
Bench : 


“Reading the above G. Os. together, it is 
clear that the University has to first prepare 
a merit list of all the candidates who have 
passed the Entrance Examination. From 
this list, the candidates as against the open 
quota should be selected in the first instance 
without reference to the fact whether any. of 
the candidates getting the seats thereunder 
belong to any of the réserved categories. 
only after the open seats are so filled up, 
they should take up the question ‘of filling 
up the reserved seats. 25 per cent of the 
seats reserved for backward class candidates 
should then have to be filled up from among 
the candidates belonging to backward classes 
in the order of their merit and to the extent 
of the number of seats reserved for them. 
Similarly, the seats reserved for Schedilled 
Castes and Scheduled Tribes dnd other 
categéries have also to be filled. After the 
different reserved categories are so filled up, 
an ‘integrated merit list has: to be’ ‘prepared 
of all the selected’ candidates, in accordance 
with the marks obtained by them, In‘ such 
a case, it may very well happen’ that some 
of the students belonging to beckward classes 
or scheduled castes or scheduled tribes get 
some seats, on’ the basis of their merit, in 
If such a thing happens, ` ‘they 
should not be counted again: towards the. 


‘quota reserved for backward classes or sche- 


duled pica or scheduled. Ss the cazo 
may. be . lesen © Pa fia 
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We reaffirm the above statement of law, 
and hold that, having regard to the orders 
of the Government and the rules of admis- 
sion applicable for the academic year 1981- 
82, the following rules should have been 
observed .by the respondent-Universities in 
making the admissions: (i) the rule of re- 
servation ought to have been applied to the 
B. E./B. Tech. course as such, i.e., to the 
total number of seats (1240), and not se- 
parately to- each subject, which the respon- 
dents call a ‘course of study’: (ii) the general 
pool candidates, to the extent, of. the seats 
available for general pool, should have been 
called first, in the order of merit, irrespec- 
tive of the fact whether a candidate therein 
belongs to a reserved or’ non-reserved 
group. They should have been given the 
subject/course of their choice, subject to the 
availability of seats. There could be no 
question of any candidate from this general 
pool being transferred to, or counted against 
the reserved quota. In other ` words, in the 
matter of choice, of course ‘of, study/subject, 
merit is given priority; (ii) after the general 
pool seats are filled up, the reserved lists 
ought to have been taken up. Since choice 
of subject/course of study may be relevant 
even at this stage, the proper and equitable 
course would be to prepare a combined 
merit list of the reserved groups, and call 
them in that order, and allot them the sub- 
ject -of their choice to the extent of availabi- 
lity of seats in each subject. Here again, 
merit counts in the matter of choice of sub- 
ject/course. of study. What must, 
be ensured in doing this, is that candidates 
from each reserved group get their full quota 
of reserved seats. (Of course, if the number 
of candidates available is less than the num- 
ber of seats reserved for a particular group, 
the procedure prescribed in Notes (c) and (d) 
to Rule 19 shall have to be followed). 


12. Had the above principles been fol- 
lowed, there would have been no occasion 
where a, backward. class. candidate, getting 
admission on his own merit in the . general 
pool, would have been unable to get the 
subject/course of study of his choice, while 
& less meritorious candidate belonging to 
backward classes and who gets admission 
only because of the rule of reservation, 
would have got the subject/course of study 
of his choice. According to the above prin- 
ciples, merit is decisive in the matter of 
choice; and no question would arise of any 
- backward class candidate in the general pool 
being transferred to, or counted against the 
reserved quota. The above principles would 
also have ensured: that each reserved group 
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gets its full quota of seats, as per the | rule 
of reservation. But then, it is reiterated by 
the learned counsel for the respondents that, - 
by following these principles, some. of the 
backward class candidates could not have 
been given the subject of their choice, and 
they would have been forced either to study 
a subject other than. that of their choice or 
to forgo the admission altogether. As -we | 
have already pointed out, no such. consid- 
eration can be shown to a candidate in the 
general pool, not belonging to a reserved 
group. There is no reason why such com 
sideration should be shown to a backward 
class candidate in the general pool. All the 
candidates in the general pool should be 
treated alike, irrespective of the fact whether 
they belong to a reserved group, or not. 
Secondly, in the name of respecting the 
choice of a backward class candidate in the 
general pool, the Universities are depriving 
an equal number of backward class candi- 
dates from admission to  B.E./B. Tech. 
altogether. This is certainly not a desirable 
thing, apart from its illegality. It is better, 
in the larger interests of the backward 
classes, that more number from among them 
get admission ‘to B. E./B. Tech., than to cut 
down the number of students getting admis- 
sion and respect the wishes of some of them, 
in the matter of choice of a of 
study. 


13. We must reiterate that it is not for 
this Court to prescribe the procedure which 
the Universities must follow in the matter of 
admitting the students to various courses, 
nor do we seek to dictate as to how they 
should determine a course of study. Wel. 
are taking the orders of the Government 
and the Rules of Admission published by) 
the Universities themselves, as _ they : stand, 
and our only enquiry has been whether the 
procedure adopted by the Universities has 
violated the rule of reservation. We find 
that it has so violated. The 18 petitioners 
are among the 25 candidates who have been 
deprived of admission to 8B.E./B. Tech. 
altogether, in the name of, and for the sake 
of accommodating the backward class candi- 
dates in the general pool, in the matter of 
subject/course of study. The petitioners 
are, therefore, entitled to admission into 
B.E./B. Tech. course. It is represented to 
us that all the seats have already. been filled 
up. But then, it should not be difficult for 
the four Universities to accommodate these 
18 candidates. What subject. should be 
given to them and to which college they 


. should be allotted, is a matter fer the Uni- 


versities themselves to decide, having regard 
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to their circumstances and keeping in view 
principle (iii), stated by -us hereinbefore. 

14. Writ appeals are accordingly allowed 
with the above direction. There shall be 
no order as to costs. The petitioners (ap- 
pellants) shall be admitted to B.B./B. Tech. 
course in the respondent-Universities, forth- 
with. | . 

15. The learned counsel for the respon- 
dents make an oral request for leave to 
appeal to the Supreme Court of India. 
However, this case does not involve a sub- 
stantial question of general importance, 
which in our opinion requires to be. consid- 
ered by the Supreme Court. Oral Leave, 
therefore, is rejected. . = 
l Writ appeals allowed. 
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ALLADI KUPPUSWAMI, C. J. AND. 
SEETHARAMA REDDY, J. 

TN. Kambati and others, Petitioners V. 
State of Andhra Pradesh and another, - Re- 

spondents. — 
Writ Petn. No. 4842 of 1980, D/- 
1982. : 


Hyderabad Municipal Corporations Act 

(2 of 1956), S. 506 — Byelaws framed 
under — Hyderabad Municipal Corporation 
(Buildings) Bye-laws (1972), Bye-laws 23 and 
24 — Interpretation — Bye-laws 23 amd 24 
are meaningless, onreasonable and arbitrary 
— They are void. 


The heading of Bye-law 23 is “open space” 
requirements — Open air space”. 
body of that Bye-law it is seen that it deals 
only with a room intended for human habi- 
tation and says that it shall abut an interior 
or exterior open space of the -width on 
dimensions specified in: the table, whereas 
the table thereunder deals with height of the 
building in one column and the minimum 
width of the open air space on all sides-in 
the other. The table does not fit into the 
main body of the Bye-law. In other words, 
it does not appear to have any nexus with 
the Bye-law. The Bye-law does not refer 
to any open space at all with reference to 
a-building. Again the interpretation of the 
table along with the Bye-law raises many 
questions, According to the table the width 
of open air space to be left increases . with 
the height of the building. If this is to be 
literally given effect to if a particular .open 
space corresponding to the minimum height 
is left in the first instance at the ground 
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floor level, then as the open space has to in- 
crease with the height of the building, there 
has to. be a set-back at every floor and the 
building has to take a conical shape. The 
Bye-law could be circumvented by having a 
number of store rooms or bath rooms on 
all the sides of the. building in which case 
the table will have no application at ail. 
Read by itself, Bye-law 24 does not seem to 
carry any meaning. The expression “such 
interior or exterior open air space”, in Byee 
law 24 (2) can only refer to the ‘open aip 
space mentioned in the second column of 
the table annexed to Bye-law 23. HH Bye 
law 23 falls as void for uncertainty or being 
arbitrary Bye-law 24 has also to fall with it 
as it is inexplicably linked with Bye-law 23. 
Again Bye-law 24 (2) seems to be inconsis- 
tent with its earlier part. The interpretation 
of these two Bye-laws bristles with innume- 
rable difficulties and one cannot make any 
sense out of them. They are meaningless 
and arbitrary. They are. declared void and 
are struck down. (Paras 9, 10, 11, 12, 14) 
Cases Referred: Chronological Paras 
(1898} 78 LY 647:(1898) 2 QB 91:67 
LJQB 782, Kruse v. Johnson 8 
‘ P. Babulu Reddy, for Petitioners; Govt. 
Pleader and D. Venkata Reddi, for Respon- 
dents. 
SEETHARAMA REDDY, J. :— This peti- 
tion by certain flat-builders is for the issu 
of'a writ in the nature of certiorarised man- 
damus to strike down Bye-laws 23 and 24 
of the Hyderabad Momicipal Corporation 
(Buildings) ‘Bye-laws, 1972, by declaring the 
same as meaningless,. unreasonable, arbitrary 
and unconstitutional and to restrain the re- 
spondents from enforcing the said bye-laws 
against the petitioner’s proposed construc- 
tion of 6th, 7th and 8th floors over: and 
above the existing structure. Ss 
2. The relevant averments as per ths 
affidavit of the petitioners in brief are: 
The three petitioners, who are brothers, - 
own an extent of 8400 sq. yards of land 
with a building bearing Municipal No. 143/C 
at Secunderabad. On 410-1978, they sub- 
mitted a plan to the Hyderabad Municipal 
Corporation-2nd respondent herein for con- 
struction of a building consisting of 8 flats — 
in each floor of the six floors apart from the 
ground floor, the height of the building not 
exceeding 92 feet. In-Sept.; 1979, the plan 
was -sanctioned and thereafter they raised 
the building with gronnd and five upper 
floors: by 15th May, 1980. On 20-5-1980, 
they submitted revised plans for the con- 
struction of three additional floors above 
the Sth floor. The additional three. floors 
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were nothing but repetition of the floors be- 
low.. Even after passage of five months, no 
reply whatsoever. was received. On an en- 
quiry it was reliably learnt that the auth- 
orities ` concerned .misconstrued Bye-law -23 
of the Building Bye-law of the 2nd respon- 
dent i.e. Municipal Corporation of Hydera- 
bad, and therefore, started creating difficulty 
in according permission. As a result of this 
misinterpretation the respondents are insist- 
ing on open air space on all sides of the 
building. It is not open to the authorities 
to insist upon leaving open air space on all 
‘sides. In fact Bye-laws 26 and 27 deal with 
that aspect of the matter. As a matter of 
fact the 2nd respondent realising the unrea- 
sonableness of Bye-law 23, is not insisting 
upon strict compliance of the same and in 
several cases the plans have been sanctioned 
without insisting upon the observance of the 
said bye-law, as per their interpretation. 

3. Likewise, Bye-law 24 is also unreason- 

able as it permits the taking into account of 
the open air space in the street on the side 
the building abuts the street,- but on the 
other side it insists upon the open air space 
in’the owners premises completely. The un- 
- necessary insistence upon ‘the leaving of 
open air space will add to the cost of the 
‘building, which has already gone up. Both 
‘the. Bye-laws 23 and 24 it is averred, are in- 
‘stances of lack of care and caution in mak- 
ing them since they causé enormous hard- 
ship, apart: from ‘being unreasonable . and 
unconstitutional. The petjtioners.- who are 
engaged in the business of construction = of 
-flats and selling them are faced with unrea- 
sonable restrictions on their operating the 
‘business, which is guaranteed -under Arti- 
cle 19 (1) (g) of the Constitution. For all 
these reasons, Bye-laws 23 and 24 which are 
meaningless, unreasonable and  unconstitu- 
tional, have to be struck down. 


4. The counter-averments as per the affi- 
davit filed on behalf of the respondents are: 
The. permission for the construction. of 
ground floor and 5 floors, deleting the 6th 
floor, was no doubt:accorded to the : peti- 
tioner. But, however; when the -petitioners 
submitted proposals for construction of three 
` more floors, no permit fee was remitted and 
no: formalities were completed as required 
under Bye-law No. 7, nor the notice referred 
to'in Bye-laws’'3 and 6 shall be valid unless 
the persons giving the notice, paid in advance 
the fees determined by the i 
- from.time:to time with the previous, . ap- 
 preval of the- -corporation and’-a -receipt in 
‘token of such- payment is attached to the 
notice, It is further averred that before the 
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Municipality could consider: and scrutinise ` 
the .proposal,. the- petitioners approached the 
Government -of Andhra Pradesh, on 27-5- 
1980, with a similar request for three. more 
floors. Since the petitioners approached the 
Government without awaiting any. reply, the 
Government called for remarks vide its 
Memo dated 30-5-1980, and the-office of .the 
Municipal Corporation after careful. scrutiny 
informed the Government that the case could . 
not be recommended for the relaxation of 
the Building Bye-laws for the additional. 
three floors. Hence the observance of Sec-, _ 
tion 447 of the Hyderabad Municipal Cor-. 
poration Act does not arise, as the peti- 
tioners, themselves shifted the case to the. 
Government. The addition of three ‘more 
floors as sought for would be violative of 
Bye-law 23. That-apart, under S. 440 of the 
Act if the petitioners intended to proceed 
with the construction, they ought to serve a 
notice by notifying to the Corporation -giving . 
seven clear days. It is contended that the 
Municipal Corporation is -not the competent 
authority to relax the Building Bye-law 23 
since the petitioners have not left the requir-. 
ed open air space- of; 22: feet- all round : the. 
building, as required under the. said bye-law, 
but only 15 feet open space -was - available. 
The height of the building including the 


three ‘floors proposed will -be.95 feet and as,- 


per the table given under. the. said bye-law - 


the open space that should. be deft is-22 feet 


all around. Since the available space is only 
15 feet, the same cannot be. sanctioned. 
Bye-law No. 23' deals -with open air space 
with -reference to’ the ‘height: Of the. building. 
Bye-laws, 26, 27 and 28-do -not deal. with.. 
such big complexes, as they deal with open 
space to be left for independent and , single 
plots. If. these bye-laws are applied to such 
a huge building complex, sufficient , ventila- 
tion and air would not be available for. all 
the flat holders: In cases of fire accidents . 
etc. in the absence of adequate open space, 
the fire brigade becomes ineffective in opera- 
tion. It is with this view that Bye-law ‘No,’ 23 
is framed. Bye-laws 23 and 24 are applicable 
to multistoried buildings and if these bye-laws. 
are not applied, the life of the. flat’ holders © 
become miserable. Hence. they are perfectly 
justified, reasonable and constitutional and 
the same cannot’ be struck down. od 
 § Sri Babulu Reddy-the learned counsel: 
for the petitioners: submits’ that, Bye-law . 23 
of the- Hyderabad Municipal. Corporation 
(Buildings) Bye-laws, is’ impossible of-imple-. 


‘ mentation:: Read with the table. appended 


to the. said bye-law, it becomes: ‘equivocal,. 
ambiguous and impracticable -in its applicar; | 


day & 
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tion. Secondly Bye-law.24 also suffers equal- 


ty from various: infirmities..- Read in ~ isola-- 


tion, it has no meaning whatsoever, but pur- 
ports to extend its: scope- to the table ‘refer- 
fed to- under Bye-law. 23. and. if so extended, 
it becomes redundant. Bye-laws 23 ‘and 24 


are not: only unreasonable and arbitrary, but. 


are meaningless; and the- same have to be 


struck down as they would- cause - enormous. 


hardship and also impinge- upon the rights 
of the petitioners, whose business is to con- 
struct flats and sell the same, which is gua- 
ganteed by the Constitution. Next it is con- 


tended that as per- the ‘provisions: of - the — 


Hyderabad Municipal Corporation Act and 
the Bye-laws made thereunder, if the auth- 


orifles concerned do not accord | sanction , 


within one month from the date of appli- 
cation, then the applicant will be at liberty 
to construct the building as the -permission 
would be deemed to have been accorded. 
Lastly it is submitted that while sanctioning 
the plan of 1-5 floors the authorities , them- 
selves have approved 5 feet of open air 
space from the land outside the compound 
wall of the petitioners, and therefore, with 
that in view all the six floors have been 
already constructed. In other words, there 


is already a clearance of 15. feet opem air 


space. Now to insist that a minimum of 
22 1/2 feet has to be left as open air space 
is not only meaningless, but would entail 
enormous expenditure as. necessarily a gel- 
back from each of the three floors has to -be 
given. In fact any construction adjacent to 
the said building will have to necessarily 
leave the minimum open.air space and if 
left, in all it. comes.to 30. feet viewed -from 
any angle the insistence upon the implemen- 
tation of Bye-laws 23 and 24 is absurd: and 
excessive. . ii 
.6. The only question that falls for deter- 
mination is whether Bye-laws 23 and 24 are 
Meaningless, unreasonable, arbitrary and un- 
constitutional and therefore, the same will 
have to be struck. down. | 


ane ft We propose to deal only with the first 


contention which js. germane to this writ- 


petition. It is needless for us to go into the 
other aspects of the matter. Before making 
an analysis of ‘the arguments advaticed,. ‘the 
relevant ‘provisions may be noticed > ~~~" | 


“Bye-law 23: Open space requirements — 


Open air space. Every .room. intended for . 
human habitation, shall abut an interior . or . 


exterior. open -air- space- of the width- ordi- 


mensions- specified in, the table- below or an... 
open. verandah’ -not, exceeding half: the width’ 
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‘ exclusively and shall be entirely within 
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of open. space: subject. to the maximum 
width of 3 metres, and extending to the: full - 
length ' of ‘the ‘interior: or exterior. open space 
as mentioned below :—-- ce 





= “TABLE . ; 
Where ‘height of Minimum width 
building (above - of open air space 
plinth) adjoining - on all sides. 
the open air | 
space does not . 
exceed: E 
(1) (2). 
` Metres.. - ~ ew y ; 
- -4:9 3.00 
60 - 2. = 3.30 
- 90 | F i 4.00 
: 15.0 5.40 - 
18.0 . 6.10 ° 
- 21.0 7.40 - 
- 24.0: 9.00 . 
27.0 10.60 
30.0 12.20 


.. Explanation: This bye-law shall not apply 


-to buildings intended for use exclusively for. 
shops, godowns. or where houses having a 


height of not more than 7.52 metres, but 
any relaxation from this bye-law shall be. 
only with the specific sanction of the Com- 
missioner.” Bs 


-“Bye-law 24: Joint open air space: 
(1) Every such interior or exterior open air 
space unless the latter is a street, shall be 
maintainéd for the benefit of such building 
the 

owners Own premises. . a 
(2) If such interior or exterior open’ ait 
space is intended to be used for the benefit 
of more. than one building of the same 
owner, the width of such open air space shall 
be equal to one-half of height of the tallest 
building abutting such open air ‘space or the 
open space which has to be ‘provided: under 


this bye-law whichever ‘is greater. 


(3) If such interior of exterior - open air 
space is jointly owned by more than one 
person, its width -shall also be as specified 
above, provided that every such person may 
agree in writing to allow his portion of such - 


_ joint open air space to be used for the bene- . 


fit of every building abutting. on such joint 
open air space and send’ such written consent 
to the Commissioner for record. Such com- _ 
mon open air space. shall thenceforth . be 
“a as a..permanent open. air: space, .re-,.- 


mem aS 
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quired for the purpose of 

'.No boundary wall between such joint, open 

_ air. space. shall be.erected or raised to a height 
of more than 2 metres.” 


“Bye-law 26: Open space around Resi. 


dential Buildings: (i) Every building located 
in a plot or site abutting one or more roads 
shall have a front open space of minimum 
width of 3 metres and in the case of sides 
abutting other streets a width of an average 
of 2 metres and at no point shall it be less 
than 1-5 metres. Such an open space shall 
form an ‘inseperable -part of ‘the plot of the 
- building. 


(ii) No structures other than supported. 


balconies, weather shades or such unsupport- 
ed structures not exceeding 1 metre in width 
compound walls not exceeding 2 metres in 
height, and steps, pials, flower beds and the 
like not exceeding the height of the plinth 
shall be permitted in such open space. 

(iii) In case of shops along with the noti- 
fied shopping streets or in . predominantly 
shopping areas, the front open space requir- 
ed to be left may be allowed to be covered 


as a continuous (arcade) verandah of approv- 
ed design open from both sides for publio. 


passage.” ` 
“Bye-law 27: Rear open space : (1) Every 
residential: building shall have a rear open 
space of an average width of 4.5 metres and 
at no place shall it be less 'than 3 metres ex- 
cept in the case of back to back sites where 
ee ee ee ear 
- duced to 3 metres. = a 
(2) A- well, latrine, ash-pit: aueane: cow- 
shed. and: any other building including 


kitchen not intended for human habitation — 


and not exceeding a height of .2 metres above 
ground level, may be constructed in the open 
space referred to above; 


Provided that the ageregate area even 
by such structure shall not exceed one- 
fourth of the area of such open space, with 
no opening..of any- sort facing or overlook- 
ing the property of the. neighbour; provided 
further that no such construction’ shall be 
in the open space abutting another street. 

Note: This bye-law shall not apply to 
shops, stores, attached to shops.” 

“Bye-law 28: Side open space: Every re- 
sidential building shall have a permanent 
open air space not less than 1.5 metres in 
width on both sides other than its front and 
rear and such side open space shall form an 
inseperable. part of the site, or plot on which 
the building is located. If any of the side 
of such building abuts a street, the side open 
space shall be equal to the minimum - front 
open space prescribed. under Bye-law. 26... . 
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Note: This bye-law shall not apply tọ: 
shops where specially arcaded verandahs - are: 
allowable.” 

.& In Kruse y. Johnson (1898-78. LT én. 
relied on- by the learned. Standing :, Counsel, 
for tbe Municipal Corporation, it was . ob- 
served that the Court ought to be ` slow. to 
hold that a bye-law made by the Public Re-. 
presentative bodies -such as county..councils, 
ig void for uireasonableness and it: ought. to. 
be supported unless it is manifestly. . partial 
and unequal in its operation between. differ- 
ent, classes. Bearing this principle in mind, 
we tried our utmost in the light of :the sub-. 
mission made by the counsel on either side 
to read some meaning into Bye-laws 23 and 
24 and to sustain their validity. .We must. 
confess that our efforts proved fruitless and- 
we are compelled to hold that- the said bye- 


laws are meanings unreasonable: ‘and arbi- 
trary. 


9. Byelaw 26 -deals with open ee 
around buildings, though the heading is 
‘open space around residential buildings’ the 
bye-law -provides for front open space “for 
every building. It, therefore, appears that 
Bye-law 26 deals only with a front open 
space but applies to all buildings residential 
or otherwise. Bye-laws 27 and 28 deal with 
rear open space and. side’ open space respec- 
tively in regard to every fresidential build» 
ing.’ We do not find any bye-law dealing 
with rear open‘and - side open. space for 
buildings, othér than residential” buildings. 
The heading of Bye-law 23 is ‘open space 
requirements — open air space’; but the body 
of the bye-law deals only with rooms intend- 
ed for human habitation and provides that 
‘every such room shall abut an interior or 
exterior open air space of the width or di- 
mensions specified in the table below or an 
open verandah not exceeding half the width 
of open space subject to the full length of 
the interior or exterior open space as men- 
tioned. below. Then there is a table con. 
sisting of two columns. |The heading of the 
first column is “Where height of building 


(above plinth) adjoining the. open ar space 
does not exceed”, The figures. vary from 
4-9 metres to’ 30.00 metres. The second . 
column gives the minimum width -of open 
air space on all:sides. The figures vary from 
3.00 metres to 12.20 metres. Thus from the 
body of the bye-law it is’ seen‘ that it deals} 
only with interior or . exterior’ "open space} 







the building in ong column: and: ‘the | mini- 
mum width of the open air -space on all 
sides in the other. We are, unable... ta 


ow the table fits into the main body of the 
bye-law. In other words, it does not appear 
to have any noxus with the bye-law. Again 
the interpretation of tho table along with 
the bye-law raises many questions. Does it 
mean that if the building is of a, particulan 
height shown in column I of the table, the 
minimum width of open air space on all 
sides of the room should be of the extents 
specified in the second column, wherever, 
the room may be — whether it is in the 
first floor, second floor, third floor etc.? or 
does it mean that the minimum width of 
open air space-on all sides in regard to a 
room which is at a particular height men- 
tioned in the firat:column, should be of the 
extent mentioned in the second column? 
We are also unable to see how all the rooms 
can have open air space on all sides. Of 
course, it is true that Instead of open space, 
the room may have an open verandah of 
particular dimension mentioned in the body 
of the bye-law. Does it mean that every 
room should have either a verandah of ‘the 
dimension msationed in the body of the 
bye-law or the open air spece mentioned in 
column 2 of the table on all’ gides of’ the 
room? Even this appears to be wholly im- 
practicable and the learned Standing Coun- 
sel for the Municipal Corporation was un- 
able to enlighten us on this point. He pre- 
ferred to contend that the figures given .in 
the table refer fo the open air space on all 
sideg of the building and do nof refer to the 
room. If we look at the language of the 


byelaw we do not ses any justification for — 


this assumption because: the. bye-law. only 
refers to a room intended for human habi- 
tation and says that it shall abut:an: interior 
or exterior open space of the width or di 
mensions specified in. the table, -The` bye- 
law does not refer to any open space at all 
with reference to a building. It was sought 
to be argued that the Bye-laws 26 and 28 
refer only to single or double floor buildings 
and they have no application ‘to fiat-type 
constructions of more than three floors apart 
from the ground floor, and that Bye-laws 23 
jand 24 are exclusively meant for such build- 
ings. We do not ses any justification for 
this assumption firstly because, Byelaw 26 
deals with front open space and refers to 
every building and Byelaws 27 and. 28 
which refer to open space and open 
space, refer to every residential building. 
No distinction is made in these bye-lawa 
with reference to the height of the buildiog 
and the open spaces in. the front or tear or 
aides do not vary with the height. Accord- 
ing to the table annexed to Byctaw 23, tho 
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ing, there has to be a set-back at every fl 


-aic space shall be equal to one-half of the 











open apa i 

height is ‘left in the first instance -af “tha 
ground floor level, then as the open space 
has to increase with the height of the build- 


and the building has to take a conical shape. 
The plan already: sanctioned for the ground 
and the five floors. does not accord. with the 
strict construction of this byelaw as it is 
admitted that only. 15 feet open space 
been provided till now whereas in the table, 
the open space for a building of 50 

height is 18 feet and the width of the open 
space gradually increases till it is 35 feet for 
a building of 92 feet height. We may also 
take judicial notice of the fact that not only 
this- building but many of the building con- 
structions with four, five or six floors in the 
twin cities, do not accord with this byetaw. 
Again, Bye-law 23 deals only with rooms 
used for human habitation. If a room is 
used as ‘sforercom of a bath-room, as it 
cannot be said to be a room for human 
habitation, it would follow that the require- 
ment. of interior or exterior open space re- 
ferred to in the table would not apply to 


. such. rooms. Thus, the byelaw could be 


circumvented by having a number of store- 
rooms or bath-rooms on all the sides of the 
building in which case the table ‘will have 
noe application at all. - : = 


19. . Read by itself, Bye-law 24 does not 
secem to carry any meaning. All that it says 
is “every such interior er exterior open ais 
space unless the latter is a street,’ shall be 
maintained for ‘the benefit of such building 
exclusively and shall be entirely. within the 
owner’s own premises”. Bye-law 24 (2 
deals with a case where “such interior or 
exterior open air space is intended to be 
used: for the benefit of more than one build- 
ing of the same owner’. -The- expression 
“such interior or exterior open afr space” 
can only refer to the open air space men 
tioned in the second column of the tabi 
annexed to Bye-law 23.- If Bye-law 23 fa 
as void for uncertainty or being arbitrary 
Bye-law 24 has ‘also to fall with it, as by 
the use of the expression ‘such interior 
exterior open air space’ it is inexplicabl 







height of the tallest building abutting such 
open air space or -the open space which has 
to be ‘provided under the byedaw whichever . 
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is greater. This seems to be inconsistent 
with the earlier part of the bye-law. 


11. From the above discussion, it, is clear 
that the interpretation of these two bye-laws 
bristles with innumerable difficulties and we 
must confess that we are not able to make 
sense out of them. The bye-laws of the 
Municipal Corporations are primarily intend- 
ed to regulate the building activities. It is 
of paramount importance ` that businessman 
and residents in the city should be able to 
have a clear understanding of the bye-laws 
in order that they may construct the build- 
ings in accordance with the said bye-laws. 
If this Court; with the assistance of argu- 
ments of counsel on both sides which ex- 
tended to a number of days is unable to 
arrive at any satisfactory interpretation of 
the bye-laws, we can easily guess the plight 
of the ordinary citizen faced with such bye- 
laws. 4 i 


12. In these circumstances, we do not 
think we should allow the bye-laws which 
‘in our view, are meaningless and arbitrary, 
to stand. We, therefore, declare that these 
bye-laws are void and are liable to be struck 
down and they are hereby struck down. 


13. It was argued by the learned counsel 
for the petitioners that in view of this deci- 
sion, they will be entitled to proceed with 
the construction without reference to these 
bye-laws. On the other hand, it is contend- 
ed by the counsel for the corporation that 
the bye-laws have been amended and the 
petitioners are to satisfy the amended bye 
laws. The petitioners replied stating that as 
they have made an application for construc- 
tion for which no reply was received even 
after the passage of five months, they are 
entitled to proceed with the construction. 
In the counter-affidavit, it is stated that, 
when the petitioners submitted proposals for 
construction of three more floors, no permits 
fee was remitted: and no formalities were 
completed as required under Bye-law No.7, 
and no notice was served as required under 
Section 440 of the Municipal Corporation 
Act. We do not consider it desirable to 
deal with these questions in this writ peti- 
tion as they involve questions of facts, `` 

14. We, therefore, allow the writ petition 
only to the extent that Bye-laws 23 and 24 
are declared as void. In the circumstances, 
there will be no order as to costs. 

m Writ petition allowed. 


l 
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KODANDARAMAYYA, JJ: =$ 
' Andhra Pradesh  Staté Road « Transport 
Corporation, Hyderabad, Appellant v. Dodda 
Somayajulu Sitaramamurthy, Respondent.’ ` 
A. A: O. No. 687 of 1981, D/- 30-7-82. 
(A) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Motor accident on a highway 
— Negligence — Proof — Onus of — Infer- 
ence of negligence — Keeping hand on 
window frame of bus — Whether amounts 
to negligent way of sitting. (Torts — Acci- 
dent — Negligence). . 
_It is the normal rule that mere happen- 
ing of a motor accident is no evidence of 
negligence on the part of the. driver. The 
person claiming compensation for personal 
injury has to establish negligence. and the 
extent of loss suffered due -to the injury. 
But there is an exception to the normal rule. 
This exception is in respect of © accidents, 
attracting the doctrine of res ipsa loquitur. 
In these cases, the mere proof of accident 
raises the presumption of negligence unless 
rebutted by the wrong-doer. AIR 1977 SC 
1735, Rel. on. - (Para 9) 


To establish negligence, the claimant must 
prove that the driver did not stick to the 
standard of care in driving, expected of a 
reasonable person. A reasonable man who 
drives a motor car on a highway should have 
the skill of a competent driver and possess 
complete knowledge. of highway code. In 
evaluating the evidence, the -Court should 
consider the cause, of the accident not. either 
as a scientist or metaphysician but as the 
“man in the street”. In other words, a 
broad view and not a microscopic analysis 
of the cause is. the imperative. in accident 
claims. =E ‘(Para 10) 


-Negligence could be inferred by the appli- 
cability .of doctrine of res ipsa loquitur. If 
the accident by its very nature more consis- 
tent with its being caused by negligence of 
the driver, than by thé other causes, ` then 
the mere fact of the accident is ‘prima facie 
evidence of such negligence. In such a case 
it is on the driver of the vehicle to explain 
as to how the -accident occurred © without 
negligence on his part. The driver has to 
show any specific cause not connoting negli- 
gence on his part or that. he used all reason- 
able care expected of him. . .....: (Para:'14) « 

In the instant case the bus was- - passing 
through two rows of. lorries ‘stationed on 
either side. The driver OF the’ bus belonging 
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to the Corporation in passing through the 
two rows of stationed vehicles’ ‘struck the 
lorry which resulted’ inthe accident and loss 
of the right hand of. the claimant. The bur- 
den..is on the driver to show that. he had 
taken. all-reasonable care in driving the vebi- 
cle. The driver admitted that he did not 
see as to how the accident took place. 
Therefore, there is no acceptable evidence 
to establish that the claimant stretched his 
hands outside the bus and that there was 
negligence on the part of the claimant. 
Moreover, the driver stated that he did not 
see the claimant holding his hand outside 
the bus. In any case, even if the cabin door 
of the lorry was kept open it would be the 
duty of the driver of the bus as a reasonable 
person to notice what obstruction is there in 
front or to the side of the vehicle for safe 
driving. The lorry was stationary and the 
collision -was between the moving bus and a 
stationary vehicle. In such circumstances 
the onus is on fhe driver of the moving 
vehicle to show that he had taken all rea- 
sonable care. The driver has failed to dis- 
charge the said onus. Case law discussed. 
(Paras 14, 15) 

It was quite likely that the claimant was 
putting his right elbow on the window frame 
while sitting in the bus. It does not amount 
to negligent way of sitting. It is not un- 
common that passengers who travel by buses 
rest their elbows on the window frame of 
the bus. There is no prohibition against it. 
Even according to the driver, he was inform- 
ed by a co-passenger that the claimant kept 
his hand outside the bus and that there was 
a board published in the bus that no passen- 
ger should keep any of his limbs of body 
. outside the vehicle. But there is no definite 
” evidence in this case that the claimant had 
kept his hand outside the vehicle. 

(Para 18) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Award of damages -—— Assess- 
ment of — Special damages and -generał 
damages — Applicability of Workmen’s Com- 
pensation. Act. (Workmen’s- Compensation 
Act (1923), S. 4, Sch. IV; Andhra Pra- 
desh Motor Vehicles Rules: (1964), R. ` 533, 
Explanation; Torts — Accident — Damages 
— Assessment of). 

In the instant case the Tribunal adopted 
the statutory formula under the Workmen’s 
z Compensation Act :as the sole guide for the 
assessment of damages. . The claimant in 
this case is an. Assitant: Engineer. drawing a 
salary of Rs.. 1,350/- p.m. He is not- a 
‘workman’ as defined under S. 2 (n) of.the 
Workmen’s Compensation ‘Act. The Tribu- 
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nal was in error in taking the statutory figure 
fixed in the Workmen’s Compensation Act 
as the sole guide for fixing the compensation 
under the M. V. Act. (Para 22) 


_ The Andhra Pradesh M.. V. Rules, 1964 
clearly provide for award of Special Damages 
and General Damages. The ‘general 
damages’ include compensation for pain and 
suffering, for permanent disability and for 
loss of earning power. In assessing loss of 
earning power, the life expectancy is a fac- 
tor to be considered. Now the average life 
expectancy has gone up high in this country. 
Indians are fairly long lived. 70 to 75 years 
may be considered as a reasonable span of 
Indians’ life. The compensation awarded 
under the Workmen’s Compensation Act 
purely on the basis of permanent disability 
without taking any of the aforesaid factors 
into consideration is contrary to the princi- 
ples laid down for the award of compensa- 
tion under the M. V. Act. (Paras 23, 24) 


(© Motor Vehicles Act (4 of 1939), Sec- 
tions 110-B and 110-D — Award of damages 
— Appeal — Interference by High Court. 

The High Court, as an Appellate Court 
will be slow to interfere with the findings of 
the Tribunal in the assessment of the amount 
of compensation, unless the figure is arrived 
at by the Tribunal by the application of a 
wrong principle or the amount awarded is 
shockingly low or high. (1935) 1 KB 354 
and 1971 ACJ 206, Rel. on (Para 25) 


In the instant case, the claimant un- 
doubtedly suffered permanent loss of earning 
capacity. because of loss of the right hand. 
He.is an Engineer drawing a, salary of 
Rs. 1,350/- per month.. No doubt he is now 
56 and due to retire in another 2 years. 
With his rich experience in Government Ser- 
vice for over 35 years, he had every scope 
for further employment even after retire- 
ment, but for the. loss of his right hand. 
Now with the loss of his right hand, he lost 
that scope of further employment. He is 
otherwise said to be in sound.. health. He 
can be safely expected to live at least up to 
70 years. He claimed only a sum of Rupees 
50,000/- both under special . damages and 
general. damages. The Tribunal awarded a 
sum of Rs. 36,600/- comprising of. Rupees 
33,600/- towards permanent loss of earning 
capacity and a sum of Rs. 3,000/- towards 
medical expenses and expenses on his perso- 
nal attendant. No compensation amount 
was however awarded for pain and suffering. 
In a case for compensation for personal in- 
jury the question is whether the amount 
awarded is a fair compensation. The Act 
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. and the Rules provide fer determination of 
fair compensation. The factors te be cən- 
sidered for such determination are: ‘Special 
Damages’ and. ‘General Damages’. It is 
always not necessary to consider each item 
individually. “The Tribunal apparently did 
not take into consideration either the life 
_ @xpectancy or joss ef future happiness and 
' In awarding compensation was purely guided 
‘by the statutery figure prescribed under the 
‘Workmen's Compensation Act. A total sum 
of Rs. 45,000/- would be reasonable and just 
compensation. (Paras 26, 28) 
Cases Referred: Chronological Paras 
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ARR 1978 Guj 196: 1979 ACJ 264 at 
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(1968) 1 All ER 726:(196 2 QB 322: 
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and Transporters . 26 
(1967) 3 All BR 721: 1969) 3 WLR 1364, 
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Reddy, for Respondent. 


CHENNAKESAY REBÐY, J.:— This 
appeal by’ the Andhra Pradesh State 
Road Transport Corperation . arises eut 
of an application: filed by- the respon- 
dent under Section 110-A of the M. V. Act 
. before the Moter Accidents Claims Tribunal- 
eum-District Judge, Guntur, claiming a com- 
pensation ef Rs. 50,000/- against the appel- 
lant referred to as “the Corporation’ herein- 
after. 

* 2, Phe rea adie giving ie to tho 
claim petition are these: Gn the night of 
7th May, 1979 D.-S. Sitarama Murthy, an 
Assistant Engineer, I. & P., Nagarjunasagar. 
Canals, was travelling by the bus A.P.Z. 9746 
belonging to the Corporation form Chila- 
kuluripet to ‘Hyderabad. Sitarama Murty 
was seated in fhe rear seat of the bus to its 
extreme right. The bus reached Nagarjuna- 
sagar dam by about 1 A.M. on 8-5-1979. 
At the check-pest lorries were parked en 
either side of the road. The driver of tha 
bus drove the vehicle in a rash and negligent 
manner in between to two rowa of station- 
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ed forries. As a result, the cose part of the 
ferry hit the glass panes of ths window 
frame at which Sitaramamurty was seated. 
Because of the force with which the impact 
toek place, the sliding glass of the window ` 
frame fell on his right hand where he fad 
kept his hand to balance himself and ‘sever- 
ed the right hand: Only a stump of 8” eas 
lefi The victim was admitted into. the Gav- 
ernment Kamala Nehru Hospital of the 
Nagarjunasagar dam. As the Doctors thero 
felt that the hand of the victim had to bəs 
amputated, he was rughed to Hyderabad and 
was admitted in the Osmania General Hos- 
pifal As a bene was protruding, the right 
band was amputated. Sitarama Murty, ac- 
cording to him, spent a sum ef Rs. 3,503/- 
tawards bis medical expensea and en his per- 
sonal attendants. It appears be had to spead 
another sum of Rs. 10,000/- for an electro- 
aic hand. He then filed the claim petition 
under Sec. 110-A of the M. V. Act claiming 
a total compensation ef Rs. 50,00G/-. against 
the Corporation for the permanent. foss of 
fiis right hand and depnyaHoa of future om- 
ployment, 


. 3. The claim was resisted by the Corpora- 
tien contending inter alia that the accident 
was not due to the rash aad negligent driv- 
ing of the bus by the driver, that the vehicle 
was being driven in a careful’ and proper 
manner and in any case the compensation 


Claimed was excessive. 


4. The Claims Tribunal framed the fol- 
{owing issues for. eaguiry on fhe pleadings 
of the parties: 

t. Whether the accideat was dus to ihe 


ash and negligent driving of the driver of 


the respondent ? 

2. To what damages if any petitisace im 
entitled ? ~ 

5. The Tribunal, en an effective evsiug= 
tion of the entire evidence adduced in ‘tha 
ease found that the accident was due to the 
«ash ‘and negligent driving of the bus by the 
driver R. W.-1. Gn issue No. 2 the Tribu- 
gal held that the injured claimant was on- 
titled te a sum of Rs. 33,6)0/- for permanent 
disability incurred as a result of the amputas 
tion of his right. hand and a gum of Rupsds 
3,000/- towards the ‘medical expeniea and the 
expenses on his personal attendants. In all 
a sum of Rs. 36,600/- was granted ag cem- 
pensation. The sum of Ra. - 10,00%- claim- 
ed towards having sn electronic hand was* 
disallowed on the ground tiat there was ao 
conorete evidence fet-in, in that- regard. In 

granting the sam of Re. 33,600/- for loss ad 

hand, the Tribune! relied on He provi- 
of tho W 


the 
HORA Woskmea’s Compeasstion ÁS, 


1962 


s$ 


€ The Corporation bas new preferred. 


this appeal while the claimant has preferred: 
cross-objections claiming the balance ef 
Rs. 13,400/-. disallowed by the Tribunal. 

9. The first and foremost submission of 
the appellants learned counsel is that the 
negligence on the part of the driver of the 
bus at the time of the accident. has not been 
established, Secondly it is pleaded that the 
assessment of damages on the basis of the 
provisions of the Werkmen’s Compensation 
Act was wholly improper and that the cem- 
pensation awarded was excessive since fhe 
claimant could not establish real less of 
earning pewer due te the loss of the hand: 
I Negligence — Onus of proof: 

& This is a case of motor accident on 8 
highway. It ig common ground and it is 
speken to beth by the claimant as P. W. 1 


ard the driver as R. W. 1 that lorries were. 


parked on either side ef the read near the 
check-pest, of the Nagarjunasagar dam, wher 
the bus reached there at about 1 A.M. en 
8-5-1979. Very little space was left for the 
bus to pass through, When the bus. was 
passing through, the bus hit the hook of. the 
lorry. 
as R. W. 1 that the cabin deor of the lorry 
which was kept open hit the window glass 
of the bus. In any case, the driver must 
have noticed what was the obstruction in. 
front of him er te the side of the vehicle 
for safe driving. The claimant who was 
seated on the right side of the rear row. had 
kept his hand on the right window. This 
he did accerding to him in order to balance 
himself in the seat. When the clash between. 
the vehicles took place, due to the jerk in. 
the impact the sliding glass of the window 
suddenly fell on the right hand of the 
“claimant with great force and practically 
severed the hand. There is no dispute and 
indisputably the hand was completely cut. 
This circumstance according to the claimant 
establishes that the impact between the two 
vehicles was so forcible which could not be 
the case when the bus was being driven at 


a slow speed. The crucial question is: Did 


the driver of the. bus take the necessary care 
and caution when he had to pass through 
two rows of lorries stationed on either side? 

9. It- is the normal rule that mere hap- 
pening of a motor accident is ne evidence 


of negligence on the part of the driver. The 


person claiming compensation for -personal 
‘injury has to establish negligence and the 
extent of loss suffered due to. the injury 
But there is an exception to the norma). rule. 
This exeeption is in: respect of accidents, 
jattracting the Doctrine. of res ipsa loquitur. 


fue 
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19. To establish negligence, the claimant ~ 


No deubt it is the case of the driver - 
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In. these cases, the mere preef of accident 
raises the presumption of negligence unless}: 
rebutted by the wrong-deer, The Supreme! 
Court in Pushpabai Purshottam Udeshi v. 
Mije. Ranjit Ginning & Pressing Co. Pvt. 
Ltd., AIR 1977 SC 1735, bela at p. 1735): 
“Normally it is for the plaintiff to prove- 
negligence but as in some cases considerable 


hardship is caused to- the plaintiff as the true 


cause of the accident is not known to him 
but is solely within the knowledge of the de- 
fendant who caused it, the plaintiff can prove 
the accident but cannot prove how it hap- 
pened. to establish negligence on. the part of 
the defendant. This hardship is sought te 
be avoided by applying the principles of ree 


must prove that the driver did not stick tof. 
the standard. of care in. driving, expected ofi: 
a reasonable person: A reasonable man whot 
drives a motor car ona highway should have 
the skill of a competent driver and possessi 








as a scientist or metaphysieian. but as ; 
“man: in the streef”. The question te ej 
asked is, “what does a Idyman think to bei 
the cause of the accident’? In other words, 
a Broad view and: not a microscopie analysis! 
nn eee tive in accident 


41. Charlesworth on Negligence, Sixth 
Edition observes at page 516 about reason- 
able care of a driver of a motor vehicle 
driving on a highway: , 

" the duty of a person who drives 
or rides a vehicle on the highway is to use 
reasonable care to avoid: causing damage to 
persons, vehicles. or property of ‘any kind on 
or adjoining the highway. Reasonable care 
in this connection means the care which an 
ordinarily skilful driver or rider would have 
exercised under all the eirenmstances and 
connotes an “avoidance of excessive speed, 
keeping a good look-out, observing traffic 
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rules and signals and so on” and must in- - 


clude keeping reasonable. control over his 
passengers;” 
12. In Radley v. London Pàssenger 
Transport Board, (1942) 1 AF ER 43, 
Humphreys, J., held: 
“R was the duty of the driver of the 
omnibus to keep a lock-out for obstructions, 
whether on or above the level: of the road, 
and; in: the absence of evidence to the con- 
trary, it was to be assumed’ that he. had. fail- 
ed to perform that duly.” ` T 


440 A.P. 


: 13. In that case, the accident occurred 
at mid-day. While the bus was proceeding 
along the country road, the upper part of 
the bus brushed against the. branches_ .of .a 
tree overhanging the road, and..some of the 
windows were broken. A splinter of glass 
penetrated the infant plaintiffs eye and. ne- 
cessitated its removal.. The learned Judge 
held that the driver was guilty of negligence 
and awarded damages to the plaintiff. 


Inference of Negligence : 











pplicability of doctrine of res ipsa loquitur. 
If the accident by its very nature more con- 
istent with its being caused by negligence 
‘fof the driver, than by the other causes, then 
he mere fact of the accident is prima facie 
evidence of such negligence. In such a case 
it ig on the driver of the vehicle to explain 
as .to how the accident occurred without 
egligence on his part. The driver has to 
show any specific cause not cconnoting negli- 
gence on- his part or that he used all rea- 
ble care expected of him. In this case 
he bus- was passing through two rows. of 
Florries stationed on: either side. The driver 
of the bus belonging to the Corporation in 
jpassing through the two rows of stationed 
vehicles struck the lorry which resulted in 
the accident. and loss. of the right hand of 
the claimant. The burden.is on the driver 
to show that he had taken . all reasonable 
care in driving the vehicle. Vide Randall 
v. Tarrant, (1955) 1 All ER 600. 


15. The learned counsel for the appel- 

- Jant-Corporation ‘contends that the injury to. 
the’ claimant was obviously caused due to 

his own carelessness in stretching the hand 
ont of the bus when the bus was being 
_ driven’ between the two rows of lorries park- 


‘ed on either of the side and that the maxim - 


résipsa loquitur is not attracted to the facts 
of ‘this case. The driver as R. W. 1 admit- 
ted that he-did not see. as to how the acci- 
dent took place.’ Therefore, there is no ac- 
{ceptable evidence to establish that the.claim- 
-fant: stretched his hands outside the bus and 
‘that there was negligence on the part of the 
claimant. It was no. doubt suggested to 
P. W. 1, the claimant that while the bus was 






proceeding slowly, the cabin door ` of ` the 
lorry was ‘opened without noticing the bus 
and his hand was severed when thè cabin 


door of the lorry forcibly hit the hand of 
‘|the claimant. The suggestion was denied. 
Moreover, the driver as R. W. 1 stated that 
he did not see the claimant holding his-hand 
- {outside the bus. >in any case, even if- 
'.. leabin. ‘door. of ‘the.lorry ‘was kept- open: 


would -be the duty of the driver of- the ca 
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14. Negligence could be eae by - the 


to the driver, R. 


AER 


as a reasonable: person: to:chotice «what ob-| - 
-struction is; there in, front:’or. to- the :.side of| ` 


the -vehicle for. safe driving. ..The lorry. was 
stationary and the collision was between the 
moving bus and..a stationary. vehicle.;: In 
such circumstances the onus is on the: driver 
of the moving. vehicle to. show that he ee 
taken all reasonable care. The driver, 


. R. W. 1, has failed to` See the said 


onus. 


16. The following passage is fom Hals- 
bury’s Laws of England, 2nd Edition, Vol. 23 
at page 671: 


“An exception to the general rule that the. 
burden of proof of the alleged negligence. is 

in the first instance on the plaintiff occurs 
ices the facts already established are 
such that the proper and natural inference . 
immediately arising from them is that the. in- 
jury complained of was caused by the defen- 
dant’s negligence, or where the event charged 
as negligence “tells its own story” of neglig- 
ence on the part of the defendant; the story 
so told being clear and unambiguous. To 
these cases the maxim res ipsa loquitur ap- 
plies. Where the doctrine applies, a pre- 
sumption’ of fault is: raised against the de- ` 
fendant, which, if he is to succeed: in his 
defence, must be overcome by contrary evi- 


dence, the burden om the defendant: being to 


show how the act: complained of could rea- 


sonably happen. without negligence on his 
part. m7, b’) 


“17. The Supreme: Court in Municipal Cor- 
poration of Delhi v. Subhagwanti, AIR . 1966 
SC 1750, dealing with | the onus `of: poof. in 


‘a motor accident, observed (at p. 1752): 


“It is true that the normal rile -is that it 
is. for. the plaintiff to prove negligence . and 
not for the defendant to disprove it.. But 
there is.an exception to-this rule which ap- 
plies where the circumstances surrounding 
the thing which canses the damage are at | 
the material time exclusively under the con- 
trol or management of the defendant or his 
servant and the happening in such as does not 
occur in the ordinary course of things with- 
out negligence on the defendant’s part.” 

Keeping the hand on the window - frame — 
Whether amounts. to negligent way of sitting : 


48. It was quite likely . that the. claimant 
ae putting his right elbow on- the window 
frame while sitting in the bus. - In our opin- 
ion,. it does not amount to negligent way of | 


' sitting. It is not uncommon ‘that passen- 


gers who. travel by- buses rest their elbows 


- on the window frame. of the bus... There is 
«n Even according Ps 


no prohibition . are it.. 
W.- 1,-he -was informed: by 


1982 ta 


a~cò-passenger -that the claimant ‘kept his 
hand. outside:the bus. and that: there was ‘a 
board. published inthe bus that no ‘passen- 
ger should’ keep any. of his limbs. of body 
outside the vehicle. : But there is no definite 
evidence’ in ‘this case that.the claimant had 
kept his ‘hand outside . the vehicle. 


19. The Delhi High Court in Delhi Trans- 
port Undertaking `v. Smt. Krishna Wanti, 
AIR 1973 Delhi 196, held (at p. 197): 


“It is the duty of the driver of the public 
buses to take all steps, which a person of 
ordinary prudence would take to ensure the 
safety of the passengers. The driver of the 
bus in question cannot be said: to be ùn- 
aware of the fact that the ‘passengers were 
in the habit of putting their hands outside 
the bus. He could thus foresee that while 
overtaking a moving cart if he would not 
leave sufficient space between the cart and 
the bus, there was a likelihood of the passen- 
gers’ arms being injured. The respondent 
had put her elbow on the window while 
sitting in the bus. This cannot ‘be said to be 
a negligent way of sitting. On the other 
hand it may be called a slightly more com- 
fortable way of sitting.” . 


20. In that case the driver of the bus 
while trying to overtake a cart loaded with 
long logs of wood swerved the bus .so 
suddenly at a high speed that one of the logs 
of wood hit the arm of the respondent, who 
was sitting next to the. window on the left 
side of the bus and injured ‘her. She suffer- 
ed a compound fracture of her left atm 
bones in addition to other bruises all over. 
In an application filed by her for compensa- 
tion, it was pleaded that the claimant was 
negligent in putting her. elbow outside the 
‘window of the bus resulting in the fracture 
of her hand. Repelling’ the: said contention, 
‘damages were awarded to the claimant. 

Il. ‘Assessment of ‘damages—W orkmen’s Com- 
pensation Act — Applicability: - 

91. The learned counsel’ for the appellant 
pleads that the Court below was in error in 
awarding compensation on the basis of Sche- 
dule IV. of Section 4 of the Workmen’s Com- 
pensation Act. In support of his - submis- 
sion, he relied on a decision of the Gujarat 
High Court in Bharat’ Premjibhai v: Munici- 
pal Corporation, Ahmedabad, 1979 ACJ -264 : 
(AIR 1978. Guj. 196). . In that cage, the in- 
jured was:a boy of 15 years. . He suffered an 
injury onthe foot: -It was stated by -the 
Doctor ‘to. be of a‘ permanent disability. ‘In 
awarding the compensation, the Claims Tri- 


- bundl - was guided: ‘by ‘Schedule IV- of the. 
“The High. 


Workmen’s --Compensation . ` Act. 
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- p. m. He is not a 
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Court observed: at page 273 (of ee (at 
p. 205 AIR Guj): ' 

“The Tribunal, in our opinion, misdirect- 
ed ‘itself in being guided by the table under 
the Workmen’s Compensation Act, 1923 -in 
assessing damages fòr the prospective loss of 
earning. As pointed out in Ranjitsingh 
Gopalsingh v. Meenaxiben, (1972) 13 Guj 
LR 662 the workmen’s compensation ` tables 
which are often referred to for judging the 
actual extent of the loss may not be strictly 
relevant. In personal injury cases instituted 
under the M. V. Act, 1939 the Tribunal has 
to assess damages in the light of the evidence 
and guided by its own expertise and ex- 
perience and awarded in similar cases but 
uninhibited by any statutory formula.” 

22. It is true that in this case the Tri- 


' buna! adopted the statutory formula. under 


the Workmen’s Compensation Act as the 
sole guide for the assessment of damages; 
The claimant in this case is an Assistant 
Engineer drawing a salary of Rs. 1,350/- 
‘workman’ as defined 
under Section 2 (n) of the Workmen’s Com: 
pensation Act, 1923. Before the Tribunal the 
learned: counsel for the claimant contended 
that the claimant would be entitled to a 
minimum compensation of at least Rupees 
40,000/- as he suffered permanent disability 
in the loss of his right hand. He appears to 
have. placed reliance on Schedule IV of the 
Workmen’s Compensation Act which pre- 
scribes compensation of Rs. 42,000/- when 
the monthly wages of the workman are more 
than Rs. 900/- for any permanent disable- 
ment suffered. The Tribunal below found 
on the basis of Part 2 of Schedule IV that 
the disablement was only 80% and granted 
a compensation of. 80% of Rs. 42,000/- L6., 
Rs. 33,600/- for the loss of the hand. ‘In our 
opinion, the Tribunal. was in error in taking) 
the statutory figure fixed in: the Workmen’s 
Compensation Act as the sole guide for fix- 
ing the compensation under the M. V. Act. 

23. The Andhra Pradesh M. V. Rules, 
1964 clearly provide for award of Special 
Damages and General. Damages. The Ex- 
planation to Rule 533 defines special damages 
and general damages: 

“533. XX 

Explanation :— For..the caer of above 
sub-rule,— 

(i) “Special damages” is one which has. to 
be specially pleaded and proved. It con- 
sists of out of pocket: expenses and. loss of 
earnings incurred down to the date of trial, 





and is generally capable of exact substantial 


calculation; and (ii) “general damages” : is 
one, ‘which. the .aw implies and: which.is not 
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specialty pleaded. Ii includes compensation 
for pain and suffering and the like and, if 
the injuries suffered are such as to lead. te 
continuing or permanent disability, compen- 
sation for loss of earning power.” 


24 The "general damages’ include com- 
pensation for pain and suffering, for per- 
manent disability and for loss of earning 
power. In assessing loss of earning power, 
the life expectancy is a factor to be consider- 
ed. Now the average life expectancy has 
gone up high in this country. Indians . are 
fairly long lived. 70 to 75 years may be con- 
sidered as a reasonable span of Indians’ life. 
The compensation awarded ‘under the Work- 
men’s Compensation Act purely on the basis 
of permanent disability without taking ‘any 
of the aforesaid factors into consideration is, 


our opinion, contrary to the principles laid- 


down for the award of a eae under 
the.M. V. Aet. , 
25. Normally, this Court, as an appellate 


Court will be slow to interfere with the find- 


gs of the Tribunal in the assessment of the 


amount of compensation, unless the figure is. 


arrived at by the Tribunal by the application 
of a wrong principle or the amount award- 
ed is shockingly low or high. The appel- 
late Court will only interfere if it could . be 
said in respect of ihe amount awarded “Good 
Gracious me, as high as tha? or “Good 
Gracious me as low as that for. these in- 
juries”. Vide: Flint v. Lovell, (1935) 1 KB 


354 and Sheikhpura Transport Co. Etd. vy. 


Northern India Transporters’ Insurance Co. 
Ltd., 1971 ACJ 206 : (AIR 1971 SC 1624). 


26. In this case, the daimant undoubtedly 
suffered permanent loss of earning capacity 
because of loss of the right hand. He is an 
Engineer drawing a salary of Rs. 1,350/- per 
month. No doubt he is now 56 and due to 
retire in another 2 years. With his rich ex- 
perience in Government Service for over 35 
years, he had every scope for further. em- 
ployment even after retirement, but for the 
loss of his right hand. Now with the loss 
of his right hand, he lost that scope of fur- 
ther employment. He is otherwise said to 
be in sound health. He can be safely expect- 
ed to live at least up to 70 years. He claim- 
ed only a sum of Rs. 50,000/- both under 
special damages and general damages. The 
Tribunal awarded a sum of Rs. 36,600/- com- 
prising of Rs. 33,600/- towards permanent 


loss of earning capacity and a sum of 


Rs. 3,000/- towards medical expenses and ex- 
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ther the amount awarded is a fair compensa- 
tion. Tbe Act and the Rules provide for desp 
termination of fair. cempensation. The fac- 
tors to be considered for such determination 
as mentioned above are: ‘Special damages’ 
and ‘general damages’. It is always. net 
necessary to consider each item individually.|. 
As observed by Lord Denning, M. R. in 
Fletcher v, Autocar and Transporters Ltd,t 
(1968-1 -All ER 726): 

“I think that the Judge was wrong to take 
each of. the items separately and then jus 
add them up at the end. The items are 
not separate heads of compensation. Tha 
was made clear by the decision of this Cour 
in Watsen v. Powles, (1967-3 All ER 721), 
given after the Judge had. given his judg- 
ment, 


“there is only one cause of action for per- 
sonal injuries, not several eauses of action 
for the several items. The award of damages 
is, therefore, an award of one figure only, a. 
composite figure, made up of several parts 

. At the end aH the parts must be 
brought together te give fair APON 
for the injuries ... .. 


27. The Karnataka High Court in Karna- 
taka State Read Transport Corporation v. 
A. R. Satischandra, 1981 ACJ 138 awarded 
a compensation of Rs. 10,000/- for pain and 
suffering. to the boy, fer the loss of his left 
hand. It was observed that the boy. Satis- 








‘Chandra, suffered agony for the loss of his 


left hand and has to suffer loss of amenities 
as he cannot do anything with his left hand. 
In this case, the claimant who is an. Assistant 
Engineer has lest his right hand which is a 
great. necessity in. his day to day life and - 
work. 


28. The Tribunal apparently did not take 
into consideration either the life expectancy 
or loss of future happiness and in awarding - 
compensation was purely guided by the 
statutory figure prescribed under the Work- 
men’s Compensation Act. We think a total 
sum of Rs.: 45,000/- would be. reasonable. and 
just compensation. 

29. It was lastly urged though feebly that 
the claimant alleged a particular type of 
negligence in his. application and sought re- 
lief on another kind of negligence. For the 
said proposition, great support is sought to- 
be ‘gathered from the decision of the Punjab 
and Haryana High Court in Prem’ Lata v. 
State of Punjab, 1968 ACJ: 398. We do not 
think the. decision is applicable to the facts 
in this..case.."The case .of the claimant. 
throughout has been that the moving bus had 
collided with the rear portion of the ste- 


1982 . 
tionary lorry. In his-ovideace he has ampli- 
fied his statement by stating that the hook 
of the lorry hit against the right side of the 
ine ante: A AE RIR 


30. We y dismiss the Appeal 
C. M. A. No. 687 of 1981 and. partly allow 
the cross-objections in enhancing the com- 
‘pensation to’ Rs. 45,000/- from Rs. 36,600/-. 
There shall bs no order as te costs. E 
AIR 1982 ANDHRA PRADESH 443 
P. A. CHOUDARY AND K. RAMA- 
SWAMY, JI. 
Kunala Subbarao and others, Appellants 
v. P. Nagaratnayamma, Respondents. 


Letters Patent Appeal No. 128 of .1982, 
Dj- 18-10-1982. 2 0 7, 


Letters Patent (Andhrn Pradesh}, i. as 
-~ Appeal. onder. — “Judgment”, menne 


to judgnrent — Henw appesi against such 
order is not maintainable. 

“judgment” means adjudication 
of the issues between the parties, may be 
even ex parte. By orderiag a mere. notice 
the Court does not trench upon the merits 
and makes no adjudication on issues be- 
tween the parties: It merely postpones the 
adjudication to a future date. That is not 
ene of the issues between the parties - and 
that is no adjudication at alt. The Court 
does not lose its jurisdiction over the matter 
by ordering notice nor would it become 
functus officio by passing- such an order. 
Strictly speaking the notice ordered would 
Rot in any way affect the rights of the ap- 
plicant as such an order would: have the 
effect of only postponing the hearing to a 
later date after service of notice on the party 
sought to be affected. It is really an act of 
refusal to adjudicate immediately and that 
might cause prejudice, but that is no adjudi- 
cation and no passing of a judgment. The 
ordering of notice cannot by any reasonable 
standards be regarded as amounting to’ pass- 
ing of a judgment on any issue between the 
parties. If such an order is not a judgment, 
clearly no appeal lies. ~. (Para 2) 
. In view of the fact that Cl. 15 of Lettorg 
Patent permits appeals only against judg- 
ments and ag ordering of notice by single 
Judge on application for grant of stay, does 
not trench upon merits or constitute adjudi- 
cation, no Letters Patent appeal is compe- 
teat against those orders. (Para 3) 
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Cues Referred: . Chronological . 
AIR 1981 SC 1786. ie: es 
(1912) ILR 35 Mad 1:21 Mad LF it 8 2 

N. V. Suryanarayana Murthy, for Appel- 
P, A. CHOUDARY, J.:— This appeal 
under clause 15 of the Lettere Patent has 
been filed against a mere notice issued on 
12-10-82 by our learned brother Lakshmi- 
narayana Reddy, J., in C. M. P. No. 12886/82 
in A. S. No. 2269/82. The present ap- 
pellants are the petitioners in the said Civil 
Miscellaneous Application. They were sued 
by the respondent herein in O. S. No. 65/76 
on the file of the Subordinate Judge, Kovvur 
for recovery of her steam launch by name 
“Swarajya Lakshmi”, and for arrears of rent 
or profits for the period of April to end of 
June. 1976 at a rate of Rs. 600/- per month 
and for future profits. The plaintiff's case 
was that she was the owner of the steam 
faunch which she gave to the first appellant- 
defendant on lease for one year commencing 
from 1-8-74 and ending with 31-7-75 ona 
monthly rent of Rs. 350/- and that the first 
appellant-defendant has failed to return and 
deliver the launch to her after the expiry of 
lease, thus rendered himself liable for 
damages. The second appellant was the se- 
cond defendant, who stood surety to the 
first defendant in the suit. The suit was 
opposed. by the first appellant-defendant and 
the second appellant-defendant, his surety. 
The trial Court overruled the defence and 


-decreed the suit on 26-8-82 and directed 


immediate delivery of the. launch to the 
plaintiff and also directed the first defendant 
to pay. profits from the date of suit on 15-7- 
76 -tili the day the launch was delivered to 
the plaintiff at the-rate of Rs.. 350/- per 
month. The present appellants feeling ag- 
grieved by the above decree had filed A. S. 
No. 2269/82 in this Court and moved in the 
above miscellaneous application for stay of 
all further proceedings that might be taken 


‘by the plaintiff pursuant to the decree in 


the above-mentioned O. S. 65/76 on the file 
of the Subordinate Judge, Kovvur. Ac- 
cording to the procedure of this Court a re 
gular first appeal is automatically admitted 
in the Registry and it is the miscellaneous 
application that comes for initial judicial 
scrutiny. Our learned brother Lakshmi- 
narayana Reddy, J., before whom the above 
C. M. P. came for orders, ordered notice 
to the plaintiff returnable in one week on 
(2-10-82. The dofendants-appellants feeling 
aggrieved by that filed’ this appeal againat 
that ordering of notice by our learned 
brother Lakshminarayana Reddy, F Whe 


444. A. P. 


registry has taken: oon to -the main- 
tainability of the appeal. . P 


S We have heard ' Sri ` Suyana yei 
murthy for the appellants at full length and 
we, are fully satisfied that this particular 
appeal is wholly incompetent and cannot be 
maintained under clause 15 of the Letters 
Patent. It should be emphasised that the in- 
stitution: of an appeal is a statutory creation 
and is unknown to that grand old dame, 
Common Law. This appeal is filed under 
clause 15 of the Letters Patent. The ques- 
tion whether an appeal, under clause 15 of 
the Letters Patent, is competent against a 
mere ordering of notice by a learned single 
Judge ‘should therefore be answered only on 
the basis of the meaning the word ‘judg- 
ment’ bears in clause 15 of the Letters 
Patent. Clause 15 of the Letters Patent pro- 
vides for a right of appeal only against a 
‘judgment’ passed by a learned single Judge. 
If ordering notice itself amounts to passing 
of a- judgment within that meaning then 
appeal -would be competent. The question 
therefore is whether in ordering notice: on 
the appellants’ application for grant of stay, 
Lakshminarayana Reddy, J., has passed a 
judgment. It’ must be admitted that the 
meaning of the’ word ‘judgment? has some- 
times: been variedly interpreted in our High 
Court itself by some learned Judges acting 
on the assumption that even ordering notice 
without finally adjudicating upon the merits 
of the C. M. P. would amount to passing’ of 
a‘judgment. But its ordinary meaning is 
one which Halsbury’s Laws of: England gives 
us any decision: given by a Court on: a ques- 
tion at. issue between the parties (see Burrows’ 
“Words & Phrases’). According to this mean- 
ing: of the word ‘judgment’, where there is 
no adjudication on merits, there can: be no 
judgment. It appears to us that this view 
is: preferable to the other which ‘assumes 
that there can be a judgment even where 
there is no adjudication on the ‘issue be- 
tween the parties. In other words, the word 
‘judgment’ means adjudication of the issues 
between the parties, may be even ex parte. 
By ordering a mere notice the Court does 
not trench upon the merits and makes no 
adjudication on issues between the parties. 
It merely postpones the adjudication to: a 
future date. Let us admit that such.a post- 
ponement causes some inconvenience or even 
detriment -to the party. But that inconveni- 
ence or detriment is net the result of an ad- 
judication by the Court on any issue between 
the parties. It is merely postponing the hear- 
ing. to a future date.. That is not one-of the 
issues between the parties and that is no ad- 


? 
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judication at all.. The Court does not. lose 
its jurisdiction over the. “matter by ordering t 
notice nor would it become. functus officio 
by passing such an order. Strictly ‘speaking 
the notice ordered . would not. in. any way] 
affect the rights of the applicant as sucb an 
order would have the effect of only postpon- 
Ing the hearing to a later date after service 
of notice on the party sought to be affected. 
It is really an act of refusal to adjudicate 
immediately and that might cause prejudice, 
but that is no adjudication and no passing of 
a judgment. The ordering of notice cannot 
by any reasonable standards be regarded as 
amounting to passing of a judgment on any 
issue between the parties. If such an order 
is not a judgment, clearly no appeal lies. 
The recent judgment of the Supreme Court 
in Shah Babulal Khimji v. Jayaben (reported 
in AIR 1981 SC 1786) approving the obser- 
vations of Sri Arnold White C. J. in Tulja- 
ram Row’s case (1912 ILR 35 Mad 1) 
clearly goes against the argument of the ap- 
pellants. Arnold’ White C. J.. in his judg- 
ment assumed that judgment is the function 
of an adjudication of the rights. He even said 
that such an adjudication must put an end 
to the entire suit or proceedings so far as the 
Court before which the‘ suit or proceeding is 
pending is concerned. Clearly ordering notice 
does not involve any’ adjudication of the 
rights of the parties, nor does it put an end 
to the proceedings in the sense in which the 
learned Chief Justice has used that word. 
Ordering of notice can be nothing more than 
a step towards obtaining fhe final adjudica- 
tion in those proceedings. Even, where i 
might cause. prejudice, it cannot be describ 
as a judgment. It is a step in aid and suc 
a step in aid is not a judgment within the 
meaning of Letters Patent. In view of the 
above, we are unable to entertain this appeal. 







3. But Sri Suryanarayanamurthy argued 
that it is the substance of an order that must 
be looked into and not the form’ and that 
even ordering of notice can at times amount 
to a rejection of the petitioner’s prayer for 
relief. It may be. But what Clause 15 of 
Letters Patent makes appealable is only posi- 
tive adjudication but not refusal to. grant im- 
mediate aid. But Sri Suryanarayana Murthy’s 
argument is slightly guilty of exaggeration. 
So long as it is permissible for the Court to 
adjudicate ‘upon the C: M: P. on` which -a 
notice has been ordered, ‘it would be ‘theoreti- 
cally impossible to: contend that: ordering of 
notice in such case affects “anyone’s ‘rights. 
There ‘is scope for retrievitig öf ‘the situation 
and there is scope for festituting. ‘That would’ 
exclude the possibility of. any adyerse « effects, S 


1982 : 


being produced. “In our view, this substance 
theory: of adverse: effects has therefore no 
substance. In any: case, in view of the fact 
that Clause 15 of Letters Patent permits ap- 
' [peals only against: judgments -and as ordering 
of notice does not trench upon merits or 
constitute: adjudication, no Letters Patent 
Appeal is ‘competent against those orders. 


4. The other argument of the learned 
counsel Sri Suryanarayana Murthy is that 
just as some Courts treated refusal to grant 
an ex parte injunction and ordering notice as 
amounting to refusal to grant an ex parte in- 
junction under Order 39, Rule 1, C. P. C. 
making ordering notice appealable under 
Order 43, C. P. C., we should also treat the 
ordering of notice should also be appealable. 
No case has been placed before us to show 
that any Court has treated the ordering notice 
as amounting to refusal to grant ex parte 
stay. In fact, the provisions of C. P. C. 
make the granting of an ex parte stay an 
exception by calling for recording of special 
reasons for such an order. We are, there- 
fore, unable to accept that submission. But 
in any case for the purpose of Clause 15 of 
th: Letters Patent, it. should be held- that un- 
less a matter is adjudicated upon on issues 
between the parties, no judgment can ensue. 
No order made’ by Court merely issuing 
notice and postponing the adjudication to a 
future date can..be regarded as a judgment. 
The fact that retrieval and restitution are 
possible in all such cases, no real harm of 
detriment can ensue to. the parties. 

'§. We accordingly dismiss this appeal as 
not maintainable and direct the office to im- 
mediately serve the notice on the respondent 


sò that the C. M. P. may be listed within one © 


week from today. 
Appeal dismissed. 


AIR 1982 ANDHRA PRADESH 445 
GANGADHARA RAO AND 
JEEVAN REDDY, JJ. 

Gbinhalacherúvu Chenchamma' and others, 
Petitioners v. The District Collector, Nellore 
. and another, Respondents. ` 

Writ ` Petns. Nos. 5382 and 5417 of 1978, 
D/- 8-4-1982. 

(A) Land Acquisition ‘Act 1 of 1894), Sec 
fions 4, 17 — Acquisition of land for house 
| mites to Harijang -~- House or site already 


owned by Harijan — _No ground for refusing | 


acquisition for his benefit. W. P. No. 5516 of 
1977, D/- 25-7-1978 - (Andh Pra), Overruled. 
ne 
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The fact that a harijan has a house or: a 
site of his own, does not mean that no ac- 
quisition should be made for his benefit. His 
house may be small, or insufficient to meet 
the needs of his family. It may be in a very 
unhygienic and dirty surroundings. Jn such 
a situation it will not be proper to say that 
he could not be given a site elsewhere to con- 
struct a better, neat and healthy house. 
W. P. No. 5516 of 1977, D/- 25-7-1978 (Andh 
Pra), Overruled; W. P. No. 5042 of 1978, DJ- 
22-3-1979 (Andh Pra), Followed. (Para il) 


(B) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 17 — Proposal for acquisition drop- 
ped twice on earlier occasions — There was 
no acquisition much less withdrawal — 
Revival of acquisition. proceedings held not 
invalid. (1980) 2 Andh LT 170, Disting. 

(Para. 13) 

(C) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 17 — Acquisition — Action taken in 
consonance with provisions of the Act -— Not 
rendered invalid: merely because some admin- 
istrative instructions having no _ statutory 
force are contravyencd. W. P. No. 326 of 
1976, D/- 24-2-1976 (Andh Pra), Disting. 

(Paras 14, 17) 

(D) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 17 — Acquisition of-land — Admin- 
istrative instructions that: Laids belonging to 
small farmers should not be acquired —- They 
have no statutory force — Does not mean 
Cat ands of amall faaee Come De Aayi 
ed at all. (1981) 2 APLI 93, Overruled. - 

(Para 2) 

(Œ) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 17 — Acquisition. of land for. house 
sites to Harijans — Preferences given by 
them — Weightage to be given — Extent of. 

Harijan preferences alone cannot be deci- 
sive in a matter of. selecting lands for their 
house sites and the Government cannot 
mechanically surrender. their decision to - the 
preference. of the harijans. At the same 
time, the preferences of. the harijans cannot 
be completely ignored. Ultimately, it is they 
that have.to construct houses and live in them 
for generations.. If they are not willing- to. 
live on a particular land, then there is. no 
point in acquiring it. ae, 2 APLJ 93, Ap- 
proved. (Para 23) 

. Œ) Land: Acqutsition Act. (1 of 1894), Sec- 
tions 17 (2) (as amended by Madras Act 30 of 
1948) and 5-A — Acquisition of land for 
dwelling houses for poor and harijany — It 
is -a . matter of urgency Inquiry under 
Section 5-A canbe dispensed with. (1981) 2 

‘Acquisition of land: for ‘dwelling . houses `- 
for the poor is treated’ as’ urgent ‘under Sec. 
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tion 17 (2) as amended by Madras Act 30 of 
1948.. If is placed on the same fooling as 
other purposes mentioned in that sub-section. 


It is true that it is teft to the opinion of the- 


Collector to decide whether it was necessary 
to acquire immediate possession of any land 
for providing dwelling houses for the poor. 


It is also true that his opinion, though sub- 


jective, should be based on some material. 
If there is some material, it t not for High 
Court to sit in appeal and substitute its own 
opinion, Even otherwise, it cannot also be 
denied that providing heuse sites fer poor in 
our country is a matter ef urgency and can- 
not brooke any delay.. There can be no two 
opinions that most of the poor, particularly 
‘harijans, live in very umhygienic surroundings 
and their rehabilitation is an immediate neces- 
sity. Therefore, acquisition of house sites 
for harijans cannot be treated on par as ac- 
quisition for purpeses other than mentioned 
in sub-sec. (2} of S. 1T., (1981) 2 APLI 93, 
Overruled. . (Paras 27. 28. 35) 

(G) Laud Acqaisition Act (1 of 1894), Ser- 
tion A (inserted by A. P, Act 22 of 1976), 
Sections 17 and 5-A — Acquisition of land 
for dwelling horses for poor — District Col- 
lector is enrpowered to commence proceeding 
ani to dispense with enquiry ander S. S-A. 
W. P. No. 3353 ote. of 1976, B/- 26-3-1978 
(Andis Pra), Rei. on. pe 


AIR 1982 Andh Pra.33 ents 34 | 


1981 Cri LJ 641 : 
(1981) 2 APLJ 93 : 


(1981) 2 ‘APLY 106 33 
(1981) 2 Andh WR 167 


| 23, 35 

AIR 1980 SC 1678 0000 + £2 
AIR 1980 NOC {0 (Andh Pra} : 1979 LS 
(AP) 141 | U, 31 
(1980) 2 Andh LT 178 7 EET 
(1980) 2 APLI (HC) 245° `` 22 
AIR 1979 Andb Pra 159 | 21 
1979 AP HN 68 20 

| (1978) W. P. No. 3353 of 1976, I>/- 26-9-1978 
(Andh Pra) 36 


(1978) Writ Appeal Ne. -295 ef 1978, Dy. 
12-9-1978 (Andh Pea) | ` 

(1978) W. P. No. 5516 of 1977, , D- o 
{Andh Pra) © n 

AIR 1977 SC 183 E af 

(1977) 2 APLI 289 : 1977 Andh LT 556 30 

(1976) W. A. No. 370 of 1976, D/- 20-9-1976 


(Andh Pra) $2 
(1976). W. P. No. 426 öt 1976 ete, Dj- 24-2- 
1976 (Andh Pra) B 
AIR 1975 Audb. Pra 29: (1975) 1 APLI 70 
30 

AIR 1971 SC 1933 ve 12 
AIR 1971 SC 192 -ts 16 


-AR 1967 SC 1753- em o; 16 


C. Cheachamma vy. District Collector. Nellore’ . 


(Para 39). 


Ao LR, 


AIR 1959 SC 896, - >% > - 16 

T. Venugopala Reddy, ‘for Petitioners in 
beth the Petitions; Govt. Pleader for Social 
Welfare. for Bespopuents in er, the - Bet 
tions. 

GANGADHARA RAO, 3. :— ade: Peti- 
tion No. 5382/1978 is filed by Chintalacheruvu 
Chenchamma, and Writ Petition No. 5417/78 
is filed by Chinthala Cheruvu Saradamba 
and Pinnebeyina Vatsalamma ‘questioning the - 
proceedings taken for acquisition of ‘ their 
lands in Lebur Bit H village in Nellore Taluk, 
Nellore District, under the Land Acquisition 
Act for providing house sites to the harijans 
of Pukaruvaripalem; hamlet of Jagadevpet 
(Lebur M village). Ac. 1-15 cents‘ in survey 
number 753/3A belonging te Chintalacheruvu 
Chenchamma and Ac. 1-41 cents ‘in Survey 
numbér 753/A-1B and ‘Ac. 0-37° cents” in 
survey number 755/1 belonging to Chinthala- 
cheruvu: Saradamba and: Ac. 0-59. cents in - 
survey: number 753/3-A4 and 0-25 cents in © 
survey number 155/1 belonging to` Pinne- 
beyina Vatsalamma,” total Ac. 3-77 centa, 
were notified for. acquisition. 


. 2. On coming to: know that “their lands 
were sponsored for acquisition for house sites 
to Harijans, the petitioner -(Chinthalacheruva 
Cheachammad) submitted a representation to 
the. District Collector Nellore on 4th -Feb., 


1976 against the proposal. The Collector called 


fer report and the Block Development OM- 
cer, Indukurpet in his D. O. letter dated 12th 
February,. 1976 informed the Collector that 
there was no proposal to acquire her land. 
Accordingly, the District Collector. by -his 
endorsement dated {st May, 1976 informed 
fer that there was ‘no proposal to acquire her - 
lands. Again in the middle of 1976, she 
came to know that the District Social Wel- . 
fare Officer had sent a proposal afresh for 
acquisition of her land for provision of house 
sites for harijans of Jagadevpet. Once again 
she made a representation to the District Col- 
lector (ist respondent) on’ 25th June, 1976. 
The District Collector forwarded’ her re- 
presentation ‘along with the letter of the Dis- -’ 
trict Social Welfare Officer (Land Acquisi- 


tion) Nellore (2nd respondent) to-the Reve- 


nue Divisional Officer, Nellore with instruc- 
tions io inspect the land and ‘send up his, re- 
port. The Revenue Divisional Officer, after 
personal inspection, informed the District ` 
Collector in his proceedings dated. 16th Aug., 
1976, that there was, ao immediate need for, 
providing house sites, to the harijans in the $ 
village, that in any case there was sufficient 
vacant space in the éxisting Harijanawada 
itself to provide house sites for another 
tweaty families, that: she tas. no. other. land 


except Ae. 2-12 cents, that she had. installed 
filter points and ‘reclaimed the land at huge 
cost, that the lands are 3 to 4 feet deep from 
the adjoining read level and unfit for human 
- habitation, and according to the guidelines, 
the lands served by filter points ahould not 
be selected for acquisition and it was not de- 
tirable to take up the land for acquisition. 
Thereupon, the District Collector in the pro- 
ceedings dated 25th August, 1976 passed an 
. order that the proposal for acquisition of 
lands was dropped and directed the District 
Social Welfare Officer (Land: Acquisition) 
Nellore, not to take any further action. 


3. Subsequently, on receiving notices 
under Seetions 9 (3) and 10 of the Land. Ae- 
quisition Act from the 2nd ‘respondent calling 
upon the petitioners to appear before him on 
25th November, 1978, the petitienera have 
filed these two writ petitions. P 

4. In the counter-affidavit filed by the 
2nd respondent it is stated that the lands are 
jointly held by Smt. Saradamba and Smt. 
Chenchamma, whe are co-daughters-in-law, 
that Smt. Chenchamma has no right to 


enjoyment in the aforesaid lands and that - 


Smt. Saradamba is reported to be paying land 
revente and enjoying the lands with absolute 

, that Smt. Chenchamma is not a 
resident of the village that the- name of 
Chenchamma had been included in the hold- 
ing with an intention to show. a share and 
unit in the joint preperties, that Sri Radha- 
krishniah, husband of Smt. Saradamba is 
working as Assistant Engineer at Thunga- 
bhadra Project, and that Smt. Saradamba is 
owning about Ac. 21-42 cents in Jagadevpet 
Village and also purchased Ac, 1-81 cents of 
wet land in Gudipallipado village. It is 
„further stated that the lands are situate very 
“near the main road and the Harijanawada, 
quite suitable and fit for house sites and the 
beneficiaries were also willing to censtruct 
their houses after some reclamation by level- 
ling the lands.. It was denied that Smt, 
Chenchamma is owning Ac. 2-12 cents only 
and her livelihood would suffer if the lands 
were acquired. It is admitted that there are 
filter points and the extent covered by filter 
points with the surrounding area was elimi- 


nated from acquisition to ‘enable the land © 


owner. to cultivate the other lands owned by 
her.: It is stated that there are 80 poor al 
lies who are mostly harijans, that there is 

q Vacant land in the present Harijanawada, that 
there are no other suitable lands in the vici- 
nity and -there are no other Government 
lands available and henee these lands have 
been proposed for acquisition. It is admit- 
ted that the previous District Collector’ had 
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drepped the prepesal on 25th August, 1976 
en the basis ef the report ef the Revenue 
Divisional Officer dated t6 August, 1976. 
It is stated that subsequently on a representa- 
tion made by the harijans, the Joint Collec- 
tor, Nellore, visited. the vilage on 28th May, 
1978 and observed that the Harijanawada was 
quite congested and there are many adult 
male married members whe are living in con- 
gested houses, that the ‘poosalas’ who -had 
encroached the road side also represented for 
the provision of heuse sites, and therefore, 
the Joint Collector instrueted the second res- 
pondent to go ahead with the acquisition 

proceedings. Accordingly, proposals were 
initiated and the notification under Ss. 4 (1) 
and 6 of the Land Acquisition Act was pub- 
lished in -the District Gazette dated 19th 
September, 1978: Since the lands were 
urgently needed for providing house sites to 
poor harijans and de-notified tribes, enquiry 
under Section 5-A was dispensed with, under 
Section 17 (4) of the Land Acquisition Act. 
It is also: stated. that the substance of the 
notification was published in the village by 
beat of tom tem on 7th November, 1978 and 
award enquiry was posted to 25th November, 


‘1878 when this writ petition was filed. 


5. On a previous occasion when the two 
writ petitiens came up fer hearing before us, 
after hearing the - learned counsel for the 
petitioners, by our order dated Sth Septem- 
ber, 1980; we direeted- the District Collector, 
Nellore te submit a. report as to why the car- — 
lier decision to drep the acquisition. was 
revived. We suggested. that the Collector 
might direct such. officer a6 he thinks appro- 
priate to inspect the village and report whe- 
ther no other suitable lands are available in 
the village. We observed that the officer, 
who visits. the village, should gather relevant 
material-in the presence of the harijans of 
the village as well as the petitioners, and’ if 
any other land is selected or pointed out, the 
owners thereof might also. be heard and 
their objections noted: es 


6. Pursuant to our orders, the Revenue 
Divisional Officer, Nellore, inspected the land 
and conducted detailed enquiry into the 
matter. in the presence of the petitioners and 
the Harijans of the village.. He submitted a 
copy: of his report together with the record 
of enquiry and a sketch showing the lands 
under acquisition and the- alternate lands 
proposed by. the petitioners. The Revenue. 
Divisional Officer reported’ that the alternate. 
lands suggested by the petitioners were not 
acceptable to- the Harijans, as‘ they are situated — 
in. a different village and: different panchayat, 
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although they are situated within a furlong 
to the ‘Harijanayada’. _ He also; reported,-that 
. there was. no’.vacant land. available in the 
‘Harijanvada’. to provide house sites. to. the 
harijans as alleged by the petitioners. He 
Teported that Smt.. Chenchamma owns 0-35 
cents of land and Smt. Saradamba Ac. 7-00 
of lands besides the land under acquisition. 
He finally stated that the land under acquisi- 
tion, being very close to the existing Harijana- 
wada and the highway road, was well suited 
for house sites and it was selected accordingly 
for providing house sites to the Harijans and 
Poosalas. The Collector submitted that the 
original proposal was dropped in 1976, as the 
Revenue Divisional Officer felt that there 
was not much of congestion in the Harijana- 
wada and the proposal was revived in 1978 
as- the then Joint Collector, Nellore, who in- 
spected the locality felt that the Harijana- 
wada was quite congested and there are- many 
married members living in congested houses 
and the lands under acquisition are best suit- 
ed for providing house sites. 
"7. The petitioners have filed objections to 
the report of the Collector. 
.. 8. Thereafter, once again, we heard the 
- arguments- of the learned counsel for the 
- petitioners and the learned Government Plea- 
der. The learned counsel for the petitioners 
-has' made ‘the following submissions: _. 

: (1) The District Collector did not make 
the notification under Section 4 (1) ‘of the 
Land Acquisition Act. 


(2) There. was no need to revive the pro- 
posal to acquire the lands of the petitioners 
in view of the earlier report of the Révenue 
Divisional Officer, and the order of- the Dis- 
trict Collector, Nellore. It means that the 
District Collector did not. apply his mind to 
the facts of the case.. .. 

(3) The petitioners are small (nee an 
have fixed. up filter points in- the land-and it 
is contrary to the guidelines issued .-by ‘the 
Government to acquire such. lands. 

(4) There. are alternative lands in: the vil- 
leage which -could be acquired. 

(5) The majority of the beneficiaries have 
houses in the Harijanawada. 

_ (6) There was no urgency and, therefore, 
dispensing with the enquiry. under Sec. 5-A 
is bad. © 

(7) Under Section 17 (4). the power 7 dis- 
l pense. with: the enquiry under Section 5-A 


rests only with the Government, but not me 


the District Collector. 


..9.. The first contention was miei aay in - 


.” the ‘reply affidavit.. Therefore, ‘there: -was:no 


Oocasion for the respondents to traverse it in - 
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_ have -houses in Harijanawada, 
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their ,, counter-affidavit: -Even .. otherwise, a 
reading: of . the notification „issued ‘under Sec- 
tion 4 (1). shows- that: it: was issued only by 
the District Collector; Nellore. : 

-10._ It is true that the original, proposal to s 
acquire the lands was’ dropped -:in -1976 :-by 
the District Collector, Nellore, on. the~ basis 
of the report submitted by the Revenue Divi- 
sional Officer,. Nellore. ‘Subsequently, on- a 
representation made by- the’ Harijans, the 
Joint Collector, Nellore, visited the village on 
28th May, 1978 and found that thé Harijana- 
wada was quite congested and there were 
many adult married. members, .who.. were 
living in congested houses. The road. side 
encroachers the ‘Poosalas’ also. represented 
for the provision of house sites. . Therefore, - 
the Joint Collector instructed the District 
Social Welfare Officer. (Land Acquisition) 
Nellore to go ahead with the acquisition 
proposals. Accordingly, acquisition proposals 
Were initiated and draft notification and draft: 
declaration were submitted to the District 
Collector for approval: and _publication. 
Notification’ under: Sections 4 (1) ‘and 6 of 
the Land Acquisition Act were published in 
the District Gazette dated 19th September, 
The report which: we: have © called for 
from the District Collector, during the course 
of the hearing of the writ petitions, also con- 
firms the need to acquire the lands in ques- 
tion for providing ‘house sités for the Hari- 
jans of the village. _No-doubt, the learned . 
counsel. for the petitioners contraverted the 
facts in the reports adverse to them. He 
submitted that there are, ‘alternate lands in the 
village, and the majority ofthe ` “beneficiaries 
But it should 
not be’ forgotten that we are not sitting in 


appeal over the decision" of the District Col- 


lector. ' Equally; we cannot decide disputed 
questions of fact in , petition under Art. 226 
of ` the Constitution. ) 


11. The. learned. Cone for the enn 
invited ` our attention -to: the judgment’ of 
Amareswari J.,-in- W. Pi No. 5516" of 1977, 
D/- 25th July, 1978. ‘We have.seen that judg- 
ment. On the facts of.that case, the, learned 
Judge came. to ‘conclusion : that ‘some' of. 
the Harijans. for whose Benefit the land was 
sought to be acquired. were having. houses or 
house-sites and landed properties. and: it was 
not necessary to acquire-the entire extent of. 
land mentioned in the - notification. :-for = that: 
purpose. But, as a proposition of law it- will 
not be correct to say. that, if a. Harijan has a 
house or -a site of his own, no: acquisition 
should be, made. for. his benefit:,’ His’ - house: 


- may. -be small, or insufficient ‘to.--meet the 
‘needs . of.,.his- family. , ; It;;mgy--be -in-a’ very 


unhygienic and. dirty surroundings.-. In such- 


Ja situation it will.not be proper to say- that- 


he -could not. be given -a site elsewhere ~ to 
construct a better, neat and healthy house. 


In this connection wé may refer to the judg- - 


ment of Madhava Reddy, J., (as he then was) 
and one of us (Jeevan Reddy, J.) in W. P 
No. 5042 of 1978, DJ- 22nd March, 1979 : 

sorted in AIR 1980 NOC 10 (Andh Pra)). 
The learned Judges observed: ` 


“The general allegation that the proposed 
beneficiaries do’ own/possess houses does not 
by itself- establish anything. The mere fact 


that Adi Andhra Harijans are having their. 


houses it does not follow that there is no 
public purpose. The houses may be situated 
in very unhealthy conditions or may be 
totally unfit for human habitation. A simi- 
lar contention was rejected by a Bench of 
this Court in Writ Appeal No. 205 of 1978 
disposed of on 12-9-1978. The petitioner 
could not place before us any material to 
hold that the declaration contained in the 
notification-is colourable exercise and that no 
such publle purpose really See u 


12, It is not disputed. that the déclaration 
made under sub-section (1) of S. 6 that the 
land is needed for a public purpose is con- 
elusive evidence under sub-section -(3) of that 
section. The Act makes’ the 
the sole Judgment whether- there is in fact a 


' need and whether that need isa public pur- - 


pose. Unless it is shown that there is colour- 


able exercise of power, the Court cannot go ` 


behind the declaration of the Government 
and find out in a particular case whether the 
purpose “for which the land is néeded was a 
public purpose or not. (Jage Ram v. State 
, of Haryana, AIR 1971- SC 1033). The onus 
-is on’ the land-owner to displace that- pre- 
sumption and it cannot be said to have been 
discharged by mere allegation in that behalf: 
which was denied by the Government. ` Land 
Acquisition Collector v. Durga „Pada, AIR 
1380. SC 1678. 


13. This disposes of contentions 4-and 5 
also. In Veerinaidu v. State of A. P., (1980) 
2 Andh LT 170, the Government issued a 
notification under S. 48 of the Land Acqui: 
sition Act withdrawing from. the acquisition 
proceedings of land. that: was- sought to be 
acquired for .the- Agricultural. Market - Com- 
_ mittee of Anakapalli in. 1970. Thereafter, 
once again a.proposal was mooted to acquire 
_ the same land. It was inspected -by the then 
‘Minister. in-charge,. the- Director of- Market- 
pr and .also’ the. then: Minister. for. Agricul- 
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ture, -and they agreeti that the land .- should 


~ not. be acquired and: the proposal was drop- | 


ped. ' Once. again the proposal- was mooted 


‘in 1972'and the lands were again notified 


under S. 4 (1) of the Act on 10th July, 1972. 
Subsequently, in- 1978, the Minister for 
Marketing personally inspected the lands 
and observed that there was- another land 
more suitable for the purpose and land 
should be denotified. Thereupon, the Gov- 
èrnment. issued proceedings withdrawing the 
acquisition proceedings and communicated 
to the District Collector who in turn, issued 
a. draft withdrawal notification and requested 
the Government to approve it. At that 
Stage, once again a representation was made 
by the interested parties not to issue the 


‘notification withdrawing the acquisition pro- 


seedings. Again the concerned Minister in- 
spected the land and opined that the land 
should not be acquired. Again representa- 
tions: were made to the Government by..some 
persons not to withdraw from the _acquisi- 
tion proceedings.. Thereupon, the Govern- 
ment issued proceedings cancelling . their . ear- 
lier notification to withdraw from the acquisi- 
tion; proceedings. -It is in those circum- 


-stances a Bench of this Court  held:'` when 


four Ministers with.the departmental:. auth- 
orities after inspecting the. land in - question 
came to the conclusion, assigning `reasons, - 
that the land. was’ not suitable, the. action of 
the Government in withdrawing its. earlier 
notification was arbitrary and unreasonable. 
On the facts of the’ case, we have no. hesita- 
tion in agreeing with the Bench that - the 
action of the Government ‘was arbitrary. 
But the facts in this case are altogether dif- 
ferent. There was no’ acquisition ‘of — the 
and on prior occasion; much less withdrawal 
from the acquisition proceedings under Sec- 
tion 48 of the Act: It was only a proposal 
which was dropped. Therefore, that deci 
sion is of no assistance to the petitioners. 

` 14, It is true that the Government have 
given certain instructions for provision of 
house sites to the Scheduled- Castes “and 
others. On 3ist May, 1974 an instruction 


was issued that persons with meagre lard 
holdings (less than Ac. 2.00 to Ac. 21/2) 
may generally be not touched, unless other- 
wise inevitable for the purpose of maintain- 
ing the rule of proximity and vicinity to the 
main village. A similar instruction - “was 
issued on 29th Sept., 1977 that lands belong- 
ing to poor persons should not be acquired 
unless it becomes absolutely inevitable. to 
keep up the contiguity and proximity. The 
instruction. that’ the lands served with.. filter 


cos 
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points should not be selected for aoquisition 
is not placed before .us. 
to be such an instruction as is evident from 
the report of the Revenue Divisional Officer 
dated 16th Aug., 1976. In the present case, 
Smt. Chenchamma, the petitioner in writ 
petition No. 5282 of 1978 claims to be a 
small farmer on the ground that she owns 
only Ac. 2.12 cents. She forther stated that 
she had installed a filter point at a cost of 
Rs. 8,000/- and incurred a debt of about 
Rs. 20,000/- in rendering the land fit for 
cultivation. On the other hand in the- coun- 
ter-affidavit filed by the 2nd respondent it is 
stated that Smt. Chenchamma has no right 
or possession of the said land and it is Smt. 
Saradamba, her co-daughter-in-law (peti- 
tioner in the other writ petition) that is the 
real owner of the land and she is in its en- 
joyment. H is not a matter which we can 
decide in this writ petition. Assuming for a 
moment that. Smt. Chenchamma owns 
Ac. 2.12 cents of land, still, in our opinion, 
that cannot invalidate the acquisition. It is 
not shown to us that the instructions have 
been issued under. any provision of the 
Land Acquisition Act. They do not have 
any statutory force. They cannot override 
the provisions of the Act. If the action 
taken is valid under the Act, it does not be- 
come invalid becaUse it is. opposed to some 
administrative instructions - issued by the 
Government. 


15. In W. P. No. 326 of 1976 etc., dated 
24th Feb., 1976 Chinnappa Reddy and 
Madhava Reddy, JJ. held that scquisition 
made in disregard of the executive instruc- 
tions cannot be considered to be arbitrary. 
The instructions are mere executive instruc- 


tions, They do not have any statutory force ` 


and effect cannot be given to them so as to 
override the statutory powers, if it is found 
that the authority acting under the statute 
. had acted within the power given to it by 
the statute. © 

té. For the general proposition that exe- 
cutive instructions are issued for the guidance 
of the authorities and they are not in the 
nature of statutory roles having the force 
of law and their breach would not justify a 
writ of certiorari. see R. Abdulla Rowther 
v. S. T. A. Tribunal, AIR 1959 SC. 896; 
G. J. Fernandez v. State of Mysore, AIR 
1967 SC 1753 and Regina v. St A. H. E. 
School, AIR 1971 SC 1920. 


t7. Im view of these decisions we boki 
that assuming that the District Collector had 
not followed the instructions issued by the 
Government while acquiring the lands it is 
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ceedings. 


13. Apart from that, even the instruction 
Jssued by the Government says tbat as far 
as possible the lands of poor. persons should 
not be touched, unless otherwise inevitable 
for the purpose of maintaining the ‘rule of 


proximity and vicinity to the main village l 


and contiguity of the lands.’ 
struction does nat place a complete embargo 
on acquisition of lands of poor persons. 
The report of the District Collector dated 


Thus, the in- — 


30th Oct., 1980 which is based on the report . 
of the Revenue Divisional Officer, Nellore | - 


shows that the land in question is very close 
to the existing Harijanawada and the High- 
way road and it is well suited for house sites 


‘and, accordingly, it is selected. We have 


also seen the sketch submitted by the 
Revenue Divisional Officer. It shows that 
the land in question abuts the harijanwada 


„and the Nellore-Mypadu road: Besides, the 


same report shows that the alternate lands 
suggested by the petitioners are situate in a 
different village in a different panchayat, 
although they are situate within a furlong 
to the Harijanawada and there is no vacant 
land available in the harijan-chery to pro- 
vide house sites to the Harijans. In the light 
of these facts we hold that there is no con- 
travention of the ORR UCHOR issued by the 
Government, 


19. In this connection the learned coun 
sel for the petitioners has invited our atten- 
tion to the following decisions. 


26. In B. Venkatapathi ‘Raju v. Govt. of 
A. P., 1979 APHN 68 W. A. No. 38i of 
1978, D/- 12-1979, (sic) it was observed by a 
Division Bench of this Court that the Hari- 
jans cannot insist upon the acquisition of a 
particular Jand and the District Collector 
cannot surrender his judgment to the wishes 
of harijans. It was also observed that the 
land which was sought to be acquired im 
that case was a valuable agricultural lands 
and the Government issued instrnctions — to 
the effect that acquisition of good -agricul- 
tural land should be resorted to only when 
it was absolutely unavailable. It was fur- 
ther admitted in that case that another land 
which was pastore land opposite to the land 
sought to be aequired, was not- only avail- 
able for the purpose of acquisition but also 
suitable from all points of view. In- those 
circumstances, a Division Rench of this 
Court set aside the notification issued und-: 
Section 4 (1) of the Act. But, in our case 
the facts are altogether different. 


1962 
24.: We have seen N. Ammorayya v.:Dis- 


trict Social Welfare Officer, AIR ‘1979 Andh 


Pra 159. We do not consider it relevant. .. - 


22, In C Satyanarayana v. Dist. Collec- 
tor, -Vizag, (1980) 2 APLJ 245, Laksh- 
maiah, -J., held, on the facts of that case, 
that enquiry under S. 5-A of the Act should 
not have been dispensed with. In that case, 
the land was sought to be acquired for pro- 
viding house sites to the Harijans and back- 
ward class families. Notification under Sec- 
tion 4 (1) was - published in the District 
Gazette dated 12th Jan., 77. Even before 
the notification was issued, the petitionera 
therein submitted a representation -OR 
24th Dec., 1976 stating that they were land- 
less poor persons possessing practically 
negligible extents of land and requesting the 
authorities concerned to make an enquiry. 
The learned Judge held that the authorities 
should have enquired into ‘their. petition 
which was submitted before the notification 
under S. 4 (1) was published. He also ob- 
served that the purpose for which the acqui- 
sition was made was not urgent. We find it 
difficult to agree with him. It is now weil 
settled by the decisions of this Court that 
acquisition of land for providing house sited 
to the poor is a matter of urgency. The 
urgency is also recognised by the Legislature 
as is evident by the Madras Amendment of 
Sec. 17.(2) of the Land Acquisition Act. 
We are dealing with this question separately 
giving our reasons. Apart from that, on 
the facts also in that case notification under 
Section 4 (1) of the Act- was published in 
the District Gazette dated 12th Jan., 1977. 
The petitioners submitted -a` representation 
on 24th Dec., 1976, that is just a few days 
> before. Even by then, the whole proceed- 
ings must have been proceeded and a deci- 
sion must have been taken by the District 
Collector. The mere fact that the petitioners 
therein and a representation, a few days be- 
fore the notification under S. 4 (1) was 
issued, stating ‘that they were poor persons 
cannot be a ground to hold ‘that enquiry 
under S. 5-A snodd not have been dispens- 
ed with. 


23. In K. Radhakrishna Reddy v. Dist. 
Collector, Nellore, (1981) 2 APLJ. 93, the 
lands were sought to be acquired for pro- 
viding house sites to the harijans. Enquiry 
. under S. 5-A was dispensed with. The peti- 
tioners therein confended that they were 
smali farmers.’ After referring to the in- 
structions issued by the Government our 
learned: brother P. A. Chowdary, J., observ- 
ed that there are Government :poramboke 
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landə available in the village, but the harijan 
beneficiaries were not willing to go and 
occupy them and the Government would be 
acting illegally if it mechanically acts upon. 
the beneficiaries’ scale -of preferences for the 
lands.. He observed that the Government 
cannot surrender and succumb to the mere 
wishes of the harijan beneficiaries. It was| 
not argued in that case that the instructions 
issued by the Government had no statutory 
foroe. If the learned Judge meant that the 

fands of small farmers cannot be acquired 
at all, then we cannot agree with him. ` Wi 

agree with the learned Judge that harijac 
preferences alone cannot be decisive in a 
matter like this and the Government cannot 
mechanically surrender their decision to- the 
preference of the harijans. At the same 
time, we hold that the preferences of thel 
harijans cannot be completely ignored. 
Ultimately, it is they that have to construct 
houses and live in them for generations. I 

they are not willing to live on a rng 





land, then there is no point in acquiring it. 
The learned Judge also held that normally 
the rale should be to hold an enquiry under 
Sec. 5-A even in cases where the land is ac- 
quired for providing house sites for harijans 
and the dispensing with the enquiry under 
Seo. 17 (4) should be an exception. We will 
be dealing with this aspect later on. 


24, Next we take up the contention whe- 


ther the Collector was justified in the pre 


sent case, in dispensing with the enquiry 
under S. 5-A of the Act, and whether he 
had the power to do so under S. 17 (4) of 
the Act? 


25. The lands are being acquired for 
providing house sites for harijans. Sec- 
tion 17 (1) of the Land Acquisition Act 
provides, that in the case of urgency whea- 
ever the appropriate Government so directs, 
the Collector, though no such award has, 
been made, may, on the expiration of fifteen 
days from the publication of the notice 
mentioned in S. 9 (1) take possession of any 
waste or arable land needed for public par- 
posés or for a company. Such land shall 
thereupon vest absolutely in the Government 
free from all} encumbrances. Sub-section (2) 
of S. 17, as amended by the Madras Amend- 
of 1948 reads as follows . — 
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for .the purpose of making thereon:.a wiver- 
side or gbat station; or of providing a con- 
venient connection with or access. to any 
_ such station. 

(b) Whenever in the aioi: of the Col- 
lector it becomes necessary to acquire the 
iminediate possession of any land 

(i) for the purpose of any library or a 
cational institution, or 

(ii) for the construction, extension or im- 
provement of j 

(iii) any building or other structure i 
any village for the common use of the inm- 
babitants of such village. 

OF 

(b) any godown for any society registered 
or deemed to be registered under the Madras 
Co-operative Societies Act, 1932, 

. ' or l 
(c) any dwelling house for the poor, 
ai 
 (d)any irrigation tank, irrigation: ow 
drainage channel or any well, 
a 


. (e) any road. 
the Collector may, immediately after the 
publication of the notice mentioned in sub- 
section (1) and. with the previous sanction 
of the appropriate Government, enter upon 
and take possession- of such land, which 
shall thereupon vest absolutely in the Gov- 
ernment free from all encumbrances.” 

26 Jt was further amended by the Andhra 
Pradesh Legislature by which “The Andhra 
Pradesh (Telangana Area} Co-operative So- 
cieties Act, 1952 (Act XVI of 1952)”. or, “for 
any purpose connected with the Nagarjuna- 
sagar Project in the area to which the Nagar- 
junasagar Project (Acquisition of Land) Act, 
1956 extends”, or, “for the execution of any 
housing scheme under the Andhra Pradesh 
Housing Board Act, 1956” were also added. 
By Andhra Pradesh Amendment Act, XXII 
of. 1976 for the words “the appropriate Gov- 
ernment” — the words “the appropriate 
Government or the District Collector, as the 
case may be” have been substituted. 


27. In view of the Madras ‘Amendment, 
acquisition of land for dwelling houses for 
the pooris treated as urgent. Itis placed on 
the same footing-‘as ‘other purposes mention- 
edin that sub-section. Itis true that itis left 
to the opinion of the Collector to decide 
Whether it was necessary to acquire imme 
diate possession of any land for providing 
dwelling houses for the poor. It is. also true 
that::his opinion;: though subjective, should 
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be. based on seme. material. If. there: is some 
material, it is not for this Court- to sit.in 
appeal and substitute its-own opinion. 
otherwise, it cannot also be denied that. pro- 
viding house sites for poor in our ‘country 
is a matter of urgency and cannot. brook 
any delay. There can be no two opinions 
that most of the poor, particularly’ harijans, 
live in very unhygienic surroundings . and 
their rehabilitation is an immediate neces- 
sity. ‘Fherefore, acquisition of house sites 
for harijans cannot be treated on par- as 
acquisition for purposes other than. mention- 
ed in sub-section (2) of S. 17. ; 


28 Sub-section (4) of S. 17 provides 
that, in case of any land to which in the 
opinion of the appropriate Government the 
provisions of sub-section (1) or sub-sec. (2) 
are applicable, the appropriate . Government 
may direct that the provisions of S. 5-A shall 
not apply. In view of this sub-section in 
the cases mentioned in sub-sec. (2) the . ap- 
propriate Government can dispense with the 
enquity under S. 5-A. Thus, though hold- 
ing enquiry under S. 5-A is the normal rule, 
exception is provided by sub-see. (1) and 
sub-section (2) of S..17. Consequently; it 
cannot be said that evenin the cases o 
acquisition for providing house sites for 
harijans, holding enquiry under S. 5-A is the 
normal rule and dispensing with it is the ex- 
ception, though as stated by us already it 
cannot be mechanically dispensed with. 
Even in such cases, if there is some. material 
for the Collector to do so, it is not for this 
Court to: sit in judgment. over it. . 


29. In this connection we will- refer -to 
the relevant decisions placed before ‘us. by 
the learned Government Pleader. 

30. In Kasireddy Papaiah v. Govt. “of 4 
Andh Pra, (1975) 1 APLI  70:(AIR 1975 
Andh Pra 269), Chinnappa Reddy, J. (as he 
then was) observed (at p. 269 of AIR) :— 


“That the housing conditions of Harijans 
all over the country- continue to be misera- 
ble even today is a fact of which Courts are 
bound to take judicial notice. History. has 
made it urgent that, among other problems, 
the problems of housing Harijans should be 
solved expeditiously. The greater the delay 
the more urgent becomes the problem 
Therefore, one can never venture to say. that 
the mvocation of the emergency. provisions 
of the Land. Acquisition Act. for. -providing 
house sites for Harijans is bad merely. be- 
cause the officials entrusted with the. task of 
taking further action in the matter are negli- 
eS eee 
unlees of course, it.can be established . that 
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the acquisition’ itself-is made with an- oblique 
motive. The urgent préssures of history: are 
not to be undone by the inaction of the 
bureaucracy. I am not trying to make any 
pontific pronouncements. But- I am at great 
pains to point out that provision for house 
sites for Harijans is an urgent and pressing 
necessity and that the ‘invocation of the 
emergency provisions of the Land Acquisi- 
tion Act cannot be said to be improper, in 
the absence of the mala fides, merely because 
of the delay on the part of some Govern- 
ment officials, As already observed by me, 
the greater the delay the greater the urgency. 
Of course, there may be cases where the 
very acquisition is mala fide and so too the 
invocation of the urgency provisions.” 


In N. Ramanna v. The Collector, West 
Godavari, (1977) 2 APLJ 289, a Division 
Bench of this Court consisting of <A. V. 
Krishna Rao and Punnayya, JJ., endorsed 
these observations. It was further observed 
that the opinion of the Government whether 
there was urgency or not is entitled to great 
weight if not conclusive, 


31. In W. P. No. 5042 of 1978 dated-22nd 
March, 1979 : (AIR’ 1980° NOC 10) (Andh 
Pra), Madhava Reddy and Jeeven Reddy, JJ., 
observed that the only ground on which the 
conclusive presumption contained in S. 6 (3) 
can be overridden is by establishing that the 
making, of declaration is an` instance of 
colourable exercise of power i.e., by estab- 
lishing that the purpose’ said to be the public 
purpose is really a private one, or that there 
was no public purpose at all. It was also 
observed that by. virtue of the amendment 
made by the Madras Legislature to sub-sec- 
tion (2) of S. -17, legislative recognition has 
been given to.the fact that . provision. of 
house sites to poor is an inherently urgent 
one. In.such a case the only opinion that 
has to be formed by the appropriate auth- 
ority is that it is necessary to take imme- 
diate possession of the land and when once 
that opinion is formed, the power under 
Section 17 (4) can be invoked and the en- 
quiry under S. 5-A dispensed with. It was 
further observed that this is not an appel- 
late authority and, therefore, it cannot go 
into the adequacy of the material and it can 
interfere only in cases where there is no 
material whatsoever upon which the opinion 
could be formed, or where the ~ formation 
of the- opinion is vitiated by mala: fides. In 
this connection the learned Judges also ex- 
plaiied Narayan v. State. of Maharashtra 
(AIR ‘1977 SC 183) which dealt with sub- 
Section’ (2)-of S: 17 as enacted” by the Cë 


C. Chenchamma v. District. Collector, Nellore 
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tral Legislature; without the Madras Amend- 
ment, and: held that in case of acquisition 
of land for providing house sites to poor, 
invocation of power under S. 17 (4) to dis- 
pense with the enquiry. under S. 5-A wonls 
ordinarily be unquestionable. 


32. In W. A. No. 370 of 1976 ‘dated 
20th Sept., 1976 Sambasiva Rao, J. (as he 
then was) and Punnayya, J., held that when 
the Government stated that the poor Sche- 
duled Caste people of the villages were 


living in congested huts and under most un- 


hygienic and insanitary conditions injurious 
to their health and welfare, and there is 
every urgency to provide house sites to avoid 
the danger of epidemics and other diseases 
spreading over in the Harijanwada, that cer- 
tainly constitutes a grave urgency and ren- 
ders full justification for dispensing with the 
enquiry under S. 5-A of the Act. They fur- 
ther observed, that the lethargy on part of 
the officials in making declaration under 
Section 6 of the Act, or in taking possession 
of the land does not mean that there was 
no urgency for the acquisition, ~ 
33. In-§S. Parathasarathy v. Govt. of 
Andh Pra, (1981) 2 APLJ 106:(1981 Cri 
Lj 641), one of us (Jeevan Reddy, J.) had 
an occasion. to consider the Madras Amend- 
ment for sub-section (2) of S. 17. He held 
that the Legislature had treated the pure 
poses mentioned. in sub-section (2) as in- 
herently and specifically urgent and not only 
the requirement of .waiting for fiffeen days 
after the publication of the notice under 
Sec. 9 (1) is dispensed with, but the further 
limitation under sub-section (1) that the land 
should be waste or arable is also not pro- 
vided. He also observed that where the 
purpose of acquisition is one of those men- 
tioned in sub-section (2) the Court while 
scrutinizing the validity of the exercise of 
power under sub-section (4) should keep in 
mind the fact that the Legislature had re- - 
cognised those purposes as inherently and 
specially urgent. To put it differently, not 
only has the Court to keep in mind that the 
formation of satisfaction is subjective on the 
part of the Government, but it must also 
have regard to the additional circumstances 
that the purpose of acquisition is one recog- 
nised by the Legislature itself as inherently 
urgent. It was also observed that the forma- 
tion of the opinion on the- part of the Gov- 
ernment under sub-section (4) is - subjective 
and. so long as it is formed. fairly - and. on 
relevant ee the cone wona not inter- 
fere . 
-3 One of us. (Gaicadbara Rao, JD kad 
occasion to comsider the: Madras. Amend- 
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ment in P. Bannaiak v. Dist. Collector, 
‘Kakinada, AIR 1982 Anandh Pra 33. : 
kdd in that judgmeat that in view of the 
' amended sub-section (2) of S. 17, acquisition 
of house sites fọr peor is a matter of 
urgency which cannot. brook any delay and 
dispensing with the enquiry under Sec. 5-A 


in guch cases cannot be considered to he 


imprepes. - 
35. The learned duns. dae. ii peti- 
tioners has placed strong ` reliance on the 


decision of our jearned brother P. A. Chos- . 


dary, J., in K. Radbakrishna Reddy v. Dht. 
Colfector,, Nellore, . (1981) 2 APLI 93 
(supra). In the view we have taken, we do 
not agree with our learned brother that the 
acquisition fer providing house sites for 


harijans dees not attract the application of 


the Madras Amendment and does not: em- 
\pewer the Collector to dispense with  Sec- 
-{tion 5-A enquiry. Therefore, we reject the 
contention that there was. no urgency in the 
case 80 as to ‘dispense | with the 
under S. 5-A ef the Act.. 


- 36. Next question fer our EO RETT 
is whether under S. 17 (® of the Act, ths 
Collector conid dispeass with- the enquiry 
under S. 5-A' of the Act? i-In this connec- 
tion it is necessary. to refer: to the Laná 
Acquisitien (Andhra Pradesh Amendment}. 
Act, XXII of 1976. That Act was intended 
to facilitate acquisition of land -for the con- 
struction, extension or improvement of any 
_ dwelling house for the poor by the Collec- 
tor. -That Act came intd force on 12th Sept., 
1975. Section 3-A which - was introduced 
by that Act says, that the State Govera- 
ment may, by notification ia the Andhra 
Pradesh Gazette, direct that any power con- 
ferred or any duty imposed on them by the 
Act, shall in such circumstances and under 
such conditions, if any, as may be specified 


- fn the notification, be exercised or discharg- 


ed by the District Collector. In sub-sec- 
"tions (1) and (2) of S. 17, in addition to’ the 
words “appropriate Government” the words 
“er the District Collector as the case may 
te” are introduced. In exercise of the 
power conferred by S. 3-A, the Government 
of Andhra Pradesh has issued G. O. Ms. 
= No. 1378 dated 15th Oct, 1975 authorising 
all the District Collectors to exercise ~ the 
powers vested in the State Government 
under S. 5-A and sub-section (4) of Sec. 17 
of the Act for the purpose of acquisition of 
land for construction, extension or improve- 
ment of any dwelling house for the poor. 
In view of S. 3-A and the notification issued 


fhereunder, now the District. Collector cam 
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It was 


` the powers to 


ae 


’ ATR 
dispense with the enquiry under -Section +A 
and under S. 17 (4) of the: Act. A Full 
Bench of this Court had occasion “te cen- 
sider this Amending Act in W. P. No. 3353 

of 1976 and Batch dated 26th Sept, 1978. 7 
E was held that S. 3-A was validly enacted 

aad the notification issued thereunder em-| - 
powering thé District Cellectors to exercise 
with the enquiry 
under §. 5-A and under S. 17 (4 of the Act 
was valid. Consequently,- we hold that th 
action of the District Collector in dispensing) ` 
with the enquiry under S. 5-A is -valid. - 


i In the result, we see no grounds to 
interfere with the acquisition. proceedings 
and we dismiss these two writ petitions, but 
in the circumstances of the case. withous — 
costs. Advocate’s fee Rs. 150/- in each. ra 


38. Supreme Court Leave Petition: ‘The 
learned counsel. for’ the petitioner. has made 
an oral application for leave tọ- appeal to 
the Supreme Court. We do not find. any - 
substantial question of' law of . general im- 
portance arising in this ` casó. _ Hence the . 
ppeneatien is rejected. 

Petitions dismissed. 
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Varupanda Seetharama Swamy and others, - 
Appellants v. Allam Ugra Narasimha 
Murthy, - Respondeat. 

Second meee No. 345 of 1981, .Dy- 14-7- 
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(A) Civil P. C. (5 of 1998), sdi c ae, 
jalca — Commonness of matter in isene 
— Earlier suit for injunction by lessor 
against his relation based on femily arrange <, 
ment, rejected — Subsequent soit for fm 
jaaction by lessee for differeat Hems of pro- 
porty but traceable to family arrangement 
— Held complete identity of subject matter 
ie both suits — Later, salt thorefors, barred 
by res josticata, provided tigation im ‘ both 
suits was between same parties, (Para 12) 
(8) Civ P. C. (S of 1908), S 11 — Res 
judicata — Lease from month to month — 
Fortier cuit by lesser operates as res judicata 
im sabsoqueet suit by iayos. - P., Act 


(18823, S. 165). 


PEA EE E E 
cision against his lessor in an earlier suit 
will bind the lessee in a lates suit- filed by” 


Against decree of 3rd Addi. Dist. Judge, 
Visakhapatnam, fn ‘A. S. No. 80 ‘of: 1979. 


a P 4 
` a aoe an ee ac? 
. 
` 
. 
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Wise though lessee was set a party to fhe. 
earlier suit ner the lesser is a party to the 
later suit and also, even if the said east 
commenced prier to the finality ef the judg- 
ment in, the earlier suit, provided, . however, 
tbe lease is from. month te month Eat 
law discussed. : . (Para 24} 


In the instant case though the lease was 
alleged io be for three years, the decument 
was net registered and therefore invalid. 
Though the lease commenced prior fo the 
institution ef earher sud, the Diaki ef 
the lease was broken. 

Held that the lease was from month te 
month and the lessee being ‘Privy’ in estate 
to the lesser was bound by the judgment io 
earlier suit by lessor. (Paras 39, 24) 


«C) Civil P. €. (5 of 1908), S. 11 —- Ree. 
Principies 


fEmenta ~— of. l _ 
(1) Fhe primary test of res judicata 
depends upon the identity of title in the twe 
litigations and not the identity of the actual 
property invoived in the two casts; 


(2) The principle of res judicata is ‘not 


affected by a subsequent contrary. view. taken. 


by a superior Court in any other case. A 
wrong decision by a Court having jurisdie- 
tion is as much binding between the parties 
as a right one and may be superseded oniy 
by appeals to higher ‘Fribunals er other pro- 
cedure like review which the faw previdas; 
€3) “Matter in issue” in S. tt, €. F. C. ie 
distinct from the subject matter and the 
object of the suit as well as from the refef 
that may be asked for in it amd the cause 
of action on which it is based, and fhe ruie 
of res judicata requiring the identity of the 
matter in issue will apply even when the 
» subject matter, the object, the relief and. the 
cause of action are different. It is the ‘Mat- 
ter in issue” and not the subject matter of 
the suit that forms the essential: test = 
fudicata; 


(4) A remark by a Court in dismissing of 


a suit that the plaintiffs are at liberty to ‘file 
a fresh. suit without there being any formal 
application under ©. 23, R. 1, wii not 
amount fo a permission to bring a fresh 
suit under O. 23, R. 1 of the Civil P. C,;. 

(5) Permission to withdraw suit dees. not 
imply recognition of maintainability of a: 
om Do ee ee Conn Peres eee 
- that effect in the order; . 

O Where: ina morini das snk nao 
the issues framed is left undecided wrongly 
holding that the issse could not be gone into 
because of certain infirmities and the suit is 
dismissed, the question with regard to ‘the 
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‘and good conscience; 
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same issue gots barred by constructive Teg 
judicata in a subsequent suit, as if is deem- 
ed to have been. .- impliedly ` decided in a 
previous suit,- 

(7) The ‘Courts in this country have no 
pewer untike the Courts. ef Eqnify er Com- 
men Law in England te dismiss a suit with 
Hberty for the plaintiff to bring a fresh suit - 
fer the same matter, er te enter a non-suit. 
Sueb power of the Indian Courts is limited 
to questions of form, a6 im the case (1) of 
Oe reg a matters in 

suit, (2) where tke material document has 
been rejected fer net having a proper stamp, 


and (3) if there has been an improper valua- 


tion of the subject matter of the suit; 
(8). The following must be proved for suc- 
cessfully raising a plea of res judicata: 

€) that the litigating parties must be the. 
same or between the parties ponder whom 
they er any of them chim; 

Gi) that the subject. matter of the suit must 
also be identical; - 

ee ee riot be ay dee 
eé between the parties; and 

(iv) that the suit must te decided by a 
Court of competent jurisdiction.:. 

(S) The lessee is a privy in estate and, 
therefore, a judgment against his lesser will 


be a bar in a later suit by the lessee in re 


speet cf the subject matter in issue. 
nÈ (Para 11) 


@) Civi P. & (5 of 108), S 11 — Hes 
jøtdiczta — Enrio suit by lesser — When 
kinds lessee. l 


{D A lawful judgment. in the absence: of 
any fraud or eollusion against a lesser binds 
his Fessee even though he is neta party to 
the judgment; 

(2) Under S. 117 of the T. P. Act, a lease 
fer agricultural purposes need not be in 
writing, but # effected in the case of a lease 
from year to year or any term. exceeding a 
year, it requires registration under S. 17 of 
the Registration Act. Hf ‘unregistered, the 
lease will be inadmissible in evidence under 
S. 49 of the Registration Act, and other evi- 
dence of its terms will be precluded under 
S. 91 of the Evidence Act. However, it can 
be used - for collateral purpose- of proving 
the possession; 3 
(3) Under S. 117 of the T. P. Aaen 
visions as to notice contained in S. 106 of 
the sald Act are not ‘proprio vigore appli- 
cable to: agricultural leaséa, nonetheless: they 
will be binding as rules. of justice, equity 
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- -(4)_A -lessee.can claim raiyati interest on 


- thë ‘basis of -valid lease which can be, creat- 
‘ed under a written document which should. 


De registered; and 

(5) The tenancy of agricultural land from 
year to.year or exceeding a year of reserving 
“A yearly. rent can be made only by a regis- 
' tered instrument as laid down in S. 107 of 
the T. P. Act. Such tenancy cannot be 
established by proving the actual possession 
and payment of yearly rent, as it does not 
fulfil the requirements of S. 107 of the T.P. 
Act, (Para 17) 


AIR 1981 Kant 78 
(1980) ‘Second Appeal No. 551 of 1979, DJ- 


‘1-4-1980 (Andh Pra) 8, 19 
AIR 1978 Kant 213 - 9 
AIR 1978 Raj 206 10 
AIR 1976 SC 1569 11, 25 
AIR 1968 Pat 302 (FB) 16 
AIR 1964 Pat i (ŒB) 15 


AIR 1959 Andh Pra 448: (1959) -1 Andh 
. WR 239 ft 


AIR 1959 Assam 57 21 
AIR 1958 Pat 270° as 10 
AIR 1955 Cal 495° ji 2 
AIR 1953 Mad 884 ` -15 
AIR -1952 SC 23. 15 
AIR 1948 Pat 446 ; 16 
AIR 1947 Cal 393... 10 
AIR 1946 Mad 141 i ~ 710 
AIR 1937 Mad 544 _ 15, 23 
AIR 1933 Mad 451 -` 15 
AIR ‘1931 Bom 417° | 10 
AIR 1931 Mad 268 = = W 
AIR 1930 Cal 47° : A 9 
AIR 1925 PC 55 10 
AIR 1925 Mad 1162 10 
AIR 1922 Mad 351:ILR 45 Mad 710 18 
AIR 1922 Mad 447 10 
AIR 1919. Mad 12 15 
(1901) ILR `24-Mad 421 -18 


(1884) ILR 3 Mae 219: 12 Ind App 16 sa 


(1869-70) 13 Moo Ind App 160 “10 


M. Jagannadha Rao and.E. Ella Reddy, 
for Appellants; K. Srikrishna, for Respon- 
dent. 

- JUDGMENT :—. The substantial ques- 
tions of law which arise for determination 
in this second appeal are :. : 

(1) Whether the judgment in an earlier 
suit. filed for permanent: injunction wherein 
the plea of family arrangement and- conse- 
quential partition of the -properties thereof 
was rejected, would constitute res: judicata 
ina ‘later suit, also filed: for injunction, even 


though the final judgment in Second Appeal: 
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ALE. 
arising out of the earlier suit, reserved- a 


right in favour. of- the plaintiff for-establish- ~ + 


i ci ai a 
suit? 

(2) Whether the. lessee is a ‘privy’ to the 
lessor and the judgment against the lessor 
in an earlier suit filed by him for an injunc 


tion would bind the lessee in a later suit to 


which the lessor is not a party within the 
meaning of S. 11 of the Civil P. C.? 

2. Before answering the relevant format 
of the case may briefly be set out: Defen- 
dants 1 to 3 are the appellants herein. The 
sole plaintiff is the respondent. The plain- 
tiff, Allam Ugra Narasimhamurthy, filed the 
suit alleging that his brother-in-law, 
V. Appala Suryanarayana, is the son of the 
late Butchaiah by: his first wife, that the de- 
fendants 1 to 3 and one V. Maheswararao 
are the sons of the said Butchaiah by hbis 
second wife, that the said Butchaiah was the 
owner of the plaint schedule property and 
the other properties, that he executed a 
Will dated 2-12-1954 in respect of all his 
properties, that by virtue of the said Will, 
the two brothers of the said Butchaiah got 
half share in those properties; while his 
brother-in-law, Appala 
¿th share, that after the death of the- said 
Butchaiah, the two brothers took their a 
share in the properties, that:his: brother- 
law: and defendants 1 to 3; their brother and 
mother lived jointly for some time, that his 
brother-in-law acquired. some properties with 
his own earnings in his name as well as in 
the name of the tst defendant benami, that 
because of some misunderstandings between 
his - brother-in-law and: the defendants, ~ his 
brother-in-law agreed to part. with: some pro- 


perties earned by. him on the advice of the. 


elders for the sake of family. peace, that 
there was a family arrangement reduced to 
writing on 26-11-1968, that-by virtue of the 
said family arrangement, the plaint. schedule 
land and other properties fell to the share 
of his brother-in-law, that his brother-in- 
law was in exclusive possession and enjoy- 
ment of the plaint schedule land and other 
properties since then, that his -brother-in- 
law leased out the plaint schedule land to 
him under an agreement dated 6-10-1976, 
that he is in possession and enjoyment: - of 
the same as. a-leasee of his brother-in-law, 
that the defendants 1 to 3 and their “brother 
Maheswararao, who -have béen enjoying the 
properties that'fell to their share; have been 
trying to disturb: his. possession: ofthe ‘plaint 


- schedule land, that ‘they also - committed 


theft of- the coconuts in- the said--land,~ ‘that 


. thé: value’ of the coconuts stolen:.awdy. comies 


Suryanarayana, got. 


yo 


to. 
», 


AE 
te 


injunction-and damages in. the: sum .of 


Rs. 1403-40 ps. be awarded towards the value 


of- the coconuts. . l 


3. The defendants averred that the- plea 
of family arrangement is not true, that 
Butchaiah took his share in the properties 
left by his father after severance from his 
two brothers, and the said properties of 
their father, after his death, have been in 
joint possession and- enjoyment of them- 
selves, their brother Maheswararao and the 
plaintiffs brother-in-law, Appala Suryanara- 
yana, that the plaintiffs brother-in-law, who 
is their step-brother, has been managing -the 
said properties, that there was no partition 
of the said properties between themselves 
and their step-brother, that their step-brother 
is not-in exclusive possession and enjoyment 
of the same, that the lease set up by the 
plaintiff is false and so the plaintiff- is not 
entitled to the permanent injunction and the 
damages claimed. | 


4 The trial Court decreed. the suit while 
negativing the claim for damages. 


5. Defendant No. 1.died during the pen- 


dency .of the suit. No legal representatives 
were brought on record. So, the defendan 
2 to 4 preferred the appeal. . 
“6. The first appellate Court likewise. con- 
firmed the judgment and decree of the trial 
Court holding inter alia that as per Ext. A-7, 


‘which was the written statement filed -on. be- 


half of the defendants 1 and-2 herein as de- 
fendants 1 and 2 in O.:S. 56/71 on -:the file 
of the District Munsif, Bheemunipatnam, 
there: was. partition between themselves and 
P. W. 2: herein - Appala Suryanarayana, 
brother-in-law of the plaintiff herein, who 
was the plaintif therein, that P. W. 2 took 
1/8th share in the properties left by their 
father Butchaiah, that themselves. took 6/8th 


share in the properties, that P. W. 2 has © 


been in exclusive possession and enjoyment 
of his share while themselves have been in 
exclusive possession and enjoyment of their 


shares and that they have no interest in the 


subject-matter of the suit and therefore de- 
fendants 1 and 2 herein categorically admit- 
ted in a prior proceeding that there was par- 
tition of the properties between themselves 


. and P. W. 2 and as the said admission binds 
them, it is not open to..the defendants now 


to.:contend that there was- no. partition be- 
tween themselves and P. .W. 2, ‘that .-under 


Ext... A 9, lease agreement in favour.. of. the _ 
- plaintiff herein, the -possession of “the::. snit 
land- was - delivered -im the year~-. 1976:- itself, 
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to Rs“: 1406-90. ps..-and. that his < possession, 
‘therefore, be protected. by wayf permanent 


that though it-is an unregisteted lease agree- 
ment in’ respect- of “the ‘ agricultural land for 


‘a period of three -years and so requires re- 


gistration, the same could be- relied. upon 
for purposes of proving the factum of pos- 
session and character of the lease; and that 
since the subject-matter of this suit is dif- 
ferent from the subject-matter of the earlier 
suit and the claim made by the plaintiff is 
different from the natyre of the claim made 
in the earlier suit, the judgment in the ear- 
lier suit would not operate. as res judicata 
in this case. l 

7. Mr. M. Jagannadharao, the learned 
counsel for the appellants, contended that 
the judgment in the earlier suit would con- 
stitute res judicata notwithstanding the ob- 
servations made by the final Court in the 
earlier proceedings in S. A. No. 551/79 hold- 
ing that the plaintiff therein would be at 
liberty to. establish his rights and claims by 


filing a regular title suit and also notwith 


standing the fact that the present suit is 
filed by the lessee of the plaintiff in the ear- 


lier suit, as the present plaintiff would be 


privy by virtue of the lease. 


-. 8+ Before making the ‘analysis. of the 


arguments advanced, it may be stated that 
the earlier suit filed for injunction was ‘in 
respect of item-10 in the schedule annexed 
thereto; which suit as was stated earlier, 
stood eventually dismissed. .The final judg- 
ment, however, in the Second Appeal 551 of 


. 1979 was rendered.on 1-4-1980; whereas the 


decision in this suit by. the trial Court was 
delivered on 31-3-1979 holding thatthe family 
arrangement has been held established and 
item-3 stood allotted to the defendants and 
decreed the suit granting injunction. against 
the defendants in respect of the coconut 
tope. . l 

9. The following decisions are relied 
upon by the learned counsel for the appel- 
lants: T 

In Pittapur Raja v. Buchi Sitayya, (1884) 
ILR 8 Mad at p. 219, the Madras . High 
Court* held: , 
“A competent Court having decided upon 
an issue directly raised in a suit brought by 
a person alleging himself to have been 
adopted, that this adoption had not taken 
place, it was held, that the present suit was 
barred under Act X of 1877, S. 13, as . res 
judicata, having been brought by the son of 
the defendant in the former suit, claiming 
through his father; to establish “the same 
adoption; “and ‘that the section . applied. 


*It is submitted that the decision seems to 
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although the suit related to different pro- 
perties. The establishment of the ` adoption 


alleged in the first suit would have obliged 
the father of the present plaintiff to share 
with the adopted son his ancestral esiate 
That adoption having been negatived, the 
s0n, in this suit, ought to be estopped from 
making title on the ground that the’ adop- 
tion had placed the person, from whom he 
claimed to inherit, in the relation of father’s 
brother to him.” . | 
The Karnataka High Court in Mabalinges- 
wara Devaru v. Seetharama Bbata, AIR 
1978 Kant 213 observed: 

“The primary test of res judicata depends 
upon the identity of title in the two litiga- 
tions and not the identity of the actual pro 
perty involved in the two cases. Therefore, 
even if the property involved in ihe previous 
suit was different, that cannot be an impedi 
ment to invoke the principles of res judicata. 
The plea of res. judicata could aliso be estab- 
lished on the record of the judgment and 
decree in the previous suit; and not neces- 
sarily on the preduction of the pleadings.” 

It further observed : 

“The principle of res judicata is not affect 
ed by a subsequent contrary view taken by 
a superior Court in any 
wrong decision by a Court having jurisdic- 
tion is as much binding between the parties 
as a right one and may be superseded only 
by appeals to higher Tribunals or other 
‘procedure like review which the law pro 
vides, Therefore, even if a'-decision happens 
to be wrong in view of the later judgment 
of the High Court, it is binding between 
the parties and its legal effect remains the 
same whether the reason nae the decision 
was sound or not.” Si 


In Abdul Gani v. Nabendra Kishore, AIR 
1930 Cal 47, the Calcutta High Court while 
interpreting the impact of the words “matter 


in issue” pertaining to S. H of the Civil 


PC held : 
“Matter in issue’ in S. 11 of the Code is 


distinct from the subject-matter and the ob-_ 


ject of the suit as well as from the relief 
that may be asked for in it and the cause 
of action on which it is based, and the rule 
of res judicata requiring the identity of the 
matter in issue will apply even when ihe 
subject-matter, the object, the relief and the 
cause of action ate different. It is the matter 
in issue and not the subject-matter of the 
suit that forms the essential test of tes judi- 
cata.” 

The following case law has been cited in re- 
gard to the effect of the observation made 
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by the Court while dismissing the suit re- 
serving a right in favour of the plaintiff to 
bring a fresh suit. 

IO.. In Fateh Singh v. - Jagannath, AIR 
1925 PC 35, the Privy Council held: - 

“Where a.Court in dismissing of suit made 
a remark that the plaintiffs were at. liberty 
to file a fresh suit, but there was no formal 


application under QO. 23, R. 1 for with- 


drawal. 

The remark does not amount to a permis- 
sion to bring a fresh suit under O. 23, R. 1.” 
The Madras High Court in Palani : Goundan 
v. Suppiah Goundan, AIR 1925 .Mad_ 1162, 
held : 


“A suit by a reversioner during the life- 
time of the widow is a representative one 
and enures for the benefit of all the. rever- 


sloners and is equally operative to the detri- 


ment of all.” 
it further held: 

“Where a previous suit by a presumptive 
reveraioner for declaration that a . mortgage 
by widow was not binding on the rever- 
sicnary heirs was dismissed, on refusal of 
his prayer to withdraw the suit with permis- 
sion to bring a fresh suit, with the following 
remarks: ‘After all this suit is. only for a 
declaration and there is no hardship ‘for the 
plaintiffs-reversioners if no permission to 
bring a fresh suit for declaration is granted; 
for they could after the widow's death bring 
a suit for possession, contesting also the 
present alienations. 

That the question of the reversionary right 
of ihe reversioner had become res judicata 
notwithstanding the remarks of the Judge m 
the order of dismissal.” 

In Alamelu Ammal v. Ramaiyer (A. T. K. 
P. L. M. Muthiah Chetti v. Palaniappa 
Chetti), AIR 1922 Mad 447, it was observed : 

“Permission to withdraw suit does not 
imply recognition of maintainability of a 
suit nor has Court power to provide to that 
effect in the order.” 

The Madras High Court in Krishnaswami v. 
Manikka, AIR 1931 Mad 268 held: 


“The subsequent suit was brought against 


a defendant who was one of the defendants ` 


against whom the previous suit, based ‘on 
the same cause of action as the subsequent 
suit, was brought and dismissed. 

That the subsequent suit is not maintaid- 


able. Even if the plaintiff had alternative 
claims arising out of the ‘same cause of. 


action, he might and. ought to have set up 
his alternative claims.” 


In Ganesh v. Baidyanath, AIR 1958 Pat 270 


the Patna High Court observed : - 


~% 


1962 
“Where in a previous title suit; an -issus 


was framed on the point whether- the sale 
deed was genuine and for consideration and 


for legal: necessity, but the suit was dismiss- © 


ed on the ground that the sale deed was 
collusive and without -consideration and the 
Court did not go into the question of legal 


necessity, because the Judge wrongly thought — 


that the question could not be gone into be- 
cause all the reversioners had not been im- 
pleaded in the suit: . 

That in spite of ‘this observation of tho 
Court the question of legal nécessity must 
be deemed to have been impliedly decided 
against the plaintiff in the previous suit and, 
therefore, the question was barred by ‘the 
principle of constructive res judicata in the 
subsequent suit.” 


The Rajasthan High Court in Maharat y. 
Ram Bux, AIR 1978 Raj 206, beld: |. 
“The power of the Court to allow — the 
plaintiff to withdraw the suit with liberty to 
file a fresh suit as contained in O. 23, R. i 
is not absolute. It can only be exercised 
when an application in this regard is mado 
by the plaintiff and the Coun is satisiled 
that the suit must fail by reason of 
formal defect og that there were sufficient 
grounds for allowing the plaintiff to institufe 
. a fresh suit for the subject mattor of a suit 
or part of a claim. 

Where an application for permission. to 
withdraw suit and file fresh.ons is not on 
record, the fact that the judgment of | the 
Court contains a direction to that effect will 
not amount to a permission to being a fresh 
suit under O. 23, R. 1 noe could it be in- 
ferred that the Court -was alive with the 
grounds contained in this Rule while grant- 


“That the finding in previous sult that it 
was premature could not be considered to 
be a decision on a preliminary issue so as 
the 


not be ‘deemed to have decided earlier suit 
on the ground that ft was premature — only, 
for in that caso it would not have given 
finding on merit on all other issues. Thero- 
fore fresh suit was not maintainable being 


dants-fenants sought could not be given to 
reserve the only question in the suit. It was 
a permission which they could not- apply on 
the most elementary principica : of -. judicial 
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decision and which the- Court could not | 
give, and the- permission purporting to be 
granted in: appeal cannot save the present 
suit from being res, judicata.” 
In Robert Watson &-Co. v. ‘Collector of 
Rajshahye, (1869-70) 13 Moo Ind App ‘at 
page 160, the Privy Council held: 


“There is no power in the Courts in India, 

similar to that exercised by the Courts - of 
Equity or Common Law in England, to dis- 
miss a suit with liberty for the plaintiff to 
bring a fresh suit for the same matter, or 
to enter a non-suit. Such power of the 
Indian Courts is limited to questions of form, 
as in the case (1) of misjoinder of parties, 
ox of the matters in suit, (2} where a mate- 
rial document has been rejected for not bav- 
ing a proper stamp, and (3) if there has been 
an improper valuation of the subject matter 
of the suit; but not fo a case where the 
issue has been joined, and the plaintiff fails 
to produce the evidence he is bound to give 
to support the issue,” 
The decision in Sinha Subba Goundan y. 
Rangai Goundan, AIR 1946 Mad 141 and 
in Malaya Kumar v. Fakir Mohammad, 
ATR 1947 Cal 393, cited by the learned 
counsel for the appellants are also to the 
game effect as that of the — decision 
in Robert Watson & Co. v. Collectoe of 
Rajshahye (supra). 

li. The decisions on which the learned 
counsel for the respondent placed reliance 
are 
~ In Syed Mohd. S.. Labbai v. Mohd. Hanifa, 
AIR 1976 SC 1569, the Supreme Court held 
(para 7}: 

“Before a plea of res judicata can be given 
effect, the following conditions must be 
proved — (1) that the litigating parties must 
be the same; (2) that the subject matter of 
the suit also must be identical; (3) that- the 
matter must be finally decided between the 
parties; and (4) that the suit must be deod- 
ed by a Court of competent jurisdiction.” 


Whe Karnataka High Court in Shankara- 
lingappa v. Nanje Gowda, AIR- 1981 Kant 
78 {at p. 83). held: 

“A judgment in & suit for injunction is 
not a judgment in rem and binds only the 
parties to the suit. Broadly ‘privies’ are of 
three kinds, viz., (i) ae in Pasar 
(ii) ‘privies’ in estate and Gil) . T a 
The Court- further held: 

“The suit filed by Kalaiah as also the suit 
fied by. the plaintiff are not for -declaration 
of title or their ownership. Both the suits 
are. simple suits for permanent injunctions, 
A dporee fos permanent macnn does not 
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prohibit the defendant from instituting a 
suit for declaration of his title and for re- 
covery of possession from the very decree- 


‘holder that has obtained a decree for per-. 


manent injunction. On the legal principles 
that distinguish ownership and possession. it 
is difficult to hold that a _ transferee is a 
‘privy’ in estate and the decree made against 
his transferor operates as res judicata against 
him. A decree for permanent injunction 
obtained by one person against another per- 
son, ‘cannot obviously bind all other persons 
and ignore the factual changes that take 
place with regard to possession. If that is 
not the position, then it ignores all legal and 
factual changes that take place and stamps 
that decree as if it is a covenant running 
with that land. With all the anxiety of law 
to safeguard’ possession, acceptance of such 
a proposition, would even defeat the very 
safeguards provided by law and would create 
innumerable problems in safeguarding pos- 
session. In this view also, the Court should 
be loath to accept the extreme proposition 
that the plaintiff, the transferee is a ‘privy’ 
in estate and the decree obtained by Kalaiah 
against Lingamma operates as res judicata 
against him .. An injunction does not 
run with the land. An injunction only- acts 
in personam or against a person. Both 
these principles are firmly established “legal 
principles.” 

It also. held: . ~ 


“The word ‘privy’ has different meanings 
in different contexts. Wharton’s Law Léxi- 
con, defines the terms ‘privy’ and ‘privies’ 
thus :. 

(1) privies in blood, such as the heir to 
his ancestor, or between coparceners. 

(2) privies in representation, as executors 
or administrators to their deceased testator 
or intestate. 

(3} privies in eerie: as grantor and grantee, 
lessor „and -Jessee, assignor and assignee, etc. 


eaatpe eeavea peanee 


In Raghurama Arya v. Bapanna Rao, (1959) 
1 Andh WR 239: (AIR 1959 Andh Pra 448), 
the Court held : 


“There is no scope TA arende the 
doctrine .of res judicata to the instant case. 
The subject-matter of the two suits as also the 
capacities in which they were brought are 
altogether different. The object of the first 
suit (instituted by the 4th defendant in the 
present suit, as: plaintiff) was to obtain a de- 
claration. that the Will: was a. forged one 
whereas in the present one the purpose is..to 
get legacy given under the Will. :The area 


and .scope ofthe previous litigation are -dif-. 
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ferent from those of the present: one. -The - 


issue in the previous suit, viz., the right of 
the then plaintiff to a share in the partner- 
ship, was considered only as having a bear- 
ing on the right of the plaintiff to impugn 
the genuineness of the Will. That being the 
case it could not be said that the issues now 
arising in this case should be deemed to 
have been directly and substantially in issue 
in the earlier suit. It cannot also be ignor- 
ed that the first suit was instituted by the 
4th defendant in the capacity of one who 
had entered into partnership with the testa- 
tor during his lifetime, while in the instant 
case the claim is as a legatee under the Will 
of the said testator. The cause of action also 
cannot be said to be the same to attract the 
applicability of the principle underlying Sec- 
tion 11, Civil P. C. It is necessary that the 
cause of action on which both the suits art 
based should be the same. This is not a 
case where the same transaction is sought 
to be established in two different modes.” 

On a conspectus of the case law cited above, 
the following could be said to emerge :— 


(1) The primary test of res judicata de- 
pends upon the identity of title in the two 
litigations and not the identity of the actual 
property involved in the two cases; 

























(2) The principle of res. 
affected by a subsequent contrary view 
taken by a superior Court in any other case. 
A wrong decision by a Court having juri 
diction is as much binding between the par 
ties as a right one and may be superseded 
only by appeals to higher Tribunals or oth 


procedure like review which -the law pro- 


vides; 


(3) “Matter in issue” in S. 11 of the Code 
of, Civil Procedure is distinct from the sub- 
ject matter and the object of the suit as well 
as from the relief. that may be asked for in 
it and the cause of action on which it is 
based, and the rule of res judicata requiring 
the identity’ of the matter in issue will apply 
even when the subject matter, the object, th 
relief and the cause of action are different. 
It is the “matter in issue” and not the. sub- 
ject. matter of the suit that forms the 
tial test of res judicata; 

(4) A remark by-a. Court in. dismissing | o 
a suit that the plaintiffs are at liberty, to 
file a fresh suit without there being any. for- 


mal application under QO. 23, R. 1, will not. 


amount to a permission to bring a fresh- 
under O. 23, R. 1 of the Civil P. C.; 


(5) Permission to withdraw . suit does. nat 


imply recognition of maintainability -. -of a. 


judicata is nol). 


x 


1982 


suit nor has the Court power to oor to 
that effect in the order: 


(6) Where in a previous title suit, one of 
the issues framed -is left undecided wrongly 
holding that the issue could not be gone 
into because of certain infirmities: and the 


suit is dismissed, the question with regard to. 


the same issue gets barred by constructive 
res judicata in a subsequent suit, as it is 
deemed to have been impliedly decided in 
a previous suit; 


(7) The Courts in this country have no 
power unlike the Courts of Equity or Com- 
mca Law in England to dismiss a suit with 
liberty for the plaintiff to bring a fresh suit 
for the same matter, or to enter a non-suit. 
Such power of the Indian Courts is limited 
to questions of form, as in the case (1) of 
misjoinder of parties, or of the matters in 
suit, (2) where the material document hag 
been rejected for not having a proper stamp, 
and (3) if there has been an improper- valua- 
tion of the subject matter of the suit; 


(8) The following must be proved for 
successfully raising a plea of res judicata; 

(i) that the litigating parties must be the 
same or between the parties under whom 
they or any of them claim; 

(ii) that the subject matter of the suit 
must also be identical; 

(iii) that the matter must be aia: decid- 
ed between the parties; and 


(iv) that the suit must be decided by a 
Court of competent jurisdiction; 

(9) The lessee is a privy in estate and, 
therefore, a judgment against his lessor will 
be a bar in a later suit by the lessee in re 
spect of the subject matter in issue. 


12. Bearing in mind the principles afore- 
mentioned, it may.now be examined whether 
the suit filed herein could be said to be bar- 
red by res judicata, Section H, Civil P. C., 
reads : 


“No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom they 


or any of them claim litigating under the. 


same title, in a Court competent to try such 
a subsequent suit or the suit in which such 
issue has been subsequently raised, and has 
been heard and finally decided by such 
Court.” l 

The question, therefore, predominantly: and 
essentially is whether there was ary issue in 
the earlier suit,‘ which’ was either “directly ‘on 
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substantially in issue which has been subse- 
quently raised in a suit between the same 
parties or between the parties under whom 
they or any of them claim litigating. under 
the same title. If we discern carefully, the 
format of the case what becomes manifest 
is that in the earlier suit for injunction the 
claim founded on family arrangement was 
rejected. The items of the properties in the 
two suits are different, but the claim was 
that they had fallen to the share of the plain- 
tiff under the -said family arrangement. 
Therefore, merely because in a later suit an 
injunction was sought for vis-a-vis a dif- 
ferent item though admittedly traceable to 
the family arrangement, it cannot conceiv-, 
ably be held that the issue in the earlier suit 
is not, at any rate, substantially the same 
as the one in the later suit. The claim of 
‘possession’ in the earlier as well as in the 
later suit, is undoubtedly based on the fac- 
tum of ‘family arrangement’, and so, it is 
inescapable to conclude that. there is com- 
monness in the ‘matter in issue’ in the two 
suits. In my judgment therefore there is 
complete identity of the subject matter in 
both the suits. Hence, the claim which is 
sought to be set up in the later suit gets bar- 
red by res judicata. Before, however, _ 80 
holding, one more ingredient which is sine 
qua non has to be established, viz., whether 
the litigation in both the suits has been be-|. 
tween the same parties or between the parties 
cali, whom they or any of them set ae the 
c n 


13. The learned counsel for the epii: 
dent’s argument in respect of the lease under 
Ext. A-9 dated 6-10-1976 is two-fold. First- 
ly, the agreement should be construed as 
only a licence and not the lease, as the bare 
reading of it shows that no agricultural 
operation whatsoever was required to be 
done during the entire term of the agree- 
ment. It is merely -an act of collecting the 
fructus like gathering of coconuts and so 
on and therefore, the entire period of agree- 
ment will be in‘ subsistence without any 
break and so the rights will be intact 
throughout the said period and if that be 
so, the principle of lessee being privy in 
estate does not arise and, consequently - the 
judgment in the earlier suit cannot operate 
as res judicata against the plaintiff in this 
suit, who is a mere licensee. . Secondly, even 
assuming that the agreement is a lease for 


` agricultural land, though - unregistered, yet 


the principle under S. 106 of-the T. P. Act 
cannot -be. attracted, as it is not applicable 
to tbe buildings and;. therefore; :.the. lease - 
cannot be reckoned as.from month te: month. 
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and if that be se, the platatiff-respondeat is 
not boued by the principle of res judicata.. 


14, The counter argument | of the learned 
counsel for the appellants is that it is quite 
apparent from a mere reading of Ext: A-9 
that it is for agricultural -purpeses. The 
word used therein as “Palasayam Agree 
ment” and the reading of the bedy of the 
agreement would also indicate that it is for 
the purpose ef agriculture. Secondly, since 
as per the provisions of Sec. 107 ‘of the 
T. P, Act, lease of immovable property from 
. year to year or exceeding one year requires 
registration and admittedly Ext. A-9 which 
is for a period of three years, but is not re 
gistered, is not a valid lease. However, the 
said agreement can be used for collaterals 
‘purposes of establishing the nature of the 
possession and since admittedly the- respon- 
dent is in possession by virtue of the said 
agreement, his lease is terminable by ‘six 
months’ notice within the meaning of Sec- 
tion 106'of the T. P. Act. The further 
argument is that such leases -will be deemed 
to be leases from month to month. In any 
view of the matter, the lease gets terminated 
eithér at the ead of the month or at the 
end of the year and ‘therefore, since conti- 


nuity is broken, a fresh lease will be deem- ` 


ed to be commenced and, therefore, the 
plaintiff-respondent canaot take any shelter 
under Ext. A-9 and claim immunity from 
the bar of res judicata, as the said agree 
ment cannot confer any heritable right. 

15. The following case:law cited by- 
learned counsel may now be examined: : 

In Krishnan Nair v. Kambi, AIR 1937 
Mad 544, it is beld <~ 

“A lessee is bound by a judgment against 
his lessor in the absence of any fraud or 
coHusion on his part. A lawful judgment, 
therefore, which deprives the landlord of 
estate deprives the tenant of necessity of his 
subordinate rigitt. 


the 


Where therefore in a suit for ejectment 


the tenant sets up the tifle of a third person 
to the leased property as against the land- 
lord suing him in ejectment and pending the 
second appeal from the decision in eject- 
ment suit, a suit between the landlord and 
such third person decides that the landlord 
is entitled to leased property and not the 
third person, such decision is binding on 
the tenant even though he is not party to 
such suit and the tenant is concluded by the 
decision on title piven. in such judgment 
against the third person whose titio he pleads 
in the ejectment suit” 
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ta Sivasubrahmania - v. Theertbapathi, AIR 
1933 Mad 451, the Court held: 


“Agricultural leases are excluded by Sec- 
tion. 117. They can be made either, orally 


or in writing though if in writing © ‘Sec. 17, 


Registraticn Act, requires that ae pote 


have been registered.” 

The Full Bench of the Patna High Court in 
Ram Nath Mandal v. Jojan Mandai, AIR 
1964 Pat 1 (at p 2)}-held >» 


“Under Sec. 117 of the T. P. Act a loasa- 


fer agricultural purposes is not necessary to 
be made by a written instrument... If may 
be effected by an oral agreement, and when 
so effected no registration is required, but 
if the trankaction is reduced to writing, then, 
in the case of a lease from year to year on 


any term, exceeding a year. or reserving a' 


yearly rent, registration would be required 
under .5. 17 of the Registration Act, and, if 
unregistered, the lease will be inadmissible 
in evidence under S. 49 of the Registration 
Act, and other evidence of its terms will be 
precluded under S. 91 of the Evidence Act.” 
in Ram Kumar v. Jagdish Chandra, AIR 
1952 SC 23 (at pp. 265 and 27), the supreme 
Court held: a 

“The section lays down a rule of construc- 
Gon which is te be applied when there is no 
period agreed upon between the parties, In 
such cases the duration has to be determined 


by reference to the object or purpose for 


which the tenancy is created. The rule of 
construction embodied in this section applies. 
not only to express leases of uncertain dura- 
tion but also to leases implied by law which 
may be inferred from possession and accept- 
ance of rent and other circumstances. 


conceded that in the case before us the 


tenancy was not for manufacturing or agri- W 


cultural purposes. The object was to enabie 
the lessee to build structures upon the land. 
In these circumstances, it could be regarded 
as a tenancy from month to month, unless 
there was a contract te the contrary. . The 


question now is, whether there was a con-. 


tract to the contrary in the present case? Mr. 
setalvad relies very strongly upon the fact 
fiat the rent paid here was an annual rent 
and he argues that from this fact it can fairly 
be inferred that the agreement between the 
parties was certainly not to create a monthly 
tenancy. It is not disputed that tite contract 
to the contrary, as contemplated .by S. 106, 
T. P. Act, need not be an express contract: 
it may be implied, but it certainly. should be 
a valid coatract. If it. is no contract in law, 
the section will be operative and regulate the 
duration of the lease. It has no doubt been 


‘Secognised fa several cases that the mode in 


it is 


td 
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which a rest is expressed to be payable 
affords a presumption thet the tenancy is of 
a ebaracter corresponding thereto. - Cor 
sequently when the rent reserved is an annual 
‘rent, the presumption would arise that the 
tenancy was an annual tenancy unlese there 
is something to rebut the presumption. But 
the difficulty in applying this rule. to the pre- 
sent ease arises from the fact that a tenaney 
from year to year or reserving a yearly rent 
can be made only by registered instrument 
as laid down in Section 107, F. P. Act. The 
Kabuliyat in the case before ts js um 
doubtedty a registered instrument, but ex 
concesis it is not an operative document at 
ali and cannot eensequently fulfil the require- 
ments of Seetion 107, T. P. Act.” 
The Madras High Court in Bapayya v. Ven- 
kata Ratnam, AIR 1953 Mad 884 held: 
“Under Section 117, T. P. Act the provi- 
sions as to notice contained in Section 106 
are not ‘proprio vigore” applicable to agri- 
cultural leases. It bas been held in Krishna 
Setti v. Gilbert Pinto (AIR 1919 Mad 12 (Y) 
— that though Sections 105 to 116 are not 
applicable as such to agricultural leases they 
would be binding as rules of justice, equity 
and goog conscience.” 


ł6. The respondents counsel relied on a 
decision reported in Ugni v. Chowa Mabto, 


AIR 4968 Pat 302, wherein the Full Beneh | 


comprising five Judges held (at p. 305): 


“A valid agricultural lease may be created 
by registered instrument as pointed out in 
AIR 1948 Pat 446, and if such a‘ registered. 
document is created, delivery of possession. 
fs not necessary to prove the tile of the 
Jessee. If, however, the lease is not register- 
ed, and is, therefore inadmissible as. evidenco 
y of title. It will always be open te the tenant 
concerned to show that he obtams raiyati 


interest on the strength of actual possession - 


and acceptance of rent by the landlord. 


There is no legal bar to a person claiming 
raiyati interest on two alternative pleas. He 
may claim such a right en the basis of a 
written document of lease. If, however, such 
claim fails on the ground that the document 
being compulsorily registerable, was not Te- 
gistered, nevertheless his alternative claim 
based on actual possession, coupled with ac- 
ceptance of rent by the landlord may succeed. 
In that case, the unregistered lease will be 
' admissible for the collateral purpose of 
proving the nature of possession.” 

The Court further held : l 


“Section 91 only excludes other evidence 
ef terms of a document but not of existence 








and payment of rent.” _ 
. 2. The emesping ae on the a 
conspectus are: 

(1) A hwiw judgment in the abaanee of 
any fraud er collusion against a lesser binds). 
his lessee eyen though be is net a party fo 
the judgment. 

{2) Under Seetion 117 of the T. P. Act, 
lease for agricultural purposes need not be 
in writing, bug if effeeted in the case of aj 
lease from hes to year or any term exceed- 
ing a year, it requires registration. under Sec- 
tion f7 of the Registration Act. If un- 
registered the lease will be inadmissible in 
evidence under Section 49 ef the Registration 
Act, and other evidence ef its terms will bef . 
precluded under Section 91 of the Evidence 
Aet. . However, it ean be used for cellateral 
purpose of proving the possession; 

{3} Under Section 117 ef the T. P. Act the 
provisions as to nefice contained in S. 106 
of the said Aet are not ‘proprie vigore ap- 


of the T. P. Aet Sach tenancy cannot be 
established by proving the actual possession 
any payment of yearly rent, ag it does not 
dr e re ae ewenom ny, ene 
F. P. Aet. 


' $8 E EE Gov E E as to 
whether the transaction covered by Ex. A-9 
is a lease or licenee, as it as contended by 
the respondent’s counsel that it should: be 
construed onty as ‘Heence’ but not as 
‘lease’, The inspiration appears te have been ` 
derived from the word “Palasayam Agree- 
ment”. But a careful reading of the: entire 
document would undoubtedly reveal that the 
transaction is one of lease but net licence. 
The right conferred. under the document is 
no doubt gathering of frectus from the said 
land, but it also involves the operation of 
agriculture, Even. otherwise, garden cultiva- 
tion. for the purpese of precuring vegetables 
and fruit and -foed for man or beast and 
other products fit for human consumption. 
by way of luxury if not as aw: article of diet, 
i. e„ a betel garden, and ako ‘arboriculture 


guch as. casuarina . plantation, haye. been term- - 


_ed. as.. ‘agriculture’. (Vide: Murugesa- Chetti 
_..¥.. Chinnathambi, (1901) ILR.: 24: Mad: 421 


. and. Panadai. Pathan, v. Ramaswami, - (1922) 
_ TLR 45 Mad 710: (AIR 1922 Mad. 351): 
Therefore, the contention that the document 


should .be construed as licence and not RE l 


is. not acceptable. 


ae ET Bearing in mind iea above, the pro- 
- position raised herein can easily be answer- 
ed. It is not in dispute that the written lease 
created under Ex. A-9 on 6-10-1976 for three 
years, is unregistered and therefore, it failed 
to fulfil the requirements of Section 107 of 
the T. P. Act and so it is fatal to the exist- 
ence of it. However, the lease which exceeds 
ore year is terminable by six months’ notice 
and consequently the lease will not be a con- 
tinuous lease from year to year. ‘Therefore, 
though the lease commenced earlier to the in- 
stitution of the previous suit, yet,- since -the 
continuity is broken and the final decision in 
the previous ‘suit came to be pronounced -in 
the Second Appeal No. 551 of 1979 on 1-4- 
1980, the said judgment which was against the 
lessor, will equally be binding-on the lessee. 


[eo meetin: he Ties sult alled:by ibe lemer: 


is barred by res. judicata. 


72$. The learned counsel ‘for- ‘the respon- 
. dent argued ‘that the plaintiff in. this case is 
admittedly a lessee from the plaintiff in the 
earlier suit and the said lessee was not at all 
a party to the earlier suit: and, therefore, 
since the earlier suit being ‘only a suit-for in- 
junctions - simpliciter, which necessarily - de- 
pends upon the factum ‘of possession and is 
capable of changing positions from time to 
` time, the lessee is not bound by the principle 
of res judicata. The counter argument of the 
_ learned counsel.for the appellants is that the 
lesssee is a ‘privy’ in estate to the lessor and 
though the lease was entered into on 6-10- 
1976, which was long before the final ad- 


judication in the earlier suit. in the Second - 


Appeal No. 551-of 1979, viz, on 1-4-1980, 
nevertheless. the lease as- per the agreement is 
though for a -period.of three years and 
since ‘it is, not- registered, it becomes: a 
month to month lease and consequently. is 
lessee, who is the plaintiff -in this case, 

‘bound by. the judgment against the lessor. ihe 
eas in the bape suit. (Vide the follow- 

) 


` 21.. In Md. Azizul Haque .v. Debendra 
Kumar, AIR 1959 Assam 57, the Assam 
High Court held : ` 


' “Where a lease for five. years is invalid 4 
inoperative, the. tenancy. that is created. by- 


V. Seetharama Swamy: v.) A: Ugra. Narasimha Murthy 


_ case law is that a lessee is a ‘privy’ in estate 


‘case, since.it is conceded‘ that the lease’ is uh- 
Tegistered it will be “one from’ ‘month | tò 


ALR 
legal implication would only: be a. monthly 


tenancy. under : Section 106;- the lease - being ee 


~ for. residential purposes -:and. not for - ~purposes. 
- of -manufacture- or agriculture. 


The docu- 
ment may be used for the collateral purpose 
of -showing the defendant -came to occupy 
the property-as.a tenant. But the term of five 
years is: not enforceable. No lease for five 
years came into existence in legal contem- 
plation. The tenancy from. the beginning 
was a- monthly tenancy under Section 106. 
It came into existence by implication | of law.” 


22. in Surya Kumar v.’ Trilochan Nath, 
AIR. 1955 Cal 495, the Calcutta High Court 
observed : 

“Though a yearly rent is reserved, if there 
is no registered document as is required” in 
such a case, under Section” 107, it must’ be 
held that‘ though the intention may have 


been to ‘create a lease from year to year, that- 


intention was not expressed in proper legal 
form and so it cannot be given efféct to and 


the Courts must ‘proceed on the basis’ that. 


there is no valid agreement between the par- 
ties and consequently: the rights of ‘parties. 
will be regulated by. the law as provided in 
Section . 106 as if-no, parcement oxic at 
all.” - 

(The tenancy in the dáse was hold tö be'onè 


from month to month and terminable by ` a a 


fifteen days’ notice). 


23.. In Krishnan - “Nair V. ` Kambi (AIR: 


Court observed : 


- 1937 Mad 544) {supra),. the “Madras High — 


“The doctrine of res judicata. so far, it "re 
lates to prohibiting the retrial of an issue, ` 
must refer not to the date of-the commence- | 


ment of the litigation, but to the time when 
the Judge is called upon. to decide, the issue. 


The rule of res judicata is not ‘limited ‘to the% 


Court of first instance but it applies. equally 
to the procedure of. the first and second ap- 
pellate Courts and indeed even. to. tongees lak: 
ous proceedings. — 













and any decision against his lessor in an ear- 
lier suit. will bind the lessee in a Jater suit 
filed by him though lessee was not a party to 
the earlier suit nor. the lessor ds, a party ‘to 
the later suit and also, éven if the said leas 

commenced prior to the finality of, the judg- 
ment in the earlier suit, provided., ‘however, 
the lease is from month- to” inonth; . In. this 


month, and though ‘the lease was ‘at 
brought. into ‘béing - pending the. finality OE the 
proceedings in the -earlier suif, viz, 3610-1 : 


y 
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it cannot confer any right much less heritage 
right, the lease being invalid, on the lesssee 
to claim that he is not bound by the judg- 
ment in the earlier suit, he being a ‘privy’ m 
estate to the lessor. 


25. There is: yet another aspect which is 
canvassed by the learned counsel for the 
respondent. The argument was that unless 
pleadings in the earlier suit are available, it 
cannot be decided whether the judgment in 
the earlier suit bars the parties in the later 
suit, even if they are the same. Reliance 
was placed on the decision in Syed Mohd. S. 
Labbai v. Mohd. Hanifa (AIR 1976 SC 1569) 
(supra) wherein it is held: 


“In the instant case according to the plain- 
tiffs/respondents, the identity of the subject 
matter in the present suit is quite different 
from the one which was adjudicated upon in 
the suits which formed the basis of the pre- 
vious litigation. In our opinion the best 
method to decide the question of res judi- 
cata is first to determine the case of the par- 
ties as put forward in their respective plead- 
ings of their previous suits, and then to find 
out as to what had been decided by the judg- 
ments which operate as res judicata. Un- 
fortunately, however, in this case the plead- 
ings of the suits instituted by the parties 
have not at all been filed and we have to 
rely upon the facts as mentioned in the judg- 
ments themselves. It is well settled that the 
pleadings cannot be proved merely by re- 
citals of the allegations mentioned in the 
judgment.” 


This faint attempt to demolish the case out 
of hand for the failure on the part of the 
appellants to file pleadings herein, will not 
sustain for the simple reason that the plead- 
ings are not sought to be proved with refer- 
ence to the ‘recitals of the allegations men- 
tioned in the judgment’; but with reference 
to the ‘judgment’ itself. Hence the conten- 
tion is devoid of any merit and substance 
and is accordingly rejected, 


26: In the result, the twin questions fram- 
ed at the outset are answered in the affirma- 
tive and the second appeal is allowed, but, 
under the circumstances, with no order as to 
costs, i 


Appeal allowed. 
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A. Satyanarayana Rao and others, Appel- 
lants v. The District Collector, Karimnagar 
and another, Respondents. 


Writ Appeal No. 530 of 1982, D/- 3-8- 
1982.* 


(A) Land Acquisition Act (1 of 1894), Sec- 
tion 4 — Acquisition of land — Notified 
land whether suitable for acquisition or not — 
Cannot be considered in writ jurisdiction. 
(Constitution of India, Art, 226). 

The question whether the notified land is 
suitable for acquisition or not is a matter for 
consideration of the concerned competent 
authorities under the Act. The Court in writ 
jurisdiction cannot sit as a Court of Appeal 
and interfere with the conclusion arrived at 
by the competent authorities with regard to 
the suitability of the land for acquisition for 
a public purpose. (Para 5) 

(B) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 6 — Acquisition of land for public 
purpose — Cannot become inyslid merely 
on ground that it was sought to be acquired 
from small farmer — Govt. Policy to such 
effect has no statutory force. (©) Constitu- 
tion of India, Art. 226; (i) Administrative 
Law — Departmental instructions), 

Merely because the person whose land is 
sought to be acquired is a small farmer the 
authorities would not be precluded from ac- 
quiring the land when it becomes inevitable 
to acquire the same for a public purpose, 
namely, for providing house sites to Harijans 
and backward classes. The policy laid down 
by the Government with regard to acquisition 
of lands pertaining to small farmers lays 
down that if the acquisition becomes in- 
evitable the authorities can acquire the same. 
Even otherwise, the policy laid down are 
merely departmental instructions and have no 
statutory force. Therefore, it cannot be said 
that the acquisition of the lands of the small 
farmer is illegal or unauthorised. 

(Para 8) 

(C) Land Acquisition Act (1 of 1894), Sec- 
tions 4, 5-A, 17 (4) — Acquisition of Land for 
providing house sites for Harijans — Provid- 
ing house sites for Harijans is urgent matter 
— Enquiry under Section 5-A can be die 
pensed with by invoking Section 17 (4) — 
Action cannot be challenged in writ jurisdic- 


* Against judgment of Raghuvir, J. in W.P. 
No. 9372 of 1981, Dj- 5-7-1982. 
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tion. (1981) 2 APLJ (HC) 93, 
(Constitution of India, Art, 226). 
Where the land is sought to be acquired 
for providing house sites for Harijans and 
backward classes and the competent auth- 
ority on the relevant material before it forms 
an opinion that the site is urgently needed 
for the said public purpose, it can invoke 
the emergency provisions of Section 17 (4) 
and dispense with the enquiry under S. 5-A, 
and it is not open to the Court to interfere 
with the said conclusion arrived at by the 
competent authority in a writ proceedings. 
(1981) 2 APLJ (HC) 93, Overruled. 
(Paras 9, 14) 
Cases Referred: Chronological Paras 
AIR 1982 Andh Pra 33 . 13 


Overruled. 


(1982) 1 Andh WR 4: (1981) 2 APLJ ao 
106 
(1982) Writ Petns. Nos. 5382 and 5417 of 


1981, D/- 8-4-1982 (Andh Pra) 13 
(1982) Writ Appeal No. 339 of 1982, Dj- 
14-4-1982 (Andh Pra) 4, 15 


(1982) Writ Appeal No. 488 of 1982, D/- 
30-6-1982 (Andh Pra) 15 
(1981) 2 APLJ (HC) 93: (1981) 2 Andh 
WR 167 9, 14 
(1979) 1 APLJ (Short Notes) 55 11 


(1979} Writ Petn. No. 4793 of 1977, Dj- 
15-2-1979 (Andh Pra), K. Satyanarayana 
Reddy v. Tahsildar (Land Acquisition), 


Suryapet 4, 15, 16 
(1979) Writ Petn. No. 5042 of 1978, Dj/- 
22-3-1979 (Andh Pra) 13 
(1977) 2 APLJ (HC) 289 : 1977 Andh LT 
556 10 
(1976) Writ Petn. No. 282 of 1976 (Andh 
Pra) 13 
(1976) Writ Appeal No. 370 of 1976, D/- 
20-9-1976 (Andh Pra) 13 
AIR 1975 Andh Pra 269 9 
AIR 1974 SC 2077 15 


P. Babulu Reddy, for Appellants; Govt 
Pleader for S. W., for Respondents. 


RAMACHANDRA RAO, J.:— This writ 
appeal is preferred against the order of our 
learned brother, Raghuvir, J. dismissing Writ 
Petition No. 9372 of 1981 in which the peti- 
tioners, three in number challenged the notifi- 
cation of the District Collector, Karimnagar 
under Section 4 (1) of the Land Acquisition 
Act published in the District Gazette dated 
2-12-1981 proposing to acquire the land of 
the extent of 4 acres, 16 guntas in survey 
Nos. 378, 380/A, 380/B, 381 and 390 of 
Eldurthi village in Jagtial Taluk. The ac- 
quisition was being made for the purpose of 
providing house sites to Harijans and Back- 
ward classes of the village. Earlier, the lands 
in two Survey Nos. 378/A and 378-B belong- 
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ing to petitioners 1 and 2 were notified to be 
acquired, but that was challenged in W. P. 
497/81 by the said petitioners and the writ 
petition was allowed on 20-10-1981 quashing 
the said notification on some technical 
ground. 


2. The three petitioners now challenged 
the acquisition of the lands notified on 2-12- 
1981 firstly, on the ground that there was 
extensive land of the Government in Survey 
No. 106 and therefore, there was no need to 
acquire the lands of the petitioners. But, it 
is stated that out of the land in Survey 
No. 106 belonging to the Government, nearly 
40 acres have already been allotted to the 
Harijans and the rest of the land is a hillock 
and not suifable for house sites. Therefore, 
this contention that other Government land 
was available was untenable and was reject- 
ed by the learned single Judge. 


3. It was then contended before the 
learned single Judge that there was no publi- 
cation in the village or locality of the sub- 
stance of the notification as required under 
Section 4 (1) of the Land Acquisition Act, 
but this contention was also found to be de- 
void of force, because the substance was 
published in the locality on 5-12-1981. 


4. The learned Judge also found that pos- 
session of the lands was taken over on 27-1- 
1982 and the lands were sub-divided into 
plots on 28-1-1982 and were delivered to the 
beneficiaries for construction purposes. 
Following the judgment of the Division Bench 
of this Court in Writ Peton.: No. 4793 of 1977 
dated 15-2-1979 and the decision in Writ 
Appeal No. 339 of 1982 dated 14-4-1982, the 
learned Judge held that as the lands were 
taken possession of and sub-divided and de- 
livered to the beneficiaries third party rights 
had intervened, that the aforesaid decisions: 
applied to the facts of the case and therefore. 
the petitioners were not entitled to challenge 
the notification for acquisition of the lands 
in question. 


5, In this writ appeal, the learned counsel 
for the appellants firstly contended that 
when there'is other Government land avail- 
able in the village, the lands of the peti- 
tioners-appellants should not have been ac- 
quired. But, in the counter affidavit, it is 
averred that out of the Government land in 
S. No. 106, 40 acres were already allotted to 
the landless poor and that the remaining 
land is a hillock and not suitable for house 
sites and are far away from the village. The ”~ 
question whether the notified land is suitable 
for acquisition or not is a matter for con- 
sideration of the concerned competent auth- 


u 
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orities under the Act. This Court cannot sit 
as a Court of Appeal and interfere with the 
conclusion arrived at by the competent auth- 
orities with regard to the suitability of the 
land for acquisition for a public purpose. In 
the instant case, the authorities found that 
the lands sought to be acquired under the im- 
pugned notification are suitable for providing 
house sites to the Harijans and backward 
classes. This conclusion has been arrived at 
by the authorities on relevant material before 
them, we will not be justified in interfering 
with the said conclusion in a writ proceeding 
under Article 226 of the Constitution. 


6. It is then contended by the learned 
counsel for the appellants that earlier, two 
other survey numbers belonging to the appel- 
lants were notified, but that notification was 
quashed by this Court in a writ petition and 
that the present proceeding for acquisition of 
the lands under the impugned notification was 
made with a view to wreak vengeance. But, 
we do not think this submission can be ac- 
cepted. The acquisition proceedings were 
initiated by the Collector after receiving the 
necessary reports from the Revenue Auth- 
orities, and the Collector was satisfied that 
the lands in question are suitable for acquisi- 
tion for providing house sites to the Hari- 
jans and backward classes. It cannot be 
said that the Collector’s action is vitiated by 
any extraneous consideration or that the ac- 
quisition proceedings were initiated with a 
view to wreak vengeance on the appellants. 
There is also no material to support this sub- 
mission. 

7. It is next contended that the acquisi- 
tion was being made at the instance of the 
beneficiaries and that the Collector had not 
come to an independent conclusion as to 
whether the lands were needed for a public 
purpose, namely, for providing house sites to 
the Harijans and backward classes. But the 
record and the report of the Revenue Auth- 
orifies show that Harijans in the village 
were in need of house sites and therefore, 
proposals were initiated for acquisition of the 
Jands for providing house sites to them. The 
authorities concerned had on the relevant 
Material come to the conclusion that the 
lands notified were needed for providing 
house sites to the Harijans and backward 
classes. Therefore, it cannot be said that the 
Collector was in any way influenced by the 
beneficiaries in coming to the conclusion that 
the lands notified under the impugned notifi- 
cation were acquired for providing house 
sites for Harijans and backward classes. 


8. It is then contended that appellant 
No. 3 is a small farmer and therefore, the 
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Collector should not have acquired the said 
land in view of the Government policy. But 
in the instant case, in the counter-affidavil, 
it is stated that the third appellant merely 
relies upon an agreement to sell, that he was 
not an inhabitant of the village, that he is 
not the actual owner of the said land and 
that a fictitious agreement of sale appears to 
have been created by petitioner No. 1 (ap- 
pellant No. 1) to avoid the acquisition of the 
land. It is also averred that the allegation 
that petitioner No. 3 (appellant No. 3) was 
in possession of the land in survey No. 381 
was not true, that as per the revenue records 
one Alineni Gattaiah was the pattadar, who 
expired long back, but the writ petitioner 
No. 1 was in actual possession and enjoy- 
ment of the said land and that as the said 
land is situated in close proximity of the 
lands of writ petitioner No. 1 as compact 
block, it became inevitable to acquire the 
said land also, since it is contiguous to the 
other lands under acquisition. Thus, the 
very title to and possession of, writ petitioner 
No. 3 to land of Survey No. 381 are being 
disputed. Even otherwise we do not see how 
merely because the third petitioner is a small 
farmer it would preclude the authorities from 
acquiring the land when it becomes inevitable 
to acquire the same for a public purpose, 
namely, for providing house sites to Harijans 
and backward classes. The policy laid down 
by the Government with regard to acquisi- 
tion of lands pertaining to small farmers lays 
down that if the acquisition becomes in- 
evitable the authorities can acquire the same. 
Even otherwise, the policy laid down are 
merely departmental instructions and have 
no statutory force. Therefore, it cannot be 
said that the acquisition of the lands of the 
small farmer is illegal or unauthorised. 
Hence, we do not find any merit in this sub- 
mission of the learned counsel for the ap- 
pellants. 


9. It is next contended by the learned 
counsel for the appellants relying upon a 
ruling of P. A. Choudary J., in K. Radha- 
krishna Reddy v. District Collector, Nellore, 
(1981) 2 APLJ (HC) 93 that the publication 
of notification under Section 4 of the Land 
Acquisition Act dispensing with the enquiry 
under Section 5-A by invoking the emergency 
provisions of Section 17 (4) of the Act has 
been done mechanically and without any ap- 
plication of the mind, and that it is violative 
of the principles of natural justice. But in 
the instant case, the acquisition is for a public 
purpose namely, for providing house sites to 
Harijans and backward classes. It has been 
repeatedly held by this Court that providing 
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house sites for Harijans is an urgent matter 
snd therefore the enquiry under Section 5-A 
can be dispensed with. In the earliest of the 
cases, in Kasireddy Papaiah v. Govt. of 
Andh. Pra., (1975) 1 APLJ (HC) 70: (AIR 
1975 Andh Pra 269, para 2) it was held by 
hinnappa Reddy, J. 


“That the housing conditions of Harijans 
all over the country continue to be miserable 
even today is a fact of which Courts are 
bound to take judicial notice. History has 
made it urgent that, among other problems, 
the problem of housing Harijans should be 
solved expeditiously. The greater the delay. 
the more urgent becomes the problem. 
Therefore, one can never venture to say that 
the invocation of the emergency provisions 
of the Land Acquisition Act for providing 
house sites for Harijans is bad merely be- 
cause the officials entrusted with the task of 
taking further action in the matter are 
negligent or tardy in the discharge of their 
duties, unless, of course, it can be established 
that the acquisition itself is made with an 
oblique motive.” 


The learned Judge further held that the ques- 
tion whether the power under Section 17 (4) 
was exercised mechanically or otherwise was 
a question of fact which could be decided 
on a consideration of all the relevant circum- 
stances and no universal proposition could 
. be laid down that long delay by itself was 
sufficient to prove that the power was 
exercised machanically. 


10. In N. Ramanna v. Collector, East 
Godavari, (1977) 2 APLJ (HC) 289 a Divi- 
sion Bench of this Court consisting of A. V. 
Krishna Rao and Punnayya, JJ. held as 
follows :— 


“Indisputably therefore, even if there is 
urgency satisfying the requirements of Sec- 
tion 17 (1), (2), it requires the concerned 
Government to consider whether it should 
direct that the enquiry under Section 5-A 
need not be held. A discretion is thus vested 
in the Government regarding the dispensing 
with of Section 5-A. Whether the discretion 
is properly exercised or not cannot be the 
matter for judicial review. Exercise of the 
discretion is purely a subjective one for the 
appropriate authority. The matter also has 
to be tested with regard to the need for 
urgency on the date when Section 5-A is dis- 
pensed with. If Section 5-A was dispensed 
with, if there is delay in the matter of either 
the declaration or the notice, under Sec- 
tions 9 and 10 which should follow, the delay 
ipso facto does not vitiate the direction dis- 
pensing with Section 5-A. All that is to be 
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seen is whether on the date of dispensing 
with Section 5-A, there was urgency and the 


' authority dispensing with Section 5-A felt it 


necessary to direct that Section 5-A enquiry 
be dispensed with. The. fact that subse- 
quently the concerned officers of the Govern- 
ment did not take further action by invoking 
the other provisions of the Act expeditiously, 
by taking possession of the land by issuing 
notices under Sections 9 and 10 would not 
have the effect of rendering the dispensing 
with Section 5-A enquiry illegal or void.” 


11. In P. Verra Reddy v. District Collec- 
tor, Ongole, Writ Petn. No. 5842 of 1978 
dated 22-3-1979 reported in (1979) 1 APLI 
(Short Notes) 55, a Division Bench of this 
Court consisting of Madhava Reddy, J. (as 
he then was) and Jeevan Reddy, J. held: 


“In cases of acquisition of land for provid- 
ing house sites to the poor, the invocation of 
power under Section 17 (4) to dispense with 
the enquiry under Section 5-A would be, 
ordinarily unquestionable. Therefore the in- 
vocation of power under Section 17 (4) in 
the present case is not a case of non-applica~ 
tion of mind, nor can it be said to be a 
mechanical one.” 


12. In S. Parthasarathy v. Govt. of Andh- 
Pra., (1982) 1 Andh WR 4, Jeevan Reddy J. 
held as follows: 


“And the acquisition may be so argent 
that it cannot wait for the period which may 
be taken up by the enquiry under S. 5-A. 
Hence sub-section (4) provides that in case: 
of any land to which the provisions of .sub-- 
section (1) or sub-section (2) are applicable,. 
the Goyt. may dispense with the enquiry’ 
under Section 5-A. Once the enquiry is so' 
dispensed with, the declaration under S. 6- 
can be made simultaneously with, or im-- 
mediately following upon the publication of ley 
the notification under Section 4 (1) and im-: 
mediately following the publication of S. 6: 
declaration, notice under Section 9 (1) can- 
also be published. It must however, be’ 
noticed that sub-section (4) uses the expres-- 
sion ‘may’. In other words, the sub-section: 
confers a power upon the Govt. to be ex= 
ercised where the circumstances call for the: 
same. It is unnecessary for me, for the pur- 
pose of this writ petition to refer to various- 
decisions on this sub-section. Suffice it to: 
mention that the formation of the opinion 
on the part of the Government under sub- 


section (4) is subjective; and so long as it is s 


formed fairly and on relevant material, the 
Court would not interfere. Where, however, 
the formation of opinion is questioned the 
Government has to produce the material 
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upon which it formed the satisfaction, to 
satisfy the Court that there was some mate- 
rial upon which it could have formed the re- 
quisite satisfaction.” 


i istri lector; 
13. In P. Punnaiah v. District Co 3 
Kakinada, AIR 1982 Andh Pra 33 Ganga- 


after referring to the 


. held 
dhara Rao, J. he this Court as follows 


earlier decisions of 
(para 18) :— . 
“It is also now well settled by the decisions 


of this Court that whether there is urgency 
or not is to be decided on the date when the- 


notification was made under Section 4 (1) 
but not in the light of the later events view- 
ed in retrospect.” 

The learned Judge in the earlier paragraph 
referred to a ruling of a Division Bench of 
this Court consisting of Sambasiva Rao, J. 
(as he then was) and Punnayya J., delivered 
on 20-9-1976 in Writ Appeal No. 370 of 1976 
where the learned Judges held that when the 
Government stated that the -poor scheduled 
caste people of the villages were living in 
congested huts and under most unhygienic 
and insanitary conditions injurious to their 
health and’ welfare and there was every 
urgency to provide house sites to avoid the 
danger of epidemics and other diseases 
spreading over in the Harijanwada that cer- 
tainly constituted a grave urgency and 
rendered full justification for dispensing with 
the enquiry under Section 5-A of the Act and 
that the lethargy on the part of the officials 
in making declaration under Section 6 of the 
Act, or taking possession of the land did not 
mean that there was no urgency for the ac- 
quisition. The learned Government Pleader 
has also cited several unreported rulings of 
this Court in support of his submission that 
in case of acquisition of land for providing 
house sites to Harijans and backward classes, 
the emergency provisions of Section 17 (4) 
can be invoked, and the enquiry under Sec- 
tion 5-A of the Act can be dispensed with. 
The following are some of the unreported 
judgments cited by him: (1) Writ Appeal No. 
370 of 1976 dated 20-9-1976; (2) Writ Petn. 
No. 282 of 1976; (3) Writ Petn. No. 5042 of 
1978 dated 22-3-1979; (4) Writ Petns. Nos. 
5382 and 5417 of 1981 dated 8-4-1982. 

14. In view of the long catena of cases 
mentioned above, the position is well ‘settled 
that where the land is sought to be acquired 
for providing house sites for: Harijans and 
backward classes and the competent auth- 
ority on the relevant material before it forms 
an opinion that the site is urgently needed 
for the said public purpose, it can invoke the 
emergency provisions of Section 17 (4) and 
dispense with the enquiry under Sec. 5-A, 
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and it is not open’ to this Court to interfere): 
with the said conclusion arrived at by the 
competent authority in a writ proceedings. 
In view of the well settled legal position, we 
are unable to agree with the view taken by 
P. A. Chowdary J. in K. Radhakrishna 
Reddy v. District Collector, Nellore, (1981) 2 
APLJ (HC) 93 and we hold that the legal 
position has not been correctly laid down in 
the aforesaid decision in view of the several 
Division Bench rulings of this Court referred 
to supra. 


AS. It is then contended by the learned 
Government Pleader that possession of the 
lands having already been taken over, it is 
not open to the petitioners appellants to 
challenge the acquisition proceedings. In 
support of this submission, he relies upon a 
Division Bench ruling of this Court in Writ 
Petn. No. 4793 of 1977 dated 15-2-1979, Writ 
Appeal 339 of 1982 dated 14-4-1982 and Writ 
Appeal No. 488 of 1982 dated 30-6-1982 and 
the decision of the Supreme Court in Afla- 
toon v. Lt. Governor of Delhi, ATR 1974 SC 
2077 where their Lordships of the Supreme 
Court observed in para 11 of the judgment as 
follows : 


.“A valid notification. under Section 4 is a 
sine qua non for initiation of proceedings 
for acquisition of property. To have sat on 
the fence and allowed the Government to 
complete the acquisition proceedings on the 
basis that the notification under Section 4 
and the declaration under Section 6 were 
valid and then to attack the notification on 
grounds which were available to them at the 
time when the Notification was published 
would be putting a premium on dilatory 
tactics. .The writ petitions are liable to be 
dismissed on the ground of Jaches and delay 
on the part of the petitioners.” 

Again in para 12, their Lordships observed 


as follows: 


“From the counter affidavit filed on behalf 
of the Government, it is clear that the Gov- 
ernment have allotted a large portion of the 
land after the acquisition proceedings were 
finalised to co-operative housing societies. To 
quash the notification at this stage would dis- 
turb the rights of third parties who are not 
before the Court.” , 

16. In K. Satyanarayana Reddy v. Tahsil- 
dar (Land Acquisition), Suryapet, Writ Petn. 
No. 4793 of 1977, a Division Bench of this 
Court consisting of Punnayya, J. and myself 
decided on 15-2-1979 held as follows :— 


“It also appears from fhe record that the 
Government. had taken over possession of 
the land and delivered possession of the 
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same to the beneficiaries and issued pattas 
in their favour. After all these proceedings 
are over, the petitioners have come to this 
Court and filed the writ petition on 8-11-1977 
challenging the acquisition proceedings on the 
sole ground that there was no publication of 
the substance of the notification in the vil- 
lage. We do not think we will be justified in 
exercising the jurisdiction under Art. 226 of 
the Constitution of India, for the petitioners 
have approached this Court at a very belated 
stage after the entire acquisition proceedings 
arc completed and possession of the lands 
had been delivered to the beneficiaries. No 
satisfactory reasons have been given for the 
inordinate delay in seeking the relief under 
Article 226 of the Constitution of India.” 

On that ground, the petitioners therein were 
denied the relief under Article 226 of the 
Constitution. But, it is contended by the 
learned counsel for the appellants in this 
case that while the Government alleges that 
possession was taken over on 27-1-1982 and 
pattas issued to the beneficiaries on 28-1- 
1982, the appellants contended that they con- 
tinued to be in possession of the lands, and 
therefore, there is no question of delay or 
laches on the part of the petitioners-appel- 
lants, in challenging the acquisition proceed- 


ings under Article 226 of the Constitution. . 


But, it is not necessary to go into this ques- 
tion because we have come to the conclu- 
tion that providing house sites for Harijans 
is a public purpose, that the enquiry under 
Section 5-A was properly dispensed with by 
invoking the emergency provisions in Sec- 
tion 17 (4) of the Act and that there is no 
illegality or any want of jurisdiction in 
issuing the notification for acquisition. There- 
fore, the petitioners appellants are not 
entitled to any relief. In this view, we do 
not find any ground for interfering with the 
order of the learned single Judge under 
appeal. 


17. The writ appeal therefore fails and is 
dismissed with costs. Advocate’s fee Ra. 250/-. 
Appeal dismissed. 
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M/s. Karachi Stores, Petitioner v. Yargani 
Venkateswara Rao, Respondent, 


Civil Revn. Petn. No. 1560 of 1982, D/- 
26-7-1982. 


(A) A. P. Buildings (Lense, Rent and Evic- 


tion) Control Act (15 of 1960), Section 10 
(3) (a) Gif) — Eviction suit — Landlord in 
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M/s. Karachi Stores v. Y. Venkateswara Rao 


A. I. R. 


possession of a portion of non-residential 
premises — Eviction sought from another 
portion for business purposes — Eviction can 
be granted if requirement of suit portion is 
proved to be bona fide. AIR 1971 Mad 163; 
AIR 1950 Mad 56; AIR 1952 Mad 553; 
(1958) 2 Andh WR 575 and (1961) 1 Andh 
WR 400, Dissented from. 

A landlord in possession of a vacant por- 
tion of certain non-residential premises can 
successfully claim eviction of a tenant from 
another portion of the same premises if he 
proves that the portion he holds is not suffi- 
cient or suitable or has become unsuitable 
for his existing business or for a new busi- 
ness he bona fide proposes to commence, AIR 
1971 Mad 163; AIR 1950 Mad 56; AIR 1952 
Mad 553; (1958) 2 Andh WR 575 and (1961) 
1 Andh WR 400, Dissented from.: AIR 1965 
Andh Pra 435; (1966) 2 Andh WR 64 and 
(1976) 1 Andh WR 100, Rel. on. (Para 5) 


(B) A. P. Buildings (Lease, Rent and Evic- 
tion) Control Act (15 of 1960), Sections 10 
(3) (a) Gi) and 22 — Eviction from a por- 
tion of non-residential premises — Landlord 
holding another portion of same premises — 
Requirement of suit portion whether bona 
fide — Question is one of fact — Finding of 


lower Court reached on appraisal of evidence 


warrants no interference in revision. 

(Para 5) 
Cases Referred: Chronological Paras 
(1982) C. R. P. No. 1561 of 1982, D/- 14-7- 


1982 (Andh Pra) 4 
(1976) 1 Andh WR 100 : 1976 Ren CR 262 
2, 3 

AIR 1971 Mad 163 2 
(1966) 2 Andh WR 64 : (1966) 2 Andh LT 
352 2 


AIR 1965 Andh Pra 435 2,4,5 
(1961) 1 Andh WR 400 : 1961 Andh LT 388 


2 
(1958) 2 Andh WR 575 : 1958 Andh LT 728 
2 
AIR 1952 Mad 553 | “9 
AIR 1950 Mad 56 2 


M. Jagannadha Rao, for Petitioner; Y. B. 
Tatarao, for Respondent, 

ORDER :—— The respondent herein is the 
owner of the building bearing door No. 
11-1-64 situate at Vijayawada. The build- 
ing consists of six portions let out by the 
respondent. The petitioner is the tenant of 
the portion abutting Ghulam Mohiuddin 
Street and Babu Rajendrapershad Road, since 
20 years or more, the monthly rental paid by 
him being Rs. 150/-. The respondent sought 
eviction of the petitioner from the Rent Con- 
troller, Vijayawada, from the demised portion 
as he intended to run departmental stores 


ar 
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in the demised portion and also in the ad- 
joining vacant portion of the building. © The 
petition for eviction: having been dismissed, 
the respondent preferred RCA. 66 of 1978 
before the learned Subordinate Judge, Vijaya- 
wada. The learned subordinate Judge allow- 
ed the appeal and directed eviction of the 
petitioner from the -demised portion holding 
that the same was bona fide required by the 
respondent for the purpose pleaded by him. 
Aggrieved by the said order, the petitioner 
preferred the above revision petition. 


2. Sri Jagannadha Rao, learned Counsel 
appearing for the petitioner, submits that 
under Section 10 (3) (a) (iii) of the A. P. 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1960 (hereinafter referred to as the 
Act), the petition for eviction filed by the 
respondent is not maintainable inasmuch as, 
admittedly, another portion of the non- 
residential building is vacant and that he 


‘must be deemed to be in occupation of the 


same. The scope of Section 10 (3) (a) Gi) 
of the Act. was considered by a Division 
Bench of this Court in Balaiah v. Lachaiah, 
AIR 1965 Andh Pra 435 and speaking on 
behalf of the Bench Ekbote J., as he then 
was, observed (para 13) :— 


what the said provision means is this: when 
a landlord, who is in occupation of a non- 
residential building in a city, town or vil- 
lage requires another non-residential build- 
ing of his own in the same city, town or 
village, as the case may be, from his tenant, 
for the purpose of the business which he is 
carrying on — which can mean shifting or 
expansion of the business which he is carry- 
ing on or for commencing a new business — 
can successfully claim eviction of his tenant 
if he is able to satisfy the Rent Controller 
that the non-residential building which he is 
occupying is not sufficient or suitable for the 
purpose of expansion of his business or for 
the purpose of a new. business which be bona 
fide proposes to commence, or that the shift- 
ing of his business has, in the circumstances 
of the case, become inevitable. It would be 
open to him to prove that the non-residential 
building which he is occupying is not exclu- 


‘sively his own or that he is not entitled to — 


its exclusive possession.. Any one of the 
above mentioned cases falls, in our view, 
within the ambit of S. 10 (3) (a) (iii).” 

A contrary view was expressed earlier by 
Seshachelapathi J., in Vemana Veera- 
bhadrudu v. Kancherla Ramarao, (1958) 2 
Andh WR 575, and Chandrasekhara Sastri J., 
in Ramaswamy Naidu v. Venkateswarlu, 
(1961) 1 Andh WR 400. Both the decisions 
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were not referred to by the Division Bench. 
However, the decision of the Division Bench 
was later respectfully followed by Ananta- 
narayana Ayyar J., in M. Venkatareddy v. 
M. Siddam Chetty, (1966) 2 Andh WR 64, 
and Gangadhara Rao J., in C. Manikya Rao 
v. D. R. Subbarao, (1976 1 Andh WR 100. 
In support of the contention advanced on 
behalf of the petitioner, reliance is placed 
upon the decision of a Division Bench of the 
Madras High Court in L. Chettiar v. K. Sub- 
barayan, AIR 1971 Mad 163 wherein, con- 
struing Section 7 (3) (A) (iii) of the Madras 
Buildings (Lease and Rent Control) Act, 1960 
— which is in pari materia with S. 10 (3) 
(a) (iii) of the Act — it was held that the 
landlord who was occupying a non-residential 
building of his own or to the possession of 
which he was entitled could not ask for an- 
other non-residential building of his own in 
the occupation of the tenant. In support of 
the view expressed by their Lordships of the 
Madras High Court, reliance was also placed 
upon an earlier decision of another Division 
Bench of the High Court of Madras in Kri- 
shna Chetty v. M. K. and Company, AIR 
1950 Mad 56 and the decision of Subba 
Rao J., as he then was, in Thanappa v. 
Govindaswami, AIR 1952 Mad 553. Sri 
Jagannadha Rao, learned counsel for the 
petitioner, submits that the decision of the 
Division Bench of this Court in Balaiah v. 
Lachaiah (supra) required reconsideration as 
the reasoning adopted by the Division Bench 
in support of the conclusion reached by the 
Division Bench is neither sound nor warrant- 
ed by the language employed in S. 10 (3) 
(a) (ili) of the Act. 


3. In C. Manikya Rao v. D. R. Subbarao, 
(1976-1 Andh WR 100) decided by Ganea- 
dhara Rao, J. a similar request was made 
before him and he declined to refer the said 
case to another Division Bench. 


4. In C. R. P. No. 1561 of 1982, by his 
order dated 14-7-1982, Rama Rao, J. was 
persuaded to take the view that the decision 
in Balaiah v. Lachaiah (AIR 1965 Andh Pra 
435) would require reconsideration. 


S. After giving my anxious consideration 
to the rival contentions put forward on be- 
half of the parties, I am not inclined to take 
the same view as Rama Rao, J. has taken. 
Sitting single as I am, I am bound by the de- 
cision of the Division Bench in Balaiah v. 
Lachaiah. Further, the scope of S. 10 (3) 
(a) (iii) of the Act was decided by the Divi- 
sion Bench in the year 1965; nearly 17 years 
have elapsed. Several litigants must have bona 
fide acted and entered into several transac- 
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tions treating the decision of the Division 
Bench in Balaiah v. Lachaiah (AIR 1965 
Andh Pra 435) as laying down correct legal 
position. By doubting the soundness of the 
decision of the Division Bench in Balaiah v. 
Lachaiah at this stage, scope will be given 
to unsettle the rights of the several parties 
settled earlier. In this view, I am not in- 
clined to refer this case to another Division 
Bench. As already stated, the finding re- 
corded by the lower appellate authority that, 
the demised premises is bona fide required 
by the respondent for carrying on a new 
business of his own, is a pure finding of fact 
reached on a critical appraisal of the evi- 
dence adduced by both the parties and does 
not, therefore, call for interference. 

6. In the result, the revision petition fails 
and is dismissed. No order as to costs. 

7. Time for eviction of the petitioner is 
six months from today. l 

Revision dismissed. 
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RAMACHANDRA RAO AND 
JAYACHANDRA REDDY, JJ. 


Arun Kumar, Appellant v. The Special Se- 
cretary, Health, Housing and Municipal Ad- 
ministration, Govt. of A. P., Hyderabad and 
another, Respondents. 


Letters Patent Appeal No. 149 of 1981, D/- 
19-11-1981.% 


A. P. Conrt-fees and Suits Valuation Act 
(7 of 1956), Section 49, Sch. 2, Art. 3 (iii) (A) 
(2) b) —- Appeal under Clause 15 of Letters 
Pafent —- Court-fee —- Appeal filed against 
judgment constituting a decree, not order — 
Court-fee is payable under Section 49 — Arti- 
cle 3 (iti) (A) (2) (b) of Sch. 2 does not apply. 
(Letters Patent (Madras), Cl. 15). 

Where an appeal under Clause 15 of the 
Letters Patent is preferred against a judgment 
that constitutes a decree and not an order, 
the court-fee payable on the memorandum of 
appeal is in accordance with Section -49 of 
the Act and not Article 3 (iii) (A) (2) (b) of 
Sch. 2 of the Act. Article 3 of Sch. 2 ap- 
plies only to appeals from orders. (1961) 2 
Andh WR 113 and AIR 1973 Ker 161, Rel. 


on. (Paras 7, 9, 10) 
Cases Referred: § Chronological Paras 
AIR 1973 Ker 161 8 
(1969) 2 Andh WR 55 6 
(1961) 2 Andh WR 113 9 





* Against judgment of single Judge of this 
Court in C. C. C. A. No. 92 of 1978, DJ- 
1-4-1981. 


FZ/GZ/C775/82/AGM/SSG ` 


Arun Kumar v. Spl. Secy., Govt. of A. P. 


Syed Shah Mohd. Quadri, for Appellant; 
Govt. Pleader, for Respondents. 


RAMACHANDRA RAO, J. :—~ The ques- 
tion raised in this reference by the High 
Court Officer is whether proper court-fee has 
been paid on the memorandum of appeal 
filed under Clause (15) of the Letters Patent. 


2. The suit out of which this appeal arises 
was filed by the appellant for recovery of an 
amount of Rs. 5,400/- and for future com- 
pensation of Rs. 150/- per month from the 
date of suit. The suit was valued at Rupees 
5,400/- and ad valorem court-fee of Rs. 453- 
was paid under Sch. 1, Art. 1 (c) read with 
Section 19 of the Andhra Pradesh Court-fees 
and Suits Valuation Act, 1956 (hereinafter 
called ‘the Act’). The suit was dismissed by 
the trial Court and the appellant filed an ap- 
peal C. C. C. A. No. 92/78 in this Court pay- 
ing ad valorem court-fee under Section 49 
of the Act on the amount claimed in the 
suit. The appeal also having ended in dis- 
missal, the appellant is seeking to file the 
above Letters Patent Appeal under Clause 15 
of the Letters Patent. The Letters Patent 
Appeal has also been valued at Rs. 5,400/-. 
The appellant has paid a fixed court-fee of 
Rs. 100/- relying upon Sch. I, Art. 3 (iii) (A) 
(2) (b). The High Court office raised an 
objection that ad valorem court-fee is pay- 
able under. Section 49 of the Act on the 
amount at which the appeal has been valued. 


3. The contention of the appellant is, that 
appeals filed under Clause 15 of the Letters 
Patent are governed by the provisions of 
Sch. II, Art. 3 (iii) (A) (2) of the Act and 
therefore, fixed court-fee paid under the said 
provision is proper and valid. 


4. The question for consideration igs: 
whether the appeal in question is governed 
by the provisions of Sch. II, Art. 3 (iii) (A) 
(2) or Section 49 of the Act? 

5. The relevant provisions of Art. 3 (iii) 
(A) (2) read as follows: 

“Sch. I 

Article 3. Memorandum of appeal from 
an order inclusive of an order determining 
any question under Section 47 or Section 144 
of the Code of Civil Procedure, 1908 and not 
otherwise provided for when presented. 

0 & (i) x x x 

Gii) to the High Court— 

(A) From an order other than an order 
under the Andhra Pradesh (Andhra Area) 
Agriculturists Relief Act, 1938— 

(1) Where the order was passed by a 
subordinate Court or other authority— 

(a) if the order relates to a suit or proceed- 
ing, the value of which exceeds one 
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x, 


a” 
ee 
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thousand Ae ve ea Ten rupees. 
(b) in any other case iss Five rupees 


Where the appeal is under Clause 15 of the 
Letters Patent— 


(a) From an order passed in exercise of 


appellate jurisdiction. Ten Rupees. 
(b) In any other case. One hundred 
rupees”, 


Section 49 of the Act reads as follows: 
“49. The fee payable in an appeal shall be 
the same as the fee that would be payable 
in the Court of first instance on the subject 
matter of the appeal. 
{Rest omitted as not necessary for the pur- 
pose of this case).” 


6 It is clear from the aforesaid provi- 
sions that the judgment of the single Judge 
sought to be appealed against may be one 
disposing of an appeal against either a de- 
cree or an order made by the subordinate 
Court in exercise of its appellate jurisdiction. 
Under Clause 15 of the Letters Patent, an 
appeal shall Jie to a Division Bench against 
the judgment of a single Judge in exercise 
of the original or appellate jurisdiction and 
with the leave of the single Judge in the 
case of judgment passed in exercise of second 
appellate jurisdiction. The expression ‘judg- 
ment’ in Clause 15 of the Letters Patent 
means only final orders, decrees or judgment 
and not orders, where the effect of them do 
not put an end to the suit or proceedings. 
Vide Sheikh Ali v. Noorjhan Begum, (1969) 
2 Andh WR 55. Thus, under Clause 15 of 
the Letters Patent, an appeal lies against the 
judgment amounting to a decree of single 
Judge which may be a decree or a final order. 
In the instant case, the Letters Patent Appeal 
is sought to be preferred against a judgment 
which amounts to a decree. 


7. The learned counsel for the appellant 
contended that Sch. II, Art. 3 (iii) (A) (2) 
applies to appeals filed under Clause 15 of 
the Letters Patent and it takes in both an 
anpeal against a decree as well as appeal 
against an order and that being a special 
provision it overrides the general provisions 
of Section 49 of the Act. But, we are unable 
to agree with this submission. Schedule I, 
Article 3 begins with the expression ‘memo- 
randum of appeal from an order inclusive 
of an order determining any question under 
Section 47 or Section 144, C. P. C.” and 
therefore, the whole of that Article 3 of 
Schedule II applies to appeals from orders. 
While Clauses 3 (i) and (ii) apply to appeals 
from orders to any Court other than the 
High Court and the Board of Revenue. Arti- 
cle 3 Gii) (A) (1) applies to appeals to the 
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High Court from orders of the subordinate 
Court or other authority, and Art. 3 ii) (A) 
(2) applies to appeals to the High Ccuct or 
other authority and Art. 3 (iii) (A) (2) ap- 
plies to the High Court under Clause (15) of 
the Letters Patent against orders passed by 
the High Court in exercise of appellate juris- 
diction in any other case. Therefore, the 
provisions of Sch. H, Art. 3 are not applicable 
to appeals against judgments which constitute 
or amount to decrees. If so construed provi- 
sions of Article 3 (iii) (A) (2) of Sch. H apply 
only to appeals filed under Cl. 15 of the 
Letters Patent against orders passed in ex- 
ercise of appellate jurisdiction or otherwise. 
In the instant case the appeal is preferred 
under Clause 15 of Letters Patent against the 
judgment of a learned single Judge which 
constitutes a decree and, therefore, the provi- 
sions of Section 49 of the Act are applicable 
and the fee payable shall be the same as the 
fee that was paid in the Court of the first 
instance, 


8 In a Special Bench decisions of the 
Kerala High Court in Asma Beevi v. H. M. V. 
Moidu, AIR 1973 Ker 161 a question arose 
as to the court-fee payable in an appeal pre- 
ferred under Section 5 of the Kerala High 
Court Act, 1958 which is similar to Cl. 15 of 
the Letters Patent. There a suit was filed by 
the appellant for recovery of money and ad 
valorem court-fee was paid on the amount 
claimed both in the trial Court and in the 
first appellate Court and in second appeal, In 
memorandum of appeal filed under Section 5 
of Kerala High Court Act, it was contended 
that fixed court-fee was payable under Sche- 
dule II, Article 3 of the Kerala Court-fees 
and Suits Valuation Act. But, that conten- 
tion was negatived by the Special Bench of 
the Kerala High Court holding that “Sch. I, 
Art. 3 (A) (2) is applicable only to appeals 
against ‘orders’ and not appeals against othec 
‘judgments’ or ‘decrees’ and it cannot be said 
that the provisions apply in each and every 
appeal under Section 5 of the Kerala High 
Court Act.” 


9. The learned counsel for the appellant 
relies upon a ruling of this Court in Edig? 
Muniyya v. State of Andhra Pradesh, (1961) 
2 Andh WR 113 in that case, an appeal was 
filed: under Clause 15 of the Letters Patent 
against an order in a Civil Miscellaneous 
Petition pending disposal of a writ petition 
fled under Article 226 of the Constituticr 
with a court-fee of Rs. 2/- under Section 43 
of the Act. The office raised an objection 
that a court-fee of Rs. 100/- under Sch. I, 
Art. 3 (iii) (A) (2) (b} should be paid. It 
was contended before the learned Judges that 
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appeals filed against orders were excluded 
from Article 3 and they were governed by 
the provisions of Section 49 of the Act. But, 
that contention was negatived and it was held 
that Section 49 is a general provision while 
Article 3 is a special provision dealing with 
appeals against certain types of orders, and 
that Article 3 is specifically made applicable 
under Clause 15 of the Letters Patent and 
not Section 49 and therefore, the special pro- 
vision excludes the general provision and in 
that view, held that the Letters Patent Appeal 
being against an order, the provisions of 
Sch. II, Art. 3 were attracted and a court-fee 
of Rs. 100/- was payable. This case far from 
‘supporting the contention of the appellant 
supports the view taken by us that appeals 
filed under Clause 15 of the Letters Patent 
against orders are governed by Sch. I, Arti- 
cle 3 (iii) (A) (2). 

10. In the instant case, the appeal having 
‘been filed against a judgment which con- 
stitutes a decree and not an order, the ap- 
pellant is liable to pay on the memorandum 
of Letters Patent Appeal, the same court-fee 
which was payable in the lower Courts, by 
virtue of the provisions of Section 49 of the 
Act. The reference is ordered accordingly 
and the appellant is directed to pay the deficit 
court-fee within 15 days from today. 

Order accordingly. 
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P. A. CHOUDARY, J. 


Gopal Innani, Petitioner v. State of A. P. 
and others, Respondents. 

W. P. No. 1330 of 1982, D/- 4-8-1982. 

(A) Urban Land (Ceiling and Regulation) 
Act (33 of 1976), Section 20 — Surplus land 
— Govt. granting exemption from Ceiling 
Act — Govt. is not prevented from acquiring 
such land subsequently. (Land Acquisition 
Act (1894), S. 4 (1)). 

Merely because the Govt. had granted an 
exemption in respect of surplus land from 
the purview of the Ceiling Act, the Govt. 
would not be prevented from acquiring such 
land subsequently under Section 4 (1) of Land 
Acquisition Act. (Para 5) 

(B) Land Acquisition Act (1 of 1894), Sec- 
tion 4 (1) — Acquisition of land — Public 
purpose — Land, a part of recreational zone 
wder A. P. Urban Areas Development Act, 
1975 — Acquisition for housing weaker sec- 
tions — Purpose of acquisition contrary to 
provisions of A. P. Urban Areas Develop- 
ment Act, 1975 — Notification acquiring 
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Gopal Innani v. State 


A.I. R. 


land, quashed. (A. P. Urban Areas Develop- 
ment Act (1 of 1975), S. 7). 


Where the Govt. had sought to acquire 
the land, which formed a part of the re- 
creational zone demarcated as such under 
A. P. Urban Areas Development Act 1975, 
for the purpose of housing weaker sections 
under Section 4 (1), the acquisition would be 
improper as the purpose would be unauth- 
orised and illegal, as it would be contrary to 
the provisions of A. P. Urban Areas Develop- 
ment Act, 1975. Consequently the notifica- 
tion Section 4 (1) would be liable to be set 
aside as the illegal purpose could never be 
public purpose as stated in Section 4 (1). 

(Para 5) 


(C) Land Acquisition Act (1 of 1894), Sec- 
tions 4 (1), 5-A — Acquisition proceedings 
— Substance of notification published not 
simulfaneously but 27 days after the date of 
Gazette notification — Only 3 days time made 
available to make objections to land holder 
— Notification would be invalid for not 
affording sufficient time for raising objections 
— Enguiry dispensed with under Section 5-A 
— Immaterial. (Para 7) 

Sardar Ali Khan, for Petitioner; Govt. 
Pleader for Social Welfare, for Respondents. 


ORDER :— The petitioner owns certain 
extent of lands within the Hyderabad Urban 
agglomeration covered by the Urban Land 
Ceiling Act. Out of those lands, Ac. 9-28 
guntas situate in S. No. 122 of Bhaloolkhan- 
guda, Hyderabad Municipal Corporation, 
was found to be excess vacant land. Such 
excess land was liable to be surrendered to 
the Government for being disposed of by the 
Government according to the provisions of 
the Urban Land Ceiling Act. Of those pur- 
poses, the provision of house sites to weaker 
sections of the society is very prominent. 
But this Ac. 9-28 cents falls within a recrea- 
tional zone as per the Master Plan prepared 
or deemed to have been prepared under the 
A. P. Urban Development Act. Now the 
petitioner had applied to the State Govern- 
ment under Section 20 of, the Urban Land 
(Ceiling and Regulation) Act, 1976 for grant 
of exemption of these lands from the opera- 
tion of the above Act. The Andhra Pradesh 
Government in G. O. Ms. No. 152 dated 
4-2-1982 granted exemption to these Ac. 9-28 
guntas of land from the operation of the 
provisions of the Urban Land (Ceiling and 
Regulation) Act, 1976. Exemption was grant- 
ed subject to the condition that the said land 
should be utilised only for the purpose of 
construction of a ‘drive-in-theatre’ and an 
ordinary theatre. It is a stipulation of the 
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exemption that the project should be com- 
pleted within a period of three years from 
the date of the grant of exemption. Strangely, 
the same piece of land admeasuring Ac. 9-28 
guntas was earlier sought to be acquired by 
the Government, paying market value, for 
providing house-sites to the Scheduled Castes 
Scheduled Tribes and Weaker Sections. For 
that purpose the Government published a 
Gazette publication under Section 4 (1) of 
the Land Acquisition Act, dated 21st Jan., 


` 1982. The present writ petition had been 


filed challenging the validity of the Notifica- 
tion published under Section 4 (1) of the 
Land Acquisition Act. It may be mention- 
ed that Section 5-A inquiry had been dis- 
pensed with under the Land Acquisition Act. 
From the counter-affidavit it appears that the 
substance of Section 4 (1) Notification had 
been locally published only on i7th Feb., 
1982, that is to say, some twenty-seven days 
after the Gazetle Notification, 


2. Now the petitioner has challenged the 
Section 4 (1) Notification on several grounds. 
The first ground is that the Government had 
acted mala fide in issuing that notification. 
He says that the Government while granting 
him exemption in one breath had issued these 
acquisition proceedings for acquiring the 
same land in another breath. It is also argued 
that the acquisition proceedings are bad for 
the reason that they are not for a public pur- 
pose. The further contention is that the 
local publication which was made about 
twenty-seven days after the date of the 
Gazette publication had vitiated the entire 
acquisition proceedings. 


3. On behalf of the respondent-Govern- 
ment the District Social Welfare Officer, 
Hyderabad, had denied the charge of mala 
fide. On the other hand, in his counter filed 
in this case in opposition to the writ peti- 
tion, he had charged the writ petitioner with 
acts of suppressing the real facts from the 
notice of the Government and misguiding 
the Collector, Hyderabad to recommend the 
land for exemption. Para 3 of the counter- 
affidavit reads thus :— 


“the petitioner has intentionally and with 
a view to avoid acquisition approached the 
Collector, Hyderabad, obtained recommenda- 
tion to exempt the land as already been de- 
clared as surplus by the Special Officer. Com- 
petent Authority, Urban Land Ceiling pub- 
lished in Andhra Pradesh Gazette No. 92 
dated 17-2-1980.” 

I am unable to find any acts on the part of 
the writ petitioner of suppressing the mate- 
rial facts or misguiding the Collector, The 
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Urban Land Ceiling Act is an open book for 
all to read. Jt is an Act passed by the Parlia- 
ment for the avowed purpose of acquiring 
excess land for the purpose of distributing 
those lands among the weaker sections of 
the society, who are in need of shelter. For 
this laudable purpose, the compensation pay- 
able is fixed by the very law. It is not neces- 
sary that the provisions of the Act be read 
to the Government or the Governmeyt 
should be told for what purposes the statute 
was made by the Parliament. The Govern- 
ment and its officers also know all about it, 
In fact, the petitioner has been making his 
request to the Government openly without 
concealing the fact that the land exemption 
was required by him for the purpose of con- 
structing a drive-in-theatre. Knowing full 
well its elitist purpose which is wholly anti- 
thetical to the purpose of the Land Ceiling 
Act, but acting for reasons only known to 
itself, the Government had granted exemp- 
tion. I have no manner of doubt that the 
present charges of fraud and suppression and 
Iisguiding alleged against the petitioner by 
the Government are levelled in order to cover 
up its real intentions. It is really attempt- 
ing to get out of an awkward situation of 
apparent collusion with the petitioner in 
issuing the exemption contrary to the pur- 
poses of the Urban Land Ceiling Act. 
Although the petitioner openly stated his pur- 
pose of exemption as the construction of a 
drive-in-theatre, one officer after another had 
recommended his application for grant of ex- 
emption without pointing out that the pur- 
pose of the Act would be defeated partially 
by the grant of such exemption. Obviously 
the Government, like the lady in Hamlet 
methinks protests too much. Clearly by 
granting exemption the Government wanted 
to please the petitioner. Now it is trying to 
please the weaker sections by its efforts to 
acquire the same land at an enormously 
higher cost to the public exchequer. In this 
case the Government granted exemption to a 
piece of land which was by then proposed 
to be acquired by a Notification published 
in the Gazette. The Gazette publication 
under the Land Acquisition Act was dated 
2ist Jan, 1982. I cannot, therefore, hold 
that the Government granted the exemption 
contrary to the purpose of the Urban Land 
Ceiling Act without knowing the fact that 
the land is required and can be used for 
housing the weaker sections. Yhere must 
have been some other reason strong and com- 
pelling enough that have operated on the 


Government for granting this exemption. I 
accordingly reject the Government conten- 
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tion that exemption was granted by reason 
of the duplicity practised by the petitioner. 


4. The legal effect of granting of exemp- 
tion is merely to take away the petitioner's 
land of Ac. 9-28 guntas from the purview 
of Urban Land Ceiling and Regulation Act 
and the exemption could not prevent the 
Government from acquiring the land under 
Section 4 (1) of the Land Acquisition Act. 
I cannot, therefore, strike down Section 4 (1) 
notification on this ground alone urged by 
the petitioner. 

5, But it appears to me that Section 4 (1) 
Notification dated 21st Jan, 1982 is liable 
to be struck down on the ground that there 
can be no public purpose in the proposal to 
acquire this land. It was stated by the peti- 
tioner in the writ petition and it had been 
admitted by the Government in its counter- 
affidavit that the entire extent of Acs. 9-28 
guntas are part of recreational zone created 
under the provisions of the Andbra Pradesh 
Urban Areas Development Act 1975. The 
lands which have been demarcated as falling 
within the recreational zone under the statu- 
tory provisions of the above-mentioned 
Andhra Pradesh Urban Areas. Development 
Act 1975, cannot lawfully be used for house 
construction. Such lands can only be used 
for recreational purposes, The public pur- 
pose mentioned in Section 4 (1) Notification 
is to provide house sites to the Scheduled 
Castes, Scheduled ‘Tribes and backward 
classes and other weaker sections. Now the 
purpose mentioned in Section 4 (1) clearly 
runs counter to the statutory provisions in 
the Urban Areas Development Act. Such a 
purpose is unauthorised and illegal. Con- 
struction of houses on the site of Acs. 9-28 
guntas would be contrary to the provisions 
of the Andhra Pradesh Urban Areas De- 
velopment Act, 1975. If so, the acquisition 
of the petitioner’s land for that purpose 
would be an acquisition for an illegal pur- 
pose. An illegal purpose can never be a 
public purpose. Public purpose however 
wide should be lawful. For that reason I 
hold that Section 4 (1) Notification issued 
by the Government is liable to be set aside. 

6 It is argued by the learned Govern- 
ment Pleader that the user of this land 
should not be determined by reference to 
Section 4 (1) notification. He said that such 
user can be changed subsequently. But I 
think this argument is not tenable. It is not 
really material how exactly these lande would 
be used in future. For deciding the question 
whether Section 4 (1) notification is legal or 
not what is permissible to be considered is 
only the purpose mentioned in the Act. That 
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question can only be decided on the basis 
of Sec. 4{1) notification and with reference 
to the position obtaining on 2\st Jan., 1982. 
only. On that day the petitioner’s land form- 
ed part of a recreational zone. On the date 
of notification the proposal to use that land 
as house sites can only be illegal and un- 
lawful. The validity of that notification can- 
not be judged by the uncertain events of the 
future that might or might not take place. 
For these reasons, I reject the learned Gov- 
ernment Pleader’s contention that S. 4 (1) 
notification may be considered as lawful o 

Jan. 21st, 1982. 


7. Section 4 (1) notification is also liable 
to be set aside on the ground that the sub- 
stance of the Gazette notification has been 
published not simultaneously but twenty- 
seven days after the date of the Gazette 
notification. The insistence of publication of 
substance of notification under Section 4(1) 
is based exclusively upon the need to enable 
the land-holder to make objections within 
thirty days from the date of the gazette 
notification. For that purpose which the sta- 
tute seeks to achieve simultaneous publica- 
tion becomes unavoidable. In this case th 
land-holder by reason of the land publication 
had been left with only three days time to 
make his objections, while statutorily he has 
been given thirty days. For the reason also 
I quash Section 4 (1) notification. The fact 
that Section 5-A inquiry has been dispensed 
with in this case cannot make any difference 
to the above reasoning. The law requires 
the publication of the substance of the 
Gazette Notification locally both where Sec- 
tion 5-A is dispensed with and where it had 
not been dispensed with. The time allowed 
by the statute for local publication must 
therefore be taken to be uniform, i 


8. In the circumstances mentioned above, 
I allow this writ petition with cost. Advo- 
cate’s fee Rs. 250/-. 

Petition allowed. 


AIR 1982 ANDHRA PRADESH 476 
RAMACHANDRA RAO AND 
KODANDA RAMAYYA, JJ. 

A. Rama and another, Appellants v. The 
Kakatiya University and others, Respondents. 

Writ Appeals Nos. 553, 588 and 619 of 
1982, D/- 9-9-1982.* 


* Against order of Chennakesay Reddy, J. 
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Constitution of India, Article 14 —— Admis- 
sion to post graduate course — As per 
Notification inviting applications, admissions 
to be made on basis of merit in entrance 
examination to be held — Candidates secur- 
ing lesser merit admitted on basis of rale 
altered after holding of examination — Ad- 
missions are arbitrary. Writ- Petns. Nos, 2727, 
3159 and 4427 of 1982, D/- 6-7-1982 (Andh 
Pra), Reversed. ` 

Where admissions to the post graduate 
course in English was as per notification, to 


“be made on basis of result of entrance €x- 


amination and pursuant to the notification 
an entrance examination for the admission 
was held and the merit list was prepared, 
admission of students to the course securing 
lower ranks in preference to the students se- 
curing higher ranks, on the basis of rules 
altered subsequent to the holding of the 
exam. would be arbitrary and discriminatory. 
In such a case, it could not be urged that 
only 18 seats were allotted to the general 
category and the aggrieved candidates were 
not among those who secured ranks 1 to 18. 
Writ Petns. Nos. 2727, 3159 and 4427 of 
1982, D/- 6-7-1982 (Andh Pra), Reversed. 
_ (Paras 8, 9) 
Once the rule of admission has been pre- 
scribed and candidates called upon to apply 
for admission on the basis of the said rules, 
it was not open to the University to alter 
the rules of admission after the entrance ex- 
amination has been held. It may be open 
to the University to alter the rules of admis- 
sion before calling for the applications, but 
once the applications have been called for, 
for admission on the basis of the existing 
rules, it was not open to the University auth- 
orities, by a subsequent resolution, to alten 
the said rules of admission. (Para 9) 
Mrs. Y. Aruna, for Appellants in all the 
Appeals; V. Rajendra Babu, for Respondents 
Nos. 1 and 2 in all the Appeals, 
RAMACHANDRA RAO, J.:— These 
three writ appeals are preferred against the 
order of our learned brother, Chennakesav 
Reddy, J., dismissing the three writ petitions 
viz. 2727/82, 3159/82 and 4427/82 filed by 


the appellants herein seeking the issue of a ~ 


writ of mandamus directing the respondents 
to admit them in M. A. English course in 


. the University College of Kakatiya Univer- 


sity, Vidyaranyapuri, Warangal, for the aca- 
demic year 1981-82. 

2 The relevant facts are as follows: The 
notification dated 25-7-1981 of the Principal, 
University College, Kakatiya ‘University, 


‘Warangal, called for applications for the 


Entrance Examination for admission to 
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M. A, M. Sce, M. Com. courses for -the 
academic year 1981-82. In. tbe application 
forms, the eligibility rules for admission to 
M. A./Telugu English course provide as 
follows :— 

“Must have secured 40% marks in the 
concerned subject (language) under Part H 
or 50% marks under Part I. 


B. O. L. degree-holders having passed B. A., 
General English are also eligible for M. A. 
in that language which they have offered at 
the B. O. L. examination.” 


3. In these writ appeals, we are concern- 
ed only with the admission into post-graduate 
course in M. A. English. In the general in- 
structions attached to the application form, 
Instruction No. (1) reads as follows: 

- “Admission for the post-graduate courses 
will be made in order of merit. by giving 
equal weightage to marks secured in the 
Entrance ` Examination and the aggregate 
marks secured in the whole of Part II of the 
qualifying examination (B. A./B. Sc./ B. Com. 
as the case may be).” . 

This Instruction was based upon the proceed- 
ings of the University Syndicate at its meet- 
ing held on 23rd July, 1977 and the said rule 
of admission is being observed for admission 
to the M. A, M. Sc. and M. Com. post- 
graduate courses. Pursuant to the said 
notification, an entrance examination was 
held on 11-9-1981. A merit list of the M. A. 
English entrance examination for 1981-82 of 
the candidates who appeared for the said ex- 
amination was prepared. The petitioners 
(appellants in the three appeals) are ranked 
Nos. 20, 37, 38, 40 and 57. Subsequently, 
on a note submitted by the Dean of Faculty 
of Arts seeking some clarification with re- 
gard to the procedure to be followed for ad- 
mission to M. A. Telugu and English courses, 
the Academic Council at its meeting held on 
7-11-1981, resolved to lay down the follow- 
ing order of preference for admission into 
M. A. English and Telugu through an 
Entrance Examination with effect from the 
academic year 1981-82, 

“For M. A. English 

(1) Students with. modern language at 
B. A. level. 

(2) Students with General English under 
Part I of B. A./B. Sc./B. Com.” ; 
Pursuant to this amended Rule giving pre- 
ference for admission to M. A. English and 
Telugu for students with Modern language 


-at B. A. level and students of General Eng- 


lish under Part I of B. A./B. Sc./B. Com., a 
list of candidates admitted to M. A. English 
for the academic year 1981-82 was prepared 
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containing the names of 36 candidates out of 
which candidates 1 to 18 were admitted to 
the general seats, while candidates 19 to 36 
were admitted to reserved seats for Backward 
Classes and other categories. [t appears 
that, in the General category, there are only 
18 seats but not all the candidates who ob- 
tained the ranks of 1 to 18 at the Entrance 
test were admitted, but candidates who ob- 
tained ranks far below the rank of 18 are 
admitted. Only candidates who obtained 
yank Nos. 1, 2, 3 and 16 were admitted in 
the general category. Further the candidates 
who have obtained rank Nos. 24, 25, 27, 32, 
36, 41, 51, 54, 64, 68, 86, 92, 102, 103 who 
are far below the rank of 18 have been ad- 
mitted to the 18 seats in the general category. 
4. While so, some of the candidates who 
secured rank Nos. 5, 7, 8, 9, 10, 11 and 19 
filed Writ Petitions Nos. 1963/82, 9714/81, 
9733/81 and 1983/82 in this Court seeking 
writs of mandamus directing the respondents 
to admit them to the M. A. degree course 
in English in the University College of 
Kakatiya University for the academic year 
1981-82 on the ground that they acquired 
higher ranks than the candidates who were 
admitted to the said course, and that the ad- 
- mission of the candidates who secured ranks 
lower than the petitioners therein were illegal. 
Our learned brother, Raghuvir, J. allowed the 
said writ petitions holding that the prefer- 
ence given to candidates on the basis of the 
resolution passed by the Academic Council 
on 7-11-1981 ignoring the ranks of the candi- 
dates according to the merit list prepared on 
the basis of the marks obtained in the 
Entrance Test was illegal, that the “curious 
procedure” of preference adopted by the 
University could not be sustained, that ad- 
mission should be made solely on the basis 
of the marks obtained at the Entrance Test, 
and that the Academic Council could not pre- 
scribe a new rule of preference two months 
after the Entrance Test was held and if, ac- 
cording to the merit list, the petitioners 
therein had secured higher ranks than some 
of the candidates who were admitted, they 
were entifled to be admitted to the said 
M. A. English course and in that view the 
Jearned Judge allowed the writ petitions. 


5. Pursuant to the aforesaid judgment in 
the said writ petitions, the petitioners there- 
in who obtained the ranks 5, 7, 8, 9, 10, 11 
and 19 have been admitted to the said course 
and are pursuing the said course. 

6. Now, ‘the five petitioners-appellants 
herein in these three writ appeals who se- 
cured the ranks of 20, 37, 38, 40 and 57 have 
filed the three writ petitions out of which 
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these three writ appeals arise for similar’ re- 
lief contending that the candidates who had 
obtained ranks far below them have been 
admitted, and that the said admission made 
by the respondents of such candidates is 
illegal, arbitrary and discriminatory and 
therefore they prayed for appropriate relief. 
The respondents mainly contested the writ 
petitions on the ground that the rule of ad- 
mission was altered by a resolution of the 
Academic Council made on 7th Nov., 1981 
and that even otherwise, the appellants here- 
in having secured ranks below 18, they are 
not eligible for admission to the 18 seats 
available for the candidates in the general 
category. Our learned brother, Chennakesav 
Reddy, J., dismissed the writ petitions hold- 
ing that the merit list of the candidates who 
appeared for the Entrance Test prepared by 
the University was produced before him, that 
in the counter-affidavit it was stated that the 
last candidate who was admitted to the 
course secured the 18th rank in the merit 
list, and that the ranks of the petitioners- 
appellants were below the 18th rank and 
therefore the petitioners-appellants could not 
have any grievance, and that it could not be 
said that the admissions made were dis- 
criminatory. In that view, the learned Judge 
dismissed the writ petitions. Hence the three 
writ appeals. 

7. In these appeals, Smt..Y.-Aruna, the 
learned counsel for the appellants contended 
that the admissions should be made on the 
basis of the rules mentioned in the applica- 
tion forms issued as per the notification 
dated 25-7-1981 of the Principal, University 
College, Kakateeya University, and that ac- 
cording to the said rules, the admissions have 
to be made on the basis of the ranking given 
according to the marks secured at the 
entrance examination, and that the entrance 
test having been held on the basis of the 
said rules, it was not open to the Academic 
Council to alter the rule of admission by its 
resolution dated 7-11-1981 and that if the 
tanking given at the entrance test is taken 
into consideration, the admission of candi- 


. dates who had secured lower ranks than the 


appellants herein is illegal and discrimina- 
tory. | 

8. Sri Rajendra Babu, the learned. coun- 
sel for the respondents, on the other hand, 
contended that there are only 18 seats in the 
general category, and that the appellants had 
secured ranks below the 18th rank, and, there- 
fore, even on the basis of the ranks obtained 
at the entrance test, the appellants will not 
be eligible for admission to the M. A. Eng- 
lish Course. 
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‘9, So far as the Rule of admission is 
concerned, it is not disputed that as on the 
date of the entrance test, admissions have to 
be made according to the merit and ranking 
given on the basis of the marks secured at 
the entrance examination. Once the rule of 
admission has been prescribed and candidates 
called upon to apply for admission on the 
basis of the said rules, it is not open to the 
respondents to alter the rule of admission 
after the entrance examination has been held. 
It may be open to the University to alter the 
rule of admission before calling for the ap- 
plications, but once the applications have 
been called for, for admission on the basis 
of the existing rules, it is not open to the 
University authorities, by a subsequent re- 
solution, to alter the said rules of admission 
and therefore, the resolution passed by the 
8th academic council on 7-11-1981 altering 
the rule of admission can have only prospec- 
tive operation and cannot be applied to 
candidates who had already applied for ad- 
mission and who had sat for the entrance 
examination for admission to the M. A. Eng- 
lish Degree course on the basis of the rules 
in force on the date of the holding of the 
entrance examination. Therefore, the Univer- 
sity authorities committed an illegality in 
applying the altered rule of admission, as 
resolved at the 8th Academic Council’s 
meeting held on 7-11-1981, to the admissions 
to be made for the M. A. English Degree 
course for the academic year 1981-82. There- 
fore, it follows that the admissions have to 
be solely made on the basis of the merit list 
prepared for the entrance examination for 
the year 1981-82 according to the marks ob- 
tained at the entrance test without giving 
any rule of preference as resolved by the 
Academic council on 7-11-1981. 


If the merit list prepared for the M. A. 
English entrance examination for 1981-82 is 
the basis for admission to the said course, it 
is not disputed that candidates who had se- 
cured far lower ranks than the appellants 
were admitted to the said course. This is 
not only contravention of the rule laid down 
for admission to the said course for the 
academic year 1981-82 but it is also discri- 
minatory and arbitrary and, therefore, the 
appellants are justified in contending that the 
appellants who had secured higher ranks 
should have been admitted to the said course 
‘jin preference to the candidates who had 
secured lower ranks. 


10. Sri Rajendra Babu, contended that 
already 25 candidates have been admitted to 
the course in the general category and the 
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appellants not being within the first 18, will 
not be eligible for admission to the said 
course, where only 18 seats are available in 
the general category. But we are unable to 
agree with this submission. It is on account 
of the illegality and irregularity committed 
by the respondents in altering the rule of 
admission subsequent to the holding of the 
entrance test that has resulted in irregular 
admissions. It is seen from the list of ad- 
missions that some of the candidates ranked 
Nos. 4, 6, 12, 13, 14, 15, 17 and 18 have 
not been admitted to the course, though 
they are within the 18th rank. The said 
candidates have not approached the Court 
for any relief. There is, therefore, no reason 
why the appellants who have approached ths 
Court should be denied relief when they have 
secured higher ranks than some of the candi- 
dates who secured lower ranks have been 
admitted to the said course. Normally, we 
would have been inclined to quash the entire 
admissions made on the basis of the altered 
rule which we have held to be illegal and 
irregular. But, most of the candidates have 
been admitted to the course and they have 
been attending classes and it will create undue 
hardship to them if the admissions are to be 
annulled at this stage. Therefore, without 
disturbing the admissions already madz, we 
do not see why the appellants should not be 
given relief. Under interim orders of this 
Court, the appellants have been attending 
classes in the M. A. English Degree Course, 
Therefore, there should not be any in- 
surmountable difficulty in directing the res- 
pondents to admit the appellants to the 
M. A. English course for the academic year 
1981-82 and to allow them to continue to 
attend the classes and pursue the said 
course, 


11. For the foregoing reasons, we allow 
the appeals and set aside the orders of the 
learned single Judge and allow the writ peti- 
tions and issue writs of mandamus directing 
respondents 1 and 2 to admit the appellants 
in M. A. English Course in the University 
College of Kakateeya University of Vidya- 
ranyapuri for the academic year 1981-82 and 
to allow them to continue the said course in 
accordance with the relevant rules, 


_ 12. The writ appeals are allowed accord- 
ingly, but in the circumstances, there will be 
no order as to costs, 


Appeals allowed. 
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Pulikutla Papanna and others, Petitioners 
v. Pulikuntla Gangulamma, and others, Re- 
spondents. 


Civil Revn. Petn. No. 5717 of 1979, D/-. 


7-6-1981. 

Civil P. C. (5 of 1908), O. 1, R. 10 and 
O. 22, R. 4 — Failure to bring parties as 
legal representatives of deceased, on record 
— Doeg not preclude plaintiff from. bringing 
them on record as defendants on a different 
ground, for instance, as persons in posses- 


sion of property. (Para 2) 
C. Pattabhirama Rao, for Petitioners; 
P. Ananthasena Rao, for Respondents 


Nos. 1 to 3. 


ORDER :— Respondents 1 to 3 in I. A. 
670 of 1979 and the proposed defendants 3 
to 5, are the petitioners in this revision 
petition. This revision petition is filed as 
against the order adding defendants 3 to 5 
in the suit. Originally, these defendants 
were sought to be impleaded as legal repre- 
sentatives of defendant No, 2 in the suit 
under O. XXIL R. 4 of the Code of Civil 


Procedure. But, as steps for bringing on 


record the legal representatives were not 
pursued within the stipulated time they could 
not be brought on record as legal represen- 
talives of defendant No. 2, and as such, the 
suit abated as against them. Thereafter a 
petition under O. I, R. 10 of the Civil P.C, 
has been filed to add them as they are the 
` alienees pendente lite from the second defen- 
dant in the suit. Whe Court below held that 
there is no provision precluding the plaintiff 
from bringing the proposed persons on re- 
cord undey O. I, R. 10 of the Civil P. C, 
being the alienees or persons who haye come 
into possession of the suit properties on the 
death of the second defendant under a Will 
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and they can be' considered as necessary 


parties to the suit. 


2. The learned counsel for the petitioners 
contends that in so far as the petitioners are 
concerned, the suit has abated due to the 
inaction on the part of the plaintiff to bring 
them on record as the legal representatives 
of the second defendant, and as such, they 
cannot have recourse to the petition under 
O. I, R. 10 of the Civil P. C. for adding 
them as parties on the ground that they are 
in possession of the properties. It is further 
contended that they are in possession of the 
properties by virtue of the same Will and 
therefore this attempt to add them as parties 
under O. I, R. 10 of the Civil P. C. is to cir- 
cumvent the abatement of the suit. The 
Court below came to the conclusion that 
there is no provision precluding the plaintiff 
from bringing them on record as defendants: 
as they were in possession of the property. 
It is true that the failure to bring the par- 


ties as legal representatives on record does]. 


not disentitle the plaintiff from impleading]| :. 
the very same persons as defendants’ on al. 
different ground altogether, or, on an indef - 
pendent right or liability of the parties with-| ~+ 
out reference to, as legal representatives. 


The proceedings with regard to bringing onl -` 
record as legal representatives and implead-|... 


ing the same persons as defendants in their 
own right are distinct and separate. In these 
circumstances, the order of the Court below 
that the proposed parties can be impleaded 
as defendanis as they have been in posses- 
sion of the properties is correct and the same 
is hereby confirmed. 


3. The Civil Revision Petition is accord- 
ingly dismissed. No order as to costs, 


Revision dismissed, 





END 





